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PREFACE. 


The  new  rules  and  statutes  upon  the  practice  of  the  courts 
of  law  at  Westminster,  have  rendered  it  extremely  difficult 
to  write  upon  the  subject.  If  they  had  wholly  altered  the 
old  practice,  and  substituted  a  new  one  for  it,  it  would  have 
been  comparatively  easy  to  execute  such  a  task ;  bnt  even  in 
that  case,  it  would  require  a  perfect  knowledge  of  the  prac- 
tice of  the  court,  to  apply  the  new  system,  to  the  infinite 
number  of  small  points  that  would  be  daily  arising,  and  which 
would  not,  and  probably  could  not,  be  provided  for  by  any 
general  rules.  Where,  however,  the  old  practice  is  only  in  part 
abrogated,  and  new  rules  and  enactments  substituted  for  the 
part  withdrawn,  as  is  in  fact  the  case  at  present,  the  engraft- 
ing of  the  new  part  of  the  system  upon  the  old,  (an  operation, 
the  nicest  and  most  difficult  in  the  whole  art  of  writing  upon 
legal  subjects),  must,  to  be  correct  and  satisfactory,  be  the 
work  of  a  person,  not  only  intimately  acquainted  with,  what 
may  be  termed,  the  theory  of  the  practice,  but  daily,  con- 
stantly, engaged  in  tbe  practice  itself, — daily  before  the 
courts  where  the  points  of  practice  are  argued  and  decided, 
and  daily  engaged  in  the  arguments,  so  as  to  have  his  atten- 
tion constantly  fixed  upon  the  subject. 

It  may  probably  be  known  to  the  reader,  that  as  long  since 
a%  the  year  1821 , 1  wrote  a  work  upon  the  practice  of  the  court 
of  King's  Bench.  That  little  work  was  most  favourably 
received  by  the  profession,  and  publicly  approved  of  by  the 
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Bench.  In  1826,  I  edited  a  second  edition  of  it,  which  met 
with  the  same  favourable  reception.  Mr.  Thomas  Chitty, 
who  I  understand  is  a  pleader  under  the  Bar,  has  since 
taken  upon  himself  the  task  of  editing  the  work,  has  en- 
grafted upon  the  old  practice,  as  written  by  me,  the  new 
rules  and  statutes,  has  extended  that  which  professed  to 
treat  of  the  practice  of  the  court  of  King's  Bench  alone,  to 
ttie  practice  also  of  the  Common  Pleas  and  Exchequer,  and 
that  which  was  comprised  in  700  pages,  he  has  enlarged  16 
13&0.  Supposing  that  learned  editor  to  have  retained  the 
whole  of  the  original  work,  nearly  one  half  of  the  new  work 
appears  therefore  to  be  his  own  ;  or  if  we  suppose  that  the 
aew  practice  has  displaced  one  half  of  the  old,  then  about 
three-fourths  of  the  work,  as  it  is  at  present,  must  be  his. 
I  do  not  of  course  complain  of  this.  But  I  do  complain,*  1 
think  1  have  a  right  to  complain,  that  this  editor  has  thus 
ad<tal  three-fourths  of  his  own  matter  to  the  work,  without 
distinguishing  it  in  any  manner  from  that  part  of  the  origi* 
nal  work,  written  by  me,  which  is  still  remaining.  It  is 
usual,  when  a  gentleman  edits  the  work  of  another,  to  add 
any  new  matter  of  his  own,  when  necessary,  either  by  way 
of  notes,  or,  if  he  do  embody  it  in  the  text,  to  distinguish  his 
own  matter  from  the  original  work,  by  inclosing  the  former 
within  brackets.  This  is  the  usual  courtesy,  due  from  every 
editor  to  the  author  of  the  work  he  edits.  There  may  be 
exceptions,  no  doubt,  amongst  the  very  lowest  class  of  editors, 
who  wish  to  pass  off  their  own  added  matter  upon  the 
public,  as  the  work  of  the  original  author ;  but  I  have  never 
known  an  instance  of  a  gentleman  in  the  profession  of  the 
law,  lending  himself  to  such  a  practice  until  now. 
•  This  is  a  matter  of  continual  annoyance  to  me ;  1  am  daily- 
annoyed  by  questions  put  to  me  by  gentlemen  of  the  Bar  and 
attorn  ie6  upon  the  subject  of  Mr.  Thomas  Chitty 's  additions  1  I 
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am  often  annoyed  by  the  observations  of  the  Bench  upon  them? 
The  fat  passage  of  this  description,  pointed  out  to  me  by  ■ 
gentleman  of  the  Bar,  I  begged  of  htm  to  copy  for  me,  and  I  give 
it  here  in  a  note  ;*  and  as  I  have  also  given  the  passage,  as  it 
was  originally  written  by  me,  it  may  serve  in  part  as  an  illus- 
tration of  the  manner  in  which  Mr.  Thomas  Chitty,  has  edited 
the  work.  After  reading  the  note,  I  think  the  reader  will  not 
be  surprised  at  my  feeling  annoyed  and  vexed  at  having  Mr. 
Thomas  Chitty  *s  additions  mixed  up  with  my  portion  of  the 
old  work  j  nor  will  the  reader  be  much  surprised  that  1 
ihoald  here  apprise  him,  and  the  profession  generally,  that  i 
otterty  disclaim  all  parts  of  the  new  edition  of  that  work* 
vhith  treat  of  the  practice  of  the  courts  of  Common  Pleas 
and  Exchequer, — of  all  parte  of  that  work  which  treat  of  the 
sew  roles  and  statutes, — of  all  parts  of  that  work  which 
contain  the  cases  and  other  authorities,  published  sines  the 
war  1826,  when  I  last  edited  an  edition  of  it,— and  of  aM 
parts  of  that  work  generally  which  have  been  added  by  Mr. 
Thomas  Chitty.  And  further  to  convince  the  profession,  that 
1  am  not  the  author  of  Mr.  Thomas  Chitty 's  additions,  I 
hue  written  the  present  work,  as  an  authority  to  which  I 
nay  appeal,  whenever  hereafter  I  may  be  annoyed  by  such 
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Meaning  of  rejoining  gratis.]  By  *'  rejoining  grntig"  is  meant,  not  only 
(  **  dispensing  with  the  common  four-day  rule  to  rejoin,  but  also  with  all 
the  consequences  of  that  rule  j  so  that  the  defendant  must  rejoin  within 
twenty-four  hours  after  the  delivery  of  the  replication,  and  a  demand  of 
rejoinder,  or  plaintiff  may  sign  judgment.  But  he  is  not  bound  to  Join  iu 
bmmrrer  within  that  time.  And  it  seems  that  the  term  ••  rejoining  gratis,'* 
ijpliet  only  to  joining  issue  to  the  country,  or  in  other  words,  where  the 
defendant  is  required  only  to  add  the  ximilitrr.  Indeed,  the  plaintiff  might 
add  it,  and  if  be  signed  judgment  for  the  defendant's  not  doing  so,  it  is 
Probable  the  court  would  set  it  aside  without  makinjr  defendant  pay  the 
costs,  And.  the  effect  of  all  these  decisions  seems  to  bo,  that  the  condition 
of  "rejoining  gratis,"  amounts  to  nothing,  and  might  he  left  out  of  any 
■rter.vMt    Vide  V*i.  I.*,  mi. 

The  passage  in  the  original  work  was  thus :  "  My  rejoining  gratis,  is 
reeant,  rejoining  without  the  common  lour.day  rule  to  rejoin.*' 
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questions  and  observations  as  I  have  already  mentioned,  and 
from  which  the  profession  may  satisfy  themselves,  before 
they  impute  error  to  me  upon  any  subject  included  in  Mr. 
Thomas  Chitty's  work. 

I  originally  intended  that  the  present  work  should  treat  of 
the  practice  of  country  attornies  only ;  and  it  was  announced 
as  such.  But  for  the  reasons  just  now  given,  I  determined 
that  it  should  treat  of  the  practice  both  of  London  and  coun- 
try attornies ;  and  it  became  necessary,  of  course,  to  re-mould 
and  re- write  the  whole  of  it.  To  this  I  have  applied  myself 
unremittingly,  and,  I  trust,  successfully.  That  the  work  is 
correct,  I  think  I  can  safely  pledge  myself,  not  merely  from 
the  pains  and  attention  I  have  bestowed  upon  it,  but  from 
the  circumstance  of  its  having  being  revised  and  corrected  by 
some  of  the  Masters  of  the  courts.  And  I  have  only  to  name 
these  gentlemen,  to  give  the  profession  the  strongest  assu- 
rance of  the  correctness  of  this  work.  Mr.  Cancellor,  one  of 
the  masters  of  the  court  of  Common  Pleas,  has  done  me  the 
favour  to  revise  and  correct  the  entire  of  the  work,  sheet  by 
sheet,  according  as  it  was  printed.  Mr.  Walker,  a  Master  of  the 
Court  of  Exchequer,  has  in  like  manner  revised  and  corrected  a 
great  portion  of  it ;  and  Mr.  Dai,  also  a  Master  of  the  Court 
of  Exchequer,  and  who  has  himself  written  most  ably  upon 
the  same  subject,  has  revised  and  corrected  the  remainder. 
To  these  gentlemen  I  am  infinitely  indebted  for  the  kindness, 
the  readiness,  with  which  they  undertook  the  task,  the  great 
attention  they  bestowed  upon  it,  and  the  great  ability  with 
which  they  executed  it.  To  these  gentlemen,  also,  the  pro- 
fession are  equally  indebted,  for  thus  giving  them  a  book, 
which  they  may  consult  and  rely  upon  confidently,  for  the 
correct  practice  of  the  courts  of  Queen's  Bench,  Common 
Pleas  and  Exchequer.  I  have  been  enabled  to  comprise  the 
whole  within  the  moderate  dimensions  of  a  single  volume. 
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not  by  treating  of  any  necessary  subject  more  concisely  than 
I  ought  to  do,  but  simply  by  confining  the  work  to  the  prac- 
tice, as  it  is  at  present,  without  troubling  or  confusing  the 
reader,  by  treating  also  of  the  practice  as  it  was  formerly. 

I  haw  already  mentioned  that  it  was  originally  my  inten- 
tion to  write  this  work  as  a  practice  for  country  attornies 
only,  and  my  reasons  for  altering  that  intention,  and  making 
the  work  a  practice  fox  both  London  and  country  attornies. 
But  in  order  that  it  may  not  interfere,  or  may  interfere  as 
tittle  aa  possible,  with  the  sale  of  Mr.  Chitty's  work,  I  have 
<teftig?f?e*^  it,  in  the  title  page,  as  the  Practice  of  Country 
Attornies  and  their  Agents.  The  text  will  be  found  to  con- 
tain the  authorities,  to  the  third  part  of  the  5th  volume  of 
Mr.  Bowling's  cases,  to  the  first  part  of  the  2d  volume  of 
the  Reports  of  Messrs.  Harrison,  Woollaaton,  Hodges  and 
Gale,  to  the  third  part  of  the  2d  volume  of  Mr.  Bingham's 
New  Cases,  and  to  the  second  part  of  the  1st  volume  of 
Messrs.  Neville  and  Perry.  The  other  cases,  since  decided, 
will  be  found  in  the  Addenda.  I  have  also  given  a  Table  of 
Contents,  and  a  list  of  all  the  cases  cited.  The  work  I  have 
arranged  alphabetically,  as  being  the  best  for  the  purpose  of 
reference.  But  I  have  also  given  a  very  full  index,  which  I 
trust  will  be  found  satisfactory.  On  the  whole,  I  have  spared 
no  pains  to  render  this  work  as  deserving  of  the  same  very 
nattering  approval,  which  the  profession  have  kindly  be- 
stowed upon  my  other  works. 

J.  F.  A. 

Tmple,  1638. 


ERRATA. 


Pace      i  line  17  from  top,. ...  for  "  umpire,"  read  "  arbitrator." 

xix    —    10    —    top for  "  duct,"  read  "  duces." 

7    —    si    —    top for  "  Markman,"  read  "  Marksman." 

n    _      8    —    bottom,  for"  468."  read  "469." 

S8    _    2i    —    top, for  "  15  c.  a,"  read  "  is  C.  2." 

39    —    21     —  ,  bottom,  after  "  1  T.  R.  486,"  add  •■  Crook*  t.  Fry, 

xl  B.k  A.  165." 

47    _    20    —    top after  "  Cooke  v.  Dobre,"  add  "  1  H.  B/. 

HI." 
49    —    21    —    top,....  for  "Luytjes,"  read  "Pietersv.  Luyt- 
jes." 
ft    _      6    —    bottom,  for  "  Relpeobi,"  read  "  Replevin." 

132    —      6    —    top after  "  Queen' $  Bench,"  add,  "  Jm4  #Aaf 

during  the  whole  of  the  last  twelve- 
month*, he  this  deponent  resided  at 
.»•  * 

143    —    24    —    top for  "  Repleoian,  read  "  Replevin." 

1&2    —    is    —   top before  "  Tooera,"  read  "  Ex.  p.  Hart, 

in." 
177    —    16    —    top after  "  Chamber***  add  "  Or  in  the  Ex- 
chequer, file  it  at  the  Exchequer 
office." 

184    —      9   —    top, for  "  Crump,"  read  "  Cromp." 

—    IS    —    bottom,  after  "  Chamber*,"  add  "  Or  in  the  Ex- 
chequer at  the  Exchequer  office." 
191    —    10    —    bottom,  for"  71  «.  V  read  "51  G.  3." 

324    —     11    —    top after  "affidavit,"    add    "Then   get  it 

tealed." 

244    —    11    —    top after  "in,"  add  "all." 

261    —    24    —    bottom,  for  "  1  Eliz.  c.  53,"  read  •«  18  Bliz.  c.  S, 

*.  3. 

267    —      7    —    bottom,  for  "  Stainland,"  read  "  Staniland." 

282  —      8    —    bottom,  for  "  Present,"  read  "  Feasant." 

283  —      8    —    top for  "  serve,"  read  ••  sever." 

301    —     5    —    top after  *•  R.  Q.  H."  add  "  4  W.  4." 

384    —    11    —    bottom,  for  "is."  read"  seettis  to  be." 
403    —    20    —    bottom,  dele"  and  the  same  in  the  Court  of  Com- 
mon Plea* ;"  and  after  the  words, 
"  Queens  Bench,"  add  "  and  Com- 
mon Pleat." 

4i6    —    II    —    top, for  "tunc  pro  tunc,"  read  "nunc  pro 

tunc." 
464    —    17    —    bottom,  for  "where,"  read"  before." 
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6o  ;  nui  print  record,  61 ;  ordera  at  nisi  prim,  61 ;  particulars  of  de- 
mand, 61 ;  penal  actions,  6a ;  pleat,  68 ;  records,  6s ;  replication,  64  ; 
rules,  64  j  scire  facias,  64  ;  summons,  writ  of,  64  s  verdict,  65. 

Amendment,  at  the  trial,  66 ;  by  consent,  Ac.  66 ;  upon  trial,  by 

the  record,  66 ;  by  statute,  67.  Amendment  at  other  times,  60 ;  after 

plea  in  abatement,  60 ;  after  demurrer,  70 ;  after  error,  70  j  after  new 

trial  granted,  70 ;  after  nonsuit,  71.  % 

AprxAJUjfca,  how,  71 :  by  defendant,  7* J  by  plaintifffar  defendant,  78 ; 

after  a  distringas,  74. 
Arbitration,  75.    The  submission,  75 ;  by  whom,  75 ;  how,  75 ;  by 
order  of  nisi  prim,  76;  by  rule  of  court,  or  judge's  order,  70 ;  by 
bond,  Ac.  76,  form  of  it,  78.    Arbitrator  refusing  to  act,  Ac.  70 ; 
revocation,  70. 

Proceedings  before  the  umpire,  and  the  award,  81,  umpire  and 
umpirage,  81 ;  witnesses,  88 ;  examination  of  parties,  88 ;  time  for 
making  the  award  enlarged,  83 ;  the  award,  85 ;  costs,  85;  costs  for 
delaying  the  proceedings,  Ac.  87. 

Enforcing  the  award,  88 ;  on  a  submission  by  deed,  Ac.  88)  where 
a  cause  is  lefcued  at  nisi  print,  88 ;  where  the  submission  is  by  rule 
of  court  or  judge's  order,  88. 

Attachment  for  non-performance  of  an  award,  80:  in  what  cases, 
80;  making  the  submission  a  rule  of  court,  00 ;  service  and  demand, 
Ac.  00 ;  affidavit,  motion,  Ac.  01. 

8etting  aside  the  award,  08 :  when  and  how,  08.  For  what  detects 
an  award  will  be  set  aside,  04 :  misconduct  of  the  arbitrator,  0* ; 
mistake  in  law,  Ac.  05 ;  award  not  pursuing  the  submission,  06 ;  that 
the  arbitrator  has  exceeded  his  authority,  06 ;  that  he  has  not 
awarded  on  all  the  matters  referred  to  him,  07 ;  that  the  award  is 
uncertain,  98;  that  it  la  not  final,  08 ;  that  it  is  void,  00 ;  mr  perjury 
or  fraud,  00* 
AausT,  100:  the  warrant,  100;  the  arrest,  100;  privilege  from  arrest, 

108 ;  taking  to  prison,  108.    Deposit  with  the  sheriff,  108. 
AaaxsT  of  judomsnt,  104 :  in  what  cases,  and  when,  104, 105. 
Articled  Clerks,  105.   Binding  and  service,  105 :  who  may  take  arti- 
cled clerks,  106 ;  the  articles,  ld5 ;  service,  107. 

Examination,  108:  by  whom  and  how,  100;  regulations  with 
respect  to  it,  110 ;  questions  as  to  the  service,  ill,  11a ;  instructions 
for  candidates,  118,  lis. 

Admission,  118:  notice  of  intention  to  apply  for  it,  US;  affidavit 
of  service  under  the  articles,  116 ;  affidavit  of  stamp  duty  being  paid, 
118 :  judge's  flat  for  the  admission,  118 ;  admission,  118, 116;  enrol- 
ment,  118, 110. 
Attachmsnt,  no.  In  what  cases,  110  :  for  disobeying  a  rule  of  court, 
110;  in  other  eases,  ISO;  against  peers,  1S1.  Proceedings  for  ob- 
taining the  writ,  181 :  service  and  demand,  lai ;  affidavit  thereof, 
1SS 1  rule,  Ac,  las.  The  attachment  and  proceedings  thereon,  185. 
Attornst,  187.  His  certificate,  re-admission,  privileges,  Ac.  197 :  cer- 
tificate, 197 ;  entry  of  the  name,  Ac.  in  the  book  at  the  master's 
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199 ;  re- admission,  199 ;  admission  In  other  courts,  139 ;  prac- 
In  the  name  of  another,  133 ;  unqualified  persons  acting,  134 ; 
•stonier  prisoner,  1*6 ;  privileges  of  attomies,  130.    Their  employ- 
ment and  duties,  137 :  suing  and  defending  by  attorney,  137 ;  change 
of  attorney.  139 ;  service  of  rules,  notices,  &c.  upon  attomies,  where 
14* ;  clients,  how  far  bound  by  their  acts,  Ml ;  their  un- 
141. 
Remedy  of  attomies  lor  coats,  143;  delivery  of  their  bill,  141} 
action,  140;  their  lien  for  costs,  149;  lien  of  agents,  163  j  tiTsHon 
of  coats,  153 ;  coats  of  taxation,  168. 
Pojdahment   of  attomies  for  misconduct,  100 1  for  indictable 
loo;  lor  culpable    misfeasance,  as  an  attorney,   101; 
negligence  or  Ignorance,  &c,  163;    culpable  nonfeazance, 
164  ]  Agents*  misconduct,  16s;  the  motion,  Itc.,  100. 

Ban.  Bosro,  106:  when  to  be  taken,  108;  the  bond,  100  1  forfeiture 
and  assignment  of  it,  100;  action,  109;  bail  discharged,  how  and 
la  what  cases,  170;  regular  proceedings  set  aside,  on  payment  of 
coats,  171 ,  bond  in  what  cases  to  stand  as  a  security,  174. 

Ban,  176.  Special  bail  in  town  causes,  17s :  patting  in,  175;  notice  of 
bmfl,  177,  (ordinary  notice,  178,  notice,  when  accompanied  by  affida- 
vit of  sufficiency,  180,  notice  of  putting  in  and  justifying  at  the 
same  time,  183) ;  exception  and  notice  thereof,  184 ;  adding  ball, 
187;  justification,  in  what  cases,  where,  ax.,  187;  notice  of  justi- 
fication, 189;  opposing  the  justification,  and  grounds  thereof,  191; 
further  time,  rejection,  allowance,  193;  costs,  195-197* 

Country  ball,  197 :  when  and  how  pat  in,  197 ;  affidavit  of  justifica- 
tion, 198 ;  affidavit  of  caption,  199 ;  notice  of  bail,  199 ;  exception 
and  notice  thereof,  900  j  justification,  301 . 
Bail  by  prisoners,  901 :  in  term  time,  901 j  vacation,  909. 
Deposit  of  money  in  Ilea  of  special  bail,  909 :  when  and  how 
paid  in,  909 ;  when  and  in  what  cases  taken  oat  by  plaintiff,  904 ; 
when  by  defendant,  904. 

Proceedings  against  bail,  905 :  ea.  m.  against  the  principal,  905; 
Scire  facias,  907 ;  action  of  debt,  908.  In  what  cases  bail  dis- 
charged, 908-911. 

Bavsnarrr,  911 :  his  discharge  from  arrest,  in  what  esses,  911 ;  elec- 
tion of  creditor  to  prove  or  proceed,  919 ;  Effect  of  bankruptcy  on  a 
salt,  913.    Actions  by  or  against  assignees,  913. 

Biu  of  nxesmovs,  914 :  in  what  cases  and  how,  914 ;  writ  of  error 
upon  it,  914. 

Bbbacsss  nr  dibt  oh  sown,  914 :  in  what  cases  and  how,  914 ; 
Scire  facUu  In  case  of  subsequent  breaches,  916. 

Beisf,  915 :  how  made  oat,  in  a  cause  at  nisi  prius,  916 ;  upon  demur- 
rers, writs  of  error  and  special  cases,  910;  upon  rules,  910. 

Camas,  310;  how  directed,  910;  teste  and  duration  of  the  writ,  918; 
names  and  descriptions  of  the  parties,  918;  cause  of  action,  fcc, 
990;  how  indorsed,  991 ;  how  sued  out,  Ac.,  993 ;  aiitu  and  pfsvfes 
writs,  995.    Defects  in  the  writ,  how  taken  advantage  of,  990. 

CasasTvn  Bests,  997 :  in  what  cases,  and  how  entered,  997. 

CmAJten  of  Vsnos,  997.    la  transitory  actions,  upon  the  usual  affida- 
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vit,  887 :  in  what  cum,  387;  the  role,  Ac.,  919}  when  rale  dis- 
charged,  end  on  what  terms,  339  j  venue,  when  and  how  brought 
back,  330. 

In  transitory  actions,  upon  special  grounds,  331 :  In  what  oases, 
331 ;  into  what  county,  333  j  when  application  to  be  made*  333. 

In  local  actions,  in  what  cases,  233;  whan  application  to  be  made, 

333. 

Claim  or  Conusance,  334 :  in  what  cases,  334  ;  how  entered  on  the 
roll,  234. 

Clmotmin,  actions  against  them,  334 :  proceedings  to  judgment,  334 ; 
execution,  334. 

Coonovit,  330:  form  of  it,  in  debt,  330  j  in  assumpsit,  337;  in  eject- 
ment, 337;  cognovit  by  a  prisoner,  how  executed  and  attested,  238 ; 
in  what  cases  to  be  filed,  339  j  judgment,  339  s  cognovit,  in  what 
cases  ordered  to  be  delivered  up  to  be  cancelled,  340. 

Comsomdatino  AOTiowg,  341 1  In  insurance  causes,  341 ;  in  other 

01883,343. 

CoBPOBATioirs,  action  by  and  against  them,  343. 
Costs,  344:  Upon  *  verdict  for  plaintiff, 344 :  in  what  cases,  344;  in 
what  not,  if  the  Judge  certify,  345  j  in  what  not,  if  the  Judge  do 
not  certify,  247;  if  defendant  hare  been  arrested  without  probable 
cause,  349-350;  if  defendant  might  have  been  sued  in  a  court  of 
requests,  Ac,  360. 

Upon  a  verdict  for  a  defendant,  801.  Where  there  are  several 
issues,  80S.  Upon  Nul  Uel  record,  305;  judgment  by  default,  805 ; 
or  Judgment  non  obstante  veredicto,  300.  Upon  demurrer,  200; 
arrest  of  Judgment,  300;  or  writ  of  error,  307.  Upon  nonpros, 
307 ;  or  nonsuit,  307. 

Double  and  treble  costs,  307. 

Taxation  of  costs,  308 :  notice  of  taxation,  Ac,  309  j  what  costs 
allowed,  309»  in  taxing  between  attorney  and  client,  370,  in  taxing 
between  party  and  party,  870,  counsel's  fees,  873,  expenses  of 
witnesses,  Ac.,  373.  Taxation  in  a  cause,  where  the  debt  does  not 
exceed  4^30,  370-380.  Motion  to  review  the  taxation,  880.  Remedy 
for  costs,  380. 
Costs  or  ths  day,  88 i  :  in  what  cases,  891 ;  the  motion,  Ac,  281. 

Damaobs,  383 :  in  what  cases,  388  j  where  there  are  several  defendants, 
383 ;  where  there  are  several  counts,  383.  Increasing  or  reducing 
damages,  383.  Double  and  treble  damages,  383.  Interest,  as 
damages,  383. 

Dbath  ov  vastus,  884:  its  effect  upon  a  suit,  884}  its  effect  in 
error,  880 ;  its  effect  in  other  cases,  880. 

Dbclabation,  880 :  Form  of  it,  380 :  the  commencement,  887 ;  the 
common  counts  in  assumpsit,  888 ;  the  common  counts  in  debt, 
889;  requisites  of  a  declaration,  889-291*  Notice  to  plead  in* 
dorsed,  291.  Striking  out  counts,  398.  When  to  declare,  208;  de- 
claration de  bene  etet,  293;  declaration  delivered  absolutely,  894. 

'  How  to  declare,  395 ;  notice  of  declaration,  395, 390 ,  particulars  of 
demand  annexed,  309.  Irregularities  in  declaration,  how  and  when 
objected  to,  397* 
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Dbfacit,  jrooMKirr  »t,  997  :  in  what  cases,  397 ;  when  and  how 
signed,  998 ;  la  what  cases  and  how  set  aside,  299. 

Dnctict,  3ai :  the  demurrer,  soi ;  Joinder  in  demurrer,  301 ;  demur- 
rer book,  309;  entry  of  toe  Issue,  802;  argument,  he,  303;  judg- 
ment, 304. 

DsMttMSR  to  stidrwcs,  305:  in  what  cases,  and  how,  306. 

Difco.vrixuAjrcB,  305.  Entry  of  continuances,  305.  Rule  to  discon- 
tinue, on  payment  of  costs,  300. 

DitTKi* gas,  307 ,  in  what  cases,  307;  affidavit  to  obtain  it,  308;  how 
sued  oat,  309;  teste  and  return  of  the  writ,  309;  how  Indorsed. 
3(i0;  defects  in  the  writ,  how  taken  advantage  of,  310.  How 
executed,  and  proceedings  thereon,  310. 

Ejsctmkxt,  319.  Ejectment  in  ordinary  cases,  819:  declaration  and 
notice,  319;  when  and  how  served,  313,  on  the  tenant  or  bin 
wife,  315,  on  servant.  Arc,  with  admission  afterwards  of  receipt 
by  the  tenant,  317,  on  servant,  &c,  when  it  is  probable  that  the 
tenant  received  it,  317 ;  service,  where  the  tenant  keeps  out  of  the 
way  to  avoid  it,  318;  service,  in  what  cases  good  from  necessity, 
390 ;  affidavit  of  service,  390.  Judgment  against  the  casual  ejector, 
991.  Appearance  and  plea,  399 :  by  tenant  in  possession,  399 ;  by 
landlord,  Ac,  394.  Issue,  notice  of  trial,  he,  395.  Trial,  Ac,  326  : 
nonsuit,  396;  verdict,  396;  certificate  for  immediate  execution . 
397.    Execution,  398. 

Ejectment,  where  the  possession  is  vacant,  990 :  lease,  possession, 
entry,  and  ouster,  399 ;  declaration,  rule  to  plead,  Judgment  and 
execution,  999,  330. 

Ejectment  by  landlord  against  tenant,  for  a  forfeiture,  330.332. 

Ejectment  by  landlord  against  his  tenant,  who  holds  over,  332 
demand,  declaration.  333 ;  bail,  &c,  334  j  trial,  &c,  335  j  execution, 
336. 
EjfQtuar,  writ  of,  336 :  in  what  cases,  336 ;  notice  of  enquiry,  339 ; 

the  writ,  341 ;  how  executed,  343 ;  final  Judgment,  844. 
Baaosw  waix  or,  344 :  in  what  cases,  344 ;  within  what  time,  346 :  by 
and  against  whom,  34ft ;  to  what  court,  345.  The  writ,  and  how 
sued  oat  and  allowed,  346 ;  in  what  cases  it  abates,  or  may  be 
quashed.  347 :  how  far  a  supersedeas  of  execution,  347.  Bail,  349. 
Certifying  the  record,  361 ;  assigning  errors,  &c,  359 ;  joinder  in 
error,  «cc,  353:  argument,  &c,  353;  interest,  854;  costs,  354; 
judgment,  ftc.  365. 

Error  coram  nobi*  or  coram  voMs,  363. 

Evnnrcs,  356 :  Proof  of  documents,  356 ;  copies,  367.  Notice  to  pro- 
dace,  Ac,  368.  Judge's  order  to  &dm£  documents  without  proof, 
359 ;  form  of  notice,  360. 

KxBcvnosr,  s6l.  In  what  eases,  and  how  sued  out,  861  •  direction, 
teste  and  return,  369 ;  it  must  pursue  the  Judgment,  364 ;  when  to 
be  sued  out,  366  ;  delivery  of  the  writ,  to  be  executed,  366 ;  priority 
of  write,  366 ;  sheriff's  poundage  and  officer's  fees,  367.  Remedy 
for  the  amount  levied,  368.    Rule  to  return  the  writ,  368. 

b 
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Fieri  facias,  369  ;  what  goods  may  be  taken  under  it,  370 ;  how 
executed,  37a  ;  venditioni  exponas  and  distringas,  373 ;  rent  deducted, 
373. 

Elcxit,  374 ;  what  property  may  be  extended  under  it,  376 ;  writ 
how  executed,  375. 

Capiat  ad  satisfaciendum,  how  executed,  877 ;  effect  of  the  party's 
discharge  after  arrest,  377. 
Executors  and  Administrators,  378 :  Actions  by  them,  378 :  process. 
&c,  378 ;  costs,  379.    Actions  against  them,  381  :  process,  &c,  381 ; 
costs,  381 ;  devastavit,  382. 

Feigned  Issue,  383 ;  how  settled,  389 ;  proceedings  to  trial,  382-383 ; 

COStS,  383. 


Habeas  Corpus,  383 :  habeas  corpus  cum  causa,  383  ;  habeas  corpus 
ad  respondendum,  384  ;  habeas  corpus  ad  satisfaciendum,  385. 

Hundredors,  &c,  actions  against,  385;  against  hundredors,  385  > 
against  the  inhabitants  of  a  city,  fcc,  386. 

Husband  and  Wipb,  380 :  Actions  by  them,  386 ;  proceedings  therein, 
386-387 :  marriage  of  feme  sole,  pending  an  action  by  her,  effect  of  it, 
387.  Actions  against  husband  and  wife,  387 ;  proceedings  in  it,  387 : 
execution,  387;  effect  of  marriage  of  feme  sole,  after  judgment 
against  her,  388. 

Idiots  and  Lunatics,  388 :  proceedings  in  actions  by  and  against 
them,  388. 

Imparlance,  388 :  formerly  in  what  cases,  388 ;  now  in  effect  abo- 
llshed,  388,  389. 

In  pant,  389.  Actions  by  infants,  389 ;  to  sue  by  prochein  amy  or  guar- 
dian, 389 :  costs,  390.  Actions  against  them,  390 ;  to  defend  by 
guardian,  390.    Warrants  of  attorney  by  infants,  391. 

Inspection  op  books,  deeds,  &c,  391 :  corporation  books,  391 ;  court 
rolls,  &c,  392 ;  public  books  and  documents,  393 ;  private  docu- 
ments, 393  ;  other  matters,  395. 

Insolvent,  395 :  compulsive  clause  of  the  Lords*  Act,  395  ;  proceedings 
under  it,  396,  397 ;  prisoner  refusing  to  assign  his  property,  punish- 
ment, 397. 

Discharge  of  prisoner  under  stat.  48  G.  3,  c.  123,  after  being  a 
year  In  custody  in  execution  for  a  sum  under  j£30,  398 ;  motion, 
when  and  where  to  be  made,  399* 

Interpleader,  400.    In  ordinary  cases,  400 :  the  statute  by  which  it  is 

regulated,  400 ;  decisions  upon  it,  402 :  proceedings,  403  ;  costs,  404. 

At  the  instance  of  the  sheriff,  404 :  in  what  cases,  405  :  the  rule, 

406 ;  issue,  &c,  408 ;  costs,  408,  409 ;  entry  of  the  proceedings  on 

record,  410. 

Irregularity,  410 :  what,  410 ;  in  what  cases  waived,  412 ;  when  mo- 
tion to  set  aside  proceedings  for  irregularity,  to  be  made,  414  ;  the 
rule,  &c,  416 ;  costs,  417- 

Issue,  417 :  by  whom  to  be  made  up,  417  '•  form  of  it,  418 ;  when  and 
how  to  be  entered,  419  :  form  of  the  issue  on  a  writ  of  trial,  430  . 
delivery  of  the  issue,  420. 

JuuoK'tf  order,  420:  in  what  cases,  420 ;  summons,  421,  and  how  far 


Table  of  Contents.  xv 

a  stay  of  proceedings,  423  ;  order  thereon,  423;  costs,  423;  order 

how  reviewed,  423 ;  how  enforced,  424. 
Jcdgmbxt,  434 :  when  and  how  signed,  424 ;  when  and  how  to  be 

docketted,  435 ;  when  and  how  entered,  Ac,  435.    Relation  of  judg- 
ments, 436. 
Jcnovasrr  »n  obstante  veredicto,  436 :  in  what  cases,  426  ;  when  motion 

to  be  made,  437 ;  how  damages  afterwards  assessed,  437 ;  costs,  437. 
JraismcTioN,  flka  to,  437;  practice  the  same  as  upon  pleas  in  abate- 
ment, 437. 
JraT  raocass,  438.    In  common  jury  cases,  438 :  venire  and  distringas, 

or  venire  and  habeas  corpora,  438 ;  how  sued  out  and  returned,  428. 
La  special  jury  cases,  438  -.  rule  for  special  jury,  439 ;  Jury  struck, 

439 ;  jury  summoned,  431 ;  tales,  431 ;  certificate  for  the  costs  of  the 

special  jury,  431. 
J  car,  431 :  who  may  be  Jurors,  431 ;  jury  called  and  sworn,  433  ;  chat- 

lengen,  Ac.  439.    Withdrawing-  a  juror,  433. 
Jcsncas  or  fsacb  and  constables,  actions  against.  433:  actions 

against  justices,  433 :  limitation  of  action,  433 ;  notice  of  action,  434  ; 

venue,  plea,  ice.  435.    Actions  against  constables,  436 :  demand  of 

warrant,  436 ;  verdict,  costs,  Ac.  436. 

Limitation  of  action,  436 :  what,  in  the  different  forms  of  action,  436 ; 
process  sued  out,  Ac.  to  save  the  statute,  437  :  continuances  of  old 
process,  for  the  like  purpose,  439. 

Mab&iaok  of  a  fkxk  fabty,  440 :  plaintiff,  440,  or  defendant,  440 :  its 

effect  upon  a  suit,  440. 
Masxa  fbofitb,  action  for,  440 :  in  what  cases,  440 ;  in  whose  name  to 

be  brought,  441 ;  what  damages,  Ac.  recoverable  in  it,  440,  441. 

Nsw  trial,  441.  In  what  cases,  441 :  for  misdirection  441 ;  for  the  re- 
jection of  evidence,  443 ;  wrong  admission  of  evidence,  443 ;  verdict 
against  evidence,  443  ;  for  excessive  damages,  443 :  for  smallness  of 
damages,  444 ;  for  default,  Ac,  in  the  jurors,  445 ;  for  default  in  the 
witnesses,  &c.,  445  ;  for  default  in  parties,  446  ;  for  default  in  the 
party's  attorney,  447 :  for  default  of  the  sheriff  or  other  officer,  44/ : 
for  irregularity  at  the  trial,  448  :  for  error  in  the  pleadings,  &c.  448 ; 
where  a  party  is  taken  by  surprize,  449 ;  in  cases  of  contested  rights 
to  land,  Ac.  449;  in  penal  actions,  449;  in  hard  or  trifling  ac- 
tions, 450. 

Setting  aside  a  nonsuit,  451 ;  setting  aside  a  verdict  and  entering 
a  nonsuit,  451 ;  setting  aside  the  execution  of  a  writ  of  enquiry,  451 ; 
setting  aside  a  verdict  on  a  writ  of  trial,  453. 
Motion,  453  ;  rule,  455 ;  costs,  435. 

Hisi  rams  ascoao,  457 :  form  of  it,  457 ;  how  sealed  and  passed,  458 ; 
particulars  annexed  to  it,  458 ;  how  entered  for  trial,  458,  459. 

Noui  frossqpi.  459  :  in  what  cases,  459 :  *»  to  some  of  several  defen- 
dants, 459;  as  to  part  of  the  suit,  459 ;  costs,  460.    Effect  of  it,  460. 

No*  raos,  judgment  of,  460 ;  in  what  cases,  460  ;  how  signed,  463 ;  in 
what  cases  set  aside,  463 :  costs,  46s. 

Xounuir,  judgment  of,  463  :  in  what  cases,  463 ;  costs,  464. 
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Nonsuit,  judgment  as  in  cask  op,  464.  In  what  cases,  464  :  in  town 
causes,  466 ;  in  country  causes,  467  ;  upon  a  writ  of  trial,  468.  The 
rule,  468 ;  cause  shewn  against  it,  469 ;  the  undertaking,  &c.  and 
how  complied  with,  Ac.  471 ;  peremptory  undertaking  in  what  cases 
enlarged,  473 ;  judgment  as  in  case  of  nonsuit,  for  not  proceeding  to 
trial  in  pursuance  of  peremptory  undertaking,  472. 

Notice  to  quit,  475 :  in  what  cases  47& ;  by  and  to  whom^ivcn,  476 ; 
form  and  service  of  it,  476. 

Notice  op  trial,  477:  in  what  cases,  477;  what  notice,  478 ;  short  no- 
tice, 470 ;  notice  of  trial  by  continuance,  479.  When,  where,  and 
how  given,  479*    Notice  of  countermand,  480. 

Nul  tisl  record,  481 :  issue  thereon,  how  made  up,  &c.  481 ;  motion 
for  judgment,  483 ;  costs,  488. 

Oppicbrs  op  thk  court,  483 :  recent  abolition  of  the  ancient  offices, 
and  appointment  of  masters,  483 :  their  duty  as  to  money  paid  into 
court,  483 ;  and  as  to  taxation  of  costs,  483.  Holidays,  483.  Privi- 
leges of  the  officers,  483. 

Outlawry,  484  :  in  what  cases,  484  ;  process,  484  ;  exige  facias  485  ; 

writ  of  proclamations,  486 ;  capias  utlagatum,  487.    Outlawry  upon 

final  process,  488. 
Reversal  of  outlawry,  488 :  upon  motion,  the  defendant  putting  in 

bail  and  paying  the  costs,  488, 489 ;  or  by  writ  of  error,  489* 
Oyer,  490 :  in  what  cases,  and  how,  490 ;  refusal  of  it,  error,  490.    Time 

for  pleading  after  it,  491. 

Particulars  op  demand,  &c.  491 :  with  declaration,  491 :  annexed  to 
the  record,  491 ;  delivered  under  a  judge's  order,  493.  Particulars  of 
set  off,  493.  Delivery  of  particulars,  493 ;  form  of  them,  493.  Time 
for  pleading  after,  494. 

Paupers,  action*  by,  494 :  admission  to  sue  in  forma  pauperis,  494 ;  in 

what  cases  dispaupered,  495,  costs,  495. 
Payment  op  money  into  court,  496.    In  ordinary  cases,  496 :  in  what 

actions,  496 ;  when  and  how  paid  in,  496;  plea,  fcc,  497 ;  costs,  488. 
Payment  into  court,  upon  a  plea  of  tender,  499 ;  by  plaintiff  in  re- 
plevin, 499 ;  by  justices  of  peace,  499 ;  in  lieu  of  bail,  499. 
Peers  and  members  op  parliament,  500 :  actions  against  them,  500  ; 

attachment  against  them,  500 ;  proceedings  against  them  under  the 

bankrupt  act,  500. 
Penal  actions,  501 :  proceedings  in,  501 ;  compounding,  how  and  in 

what  cases,  501,  503. 
Plea,  503.    Form  of  it,  503 :  title  and  commencement,  503 ;  general 

issues  in  the  different  actions,  503.  Sham  pleas,  503.    Plea,  in  what 

cases  treated  as  a  nullity,  504. 
When  to  be  pleaded  505 :  time  to  plead,  505 ;  after  amendment, 

506 ;  after  oyer,  506 ;  after  particulars,  506 ;  after  judgment  of  res. 

pondeas  ouster,  507 :  further  time  to  plead,  and  upon  what  terms,  507. 
Notice  to  plead,  509 ;  rule  to  plead,  509 :  demand  of  plea,  510 ;  Judgment 

for  want  of  a  plea,  611. 
How  pleaded,  61 1 ;  double  pleas,  61  a. 
Withdrawing  or  adding  pleas,  613. 
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Plba  nn 9  DARBrKx  contistuaxck,  5U ;  in  what  eases,  tnd  when,  and 
now  to  be  pleaded,  514;  coats,  515.  Postea,  516:  what,  and  the 
form  of  it,  516 ;  which  party  entitled  to  it,  516. 

PaxsoxxRs,  517.  Actions  against  them,  517 :  process,  517 ;  bail,  518 ;  decla- 
ration, 518 ;  plea,  &c.  5ig;  trial  or  final  judgment,  520 ;  execution,  32 1 . 
Supersedeas,  525 :  in  what  cases,  515,  527 ;  application  for  it,  and 
order,  527;  discharge  of  prisoner  thereupon,  527.    Discharge  by 
marshal  or  warden,  of  prisoners  supersedeable,  627,  628. 

Other  matters  relating  to  prisoners,  528  ;  cognovit  or  warrant  of 
attorney  by  prisoner,  528.  Attachment  against  a  prisoner,  628.  Ir- 
regularity, when  to  be  taken  advantage  of,  by  a  prisoner,  628.  Dis- 
charge of  prisoner  otherwise  than  by  supersedeas,  628.  Rules  of  the 
prison,  and  day  rules,  629. 

Pbotiso  tmax  bt,  529:  in  what  case,  fcc.  529 ;  proceeding  to  trial,  530  ; 
cause  how  tried,  &c.  530. 

Putting  off  tbs  trial,  630:  in  what  cases,  630 ;  application,  and  on 
what  terms  granted,  532* 

Rinusrcx  to  thk  mastbb,  632 :  to  compute  principal  and  interest, 

592 ;  rule,  fcc.  633.    In  other  cases,  534. 
RixirnTVK  oamki,  534 ;  in  what  cases,  534. 

Rsmotal  or  cause* /row  inferior  court*,  536.  Before  judgment,  535 : 
by  habeas  corpus,  535,  by  certiorari,  635 ;  in  what  cases,  not,  536. 
Return  of  the  writ,  636 ;  bail,  58T ;  declaration,  fcc.  538. 

Removal  of  causes  after  Judgment,  538 :  by  writ  of  error,  Ac.  338 : 
for  the  purpose  of  execution,  639* 
Rbndeb  in  discharge  of  bail,  640.    Render  to  the  prison  of  the  court, 
540 :  in  what  cases,  640 ;  within  what  time,  641,  (time  enlarged, 
when,  642) ;  by  whom  and  how,  543. 

Render  to  the  county  gaol,  545 :  in  what  cases,  643  j  when  and 
how,  543. 
Rkplstin,  546.    The  replevin  bond,  646 ;  the  replevin,  647 ;  bond  how 
forfeited,  Ac.  547  ;  remedy  on  it,  548, 
proceedings  in  the  county  court,  549. 

Proceedings  In  the  court  above,  549 :  removal  of  the  cause,  549 
appearance  and  declaration,  649 ;  avowry  or  cognizance,  650 ;  plea 
m  bar,  550 ;  issue,  trial,  &c.  560 ;  writ  of  inquiry,  551 ;  costs,  551 : 
Judgment  and  execution,  652. 

Collateral  proceedings,  judgment  as  in  case  of  nonsuit,  632 ;  pay- 
ment of  money  into  court,  652 ;  staying  proceedings  on  payment  of 
costs,  fcc.  533. 
Replication  and  subsequent  pleadings,  £53 :  rule  to  reply,  rejoin,  fcc. 
553 ;  demand  of  replication,  fcc.  554  ;  replication,  rejoinder,  &c.  554 ; 
judgment  for  not  replying,  rejoining,  fcc.  555. 
Reus,  553.  The  motion  and  rule,  555 :  the  affidavit,  555 ;  the  motion, 
536 ;  the  rule,  557 ;  service  of  it,  557 ;  affidavit  of  service,  560. 

Cause  shewn,  fcc.  560 :  by  whom,  560 ;  when,  661 ;  affidavit,  56l ; 
cause  shewn,  how,  &c.  562 ;  costs,  563. 
Enlarging  rules,  564 ;  opening  rules,  564 ;  rescinding  rules,  364 
Satisfaction  ov  thx  boll,  *nt»v   of,  565 :  in  what  cases,  565  1 
how,  666: 
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Scire  facias,  688.  In  what  cases,  566 :  to  revive  a  judgment,  566 ;  alter 
death  or  marriage  of  parties,  568;  against  bail,  567;  In  other 
cases,  567. 

The  writ  and  proceedings  thereon,  567 :  the  writ,  567  ;  appearance, 
58g ;  declaration,  &c.  570  ;  costs,  570. 

Security  for  costs,  570 :  in  what  cases,  570  ;  application,  573 ;  time 

for  pleading  after  it,  574. 
Srr  off,  575 :  in  what  cases,  575  ;  it  must  be  pleaded,  576. 
Sbt  off  of  judgments  and  costs,  576:  in  different  actions,  576 ;  in 

the  same  action,  578 ;  costs  in  equity,  578 ;  in  other  cases,  578. 
Sheriffs,  570.    Proceedings  against  them,  to  compel  a  justification  of 

bail,  579 :  role  to  return  the  writ,  579 ;  the  return,  580  ;  rule  to  bring 

in  the  body,  581.  Attachment,  583;  attachment  set  aside,  and  upon 

what  terms,  585. 
Sheriff's  duties  with  regard  to  executions  and  attachments,  587  : 

as  to  executions,  587 ;  as  to  attachments,  589. 

Actions  by  and  against  them,  589:  by  sheriffs,  589;  against 

sheriffs,  589. 
Their  officers,  fees,  Ac.  590 ;  table  of  their  fees,  as  allowed  by  the 

masters,  590,  594. 

Sheriffs,  trial  of  issues  before  them,  594  ;  in  what  cases,  594  ;  order  and 
issue,  595 ;  writ  of  trial,  form  of  it.  &c.  598 ;  notice  of  trial,  &c.  597 ; 
trial,  597  \  forms  of  indorsement  of  verdict  or  nonsuit,  598 ;  judgment 
and  execution,  598. 

Special  cask,  599 :  from  a  court  of  equity,  599 ;  from  a  court  of  law,  599; 
by  statute,  600.    Argument,  Ac.  600. 

Stating  proceedings,  601 :  upon  payment  of  debt,  &c.  and  costs,  601  ; 
pending  error,  604 ;  when  two  or  more  actions  are  brought  for  the 
same  cause,  604 ;  in  second  action,  until  costs  of  the  former  be 
paid,  60S ;  in  ejectment  4sf  mortgagee  or  landlord,  607 ;  in  actions 
brought  in  the  name  of  another,  609;  in  actions  under  40s.  608 ;  in 
other  cases,  608. 

Stkt  processus,  609  :  in  what  cases,  609;  must  be  by  consent,  609. 

Suggestions  oar  the  roll,  609:  in  what  cases,  and  how  entered, 
609, 610. 

Summons  writ  of,  610:  how  directed,  611 ;  teste  and  duration  of  the 
writ,  612  ;  statement  of  cause  of  action,  Ac.  612 ;  how  indorsed,  619; 
how  sued  out,  fcc.  615 ;  how  and  where  served ;  alias  and  plmriem 
writs,  617 ;  defects  in  the  writ,  how  taken  advantage  of,  617. 

Tender,  618 :  In  what  cases,  618;  by  and  to  whom,  618 ;  how,  618;  how 

pleaded,  619. 
Term's  notice,  620:  in  what  cases,  620 ;  how,  620. 
Trial  at  bar,  621 :  in  what  cases,  621 ;  how,  621. 
Trial  at  nisi  prius,  621 :  the  order  In  which  causes  are  tried,  6S1 ; 

cause  called  on,  and  jury  sworn,  629 ;  case  stated,  623 ;  examination, 

Ice.  of  witnesses,  6)4 ;  defence,  624 :  reply,  625  ;  summing  up,  625  ; 

nonsuit,  verdict,  &c.  625  ;  certificate  for  immediate  execution,  626. 

Venire  oe  novo,  627.-  in  what  cases,  627 ;  costs,  628. 
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?b»ict,  GS3.    General  verdict,  628 :  special  verdict,  (teg. 
Viiw,  690 :  Id  what  cases  and  bow,  630 ;  rule,  lie.  630. 


Wabjulkt  op  attorxkt,  631.  In  ordinary  cases,  631 :  the  warrant. 
631  ;  the  defeasance,  631 ;  how  executed,  632 ;  when  to  be  flicd, 
6M.  Judgment  and  execution,  633 :  when,  633  ;  after  death,  fcc. 
633  :  after  a  year,  634  :  how  signed,  635  :  execution,  636.  In  what 
eases  set  aside,  636 :  for  fraud,  or  illegality,  636 ;  by  feme  covert,  or 
infant,  638  ;  waiiaata  of  attorney,  given  by  prisoners.  flad. 

Wmrass,  639 ;  compelling  the  attendance  of  witnesses,  630  :  tubparna. 
639  '•  subpoena  duel  tecum,  640 ;  habeas  corpus  ad  testificandum,  640 , 
remedy  for  non  attendance,  640. 

Examination  of  witnesses  on  interrogatories,  641 :  in  India,  641 ; 
in  the  colonies,  641 ;  in  England,  Wales,  or  elsewhere,  642.  Mode 
of  proceeding;  642.    Depositions,  how  afterwards  to  be  used,  643.  * 

ADDENDA. 

l.  Table  of  fees  to  the  officers  of  the  court,  as  allowed  by  the  mas- 
ters, 644. 
%  Table  of  costs  allowed  by  the  masters  in  the  Queen's  Bench,  653. 
3.  Cases,  fcc  published  since  the  work  went  to  press,  6sy. 


ABATEMENT. 
Pleeu  in  Abatement  and  to  the  Jurisdiction. 
How  Pleaded. 


Get  yeur  pica  drawn  mud  signed  by  counsel,  or  irmm  oy  a 
fleeter  and  signed  by  counsel;  engross  it  on  plain  paper ;  mmem 
Uit  an  affidavit  of  verification,  at  hereinafter  directed;  and 
dekver  it  to  the  plaintiff* t  attorney. 

The  affidavit  may  be  in  the  form  following : — 

* m  the  [Quoin's  Bench"  "  Common  Pleas,"  "  Exchequer  of 

Pfaw."] 

Between  J.  N.  plaintiff, 
and 
J.  S.  defendant, 

J.  S.  of  — — ,  grocer,  the  defendant  m  this  emit,  maheth 
oath  and  saith,  that  the  plea  hereunto  annexed,  it  true,  in  tub* 
stance  and  matter  of  fact.  J .  8." 

Sworn  at,  cfc. 

In  the  cue  of  nonjoinder,  however,  the  affidavit  must  also 
date,  with  "  convenient  certainty"  the  place  of  residence  of 
the  person  omitted.— Vide  infra. 

When  to  be  pleaded. 

A  plea  to  the  Jurisdiction  or  in  abatement  must  be  pleaded 
on  or  before  the  fourth  day  after  the  declaration  has  been 
delivered,  or  filed  and  notice  given.  Butchinton  v.  Brown, 
7  T.  £.296.  Brandon  v.  Payne,  IT.R.  689.  Formerly  these  four 
daya  were  reckoned  inclusive;  as  for  instance,  if  the  declaration 
were  delivered  or  notice  served  on  Monday,  the  plea  must  have 
been  delivered  on  or  before  the  Thursday  following.  Harbord  v. 
Perigal,  5  T.  R.  210.  Jenninga  v.  Webb,  1  T.  B.  277.  But 
since,  by  R.  G.  H.  2  VT.  4,  r.  8,  any  number  of  days  required 
for  a  proceeding,  are  to  be  reckoned  exclusive  of  the  first  day 
and  inclusive  of  the  last,  unless  expressed  to  be  clear  days,  the 
court  of  Exchequer  have  holden  that  it  is  no  longer  necessary 
to  plead  in  abatement  within  four  days  inclusive,  as  formerly. 
Byiond  v.  Wormold,  M.  S.  T.  1837.  Sunday  is  reckoned,  un- 
e»  it  be  the  first  or  last  of  the  four  days ;  if  it  be  the  last,  the 
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defendant  shall  have  the  whole  of  Monday  to  plead.  Lee  v. 
Carlton,  3  T.  R.  641. 

Formerly  if  the  plaintiff  declared  in  vacation,  or  within  the 
four  last  days  of  term,  the  defendant  was  entitled  to  an  impar- 
lance over  to  the  next  term,  and  he  might  plead  in  abatement 
within  the  four  first  days  of  the  term,  with  what  was  termed 
a  special  imparlance;  or  to  the  jurisdiction,  with  a  general 
special  imparlance.  Holme  v.  Dolby,  3  B.&A.  259.  Doughty 
v.  Lascelles,  4  T.  R.  520.  Evans  v.  Stevens,  4  T.  R.  227. 
Buddie  v.  Wilson,  6  T.  R.  369.  Brewster  v.  Capper,  1  W. 
Black,  51.  But  imparlances  are  now  abolished,  as  will  be  seen 
hereafter  under  that  title ;  and  the  defendant  must  now  plead 
in  abatement  or  to  the  jurisdiction,  within  four  days  after 
declaration,  as  above  mentioned,  in  all  cases,  whether  the 
plaintiff  declare  in  term  or  vacation. 

In  strictness  the  defendant  cannot  plead,  until  he  is  fully 
before  the  court.  Therefore  in  non-bailable  actions,  he  must 
enter  a  common  appearance,  before  he  pleads  in  abatement 
or  to  the  jurisdiction.  Wakefield  v.  Marden,  2  Chit.  R.  8. 
But  in  bailable  actions,  as  it  was  formerly  often  impracticable 
to  perfect  the  bail  before  the  expiration  of  the  time  for  plead- 
ing, the  defendant  was  merely  obliged  to  put  in  bail  and  give 
notice  thereof  before  he  pleaded ;  and  he  afterwards  proceeded 
to  perfect  his  bail  in  the  ordinary  way,  or  if  he  failed  to  do  so, 
his  plea  in  that  case  was  deemed  a  nullity.  Dimsdale  v. 
Nielson,2  East,  406.  Hopkinsonv.  Henry,  13  East,  170.  See 
Binns  v.  Morgan,  11  East,  411.  Saunders  v.  Owen,  2  D.&.  R. 
252.  In  the  Exchequer,  indeed,  it  appears  that  a  defendant 
was  required,  not  only  to  put  in,  but  also  to  justify,  his  ball, 
whether  excepted  to  or  not,  before  he  pleaded  to  the  jurisdic- 
tion or  in  abatement.  Mound  v.  Mawley,  Forrest,  149.  And 
as  by  the  present  practice,  a  plaintiff  cannot  declare  de  bene 
esse  until  after  eight  days  from  the  execution  of  the  writ,  and 
the  defendant  has  therefore  sufficient  time  to  put  in  and  justify 
his  bail  before  the  time  for  pleading  in  abatement  has  expired, 
it  may  be  doubtful  whether  any  of  the  courts  will  now  allow 
of  a  plea  in  abatement  in  a  bailable  action,  until  after  the  bail 
have  been  perfected. 

Affidavit  of  Verification. 

By  stat.  4  Ann,  c.  16,  s.  1 1,  no  dilatory  plea  shall  be  received 
in  any  court  of  record,  unless  the  defendant  by  affidavit  prove 
the  truth  thereof,  or  shew  some  probable  matter  to  the  court 
to  induce  them  to  believe  that  the  fact  of  such  dilatory  plea, 
is  true.  And  therefore  a  plea  in  abatement  or  to  the  jurisdic- 
tion, being  a  dilatory  plea,  must  be  accompanied,  by  an 
affidavit  of  verification,  either  annexed  to  it  (which  is  moat 
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usual  in  practice),  or  on  a  separate  paper;  otherwise  the 
piling  may  treat  the  plea  as  a  nullity,  and  sign  judgment. 
Richards  v.  Setree,  3  Price,  197.  Davidson  v.  Chilman, 
1  Bmg.  N.  C.  297.  Bray  v.  Holler,  2  Moore,  213.  If  an- 
nexed to  it,  the  affidavit  may  be  general,  in  the  form  above 
mentioned,  and  it  U  not  necessary  to  intitule  it  in  the  cause, 
although  prudent  and  usual  to  do  so ;  Prince  v.  Nicholton, 
5  Team*.  333  ;  but  if  wrongly  intituled,  it  will  be  bad,  and  the 
plea  may  be  treated  as  a  nullity.  Richard*  v.  Setree,  3  Price, 
197.  If  the  affidavit  be  not  annexed,  it  must  be  special,  and 
state  all  the  facts ;  See  Dobbin  v.  Wilson,  et  al.  3,  Nev.  &  M. 
260;  and  it  moat  be  correctly  intituled  in  the  cause.  It  is 
not  necessary  that  it  should  be  made  by  the  defendant,  but 
may  be  made  by  any  person  who  can  swear  to  the  facts  stated 
in  the  plea.  Anon  1  Chit.  R.  58.  Where  the  affidavit  was 
sworn  in  Liverpool,  on  the  very  day  on  which  the  declaration 
vas  filed  in  London,  and  before  the  defendant  could  have  seen 
it,  the  court  held  that  it  was  not  such  a  nullity  on  that 
account  as  to  warrant  the  plaintiff  in  signing  judgment  as 
for  want  of  a  plea.  Lang  v.  Comber,  4  East,  348.  So,  its 
being  sworn  two  days  before  the  date  of  the  plea,  in  a  country 
cause,  was  hotden  not  to  be  material.  Poole  v.  Pembrey,  I 
Dowi.  693.  But  where  it  was  sworn  before  declaration,  the 
court  of  Exchequer  held  that  the  plaintiff  might  treat  it  as  a 
nullity  and  sign  judgment.  Westerdale  v.  Kemp,  1  Tyr.  260. 
Johnson  v.  Popplewell,  2  Tyr.  715. 

What  Pleas  may  be  pleaded. 

Misnomer.]  Misnomer  of  either  defendant  or  plaintiff  might 
formerly  be  pleaded  in  abatement.  Arch.  PI.  &  Er.  288,  291. 
No  such  plea,  however,  can  now  be  allowed ;  but  instead 
thereof,  "  the  defendant  shall  be  at  liberty  to  cause  the 
declaration  to  be  amended,  at  the  costs  of  the  plaintiff,  by 
inserting  the  right  name,  upon  a  judge's  summons,  founded 
on  an  affidavit  of  the  right  name ;  and  in  case  such  summons 
shall  be  discharged,  the  costs  of  such  application  shall  be  paid 
by  the  party  applying,  if  the  judge  shall  think  fit,"  3  &  4 
W.  4,  c.  42,  s.  11.  And  this  application,  it  should  seem, 
ought  to  be  made  within  the  time  formerly  given  for  pleading 
the  same  matter  in  abatement ;  See  Hinton  v.  Stevens,  1  Bar. 
hW.  521 ;  and  if  that  happen  to  be  in  vacation,  the  applica- 
tion must  be  made  to  a  judge  at  chambers.  Id.  Where  a 
plaintiff,  after  issue  joined,  applied  to  amend  the  proceedings, 
a  mistake  having  been  made  in  his  christian  name,  both  in  the 
writ  and  declaration,  the  court  refused  the  application,  as  the 
defendant  could  not  then  make  any  objection  to  it.  Moody  v. 
AskUt,  3  Dowi.  486.    And  where  the  plaintiff  sued  the  defen- 

62 


4  Abatement. 

dant  in  a  wrong  name,  and  proceeded  to  judgment  without 
objection,  the  court  refused  to  set  aside  the  proceedings. 
Smith  v.  Patten,  6  Taunt.  115. 

Formerly,  when  misnomer  might  have  been  pleaded  in 
abatement,  the  defendant,  in  bailable  actions,  instead  of  doing 
so,  might  have  moved  to  be  discharged  out  of  custody,  or  that 
the  bail  bond  (if  he  had  given  one)  might  be  delivered  up  to 
be  cancelled  upon  entering  a  common  appearance,  if  he  ap- 
plied before  the  time  for  pleading  in  abatement  had  expired. 
Smith  v.  Innes,  4  M.  ft  S.  360.  Coles  v.  Own,  1  Bing.  424. 
And  he  may  do  so  still,  unless  the  plaintiff  can  shew  that  he 
used  due  diligence  to  ascertain  his  right  name,  within  R.  O. 
H.  2  W.  4,  *.  82,  hereinafter  mentioned  under  the  title 
"  Capias/'  Ladbrook\.  Phillips,  1  Har.  ft  W.  109.  This  at 
first  was  doubted ;  CaUum  v.  Leeson,  2  Dowl.  381 ;  but  since 
the  above  case  of  Ladbrook  v.  Phillips,  the  point  is  considered 
as  settled.  See  Rosset  v.  Hartley,  ft  Nev.  ft  M.  415.  This 
application  should  in  prudence  be  made  before  the  defendant 
has  put  in  bail ;  for  if  he  put  in  bail  by  the  wrong  name,  he 
will  be  deemed  to  have  waived  the  misnomer ;  and  if  by  the 
right  name,  it  will  not  be  bail  in  the  action.  Even  obtaining 
an  order  in  the  cause,  by  which  the  defendant  was  described 
in  the  same  manner  as  in  the  writ,  has  been  deemed  a  waiver. 
Natham  v.  Cohen,  3  Dowl.  370.  So,  where  the  writ  was 
against  Messrs.  C.  ft  D.  omitting  their  christian  names,  and 
the  defendants  signed  a  bail  bond  in  their  christian  and  sur- 
names, this  was  holden  to  be  a  waiver.  Kingston  v.  JJeweUyn, 
1  Brod.  ft  B.  529.  But  signing  a  bail  bond  by  the  initial  of 
the  christian  name,  will  not  be  deemed  a  waiver,  although  it 
correspond  with  the  name  in  the  writ.  Coles  v.  Oum,  1  Bing. 
424.  See  Finch  v.  Cocken,  3  Dowl.  678.  Supposing,  how- 
ever, the  misnomer  not  to  be  waived,  the  defendant,  it  should 
seem,  may  make  this  application  at  any  time  within  four  days 
inclusive  after  declaration. 

Nonjoinder.]  In  actions  ex-contract*,  the  defendant  may 
plead  in  abatement,  that  other  persons,  jointly  liable  with 
him,  have  not  been  sued.  See  Arch.  PI.  ft  Ev.  69,  70.  The 
plea,  however,  must  state  "  that  such  person  is  resident 
within  the  jurisdiction  of  the  court;"  and  "  the  place  of 
residence  of  such  person  shall  be  stated  with  convenient 
certainty  in  an  affidavit  verifying  such  plea,"  3  ft  4  W.  4, 
c.  42,  s.  8. 

To  this  the  plaintiff  may  reply,  that  the  party  omitted 
"  has  been  discharged  by  bankruptcy  and  certificate,  or  under 
an  act  for  the  relief  of  insolvent  debtors."  Id.  s.  9.  Or  the 
plaintiff  may  traverse  the  plea,  and  so  proceed  to  trial  as  in 
ordinary  cases. 

But  if,  instead  of  replying,  the  plaintiff  elect  to  commence 
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against  all  the  parties,  bis  declaration  matt  be  in 

m 

(Venue).  A.  B.  by  B.  F.  hit  attorney  [ox  in  hit  own  pro- 
rpenon)  complains  of  C.  D.  £  G.  H.  who  have  been  mat. 
to  anewer  the  mrid  A.  B.;  and  which  laid  C.  D.  hat 
heretofore  pleaded  in  abatement  the  nonjoinder  ofthetaidQ.  H. 
[&c,  the  same  farm  to  be  used,  mutatis  mutandis,  in  cases  of 
arrest  or  detainer].    R.  O.  U.  4,  W.  4,  r.  2,  «.  SO. 

And  if  the  plaintiff,  at  the  trial  prove  the  liability  of  the 
original  defendants,  but  feU  to  prove  the  liability  of  one  or 
amre  of  those  named  in  the  plea  in  abatement,  the  plaintiff 
shall  have  a  verdict  and  judgment  against  those  proved  liable ; 
and  those  not  liable  shall  have  a  verdict  and  judgment,  and 
their  costs,  against  him;  which  costs,  however,  shall  be 
allowed  the  plaintiff,  in  taxation,  against  the  defendants  who 
pleaded  in  abatement.  3  &  4  W.  4,  c.  42,  s.  10.  Tne  statute 
contains  also  a  proviso  "  that  any  such  defendant,  who  shall 
have  so  pleaded  in  abatement,  shall  be  at  liberty  on  the  trial 
to  adduce  evidence  of  the  liability  of  the  defendants  named  by 
him  in  such  plea  in  abatement."    Id. 

Coverture,  &c.]  The  defendant  may  plead  the  coverture  of 
benefit;  or  of  the  plaintiff,  in  abatement.  And  it  may  be 
mrrssary  to  remark  that  coverture  of  the  defendant  must  be 
pleaded  in  person,  and  not  by  attorney.  2  Sound.  209.  There 
are  alao  several  other  matters  which  may  be  pleaded  in  abate- 
ment; See  Arch.  PL  &  Ed.  283,  &c.;  but  as  they  are  not 
usual  in  practice,  it  is  unnecessary  to  mention  them. 

Prwiiege.']  Notwithstanding  the  uniformity  of  process  Act, 
an  attorney  still  retains  the  privilege  of  being  sued  only  in  the 
court  of  which  he  is  an  attorney ;  Lewie  v.  Ker.  5  Dowl.  447. 
See  poet,  fit.  "  Attorney;"  provided  he  be  not  sued  in  outer 
droit,  or  jointly  with  others  not  privileged,  and  that  the  plain- 
tiff be  not  an  attorney  or  officer  of  the  court  in  which  the 
action  ia  brought.  See  Arch.  PI.  &  Ev.  279.  If  therefore  in 
such  a  case  he  be  impleaded  in  a  court  of  which  be  is  not  an 
attorney,  he  may  plead  his  privilege.  This  is  not  a  pica  in 
abatement,  but  to  the  jurisdiction  But  like  all  other  dilatory 
pleas,  it  must  be  verified  by  affidavit.  Davidson  v.  IVathns, 
3  Dowl.  129.  S.  C.  nam.  Davidton  v.  Chilman,  1  Bing.  N.  C. 
297.  Like  all  other  pleas  to  the  jurisdiction,  also,  it  must  be 
pleaded  in  person,  and  not  by  attorney.    Gilb.  C.  P.  187. 

Proceedings  after  Plea. 

After  plea  pleaded,  the  proceedings  are  the  same  as  in 
ordinary  cases.  In  actions  for  damages,  however,  the  plaintiff 
should  he  prepared  to  prove  hie  damages  at  the  trial ;  for  a 
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jurat  to  be  a  commissioner  of  the  court.  JL  t.  Hare.  13 
1*9 ;  mfw  Orwurt  v.  ZV-*. 3  Dwri.  17.  And 
an  affitiaTit  was  sworn  in  Irehuid,  before  a  commfoskmej,  who 
described  himself  in  the  jurat  as  a  cosanusskner  of  the  courts 
of  Exchequer  and  Common  Fleas  in  Fngiind.  the  Court  of 
exchequer  held  that  it  might  be  used  in  either  of  the  courts, 
arthouzh  not  intituled.  White  v.  finn^,  5  DetrL  289. 
Where  an  affidavit  was  intituled  "  In  the  Common  Place," 
instead  of  "  In  the  Common  Fleas,**  it  was  holden  sufficient. 
Rolfe  v.  Bart*,  4  Bmg.  101.  Where  a  prisoner,  in  the  cus- 
tody of  the  sheriff  of  a  county  under  process  from  an  inferior 
court,  was  removed  into  the  custody  of  the  marshal  by  a 
corpus  cum  anas,  affidavits  intituled  M  In  the  King** 
*  were  holden  by  that  court  to  be  properly  intituled, 
although  ft  was  objected  that,  as  the  habeas  was  directed  to 
the  sheriff,  and  not  to  the  judge  of  the  inferior  court,  the 
body  alone  was  removed,  and  not  the  cause.  P« 
1  Rar.%  W.  401.    52fer.  $  Jf.  291. 


Title  of  ike  Cause.'}  tfthesilklaxftbemadcmacanae  in  court, 
ft  must  be  intituled  correctly  in  thecanse;  otherwise  it  cannot 
be  used.  And  the  courts  require  great  particularity  m  the 
maimer  of  doing  it.  Therefore  where  the  affidavit  waa  intituled 
C.  D.  "at  the  suit  of"  A.  B„  instead  of  X  &  against  CD. 
Gurney,  B.  heUit to  be  bad.  Rkkaras  v.  hmme,  2  DowL  710. 
So,  if  the  title  state  the  surname  only,  and  not  the  chris- 
tian name,  of  the  plaintiff  or  defendant,  the  affidavit  wiB 
be  bad.  Clothier  t.  £0,  2  Dovi.  731.  Fsret  ▼.  XHemar. 
1  T.  tL  661.  Andermm  v.  Baker,  3  Dmri.  107.  So  in  an 
action  by  or  against  two  or  more  persons,  if  the  title  of  the 
affidaritstate  the  christian  and  surname  of  one,  with  the  words 
"and  another,"  or  "others,"  the  affidavit  win  be  bad.  Doe 
t.  Want,  8  Taunt.  647,  2  Moore,  722.  Baffstaw  ▼.  Callow, 
ICkit.  727.  But  where  iion-baDabte  process  is  sued  out  against 
several,  an  affidavit  made  by  any  one  of  them,  before  declara- 
tion, may  be  intituled  A.  B.  v.  C.  D.  who  is  sued  with  B.  P., 
Machmaie  v.  Martin,  6  Taunt.  286,  or  in  a  cause  of  A.  B.  v. 
C.  V.  only;  Dand  v.  Barnes,  6  Taunt.  5 ;  for  until  declara- 
tion, It  cannot  be  known  who  wiH  be  defendants  in  the  action, 
the  plaintiff  having  it  in  his  power  to  declare  against  some  of 
the  several  persons  mentioned  in  the  writ.  Where,  in  the 
title  of  an  affidavit,  m  an  action  on  a  bail  bond,  the  plaintiff 
was  named  Phillips,  "  assignee,"  ftc.  without  staring  of  whom, 
kc.  the  affidavit  was  holden  bad;  Phillips  v.  Hutchinson, 
Z  Vwl.  20.  Cade?  v.  Smith,  4  Dowl.  477.  Sfeawer  v.  Cottrett, 
It  Taunt.  377 ;  and  the  same,  where  the  defendant  was  desig- 
nated "  executor,*'  ftc.;  Clark  v.  Martin,  3  Dowi.  222;  and 
the  like,  where  t  party  sues  or  is  sued  In  outer  droit,  and  the 
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title  of  the  affidavit  makes  no  mention  6f  the  character  in 
which  the  party  sues  or  is  sued.  Wright  v.  Hunt,  1  Dowl. 
457.  Even  where  the  title  omitted  the  word  "  defendant/' 
the  affidavit  was  holden  bad.  Bonis  v.  Griffith,  4  Dowl.  289. 
1  Ear.  %W.  515.  But  where,  upon  a  motion  to  set  aside 
proceedings  on  a  bail  bond,  the  title  of  the  affidavit  desig- 
nated the  plaintiff  "  Gentleman  one/'  &c.  and  on  the  other 
side  there  was  an  affidavit  that  the  plaintiff  was  not  an 
attorney,  the  Court  held  that  the  words,  Gent,  one,  &c. 
might  be  rejected  as  surplusage,  and  allowed  the  affidavit  to 
be  used.     Reeves  v.  Crisp,  SM.dfS.  274. 

But  where  there  is  no  cause  in  court,  the  affidavit  should 
not,  of  course,  be  intituled  in  one,  or  if  so  intituled  it  can- 
not be  read ;  and  therefore,  where  the  cause  is  pending  in 
another  court,  as  in  an  application  for  a  certiorari ;  Ex.  p. 
Sokro,  1  B.8f  C.  267 ;  or  where  no  cause  is  as  yet  pending,  as 
in  applications   for  criminal  informations,  R.  v.   Robinson, 
6  T.  R.  642,  and  in  shewing  cause  against  them :  R.  v.  Harri- 
vm,  6  T-  R.  60 :  the  affidavits  should  not  be  intituled  in  a 
cause,  but  merely  in  the  court.    So,  in  moving  to  set  aside 
an  award,  where  no  action  is  pending,  the  affidavits  for  or 
against  the   motion  must  not  he  intituled  in  any  cause; 
Cambridge  v.  Houlton,  5  East,  21 ;  and  even  where  the  sub- 
mission has  been  made  a  rule  of  court,  the  affidavits  in  a 
motion  for  an  attachment  for  not  obeying  the  award,  need  not 
he  intituled  in  any  cause,  but  the  affidavits  in  answer  must. 
Reran  v.  Bevan,  3  T.  R.  601.    In  the  court  of  Exchequer,  it 
is  no  objection  to  a  motion  to  enter  up  judgment  on  a  war- 
rant of  attorney,  that  the  affidavits  are  not  intituled  in  the 
cause,  because  as  yet  there  is  no  cause  in  court ;  Davis  v. 
Stanburtf,  S  Dowl.  440 ;  and  the  same  m  the  court  of  Com- 
mon Fleas.   On  the  other  hand,  in  the  court  of  King's  Bench, 
it  is  no  objection  that  they  are  intituled,  because  the  warrant 
of  attorney  is  of  itself  an  admission  that  there  is  a  cause  in 
court.     Sowerby  v.  Wooarpff,  \  B.  $  A.  5G7.    Perhaps  in  both 
courts  the  affidavit  may  be  in  either  way. 

In  some  particular  cases,  there  are  certain  peculiarities, 
which  have  only  to  be  noticed,  to  be  attended  to.  In  an 
application  to  set  aside  proceedings  on  a  bail  bond,  the 
affidavit,  in  the  Queen's  Bench,  Kelly  y.Wrother,  2  Chit.  109. 
and  Exchequer,  Stride  v.  Hill,  4  Dowl.  709,  Lisle  v.  Chetwode, 
2  Tyr.  177,  may  be  intituled  either  in  the  original  cause,  or 
m  the  action  against  the  bail ;  but  in  the  Common  Pleas,  it 
seems  that  it  is  only  when  the  bail  bond  has  been  irregularly 
assigned,  that  the  affidavit  can  be  intituled  in  the  original 
cause ;  in  other  cases,  it  must  be  intituled  in  the  action  against 
the  bail.  Ham  v.  Philcox,  1  Bing.  142.  7  Moore,  521.  Black- 
ford  v.  Hawkins,  7  Moore,  600.    In  error,  the  affidavits  are 
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judgment  in  bis  favour  will  be  final.  If  be  fail  to  do  so,  a 
venire  de  novo  must  be  awarded ;  for  no  writ  of  inquiry  will 
lie.  2  Sound.  21 1,  n.  3.  On  the  other  hand,  judgment  for  the 
plaintiff  upon  a  demurrer  to  the  plea,  is  merely  respondeat 
ouster.  Id.  Where  a  defendant  pleaded  in  abatement,  and 
the  plaintiff  demurred,  upon  which  judgment  of  respondeat 
ouster  was  given ;  the  defendant  then  pleaded  in  bar,  and  issue 
in  fact  was  thereupon  joined :  it  was  holden  that  in  proceeding 
to  trial  upon  this  latter  issue,  it  was  not  necessary  to  enter 
the  plea  in  abatement,  demurrer  and  judgment,  on  the  nisi 
prius  record,  although  they  must  necessarily  appear  upon  the 
plea  roll.  Pepper  v.  WhaUey,  1  Har.  &  W.  480.  5  Nev.  &  M. 
437. 

After  issue  on  a  plea  in  abatement  is  found  for  the  plaintiff, 
the  court  will  not  grant  a  new  trial,  even  upon  payment  of 
costs.     Shaw  v.  Hislop,  4  D.  &  R.  241. 


AFFIDAVIT. 

Make  a  draft  of  the  affidavit;  and  having  corrected  and 
tettled  it,  engross  it  on  plain  paper,  and  have  it  sworn  either  in 
court,  or  before  a  judge  or  commissioner. 
The  following  is  a  general  form  : 

In  the  Queen's  Bench  [or  "  Common  Pleas,*'  or'*  Exchequer 
vf  Pleas." 

Between  John  Nohes,  Plaintiff, 

and 
Joseph  Styles,  executor  of  the  last 
will  and  testament  of  John  Styles, 
deceased,  Defendant. 

Joseph  Styles,  of  Russell  Square,  in  the  County  of  Middlesex, 
merchant,  the  above-named  Defendant,  Henry  Smith,  of  Fur- 
nival' s  Inn,  Holbom,  in  the  County  of  Middlesex,  gentleman, 
attorney  for  the  said  Defendant,  Qeorge  Dunn,  clerk  to  the  said 
Henry  Smith,  and  James  Praser,  clerk  to  Thomas  Andrews,  of 
Serjeants'  Inn,  Fleet  Street,  in  the  city  of  London,  attorney  at  law, 
severally  make  oath  and  say :  And  first,  "  this  deponent,  Joseph 
Styles,  for  himself,  saith  that,*'  [&c] ;  "  And  this  opponent 
further  saith  that*  [&c.]  "  And  this  other  deponent,  Henry 
Smith,  for  himself  saith  that,"  [&c.]  "  And  this  deponent, 
Qeorge  Dunn,  for  himself  saith  that,"  [&c.]  "And  this 
deponent,  James  Fraser^f or  himself  saith  that,"  [&c.]  "  And 
this  deponent,  Joseph  Styles,  for  himself,  further  saith  that," 
f&c.]     "And  these  several  deponents,  Joseph  Styles,  Henry 
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Smth,  George  Dunn,  and  James  Prater,  further  say  that, 

"  Sworn"  [if  in  court]  "  in  court  this  J.  S. 

day  of 1838.  H.  S. 


or,  "Sworn"  [if  before  a  Judge]  "at  G.  D. 

**y  chambers  in  Serjeant's  Inn,  Chan-  J.  F. 

eery  lane,  this day  of 

.  1838,  before  me 
.  or,  "  Sworn"    [if  before  a  commia- 

noner]  « at m  the  county 

f ,  thU day  of 

'838,  before  me,  L.M. 

a  commissioner  of  the 
**d  court  of  Queen's  Bench  "  [C.  P.  or 
E.  of  P.] 

»,  "affirmed"  [instead  of  "sworn/* 
«  above,  if  the  party  be  a  Quaker.] 

If  sworn  by  two  or  more  persons,  the  jurat  must  be  thus :] 
The  above-named  deponents,  Joseph  Styles,  Henry  Smith,  George 
°ww,  and  James  Fraser,  were  severally  sworn  [&c.  as  above.] 

If  sworn  before  a  commissioner,  by  a  markman,  or  person 
J*o,  from  his  signature,  appears  to  be  illiterate,  the  jurat  must 

**  ftmQ  "  Sworn  at m  the  county  of  this 

~      -  &*y  ef 1838,  before  me;  and  I  hereby  certify 

»«<  the  above  affidavit  was  read  in  my  presence  to  •  [the  depo- 
rt]/ and  that  he  seemed  perfectly  to  understand  the  same, 
?*»  that  he  [made  his  mark,  '  or  *  wrote  his  signature']  thereto 
m  **¥  pretence." 

L.M. 
A  Commissioner  of,"  &c. 

Title  of  the  Court.]  In  strictness,  in  all  cases,  the  affidavit 
should  be  intituled  in  the  court  in  which  it  is  to  be  used. 
Oibornev.  Tatum,  1  B.  8f  P.  271.  But  if  there  be  any  other 
thing  on  the  face  of  the  affidavit,  which  sufficiently  indi- 
cates the  court  in  which  the  affidavit  is  to  be  used,  it  is 
usually  deemed  sufficient.  If  sworn  before  a  judge  of  the 
court,  it  may  be  read,  although  not  intituled.  R.  v.  Hare, 
13  East,  189.  And  by  12.  G.  H.  2  W.  4.  *.  4,  "  an  affidavit 
■worn  before  a  judge  of  any  of  the  courts  of  King's  Bench, 
Common  Fleas  or  Exchequer,  shall  be  received  in  the  court  to 
which  such  judge  belongs,  though  not  intituled  of  that  court ; 
bat  not  in  any  other  court,  unless  intituled  of  the  court  in 
which  it  is  to  be  used."  So  where  an  affidavit  was  sworn 
before  the  filacer,  and  used  in  the  court  of  which  the  filacer 
was  an  officer,  it  was  holden  sufficient,  although  not  intituled 
of  the  court;  -Bland  v.  Drake,  1  Chit.  165;  and  the  same,  if 
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■worn  before  a  commissioner,  and  he  state  himself  in  the 

jurat  to  be  a  commissioner  of  the  court.  R.  v.  Hare,  13  Bast, 
189 ;  and  see  Urquhart  v.  Dick,  3  Dote/.  17.  And  even  where 
an  affidavit  was  sworn  in  Ireland,  before  a  commissioner,  who 
described  himself  in  the  jurat  as  a  commissioner  of  the  courts* 
of  Exchequer  and  Common  Pleas  in  England,  the  Court  of 
Exchequer  held  that  it  might  be  used  in  either  of  the  courts, 
although  not  intituled.  White  v.  Irving,  5  Dowl.  289. 
'Where  an  affidavit  was  intituled  "  In  the  Common  place," 
instead  of  "  In  the  Common  Pleas,"  it  was  holden  sufficient. 
Rolfe  v.  Burke,  4  Bing.  101.  Where  a  prisoner,  in  the  cus- 
tody of  the  sheriff  of  a  county  under  process  from  an  inferior 
court,  was  removed  into  the  custody  of  the  marshal  by  a 
habeas  corpus  cum  causa,  affidavits  intituled  "  In  the  King's 
Bench,"  were  holden  by  that  court  to  be  properly  intituled, 
although  it  was  objected  that,  as  the  habeas  was  directed  to 
the  sheriff,  and  not  to  the  judge  of  the  inferior  court,  the 
body  alone  was  removed,  and  not  the  cause.  Perrin  v.  West, 
1  Bat.  £  W.  401.    5  Nev.$M.  291. 

Title  of  the  Cause.]  If  the  affidavit  be  made  in  a  cause  in  court, 
it  must  be  intituled  correctly  in  the  cause ;  otherwise  it  cannot 
be  used.  And  the  courts  require  great  particularity  in  the 
manner  of  doing  it.  Therefore  where  the  affidavit  was  intituled 
C.  D.  "at  the  suit  of"  A-  £.,  instead  of  A.  B.  against  C.  D. 
Gurney,  B.  held  it  to  be  bad.  Richards  v.  Isaac,  2  Dowl.  710. 
So,  if  the  title  state  the  surname  only,  and  not  the  chris- 
tian name,  of  the  plaintiff  or  defendant,  the  affidavit  will 
be  bad.  Clothier  v.  Ess,  2  Dowl.  731.  Fores  v.  Diemar, 
7  T.  R.  661.  Anderson  v.  Baker,  3  Dowl.  107.  So  in  an 
action  by  or  against  two  or  more  persons,  if  the  title  of  the 
affidavit  state  the  christian  and  surname  of  one,  with  the  words 
"  and  another,"  or  "  others,"  the  affidavit  will  be  bad.  Doe 
v.  Want,  8  Taunt.  647,  2  Moore,  722.  Bullman  v.  Callow, 
1  Chit.  727.  But  where  non -bailable  process  is  sued  out  against 
Several,  an  affidavit  made  by  any  one  of  them,  before  declara- 
tion, may  be  intituled  A.  B.  v.  CD.  who  is  sued  with  B.  P., 
Mackenzie  v.  Martin,  6  Taunt.  286,  or  in  a  cause  of  A.B.  v. 
t.  D.  only ;  Dand  v.  Barnes,  6  Taunt.  5 ;  for  until  declara- 
tion, it  cannot  be  known  who  will  be  defendants  in  the  action, 
the  plaintiff  having  it  in  his  power  to  declare  against  some  of 
the  several  persons  mentioned  in  the  writ.  Where,  in  the 
title  of  an  affidavit,  in  an  action  on  a  bail  bond,  the  plaintiff 
was  named  Phillips,  "assignee,"  ftc.  without  staring  of  whom, 
&c.  the  affidavit  was  holden  bad;  PhUUps  v.  Hutchinson, 
?  Dowl.  20,  Casley  v.  Smith,  4  Dowl.  477.  Steynerv.  CottrtU, 
3  Taunt.  377 ;  and  the  same,  where  the  defendant  was  desig- 
nated "  executor,"  Ac. ;  Clark  v.  Martin,  3  Dowl.  222 ;  and 
the  like,  where  a  party  sues  or  is  sued  in  outer  droit,  and  the 
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title  of  the  affidavit  makes  no  mention  of  the  character  in 
which  the  party  sues  or  is  sued.  Wright  v.  Hunt,  1  Dowl. 
457.  Even  where  the  title  omitted  the  word  "  defendant/' 
the  affidavit  was  holden  bad.  Harris  v.  Griffith,  4  Dowl.  289. 

1  Hep-.  $  IV.  515.  But  where,  upon  a  motion  to  set  aside 
proceedings  on  a  bail  bond,  the  title  of  the  affidavit  desig- 
nated the  plaintiff  "  Gentleman  one,"  &c.  and  on  the  other 
side  there  was  an  affidavit  that  the  plaintiff  was  not  an 
attorney,  the  Court  held  that  the  words,  Gent,  one,  &c. 
might  be  rejected  as  surplusage,  and  allowed  the  affidavit  to 
be  used.     Reeves  v.  Crisp,  6  M.  $  S.  274. 

But  where  there  is  no  cause  in  court,  the  affidavit  should 
not,  of  course,  be  intituled  in  one,  or  if  so  intituled  it  can* 
not  be  read ;  and  therefore,  where  the  cause  is  pending  in 
another  court,  as  in  an  application  for  a  certiorari ;  Ex.  p. 
Sokro,  1  B.&C.  267 ;  or  where  no  cause  is  as  yet  pending,  as 
in  applications  for  criminal  informations,  R.  v.  Robinson, 
6  T.  R.  642,  and  in  shewing  cause  against  them :  R.  v.  Harri- 
son, 6  T.  R.  60 :  the  affidavits  should  not  be  intituled  in  a 
cause,  but  merely  in  the  court.  So,  in  moving  to  set  aside 
an  award,  where  no  action  is  pending,  the  affidavits  for  or 
against  the  motion  must  not  be  intituled  in  any  cause; 
Bambridge  v.  Houtton,  5  East,  21 ;  and  even  where  the  sub- 
mission has  been  made  a  rule  of  court,  the  affidavits  in  a 
motion  for  an  attachment  for  not  obeying  the  award,  need  not 
be  intituled  m  any  cause,  but  the  affidavits  in  answer  must. 
Sevan  v.  Bevan,  3  T.  R.  601 .  In  the  court  of  Exchequer,  it 
is  no  objection  to  a  motion  to  enter  up  judgment  on  a  war- 
rant  of  attorney,  that  the  affidavits  are  not  intituled  in  the 
cause,  because  as  yet  there  is  no  cause  in  court ;  Davis  v. 
Stanbury,  3  Dowl.  440 ;  and  the  same  in  the  court  of  Com- 
mon Pleas.  On  the  other  hand,  in  the  court  of  King's  Bench, 
it  is  no  objection  that  they  are  intituled,  because  the  warrant 
of  attorney  is  of  itself  an  admission  that  there  is  a  cause  in 
court.  Sowerby  v.  Woodroff,  1  B.  %  A.  5G7.  Perhaps  in  both 
courts  the  affidavit  may  be  in  either  way. 

In  some  particular  cases,  there  are  certain  peculiarities, 
which  have  only  to  be  noticed,  to  be  attended  to.  In  an 
application  to  set  aside  proceedings  on  a  bail  bond,  the 
affidavit,  in  the  Queen's  Bench,  Kelly  v.Wrother,  2  Chit.  109, 
and  Exchequer,  Stride  v.  Hill,  4  Dowl.  709,  Lisle  v.  Chetwode, 

2  Tyr.  177,  may  be  intituled  either  in  the  original  cause,  or 
in  the  action  against  the  bail ;  but  in  the  Common  Pleas,  it 
seems  that  it  is  only  when  the  bail  bond  has  been  irregularly 
assigned,  that  the  affidavit  can  be  intituled  in  the  original 
cause ;  m  other  cases,  it  must  be  intituled  in  the  action  against 
the  bail.  Ham  v.  Philcox,  1  Bing.  142.  7  Moore,  521.  Black- 
ford  v.  Hawkins,  7  Moore,  600.    In  error,  the  affidavits  are 
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intituled  in  the  original  cause,  until  the  transcript  is  sent 
over ;  but  after  that,  it  must  be  intituled  in  the  writ  of  error. 
Gandell  v.  Rogier,  4  JB.  %  C.  862.  And  the  like,  after  the 
removal  of  a  cause  by  a  writ  of  false  judgment.  Watton  v. 
Walker,  8  Bing.  315.  Where  a  sheriff  obtained  a  rule  for  an 
interpleader,  and  an  issue  was  directed  between  the  claimant 
and  the  execution  creditor,  but  the  claimant  relinquished  his 
claim  two  days  before  the  issue  was  to  have  been  tried :  in  an 
application  against  the  claimant  for  costs/  it  was  holden  that 
the  affidavits  ought  to  be  intituled  in  the  original  action,, 
and  not  in  the  issue.  Elliot  v.  Sparrow,  1  Har.  $  W.  370. 
in  moving  for  an  attachment  against  the  sheriff,  the  affidavit 
must  be  intituled  in  the  cause ;  Btherington  v.  Kemp,  1  Chit. 
727  n.  5  in  other  cases,  the  affidavit  is  so  intituled  or  not, 
according  as  the  matter  of  complaint  arises  out  of  a  cause  in 
court  or  otherwise.  Bevan  v.  Bevan,  3  T.  R.  601.  So,  in 
shewing  cause  against  a  rule  for  an  attachment,  Whitehead  v. 
Firth,  12  Ea$t,  165,  and  generally,  in  attachments  in  civil 
suits,  all  affidavits  used  before  the  attachment  actually  issues. 
Wood  v.  Webb,  3  T.  R.  253,  must  be  intituled  in  the  suit. 
But  when  the  attachment  once  issues,  all  affidavits  afterwards 
used  in  the  matter,  as  in  motions  to  set  aside  the  attachment 
or  the  like,  must  be  intituled  at  the  suit  of  the  Queen  against 
the  party  attached,  R.  v.  Sheriff  of  Middlesex,  7  T.  R.  439, 
527.  Wood  v.  Webb,  3  T.  R.  253,  which  title  will  be  sufficient, 
even  in  the  case  of  an  attachment  against  the  sheriff,  without 
adding  the  name  of  the  cause,  although  it  is  certainly  con* 
venient  to  do  so.  R.  v.  Sher\f  of  Middlesex,  5  B.  £  C.  389. 
In  ejectment,  where  the  declaration  contains  both  joint  and 
several  demises,  the  affidavits  may  be  intituled,  Doe  on  the 
several  demises  of  the  lessors  of  the  plaintiff  (naming  them) 
against  the  defendant,  without  distinguishing  the  joint  from 
the  several  demises.  Doe  v.  Roe,  5  Dowl.  447.  In  an  ap- 
plication to  discharge  a  defendant,  or  cancel  the  bail  bond, 
on  the  ground  of  misnomer,  the  affidavits  must  be  intituled 
with  the  defendant's  real  name,  "  sued  by  the  name  "  in  the 
.  writ.  Finch  v.  Cocker,  2  Dowl  383.  And  in  an  application 
to  set  aside  a  Ca.  Sa.  on  the  ground  of  a  variance  between  it 
and  the  previous  proceedings,  in  the  name  of  the  defendant, 
where  the  affidavit  was  intituled  according  to  the  names  in 
the  Co*  Sq~;  the  court  held  that  it  was  wrongly  inti- 
,  tuled,  and  discharged  the  rule.  Thorpe  v.  Hook,  1  Dowl. 
494.  But  in  other  cases  the  affidavit  must  be  intituled 
strictly  in  the  cause,  otherwise  it  cannot  be  read.  Shrimpton 
y.  Carter,  3  Dowl.  648.  'Where  affidavits,  intituled  in  a 
cause,  were  in  fact  made  before  the  cause  was  actually  in 
court,  but  not  used  until  afterwards,  they  were  holden  suffK 
cient.  Ready,  M awe,  4  Dowl.  681.  If  an  application  be 
made  in  two  causes,  the  affidavits  may  he  intituled  in  both. 
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Pitt  v.  Evans,  2  Dowl.  226.  An  affidavit  of  verification, 
annexed  to  a  plea,  and  referring  to  it,  need  not  be  intituled 
in  the  cause,  if  the  plea  be  so.  Prince  v.  Nicholson.  5  Taunt, 
333. 

Deponent's  Addition.]  By  R.  G.  H.  2  W.  4.  *.  5,  "  the 
addition  of  every  person  making  an  affidavit,  shall  be  inserted 
therein.**  Even  where  bail  make  an  affidavit  of  their  suffi- 
ciency, the  affidavit  must  state  their  addition,  although  fully 
stated  in  the  notice  of  justification  ;  the  rule  now  mentioned 
being  deemed  general.  Brown's  bail,  5  Dowl.  220.  Morgan 
r.  Stone,  1  Gale,  15 ;  and  see  Thurlt  v.  Faber,  1  Chit.  466, 
721.  This  addition  is  of  two  kinds;  the  residence  of  the 
deponent,  and  his  rank  or  degree  in  life,  his  profession  or 
trade.  And  these  must  be  stated  with  sufficient  certainty. 
"  Manufacturer,"  Smith  v.  Younger,  3B.$  P.  550,  and  "  Mer- 
chant," Vaissier  v.  Alderson,  3  M.  if  S.  166,  have  been  holden 
sufficient.  But  where  the  deponent  was  described  as  "  assessor," 
it  was  holden  insufficient.  Nathan  v.  Cohen,  1  Har.  8f  W. 
107.  3  Dotal.  370.  Where  the  joint  affidavit  of  an  attorney 
and  his  clerk,  having  given  the  correct  addition  of  the  at- 
torney, added  "  and  C  D.  his  clerk,"  it  was  objected  that  no 
addition  was  given  to  the  clerk;  but  Coleridge,  J.  held  it  to 
be  sufficient.  Bottomley  v.  Bellchamber,  1  Har.  Sf  W.  362. 
4  Dowl.  26.  So  when  an  attorney's  clerk,  in  an  affidavit, 
described  himself  as  clerk  to  A.  B.  of,  &c.  (describing  his 
masters  place  of  business),  the  defendant's  attorney,  without 
any  further  addition  of  himself :  this  was  holden  sufficient. 
Strike  ▼.  Blanchard,  5  Dowl.  216.  But  where  he  described 
himself  as  clerk  to  the  defendant's  attorney,  without  stating 
the  residence  or  place  of  business  of  his  master,  the  affidavit 
was  holden  bad.  Daniels  v.  May,  5  Dowl.  83.  So  a  depo- 
nent describing  himself  as  "  late  clerk  to,"  &c.  was  holden 
sufficient.  Simpson  v.  Drummond,  2  Dowl.  473.  So,  if  the 
deponent  be  a  prisoner  in  the  Fleet,  &c.  merely  describing 
himself  as  such,  will  be  a  sufficient  addition,  although  at  the 
time  he  made  the  affidavit  he  was  out  on  a  day  rule.  Sharp  v. 
Johnston,  2  Bing.  N.  C.  246,  4  Dowl,  324.  And  the  same,  as 
to  a  prisoner  in  the  custody  of  the  sheriff.  Jervis  v.  Jones, 
1  har.  $  W.  654.     4  Dowl.  610. 

So,  if  the  defendant  in  a  cause  make  an  affidavit,  it  seems 
it  is  sufficient  to  describe  himself  as  "the  above  named 
defendant ;"  Jackson  v.  Chard,  2  Dowl.  468.  Pool  v.  Pembrey, 
1  Dowl.  693.  Brooks  v.  Farlar,  5  Dowl.  361 ;  although  this 
was  formerly  doubted,  Jervis  v.  Jones,  1  Har.  Sf  W.  654. 
4  Dowl.  610,  and  in  one  case  in  the  Exchequer  ruled  other- 
wise. Lawson  v.  Case,  2  Dowl.  40.  Whether  this  rule  applies 
equally  to  plaintiffs,  has  not  been  decided.  When  a  deponent 
described  himself  as  "of  Kennington,  in  the  County  of 
Surrey,  the  above  named  plaintiff,"  it  was  objected  that  as 
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Ken&ington  wis  a  district  containing  upwards  of  4,000  inha- 
bitants, the  description  was  uncertain  and  bad :  but  Patteson,  J. 
held  it  sufficient.  Wilton  v.  Chamber*,  I  Har.  8r  W.  116.  The 
addition  given  must  be  true :  this  was  expressly  required  by 
the  former  rule  of  court  upon  the  subject  (R.  M.   16  C. 

2  B.  A.) ;  and  although  the  word  "  true"  is  omitted  in  the 
above  rule,  there  is  little  doubt  that  the  courts  would  hold  it 
to  be  implied.  'Where,  prior  to  the  present  rule,  a  party,  in  an 
affidavit  to  hold  to  bail,  described  himself  as  "  of  Dorset  Place, 
Clapham  Road,  Middlesex,"  the  court  on  application  dis- 
charged the  defendant  out  of  custody,  on  an  affidavit  that  the 
deponent's  place  of  residence  was  in  Surrey,  not  in  Middlesex. 
Collins  v.  Ooodyer,  2  B.  %  C.  563.  In  an  affidavit  of  merits, 
it  must  appear  that  the  deponent  is  either  the  defendant  him- 
self, or  the  defendant's  attorney,  or  the  attorney's  managing 
clerk,  having  the  management  of  the  cause;  Neesom  v.  Whytock, 

3  Taunt.  403.  Morris  v.  Hunt,  1  Chit.  91.  Anon,  1  Smith,  61; 
the  affidavit  of  any  other  person  will  not  be  sufficient.  R.  v. 
Sheriff  of  Middlesex,  1  <?**'•  732. 

Where  there  are  several  deponents  in  an  affidavit,  and  a 
proper  addition  is  given  to  some,  but  not  to  others,  it  may 
become  a  question  whether  the  whole  affidavit  is  not  thereby 
vitiated.  In  one  case  of  this  kind,  Patteson,  J.  held,  that 
a  misdescription  of  one  deponent  only,  rendered  the  affidavit 
bad  as  to  him,  but  that  the  statements  of  the  others  were  still 
admissible.  Nathan  v.  Cohen,  3  Dowl.  370.  But  in  another 
case,  before  the  full  court  of  King's  Bench,  the  contrary  was 
holden,  Lord  Denman,  C.  J.  saying,  that  the  court  could  not 
go  through  the  affidavit,  to  see  how  much  one  swore,  and 
how  much  another.  fl.  v.  J  J.  of  Carnarvonshire,  6  Nev.  8c 
M.  364. 

Body  of  the  affidavit.]  In  drawing  an  affidavit,  besides  having 
h  properly  intituled,  and  stating  the  names  and  additions  of 
the  bail  correctly,  care  must  be  taken  to  state  the  facts  in  a 
manner  so  plain,  unequivocal  and  explicit,  that  the  court  or 
opposite  party  shall  not  be  able  to  give  any  other  meaning  to 
the  statement,  than  such  as  the  deponent  intended  to  convey, 
without  giving  the  words  a  very  forced  construction.  Parti- 
cular care  should  also  be  taken,  to  give  dates  to  all  the  mate- 
rial facts,  where  necessary,  and  to  give  them  with  sufficient 
certainty.  So,  the  facts  themselves  must  be  stated  with  suffi- 
cient particularity :  it  will  not  be  deemed  sufficient  to  make 
general  statements,  where  the  particulars  evidently  lie  within 
the  deponent's  knowledge.  And  therefore,  in  an  application 
that  the  master  shall  review  his  taxation,  it  is  not  sufficient  to 
state  that  the  master's  taxation  is  erroneous,  or  the  like,  but 
the  osjectionable  items,  and  the  grounds  of  objection,  must 
be  distinctly  shewn.  Daniel  v.  Bishop,  Af'CJef.  61  \  and  see 
WiHtim*  v.  Hmt,  1  Chit.  921.    There  to  no  objection,  hew*. 
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ever,  to  stating  a  natter  hypothetically,  which  Is  not  within 
the  knowledge  of  the  deponent,  but  upon  which  a  material 
feet  within  his  knowledge  it  founded.  And  therefore  an 
affidavit  by  the  warden  of  the  Fleet,  that  an  escape  ("  if  any 
such  escape  there  was")  was  without  his  knowledge,  was 
holden  good.  Wettv.  Byles,  2  W.  Bl.  1059.  The  omission 
of  a  word,  may  often  render  an  affidavit  uncertain  and  bad ; 
as  for  instance,  where  an  affidavit  of  service  of  declaration  m 
ejectment,  stated  that  the  deponent  delivered  to  the  tenant 
M a  true"  (omitting  the  word  copy)  "of  the  declaration/'  it 
was  holden  bad.  Anon  1  Chit.  562  n.  So,  stating  that  the 
deponent  "maketh"  (omitting  the  word  oath)  "and  saith," 
he.  the  omission  was  holden  to  vitiate  the  affidavit.  Oliver  v. 
Price,  3  Dowl.  261 .  Also,  care  must  be  taken  not  to  state 
any  unnecessary  matter,  and  to  state  that  which  is  necessary 
as  concisely  as  is  consistent  with  perspicuity  and  certainty. 
If  there  be  any  unnecessary  prolixity  in  the  affidavit,  which 
will  have  the  effect  of  charging  the  other  party  unnecessarily 
with  costs,  the  court  will  probably  refer  it  to  the  master  to 
ascertain  what  part  of  the  affidavit  was  unnecessary,  and  make 
the  party  using  such  affidavits  pay  the  costs.  Lewis  v. 
KMrycft,  3  Dowl.  692,  Eaep.  HenUan,  7  Price,  594. 

An  affidavit  of  merits,  must  state  that  the  defendant  has 
"a  good  defence  to  the  action  upon  the  merits;"  there  is  no 
other  form  of  words  which  will  be  deemed  equivalent.  See 
Prmgie  v.  Martack,  \D.8fR.  155. 

It  is  essentia]  also  to  an  affidavit,  that  it  should  allege  that 
the  deponent  "  maketh  oath  and  saith"  in  the  present  tense ; 
the  omission  of  the  word  "oath,"  Oliver  v.  Price,  3  Dowl.  261, 
and  using  "  said"  for  "  saith,"  Howorth  v.  Hubbertty,  3  Dowl. 
455,  1  Gale,  47,  have  been  holden  to  be  fatal  defects.  And 
where  any  thing  is  stated,  which  the  deponent  has  merely 
heard  from  another  party,  he  must  always  add  to  it,  '*  and 
whieh  information  this  deponent  verily  believes  to  be  true/'  or 
words  to  that  effect. 


?.]  The  affidavit  must  be  signed  by  the  deponent, 
either  by  signing  his  name,  if  he  can  write,  or  by  making  his 
mark,  if  he  cannot.  And  in  signing  his  name,  there  is  W> 
objection  to  his  signing  merely  the  Initial  or  initials  of  his 
Christian  name.  Where  an  affidavit  was  objected  to,  because 
it  was  signed  In  some  unknown  character,  Patteson,  J.  held  it 
to  be  no  objection ;  the  deponent  was  sworn,  no  doubt,  in  the 
usual  way,  "you  swear  that  this  is  your  name  and  hand- 
writing."   Nathan  v.  Cohen,  1  Bar.  $  W.  107,  8  Dtrnd.  370. 

Jurat.]  The  affidavit,  if  sworn  in  this  country,  may  be  sworn 
either  in  court,  or  before  a  judge  at  chambers  or  elsewhere,  or 
befoseopeofthecoiMtttesioners  appotntedby  the  court  for  taking 
--—*-.  or,  in  the  case  of  ftn  affidavit  to  hold  to  bftil.betorft 
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the  officer  who  signs  or  issues  the  process.  In  Scotland  and 
Ireland,  commissioners  have  also  been  appointed,  by  the 
courts  in  this  country,  in  pursuance  of  stat.  3  #  4  W.4,c.  42, 
s.  42,  for  the  purpose  of  taking  affidavits  to  be  used  in  these 
courts.  Previously  to  this  statute,  an  affidavit  made  in 
Ireland  or  Scotland,  before  a  judge,  Exp.  Worsley,  2  H.  Bl.  275, 
or  justice  of  the  peace,  Turnbull  v.  Morton,  1  Chit.  463,  721, 
Watson  v.  Williamson,  1  Dowl.  607,  might  be  used  in  the 
courts  in  this  country,  if  the  signature  of  such  judge  dr  justice 
were  properly  authenticated  by  an  affidavit  made  here. 
But  whether  an  affidavit,  so  sworn,  or  sworn  in  any  other 
manner  than  before  a  commissioner,  would  now  be  admitted, 
has  not  been  determined.  Where  an  affidavit  to  bold  to  bail, 
sworn  in  Ireland,  and  purporting  to  be  sworn  before  a  com- 
missioner of  the  court  of  Common  Pleas  of  that  country,  was 
made  use  of  in  the  court  of  Common  Pleas  here,  the  court 
declined  to  decide  the  point,  whether  an  affidavit,  sworn  before 
any  other  than  a  commissioner  of  that  court  in  Ireland,  could 
be  used  here,  but  discharged  the  defendant  out  of  custody,  on 
account  of  there  being  no  affidavit  authenticating  the  signa- 
ture of  the  commissioner.  Sharp  v.  Johnston,  2  Bing.  N.  C.  246, 
4  Dowl.  324,  I  Hodg.  298.  Affidavits  also  made  in  foreign 
countries,  before  mayors  or  other  magistrates  there,  Dalmer  v. 
Barnard,  7  T.R.  25),  attested  and  certified  by  a  notary  public, 
Ex  ft.  Wortiey,  2  H.  Bl.  275,  may  be  used  in  the  courts  of  this 
country.  But  it  is  very  doubtful  whether  an  affidavit,  sworn 
before  a  British  Consul  abroad,  can  be  used  in  the  courts  in 
this  country ;  Pickardo  v.  Machado,  4B.  %C.  886 ;  not  at  least 
unless  it  be  shewn  that  there  was  no  mayor  or  other  magis- 
trate in  the  place.    Riddeli  v.  Nash,  8  Moore,  632. 

Affidavits  sworn  before  the  courts,  when  sitting  in  bank, 
can  only  be  used  in  the  court  in  which  they  are  sworn.  But 
affidavits  made  before  a  single  judge,  at  chambers  or  elsewhere* 
may  be  used  in  any  of  the  courts :  in  the  court  of  which  he  is 
a  judge,  whether  intituled  of  that  court  or  not;  or  in  another 
court,  if  intituled  of  that  court.  R.  O.  H.  2  W.  4,  s.  4, 
ante,  p.  7.  See  Phillip*  v.  Drake,  2  Dowl,  45.  A.  v.  Hare, 
13  Bait,  189.  If  in  such  a  case  there  be  any  defect  in  the 
jurat,  the  court  or  judge  will  order  it  to  be  rectified.  See 
Ex  p.  Smith,  2  Dowl.  607. 

If  the  affidavit  be  sworn  before  a  commissioner,  he  must 
either  state  in  the  jurat,  or  it  must  appear  from  some  other 
part  of  tbe  affidavit,  that  he  is  a  commissioner  of  tbe  court, 
or  the  affidavit  must  be  intituled  of  the  court;  otherwise  it 
cannot  be  used.  R.  v.  Hare,  13  East,  169.  Howard  v.  Brown, 
4  Bing.  393.  It  must  also  state  where  it  was  sworn,  22.  v.  //. 
of  W.  R.  Yorkshire,  3  M.  Sf  S.  493,  the  county  as  well  as  the 
particular  place,  R.  v.  Cockshaw,  2  Nev.  4*  M.  378.  Boyd  v. 
Straker,  7  Price,  662,  in  order  that  it  may  appear  on  the  face 
of  tbe  affidavit  in  what  county  an  indictment  for  perjury  may 


Affidavit.  15 

be  preferred,  if  necessary.  Abo,  if  the  deponent  be  a.  marks- 
uo,  or  otherwise  from  his  signature  appear  to  be  illiterate, 
the  commissioner  in  the  jurat  shall  certify  that  the  affidavit 
was  read,  in  his  presence,  to  the  party  making  the  tame,  and 
that  such  peaty  seemed  perfectly  to  understand  it ;  and  also 
tint  the  party  'wrote  his  signature  in  the  presence  of  the 
commissioner.  R.  E.  31  G.  3,  K.  B:  R.  H.  40  G.  3,  Rxrh. 
R.  T.  I  G.  4,  Kxch.  See  Haynes  v.  Powell,  3  Dowl.  599. 
Where,  in  an  affidavit  in  the  Exchequer,  sworn  before  a  com- 
missioner, it  was  certified  that  J.  P.  was  sworn  that  he  had 
read  over  and  explained  the  affidavit  to  the  deponent:  the  court 
held  it  to  be  insufficient,  as  it  ought  to  have  been  read  over  to 
mm  by  the  commissioner  himself.    R.  v.  Shff.  of  Middlesex, 

4  DowL  765.  And  lastly,  in  all  cases,  excepting  affidavits  to 
hold  to  bail,  the  commissioner  must  not  be  the  attorney  of 
the  party  on  whose  behalf  the  affidavit  is  to  be  used ;  other- 
wise it  cannot  be  read.  R.  E.  15  G.  2,  K.  B.  R.  v.  Wallace, 
3  B.  R.  403.  Jenkins  v.  Mason,  3  Moore,  325.  Hopkinson  v. 
Buckley,  8  Taunt.  74.  Batt  v.  Vaitey,  1  Pric*,  116.  See 
Borsfatt  t.  Matthewman,  3  M .  ^5.  154.  But  the  objection 
must,  it  seems,  be  substantiated  by  affidavit;  Hodgson  v. 
Walker,  Whitw.  62 ;  and  it  must  shew,  not  only  that  he  is  the 
attorney  of  the  party,  but  that  he  was  so  at  the  time  the  other 
affidavit  was  sworn.  Beaumont  v.  Dean,  4  Dowl.  354.  To 
come  within  this  rule,  however,  the  commissioner  must  be, 
not  merely  the  law  adviser  of  the  party  generally,  but  his 
attorney  in  that  particular  business.  William*  v.  Hockin, 
9  Taunt.  435.  Formerly  this  rule  was  considered  as  applying 
only  to  the  attorney  on  the  record ;  and  therefore  where  the 
London  agent  was  the  attorney  on  the  record,  it  was  bolden 
that  it  was  no  objection  to  an  affidavit  of  the  client,  that  it 
was  sworn  before  the  country  attorney.     Read  v.  Cooper, 

5  Taunt.  89.  But  now,  by  R.  O.  H.  2  W.  4,  s.  6,  "  where  an 
agent  in  town  or  an  attorney  in  the  country  is  the  attorney 
on  the  record,  an  affidavit  sworn  before  the  attorney  in  the 
country,  shall  not  be  received ;  and  an  affidavit  sworn  before 
an  attorney's  clerk,  shall  not  be  received,  in  cases  where  it 
would  not  be  receivable  if  sworn  before  the  attorney  himself: 
But  this  rule  »hail  not  extend  to  affidavits  to  hold  to  bail." 
Where  a  rule  nisi  to  set  aside  a  judgment  in  ejectment,  and 
that  the  landlord  should  be  admitted  to  defend  the  action,  was 
obtained  upon  an  affidavit  sworn  before  a  clerk  of  the  land- 
lord's attorney  :  Coleridge,  J.  held  it  not  to  be  a  case  within 
the  above  rule;  for  at  the  time  of  swearing  the  affidavit,  the 
landlord  was  no  party  to  the  record.  Doe  v.  Roe,  5  Dowl.  409. 
By  the  same  rule  also,  s.  3,  "no  affidavit  of  the  service  of 
process  shall  be  deemed  sufficient,  if  made  before  the  plaintiff's 
own  attorney  or  clerk." 

And  in  all  cases,  the  jurat  must  state  the  day  on  which  the 
affidavit  is  sworn.    Doe  v.  Roe,  1  Ckit.  228.    Abo,  if  there  be 
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any  interlineation  or  erasure  in  the  jurat,  the  affidavit  shall 
not  be  read  or  made  use  of.  R.  M.  37  0.  3,  K.  B.  See  Jacob 
v.  Hungate,  3  Dowl.  456,  Bxch.  And  where  an  attorney's 
clerk,  without  any  fraudulent  motive,  altered  the  date  in  the 
jurat  of  an  affidavit,  on  which  a  judge's  order  had  been  ob- 
tained, the  court  upon  application  set  aside  the  judge's  order. 
Fmnerty  v.  Smith,  1  Bmg.  N.  C.  649.  1  Hodg.  158.  And  an 
alteration  or  interpolation  in  any  other  part  of  the  affidavit, 
made  after  it  is  sworn,  would  have  the  same  effect.  Wright 
v.  Skinner,  5  Dotal.  92.  Where  in  the  jurat  of  an  affidavit, 
originally  intended  to  be  sworn  before  a  judge,  but  afterwards 
sworn  in  court,  the  words  "  before  me"  had  been  struck  out, 
&c.  "  by  the  court "  inserted,  Patteson,  J.  held  that  this  was 
not  an  erasure  within  the  meaning  of  the  above  rules,  and  was 
no  objection  to  the  affidavit.  Austin  v.  Orange,  1  Har.  &  W. 
670.  4  Dowl.  576.  Also,  .where  the  deponent  is  a  foreigner, 
not  sufficiently  acquainted  with  the  English  language,  the 
affidavit '  must  be  interpreted  to  him  by  a  sworn  interpreter, 
and  that  fact  must  be  stated  in  the  jurat.  See  Bosc  v.  Sollier, 
4B.  &C.358. 

When  to  be  sworn.']  In  the  court  of  Queen's  Bench,  no 
affidavit  can  be  used  in  support  of  a  rule  for  a  new  trial,  unless 
made  before  the  expiration  of  the  first  four  days  of  term, 
where  the  cause  has  been  tried  in  vacation,  or  of  the  first  four 
days  after  the  return  of  the  distrangas,  if  the  cause  were  tried 
in  term,  without  the  special  permission  of  the  court  for  that 
purpose.  R.  T.  5  O.  4.  In  ail  other  cases,  the  affidavit  may 
be  made  at  any  time  before  it  is  actually  used.  See  Perring 
v.  Kepner,  4  Nev.  &  At.  477.  Where  it  was  objected  to  an 
affidavit,  intended  to  be  used  in  shewing  cause  against  a  rule, 
that  it  was  sworn  after  the  day  on  which  the  rule  was  due,  it 
was  holden  to  be  no  valid  objection.  Oraham  v.  Beaumont, 
5  Dowl.  49.  And  on  the  other  hand,  where  a  motion  was 
made  on  affidavit,  for  leave  to  sue  out  an  execution  notwith- 
standing a  writ  of  error,  it  was  holden  to  be  no  objection  to 
the  affidavit  that  it  was  sworn  before  the  judgment  was  signed. 
Batkett  v.  Barnard,  4  M.  &  S.  331.  As  to  the  time  of  swear- 
ing to  affidavits  of  verification  of  pleas  in  abatement,  tee 
ante,  p.  3. 

Defect*  waived  or  remedied.']  Where  there  is  a  defect  in  the 
affidavit  on  which  a  rule  nisi  has  been  obtained,  that  defect  is 
not  waived  by  the  other  party  appearing  upon  the  rule,  and 
producing  affidavits  in  answer.  Clothier  v.  Est.,  2  Dowl.  731. 
Also,  not  making  the  objection  for  two  months,  it  seems,  is 
no  waiver  of  the  defect.  Sharp  v.  Johnson,  4  Dowl.  324. 
And  where  an  affidavit,  requiring  to  be  intituled,  was  not  so, 
the  court  held  that  they  could  not  take  notice  of  it,  although 
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the  counsel  on  the  other  aide  did  not  with  to  take  the 
tioo,    Owen  v.  Bvrd,  2  T.  R.  644. 

As  to  .remedying  defects  in  affidavit! :— If  thoae  used  in 
shewing  cause  against  a  rule  be  defective,  the  court  usually 
aQow  them  to  be  amended  and  resworn.  Anderson  v.  JEJI, 
a  DoaU.  73.  But  if  those  on  which  a  rule  frit*  has  been 
obtained  be  defective,  it  is  by  no  means  a  matter  of  course  to 
allow  them  to  be  amended.  In  some  cases,  however,  the 
court  have  allowed  even  this.  Upon  an  application  to  set 
aside  proceedings  on  a  bail  bond,  on  payment  of  costs,  the 
cause  shewn  against  it  was  a  defect  in  the  jurat  of  the  affidavit 
on  which  the  rule  was  obtained ;  but  the  court,  upon  applica- 
tion, allowed  the  affidavit  to  be  amended  and  resworn,  and 
enlarged  the  rule  in  the  mean  time,  saying  that  if  they  dis- 
charged the  rule,  it  would  only  be  productive  of  useless 
expense*  Goodricke  v.  Turley,  4  Dotal.  392.  In  this  last  case, 
an  attempt  was  made  to  remedy  the  defect  in  the  jurat,  by 
producing  another  affidavit  made  since  the  rule  was  obtained, 
but  which  was  precisely  the  same  as  the  first,  except  that 
the  jurat  was  correct;  the  court,  however,  held  that  they 
could  not  receive  this  second  affidavit.  Id.  So,  where  a  rule 
for  a  mandamus  against  justices  was  obtained  upon  an  affidavit 
intituled  "  the  King  v.  the  Justices  of, "  fee.,  Patteson,  J. 
allowed  the  affidavits  to  be  taken  off  the  file  and  amended,  on 
payment  of  costs,  and  allowing  the  defendants  to  make  affida- 
vits in  reply.  R.  v.  J  J,  of  Warwickshire,  5  Dotoi.  882.  But 
the  court  have  refused  to  do  this,  in  a  motion  for  a  criminal 
information,  saying  that  although  there  were  some  precedents 
for  it  in  civil  cases,  there  were  none  in  criminal.  R.  v.  Cock- 
show,  2  Nov.  &  M.  278. 

Where  a  rule  is  discharged,  on  the  ground  of  a  defect  in 
the  formal  part  of  the  affidavit  on  which  it  was  moved, 
the  court  seldom  discharge  it  with  costs,  if  they  can  avoid  it. 
See  Harris  v.  Mathews,  4  Dowl.  608.  Where  an  objection  was 
made  that  the  deponent  in  an  affidavit  had  been  convicted  and 
sentenced  to  transportation,  and  which  met  was  stated  upon 
affidavit :  the  court  held  that  although  it  might  be  a  good 
ground  for  applying  for  a  rule  to  take  the  first  affidavit  off  the 
file,  yet  as  the  last  affidavit  did  not  negative  the  deponent's 
having  served  the  term  of  his  transportation,  it  was  not  suffi- 
cient for  the  purposes  intended.  Holmes  v.  Grant,  I  Gale,  59 ; 
and  see  Lee  v.  Gansell,  Cowp.  8. 
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If  the  affidavit  be  preferred  in  the  country : — Engross  it  upon 
plain  paper  ;  and  take  the  deponent  to  a  commissioner  for  taking 
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affidavit*  in  the  court  in  which  the  action  it  intended  to  be 
brought,  and  let  the  affidavit  be  sworn;  see  the  forms,  infra. 
Then  send  the  affidavit,  with  instructions  for  the  writ,  to  your 
agent  in  London,  who  will  sue  out  the  capias.  If  the  com- 
missioner be  the  plaintiff's  attorney  or  clerk  to  the  plain- 
tiff's attorney,  it  is  not  material ;  this  being  the  only  case  in 
which  an  affidayit  can  be  used  by  a  party,  which  has  been 
■worn  before  his  own  attorney  or  his  attorney's  clerk.  See 
ante,  p.  15. 

If  the  deponent  reside  in  London  or  its  neighbourhood  :— 
Engross  the  affidavit  on  plain  paper;  see  the  forms,  infra  ;  and 
take  it,  together  with  the  writ  and  praecipe  to  the  officer  who 
is  to  sign  the  writ,  and  let  it  be  sworn  before  him.  Or  it  may 
be  sworn  before  a  judge,  or  in  court,  if  you  will. 

Forms. 

"  In  the  Queen's  Bench,"  [or  "  Common  Pleas,"  or  "  Exche- 
quer of  Pleas."] 

John  Nohes,  of  Henrietta  Street,  Covent  Oarden,  in  the 
County  of  Middlesex,  grocer,  maketh  oath  and  saith,  that  Joseph 
Styles  is  Justly  and  truly  indebted  unto  this  deponent  in  the  sum 
of  '•  pounds,  [for  goods  sold  and  delivered  by  this  depo- 

nent to  the  said  Joseph  Styles,  and  at  his  request.'] 

u  Sworn  at           ■   in  the  county  of 
this day  of 1838, 


before  me."  See  ante,  p.  7.  Or,  if 
sworn  in  London,  before  the  officer  who 
issues  the  process,  then  thus:  in  B.  R. 
"  Sworn  at  the  King's  Bench  Office, 

this day  of 1838,  before 

me."  Or  in  C.  B.  "  Sworn  at  the  Fi- 
lacer's Office,  in  [Pump  Court,"  or 
"  Elm  Court,"  or  "  Hare  Court,"  as  the 
case  may  be,]  "Temple,  this 

day  of 1838,  before  me."    Or 

in  Exch.    "Sworn  at  the  Exchequer 

Office,  Lincoln's  Inn,  this day  of 

—  1838,  before  me."  As  to  the 
other  forms  of  jurat,  where  necessary, 
see  ante,  p.  7.  13 — 16,  nn&post. 

Quaker's  Affirmation. 

"  In  the  Queen's  Bench,"  [&c.] 

John  Nokes,  of  Henrietta  Street,  Covent  Oarden,  in  the 
County  of  Middlesex,  grocer,  being  one  of  the  people  called 
Quakers,  doth  solemnly  affirm,  that  Joseph  Styles  is  justly  and 


Affidavit  to  hold  to  bait.  1$ 

truly  indebted  unto  this  affirmant  in  the  sum  of  [&c.  as  above] 
Affirmed  at  [he.  as  above.] 

For  goods,  he.  sold  and  delivered.]  "  For  goods,"  (or  speci- 
fying the  articles)  "  sold  and  delivered  by  this  deponent  to  the 
mid  Joseph  Styles,  and  at  his  request."  The  affidavit  must 
state  by  whom  the  goods  were  sold  and  delivered,  Taylor  v. 
Arks,  11  East*  315.  Fenton  v.  BUis,  6  Taunt.  192.  Gray  v. 
Shepherd,  3  Dotci.  442,  and  to  whom ;  Perkesv.  Severn,  7  Bast, 
194;  where  it  stated  the  goods  to  have  been  sold  and  delivered 
by  the  plaintiff  for  the  defendant,  instead  of  to  him,  the  affi- 
davit was  holden  to  be  insufficient.  Bell  v.  Thrupp,  2B.  SfA. 
596.  Young  v.  Gotten,  2  M.hS.  603.  So,  where  it  was  for 
goods  bargained  and  sold,  without  saying  "  delivered,"  it  was 
holden  bad.  Hopkins  v.  Vaughan,  12  Bast,  398.  Lascar  v. 
Morioseph,  1  Bing.  357.  And  it  must  state  that  they  were  so 
sold  and  delivered,  at  the  request  of  the  defendant,  otherwise  it 
will  be  insufficient.  Durnford  v.  Messiter,  5  M .  if  S.  446. 
Gray  v.  Shepherd,  3  Dowl.  442. 

"  Par  Jtxhtrts  of  and  m  a  certain  dwelling  house,  told  and 
dekrered  by  this  deponent  to  the  said  Joseph  Styles,  and  at  hit 
request/* 

"  For  medicines  and  other  things  administered,  applied  and 
delivered,  found  and  provided  by  this  deponent,  to  and  for  the 
said  Joseph  Styles  and  at  his  request." 

"  For  a  certain  messuage,  lands  and  premises,  with  the 
appurtenances,  bargained  sold  and  released  by  this  deponent  to 
the  said  Joseph  Styles,  and  at  his  request." 

Work  and  labour.]  "For  work  and  labour  done  and  per- 
formed by  this  deponent  for  the  said  Joseph  Styles,  and  at  his 
request."  By  R.  G.  H.  2  W.  4,  §  8,  the  affidavit  in  this  case 
shall  not  be  deemed  sufficient,  unless  it  state  the  work  and 
labour  to  have  been  done  at  the  request  of  the  defendant. 
The  courts  formerly  varied  in  their  practice  in  this  respect. 
Accord.  Durnford  v.  Messiter,  5  M.  Sf  5.446.  Contra  Brown  v. 
Oamier,  6  Taunt.  389.  Bliss  v.  Atkins,  5  Taunt.  756.  The 
affidavit  must  also  state  the  work  to  have  been  done  by  the 
plaintiff  for  the  defendant.  But  where  the  affidavit  stated  the 
defendant  to  be  indebted  to  the  deponent,  for  work  and  labour 
done,  and  for  paper  found,  by  the  deponent  and  his  servants, 
in  and  about  a  certain  book  of  the  defendant,  and  at  his 
request,  the  court  held  this  to  be  sufficient;  it  sufficiently 
shewed  the  work  to  be  done  for  the  defendant,  it  being  done 
upon  the  defendant's  property  and  at  his  request.  Gale  v. 
Leckie,  6  M.%  S.  228. 

"  For  work  and  labour,  care,  diligence  and  attendance,  done, 
performed  and  bestowed  by  this  deponent,  as  an  attorney  and 
solicitor,  in  and  about  the  [prosecuting,  defending  and  soliciting 
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of  certain  comes,  suite  and  businesses']  for  the  said  Joseph  Styles; 
on  his  retainer  and  at  his  request,  and  for  certain  fees  due  and 
payable  from  the  said  Joseph  Styles  to  this  deponent  in  respect 
thereof/* 

"  For  work  and  labour,  care,  diligence  and  attendance,  dona 
performed  and  bestowed  by  this  deponent,  as  a  surgeon  and 
apothecary,  in  and  about  the  healing  and  curing  of  the  said 
Joseph  Styles  [and  others  of  his  family']  of  divers  diseases  and 
maladies,  at  the  request  of  the  said  Joseph  Styles,  and  also  for 
medicines  and  other  things  administered,  applied  and  delivered, 
found  and  provided,  by  this  deponent,  to  and  for  the  said  /.  8. 
[and  ether*  of  his  family]  at  his  like  request:' 

Money  lent.]  w  For  money  lent  and  advanced  by  this  depo- 
nent to  the  seid  Joseph  Styles,  and  at  his  request:'  There  does 
not  seem- to  be  the  same  necessity  for  the  words  "at  his 
request"  in  this  form,  as  in  an  affidavit  for  work  and  labour, 
or  for  money  paid,  laid  out  and  expended ;  for  the  lending  of 
the  money  to  the  party,  sufficiently  implies  that  it  was  done 
at  bis  request.  The  court  of  Common  Pleas  do  not  require 
it.  Berry  v.  Fernandez,  7  Bing.  338,  although  the  court  of 
King's  Bench  do.  Durnford  v.  Messiter,  5M.8fS.  446.  That 
the  money  was  lent  to  the  defendant,  must  be  stated,  or  at 
least  something  equivalent  to  it  must  appear  upon  the  face  of 
the  affidavit.  Where,  however,  the  affidavit  stated  the  defen- 
dant to  be  indebted  to  the  plaintiff  in  £20,  for  money  lent  on 
a  bill  of  exchange,  drawn  by  A.  and  accepted  by  the  defendant, 
and  overdue  and  unpaid,  the  Court  of  Common  Pleas  held  it 
sufficient,  without  saying  that  the  money  was  lent  to  the 
defendant.    Bennet  v.  Dawson,  4  Bing,  609. 

Money  paid,  laid  out  and  expended.]  "  For  money  paid,  laid 
out  and  expended  by  this  deponent  for  the  said  Joseph  Styles, 
and  at  his  request:*  It  must  state  the  money  to  have  been 
paid,  &c.  for  the  defendant,  otherwise  the  affidavit  will  be 
insufficient :  Friche  v.  Poole,  9  B.  ff  C.  543 :  where  it  was 
"  to  and  for"  the  defendant,  it  was  holden  bad ;  Virger  v. 
Delegal,  2  B.Sf  Ad.  571 ;  but  where  it  was  "to  and  for  the 
use  and  on  the  account  of"  the  defendant,  it  was  holden  good. 
Harrison  v.  Turner,  1  Har,  %  W.  346.  Where,  however,  the 
affidavit  stated  the  defendant  to  be  indebted  to  the  plaintiff  in 
a  certain  sum,  for  "  money  paid,  laid  out  and  expended,  and 
wages  due  to  the  plaintiff  for  his  services  on  board  the  defen- 
dant's ship,"  the  court  of  Common  Pleas  held  it  to  be  suffi- 
cient, without  expressly  stating  the  debt  to  be  due  from  the 
defendant.  Symons  v.  Andrews,  5  Taunt.  752.  By  R.  G.  H* 
2  W.  4,  s.  8,  the  money  must  be  stated  to  have  been  paid,  Ac. 
at  the  request  of  the  defendant,  otherwise  the  affidavit  snail 
not  be  sufficient.    See  Gray  v.  Shepherd,  3  Dote/.  442,  accord* 
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Money  tad  and  received.]  "  For  money  had  and  received  by 
the  said  Joseph  Style*,  to  and  for  the  u$e  of  this  deponent* 
Statins;  it  to  have  been  had  and  received  "  for  and  on 
account,"  instead  of  "  to  and  for  the  use"  of  the  plaintiff, 
has  been  holden  bad.  KeUy  v.  Curzon,  1  /for.  ft  IV.  678. 
Abo,  where  it  was  omitted  to  state  that  the  money  was 
received  by  the  plaintiff  for  the  defendant,  the  affidavit  was 
holden  insufficient,  died  in  Perhesv.  Severn,  7  Battt  194. 
Is  one  case,  it  was  holden  that  an  affidavit  stating  the  defen- 
dant to  be  indebted  to  the  plaintiff,  for  money  had  and  received 
on  account  of  the  plaintiff,  without  saying  that  it  was  received 
by  the  defendant,  was  holden  good ;  for  he  could  not  be  said 
to  be  indebted,  unless  he  had  received  the  money.  Coppinger 
v.  Beaton,  8  T.  R.  338.  But  this  case  is  said  to  have  been 
often  overruled.    See  Kelly  v.  Curzon,  1  Hot.  &  W.  678. 

Hire  of  goods,  &c.]  "  For  the  use  and  hire  of  a  certain  horse 
and  chaise,  by  this  deponent  let  to  hire  and  delivered  to  the  said 
Joseph  Styles,  and  at  his  request."  Where  the  affidavit  was 
for  the  hire  of  divers  carriages  and  other  things  of  the  plaintiff, 
to  and  for  the  use  of  the  defendant,  without  saying  that  they 
were  hired  of  the  plaintiff,  or  by  the  defendant,  it  was  holden 
sufficient ;  Brown  v.  Gamier,  6  Taunt.  389 ;  but  it  may  very 
much  be  doubted  if  it  would  now  be  so  decided. 

Agistment.]  "  For  the  agisting,  depasturing  and  keeping  of 
certain  cattle  by  this  deponent  for  the  said  Joseph  Styles,  and  at 
Ins  request."  Where  the  affidavit  omitted  the  words  "  at  his 
request,"  Williams,  J.  held  it  to  be  bad.  Smith  v.  Heap,  5 
Daw*.  11,  2Har.  &  W.  89. 

Use  and  occupation.]  "  For  the  use  and  occupation  of  a 
certain  messuage,  lands  and  premises  of  this  deponent,  held  and 
enjoyed  by  the  said  Joseph  Styles,  as  tenant  thereof  to  this  de- 
ponent, for  one  year  now  elapsed"  An  objection  was  made  to 
such  an  affidavit,  that  after  the  words  "  as  tenant  thereof," 
it  omitted  "  to  this  deponent;"  but  the  court  held  it  to  be 
sufficient,     Lee  v.  Sekoood,  9  Price,  322. 

Account  stated.]  "  For  so  much  money  due  from  the  said 
Joseph  Styles  to  this  deponent,  upon  the  balance  of  an  account 
stated  and  settled  by  and  between  the  said  J.  S.  and  this  depo- 
nent." Where  it  was  "  upon  an  account  stated  between  the 
said  J.  8.  and  this  deponent,"  Coleridge,  J.  held  the  affidavit 
to  be  bad;  for  the  account  might  be  stated  between  the 
parties  by  a  third  person,  without  the  assent  or  even  know- 
ledge of  the  defendant,  so  that  the  affidavit  might  be  true, 
and  yet  no  debt  actally  exist.  Hooper  v.  Vestris,  B.  R.  7*. 
1837.  M.S. 
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Bills  of  exchange.  Payee  v.  Acceptor.]  "  On  a  certain  bill 
of  exchange  for  the  payment  of  £  ,  drawn  by  A.  B.  upon 
and  accepted  by  the  said  Joseph  Styles,  payable  to  this  deponent, 
and  which  said  bill  of  exchange  is  now  over  due  and  unpaid." 
In  all  cases  of  affidavits  to  hold  to  bail  on  bills  of  exchange  or 
promissory  notes,  the  bill  or  note  must  be  stated  to  be  then 
due  and  unpaid,  or  some  other  circumstance,  as  for  instance 
the  date,  &c.  must  be  stated,  to  shew  that  it  was  due  at  the 
time  of  the  making  of  the  affidavit.  Jackson  v.  Yate,  2  Af .  & 
5.  148.  Holcomb  v.  Lambkin,  2  M.  &  S.  475.  Edwards  v. 
Dick,  3  B  SfA.  495.  Machuv.  Fraser,  7  Taunt.  171.  Sand* 
v.  Graham,  4  Moore,  18;  Kirk  v.  Almond,  2  Cromp.  8f  J.  354. 
Shirley  v.  Jacobs,  3  Dowl.  101.  Phillips  v.  Turner,  3  Dowl. 
163 ;  and  see  Irving  v.  Heaton,  4  Dowl.  638.  It  must  shew 
the  plaintiff's  title  to  sue,  either  by  stating  the  defendant  to 
be  indebted  to  him  "  as  indorsee/'  8tc.  of  the  bill  or  note. 
Balbi  v.  Batley,  6  Taunt.  25.      See  Bradshaw  v.  Saddington, 

7  East,  94,  cont.  or  shewing  that  it  was  made  payable  to  him* 
or  indorsed  to  him,  James  v.  Trevanion,  5  DowL  275,  and 
by  whom;  Lewis  v.  Gompertz,  2  Tyr.  317,  but  see  Lamb  v. 
Newcomb,  2  Brod.  8f  B.  343 ;  but  if  it  state  a  bill  to  be  in- 
dorsed by  the  drawer  to  the  plaintiff,  it  is  not  necessary  that 
it  should  also  state  the  bill  to  be  payable  to  the  drawer's 
order.  Hughes  v.  Brett,  6  Bing.  239.  So,  it  must  shew  how 
the  defendant  is  liable,  whether  as  acceptor,  drawer  or  in- 
doner.  Humphries  v.  Winslow,  6  Taunt.  531.  It  washolden 
at  one  time  that  it  need  not  state  the  amount  of  the  bill  or 
note;  Lewis  v.  Gompertz,  2  Tyr.  317.  Hanley  v.  Morgan, 
2  Cromp.  8f  /.331 ;  but  afterwards,  the  court  of  Exchequer, 
after  consulting  the  judges  of  the  other  courts,  held  that  the 
amount  must  be  slated,  Brook  v.  Colman,  2  Dowl.  7,  and  such 
has  continued  to  be  the  practice  ever  since.  fVestmacott 
v.  Cook,  2  Dowl.  519.  Molineux  y.  Dorman,  3  Dowl.  662. 
FoweU  v.  Petre,  5  Dowl.  276.  1  Neo.  %  P.  227.  Rackett  v. 
Gye,  I  Har.  %  W.  198.  Where  the  affidavit  described  the 
instrument  as  a  '» bill  of  exchange  or  order,"  the  court 
refused  to  discharge  the  defendant  on  that  ground;  but 
afterwards,  upon  the  plaintiff  declaring,  it  appearing  that  the 
instrument  was  merely  an  order  for  payment  of  a  certain 
sum,  as  soon  as  it  should  be  received  from  a  third  person, 
the  court  upon  application  granted  the  rule.     Wiiks  v.  Adcock, 

8  T.  R.  27. 

Indorsee  v.  Acceptor.]  "As  indorsee  of  a  certain  bill  of 
exchange  for  the  payment  oft  ,  drawn  by  one  A.  B.  upon 

and  accepted  by  the  said  Joseph  Styles,  payable  to  the  said 
A.  B.  or  his  order,  and  by  the  said  A.  B.  indorsed  to  this  de- 
ponent ;  and  which  said  bill  of  exchange  is  now  over  due  and 
unpaid.*'    See  the  cases  mentioned  under  the  last  form. 
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Drawer  v.  Acceptor.]    "  On  a  certain  bill  of  exchange  for 

the  payment  of  £ ,  drawn  by  this  deponent  for  a  valuable 

consideration,  upon  and  accepted  by  the  said  Joseph  Styles,  and 
payable  to  this  deponent;  which  said  bill  of  exchange  is  now 
overdue  and  unpaid.  See  Walmsley  v.  Macey,  2  Brod.  &  B. 
338,  and  the  cases  above  mentioned. 

Indorsee  v.  Drawer.]      "  As  indorsee  qf  a  certain  bill  of 

exchange  for  the  payment  of  £ ,  drawn  by  the  said  Joseph 

Styles,  upon  and  accepted  by  one  A.  B.  payable  to  the  order  of 
the  said  J.  S.  and  by  him  indorsed  to  this  deponent ;  which  said 
bill  of  exchange  hath  not  been  paid,  when  due,  by  the  said 
acceptor  thereof,  and  the  same  is  now  overdue  and  unpaid," 
It  is  not  necessary  to  state  an  actual  presentment  to  the 
acceptor  for  payment,  and  notice  of  non-payment  to  the 
drawer;  Weedon  v.  Medley,  2  Dowl.  689.  Hit  ham  v.  Qom* 
peris,  1  Gal.  301 ,  4  Dowl.  332.  See  Simpson  v.  Dick,  3  DowL 
731 ;  but  the  affidavit  must  allege  a  default  by  the  acceptor. 
Buckworth  \.  Levy,  7  Bing.  251.  Cross  v.  Morgan,  1  Dowl. 
122.  Banting  v.  Jadis,  Id.  445.  Crosby  v.  Clark,  5  Dowl. 
62.  See  Irving  v.  Beaton,  4  Dowl.  638.  1  Hodg.  430. 
Weedon  v.  Medley,  2  Dowl.  689,  semb.  cont. 

Indorsee  p.  Indorser.]     "  As  indorsee  of  a  certain  bill  of 

exchange  for  the  payment  of  £ ,  drawn  by  one  A.  B.  upon 

and  accepted  by  one  C.  D.  payable  to  the  order  of  the  said  A.  B. 
and  by  the  said  A.  B.  indorsed  to  the  said  Joseph  Styles,  and 
by  the  said  Joseph  Styles  indorsed  to  this  deponent ;  which  said 
bill  of  exchange  hath  not  been  paid,  when  due,  by  the  said  ac- 
ceptor thereof,  and  the  same  is  now  overdue  and  unpaid" 
It  is  not  necessary  to  allege  presentment  or  notice;  it  is 
sufficient  to  allege  a  default  of  the  acceptor,  in  the  same 
manner  as  in  an  affidavit  against  a  drawer.    Vide  supra. 

Promissory  note,  Payee  v.  Maker.]     "  On  a  certain  promis- 
sory note  for  the  payment  of  £—- ,  drawn  by  the  said 

Joseph  Styles,  payable  to  this  deponent,  and  now  overdue  and 
unpaid."     See  the  authorities  mentioned  in  the  last  page. 

Indorsee  v.  Maker.]     "  As  indorsee  of  a  certain  promissory 

note  for  the  payment  of  £ ,  drawn  by  the  said  Joseph 

Styles,  payable  to  one  A.  B.  or  his  order,  and  by  the  said  A.  B< 
indorsed  to  this  deponent ;  and  which  said  promissory  note  is 
now  overdue  and  unpaid"    Vide  supra. 

Indorsee  v.  Indorser.]     "  As  indorsee  of  a  certain  promts* 

sory  note  for  the  payment  of  £ ,  drawn  by  one  A.  fi» 

payable  to  the  said  Joseph  Styles,  and  by  the  said  Joseph  Style* 
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indorsed  to  thit  deponent;  which  said  promissory  note  hath 
not  been  paid,  when  due,  by  the  taid  A.  B.  and  the  tame  is  now 
overdue  and  unpaid.    Vide  supra. 

Bond.]    "  For  principal  and  interest  due  on  a  bond,  bearing 

date  the day  of in  the  year  of  our  Lord  ■  ■    ■, 

and  made  and  entered  into  by  the  said  Joseph  Styles  to  this 

deponent,  in  the  penal  sum  of pounds,  conditioned  for 

the  payment  of pounds,  with  lawful  interest  for  the 

same,  at  a  day  now  past.  Where  the  affidavit  stated  the  de- 
fendant to  be  indebted  to  the  plaintiff  in  £6,000,  upon  a 
bond  made  by  defendant  to  the  plaintiff  in  the  penal  sum  of 
£25,000:  the  court  held  it  to  be  bad,  because  it  did  not 
state  what  the  condition  of  the  bond  was,  and  it  might  have 
been  merely  for  the  performance  of  covenants,  or  the  like. 
Bosanquet  v.  FUUt,  4  M.  %  S.  330.  But  where  it  stated  the 
defendant  to  be  indebted  to  the  plaintiff  in  a  certain  sum, 
for  principal  and  interest  due  on  a  bond,  made  by  the  plaintiff 
to  the  defendant  in  a  greater  penal  sum :  the  court  held  that 
this  sufficiently  shewed  the  bond  to  be  conditioned  for  the 
payment  of  money.  Byland  v.  King,  7  Taunt.  275.  Where 
the  affidavit  was  for  the  amount  of  the  penalty  of  the  bond, 
the  court,  upon  application,  discharged  the  defendant,  on 
filing  common  bail.  Kirk  v.  Strickland,  Doug.  432.  Where 
an  affidavit  stated  defendant  to  be  indebted  to  the  plaintiff 
in  a  certain  sum,  on  bond,  conditioned  for  the  performance 
of  an  award,  which  award  directed  one  E.  F.  to  pay  the  said 
sum  on  demand :  the  court  held  it  to  be  bad,  as  it  did  not 
appear  how  the  defendant  was  indebted,  nor  did  it  allege 
that  any  demand  had  been  made  on  E.  F.  Armstrongs. 
Stratton,  1  Taunt.  405.  In  an  action  on  a  bond,  by  which 
the  defendant  bound  himself  in  £20,  "  as  liquidated  damages," 
for  the  due  payment  of  a  sum  weekly,  the  affidavit  stated  the 
defendant  to  be  indebted  to  the  plaintiff  in  the  sum  of  £20  as 
liquidated  damages,  without  stating  the  amount  of  the 
weekly  sums  in  arrear ;  and  the  court  held  it  to  be  insufficient. 
Chambers  v.  Ward,  1  Dowl.  139. 

Mortgage  or  Covenant.]     "  Upon  and  by  virtue  of  a  certain 

indenture  [of  mortgage'},  bearing  date  the  day  of 

■  in  the  year  of  our  Lord ,  and  made  between 

the  said  Joseph  Styles  of  the  one  part,  and  this  deponent  of  the 
other  part,  whereby  the  said  Joseph  Styles  covenanted  to  pay 

to  this  deponent  the  said  sum  cf pounds,  at  a  day  now 

past ;  and  which  said  sum  is  now  due  and  unpaid."  Where 
these  latter  words,  as  to  the  sum  being  still  due  and  unpaid, 
were  omitted,  it  was  objected  that  the  affidavit  was  bad,  as  it 
did  not  allege  that  the  defendant  had  not  paid  the  money  on 
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the  day  appointed :  but  Alderson,  B.  held  it  sufficient,  for  if 
be  had  paid  it,  he  could  not  be  indebted.  Masters  v.  Billing, 
3  Dowl.  751.  Hie  same  point  was  also  previously  decided 
in  an  action  of  covenant,  by  the  full  court.  Lambert  v.  Jfray, 
*  Dowl.  169.  In  an  action  of  covenant  by  a  trustee,  the 
affidavit,  which  was  made  by  cestui  que  trust,  stated  that  the 
defendant  was  indebted  to  the  plaintiff  in  a  certain  sum  of 
money,  in  trust  for  deponent,  under  a  deed,  by  which  the 
defendant  had  covenanted  to  pay  the  same  "  at  certain  times, 
and  on  certain  events  now  passed  and  happened ;"  this  was 
bolden  to  be  sufficient.    Barnard  v.  Neville,  3  Bing.  126. 

Interest.]  "  For  interest,  agreed  by  the  laid  Joseph  Styles, 
to  be  paid  by  him  unto  this  deponent  upon  certain  sums  of  money 
[lent  and  advanced  by  this  deponent  to  the  said  J.  S."  or  "paid, 
laid  out  and  expended  by  this  deponent  for  the  said  J.  S.  and  at 
kk  request,"  or  "  due  and  owing  from  the  said  J.  S.  to  this 
4eponent."]  Interest  is  payable  either  by  contract,  or  as 
damages ;  and  it  is  only  when  it  is  payable  by  contract,  that 
it  can  be  made  the  subject  of  an  affidavit  to  hold  to  bail. 
Catkan  v.  Leeson,  2  Dowl.  381.  Drake  v.  Harding,  4  Dowl. 
34,  1  Har.  &  W.  364.  The  only  question,  therefore,  as  to  an 
affidavit  for  interest,  is,  whether  it  sufficiently  shews  that  the 
interest  is  due  from  the  defendant  by  contract.  Where  the 
affidavit  stated  that  the  interest  was  "  agreed  to  be  paid,"  it 
was  of  course  holden  to  be  sufficient.  Hutchinson  v.  Hargrove, 
1  Bing.  N.  C.  369.  Harrison  v.  Turner,  4  Dowl.  72,  I  Har. 
k  W.  346.  On  the  other  hand,  where  the  affidavit  was  for 
money  paid,  &c.,  and  for  money  due  and  payable  to  the 
plaintiff  for  "  interest  upon  and  for  the  forbearance  of  divers 
large  sums  of  money/'  &c.,  Coleridge,  J.  held  that  these 
words  indicated  that  the  interest  was  claimed  as  damages  only, 
and  not  under  any  contract,  and  that  the  affidavit  was  there- 
fore bad.  Drake  v.  Harding,  4  Dowl.  34, 1  Har.  &  W.  364. 
See  White  v.  Sowerby,  1  Har.  &  W.  213,  3  Dowl.  584, /wr 
Wtfbams,  J.  Semb.  cont.  So  where  the  affidavit  was  for 
money  lent  and  "  interest  thereon,'1  Bayley,  B.  held  it  to  be 
insufficient.  Callum  v.  Leeson,  2  Dowl.  381,  and  see  Visgar 
y.DeUgal,  2  B.  &  Ad.  571,  1  Dowl.  333.  So,  where  the 
affidavit  was  for  £70  lis.  6rf.  "  the  balance  of  principal  and 
interest  due  on  a  bill  of  exchange  for  the  sum  of  £100,"  the 
court  of  Common  Pleas  held  it  to  be  insufficient.  Latreille  v. 
Hoepner,  2  Dowl.  758.  But  where  it  stated  the  defendant  to 
be  indebted  to  plaintiff  in  the  sum  of  £500,  for  money  lent, 
Jkc,  "  and  for  interest  due  on  the  said  sum  of  £500,"  the 
coat  of  Exchequer  held  it  to  be  sufficient,  saying  that  the 
interest  must  be  due  by  contract,  and  swearing  that  it  is  due, 

c 


26  Affidavit  to  hold  to  bail. 

is  a  sufficient  allegation  of  a  contract  for  it.    Pickman  v. 
Colli*,  3  Dowl.  429,  1  Oale  47. 


Two  or  more  causes  of  action.]    "  In  the  sum  of 


tmtnds,  for  goods  sold  and  delivered  by  this  deponent  to  the  said 
Joseph  Styles,  and  at  his  request ;  and  also  for  meat,  drink, 
washing  and  lodging,  and  other  necessaries,  by  this  deponent 
found  and  provided  for  the  said  J.  S.,  and  at  his  request ;  and 
also  for  work  and  labour  done  and  performed  by  this  deponent 
for  the  said  J.  S.,  and  at  his  request"  &c.  It  is  not  necessary 
to  state  how  much  he  is  indebted  on  one  account,  how  much 
on  another ;  it  is  sufficient  to  state  him  to  be  indebted  in  one 
entire  sum  on  both  accounts.  Hutchinson  v.  Hargrove,  1 
Bing.  N.  C.  369.  Hague,  v.  Levi,  1  Dowl.  720.  But  whether 
so  distinguished  or  not,  if  such  an  affidavit  be  deemed  bad 
for  any  part,  it  is  bad  for  the  whole.  Kirk  v.  Almond,  2  Tyr. 
316.  Baker  v.  Wells,  1  Dowl.  631.  Pricks  v.  Poole,  9  B.  & 
C.  543.  Raggett  v.  Guy,  3  Dowl.  554,  1  Har.  &  W.  198. 
Drake  v.  Harding,  4  Dowl.  34,  1  Har.  &  W.  364. 

By  an  executor.]  "  John  Nokes.  of ,  grocer,  executor 

of  the  last  will  and  testament  of  A.  B.  deceased,  maketh  oath 
and  saith,  that  Joseph  Styles  is  justly  and  truly  indebted  to  this 
deponent,  as  executor  as  aforesaid,  in  the  sum  of  — —  pounds, 
for  goods  sold  and  delivered  by  the  said  A.  B.  in  his  lifetime, 
to  the  said  J.  S.  and  at  his  request,  as  appears  by  the  books  of 
the  said  A.  B.  and  as  this  deponent  verily  believes.'*  As  an 
executor  is  not  supposed  to  know  the  existence  of  the  debts 
of  his  knowledge,  he  is  allowed  to  swear  to  it,  "  as  appears  by 
the  books,"  &c.  of  the  testator,  or  the  like ;  but  he  must 
also  add,  that  he  believes  it  to  be  true,  otherwise  his  affidavit 
will  not  be  sufficient.  Garnham  v.  Hammond,  2  Bos.  &  P. 
298.  Rowney  v.  Dean,  1  Price,  402.  Even  where  an  exe- 
cutor, in  an  affidavit  to  hold  the  late  steward  of  the  testator 
to  bail  for  a  balance  due  from  him,  swore  that  the  defendant 
was  indebted  to  him  in  the  sum  of  £1000,  which  appeared  by 
the  stewardship  account  delivered  by  the  defendant  to  the 
executor,  and  examined  with  vouchers,  to  be  the  true  balance 
due  from  the  defendant  to  the  testator's  estate :  the  court 
held  it  bad,  because  the  plaintiff  did  not  add  that  he  believed 
the  account  to  be  true.  Sheldon  v.  Baker,  1  T.  R.  83. 


By  assignee  of  a  bankrupt.]     "  John  Nokes,  of' 


grocer,  assignee  of  the  estate  and  effects  of  A.  B.  a  bankrupt, 
maketh  oath  and  saith,  that  Joseph  Styles  is  justly  and  truly 
indebted  to  this  deponent,  as  assignee  as  aforesaid,  in  the  sum 

of pounds,  for  goods  sold  and  delivered  by  the  said  A.  B. 

before  his  bankruptcy  to  the  said  J.  S.  and  at  his  request,  as 
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appears  by  the  books  of  the  said  A.  B.  and  at  this  deponent 
verity  believes.'*  An  assignee  of  a  bankrupt  may  swear  to  a 
debt,  "  as  appears  by  the  bankrupt's  books,  and  as  this  deponent 
ferily  believes."  Swainev.  Crammond,  4  T.  R.  176.  Torma 
v.  Edwards,  4  Burr.  2283,  and  see  Barclay  v.  Hunt,  4  Burr, 
1992.  Where  he  swore  to  a  debt  for  money  lent,  money  paid, 
laid  out  and  expended,  and  for  interest  agreed  to  be  paid 
thereon,  as  appeared  by  the  bankrupt's  books,  and  as  he  verily 
bettered  to  be  time :  it  was  objected  that  he  could  not  be 
tlkwMCd  to  swear  to  an  agreement  for  interest,  by  a  mere 
reference  to  the  books ;  but  Coleridge,  J.  overruled  the  objec- 
tion, saying,  that  what  was  allowable  as  a  mode  of  swearing 
with  respect  to  the  principal  sum,  must  be  good  with  respect 
to  the  interest.  Harrison  v.  Turner,  4  Dowl.  72,  1  Har.  &  W. 
346.  As  to  an  affidavit  by  the  bankrupt  himself,  see  Tucker 
v.  Francis,  4  Bing.  142. 

For  a  debt  due  to  husband  and  wife.]  "  Ann  Nokcs,  wife  of 

John  Nokes,  of ,  grocer,  maketh  oath  and  saith,  that 

Joseph  Styles  is  Justly  and  truly  indebted  to  this  deponent  and 

her  husband,  the  said  J.  N.  in  the  sum  of pounds,  for 

goods  sold  and  delivered  to  the  said  J.  S.  and  at  his  request,  by 
this  deponent  before  her  intermarriage  with  the  said  J.  N" 
Where,  In  an  action  by  husband  and  wife,  the  affidavit,  which 
was  by  the  husband,  stated  the  defendant  to  be  indebted  to 
the  husband,  for  money  had  and  received  to  the  use  of  the 
wife,  it  was  holden  bad ;  for  if  the  money  had  been  received 
before  marriage,  the  affidavit  should  have  stated  it  to  have 
been  had  and  received  to  the  use  of  husband  and  wife;  or  if 
after  marriage,  the  action  should  have  been  at  the  suit  of  the 
husband  only.  Wade  v.  Wade,  4  Bing.  50.  Where,  in  an 
action  by  a  husband  and  his  wife,  administratrix,  &c.  the  affi- 
davit was  objected  to,  because  it  stated  the  defendant  to  be  in- 
debted to  the  husband  and  wife,  whereas  the  husband  had  no 
interest  in  the  debt,  but  was  merely  joined  for  sake  of  con- 
formity :  the  court  overruled  the  objection.  Coppin  et  ux  v. 
Potter,  2  Dowl.  785. 

By  surviving  partner.]     ••  John  Nokes,  of  ,  grocer, 

maketh  oath  and  saith,  that  Joseph  Styles  is  justly  and  truly  in- 
debted to  this  deponent,  in  the  sum  of pounds,  for  goods 

told  and  delivered  by  this  deponent,  and  W.  N,  his  late  partner, 
m  his  Hfe  time,  now  deceased,  and  whom  this  deponent  hath  sur- 
vived, to  the  said  Joseph  Styles,  and  at  his  request."  Where 
the  affidavit  merely  stated  the  defendant  to  be  indebted  to  the 
plaintiff,  for  goods  sold  and  delivered  by  him  and  his  late 
partner  to  the  defendant,  without  alleging  that  the  partner 
was  dead,  or  that  the  plaintiff  was  survivor,  &c. :   it  was 
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holden  to  be  bad ;  for  it  did  not  appear  whether  there  was 
merely  a  dissolution  of  partnership,  or  that  the  partner  was 
dead.    Edgar  v.  Watt,  1  Har.  &  W.  108. 

By  assignee  of  a  debt.]   "  For  principal  and  interest  due  to 
him,  as  assignee  of  a  certain  bond,  bearing  date  the  -  day 

of  — — ,  in  the  year  of  our  Lord ,  and  made  and  entered 

into  by  the  said  Joseph  Styles  to  one  A.  B.  in  the  penal  sum  of 

■  pounds,  conditioned  for  the  payment  of pounds,  at  a  day 

now  past ;  and  which  said  bond,  with  the  money  due  thereon,  has 
since  been  duly  assigned  by  the  said  A.B.to  this  deponent ;  and 
the  said  sum  of  —  pounds,  with  interest  for  and  upon  the 
same,  is  now  due  and  unpaid."  The  assignee  of  a  debt,  is  en- 
titled to  the  same  indulgence,  as  to  swearing  to  his  belief,  as 
the  assignee  of  a  bankrupt  or  an  executor ;  and  if  he  swear 
positively  to  such  parts  of  the  transaction  as  are  within  his 
own  knowledge,  and  to  the  best  of  his  belief  to  those  which 
are  not,  it  will  be  sufficient.  CresweU  v.  Lovett,  8  T.  R.  418. 
As  to  the  affidavit,  in  the  case  of  a  debt  assigned  in  a  foreign 
country,  see  Scuerlcop  v.  Schannuel,  4  D.  &  R.  180.  Where 
an  affidavit  by  an  assignee  did  not  shew  that  the  debt  had  not 
been  satisfied  to  the  original  creditor,  between  the  time  of  the 
assignment  and  the  making  of  the  affidavit,  it  was  holden  in- 
sufficient.  Mann  v.  Sheriff,  2  B.  &  P.  355.  The  affidavit  may 
in  all  cases  be  made  by  the  assignee ;  it  is  not  necessary  that 
the  assignor  should  join  in  it.  Anon  1  Chit.  58.  Byland  v. 
King,  7  Taunt.  275. 

In  what  Cases  a  Party  may  be  holden  to  Bail. 

No  person  shall  be  holden  to  bail,  "  where  the  cause  of  ac- 
tion shall  not  have  originally  amounted  to  the  sum  of  ,£20  or 
upwards."  7  &  8  G.  4,  c.  71,  s.  1.  In  ordinary  cases,  there- 
fore, the  subject  of  the  intended  action  must  be  a  debt,  or 
claim  in  the  nature  of  a  debt,  to  warrant  a  plaintiff  in  holding 
the  defendant  to  bail ;  for  it  is  only  in  such  a  case  that  it  can 
fairly  be  predicated  that  the  cause  of  action  amounts  to  any 
particular  sum.  In  all  other  cases,  the  defendant  cannot  be 
holden  to  bail,  unless  a  judge,  upon  application,  grant  an 
order  for  that  purpose.  All  this  we  shall  now  consider  more 
fully  under  the  following  heads. 

Assumpsit.']  It  may  be  taken  as  a  general  role,  that  in 
assumpsit,  where  the  promise,  express  or  implied,  is  to  pay 
money,  and  the  consideration  is  executed,  the  defendant  may 
be  holden  to  bail,  if  the  sum  be  or  exceed  £20.  Therefore  a 
defendant  may  be  holden  to  bail  in  an  action  for  goods  sqld  and 
delivered,  money  lent,  money  paid,  laid  out  and  expended* 
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money  had  and  received*  or  in  actions  on  bills  of  exchange  or 
promissory  notes,  or  the  like.  Even  in  the  case  of  a  guaranty 
for  the  payment  of  goods  sold  and  delivered  to  another,  the 
party  it  seems  may  be  holden  to  bail,  Cope  v.  Joseph,  9  Price, 
155,  if  the  affidavit  be  framed  with  sufficient  certainty.  See 
Anjnu  v.  RobUUard,  2  Dowl.  90,  and  see  Elworthy  v.  Maunder, 
5  Bmg.  296.  But  where  the  consideration  is  not  executed, 
although  the  promise  be  to  pay  money,  the  defendant  cannot 
be  holden  to  bail ;  for  instance,  he  cannot  be  holden  to  bail 
upon  an  affidavit  for  goods  bargained  and  sold,  unless  the  affi- 
davit also  state  that  the  goods  were  delivered.  Hopkins  v. 
Fcagfcm,  12  East,  398.  Lascar  v.  Morioseph,  1  Bmg.  357.  Or 
where  the  promise  is  not  for  the  payment  of  money,  as,  for 
instance,  to  manage  a  farm  in  a  husbandlike  manner,  to  re- 
ceive and  accept  goods,  &c.  or  the  like,  the  defendant  cannot  be 
holden  to  bail,  unless  a  judge  choose  to  interfere,  and  make  an 
order  for  the  purpose.  Therefore,  in  the  case  of  a  policy  of 
insurance,  which  is  only  a  contract  of  indemnity,  and  it  is  im- 
possible to  say,  without  the  intervention  of  a  jury,  what 
amount  of  damages  will  be  sufficient  to  indemnify  the  assured, 
the  underwriter  cannot  be  holden  to  bail,  unless  indeed  there 
have  been  an  adjustment  of  the  loss.  This  was  holden  in  a 
case  where  the  affidavit  stated  a  total  loss,  and  that  the  defend- 
ant had  made  an  unqualified  offer  to  pay  £80  per  cent.  Lear  v. 
Heath,  5  Taunt.  201. 

For  debts  arising  abroad,  a  foreigner  may  hold  another  to 
bail  in  this  country,  although  the  law  of  the  foreign  country, 
where  the  debt  was  contracted,  may  not  allow  of  an  arrest  for 
debt.  De  la  Vega  v.  Vxanna,  1  B.  &  Ad.  284.  But  where  a 
foreigner  was  arrested  in  this  country,  upon  a  deed  executed 
in  France,  which,  by  the  laws  of  France,  would  have  bound  his 
pioperly  only,  and  not  his  person,  the  court  of  Common  Pleas 
held  that  it  could  have  no  greater  effect  here,  and  discharged 
the  defendant.    Melo  v.  Due  de  Fitsjames,  1  B.  &  P.  138. 

Where  a  defendant  had  been  arrested  in  an  action  on  the 
Prothonotary's  allocatur  for  costs,  the  court  of  Common  Pleas, 
upon  application,  discharged  him ;  and  they  expressed  great 
doubt  whether  such  an  action  would  lie.  Pry  v.  Malcolm,  4 
Tatmt.  705. 

Debt.']  In  debt  on  judgment,  the  defendant  may  be  holden 
to  bail,  if  he  could  have  been  arrested  in  the  original  action, 
and  was  not.  Even  where  the  defendant  was  arrested  in  the 
original  action,  but  was  discharged  on  a  common  appearance, 
on  the  ground  of  a  variance  between  the  declaration  and  affi- 
davit to  hold  to  bail,  the  court  held  that  he  might  again  be 
holden  to  bail  in  an  action  on  the  judgment.  De  la  Cour  v. 
Bead,  2  H.  Bl.  278.     It  would  have  been  otherwise,  however, 


30  Affidavit  to  hold  to  bail. 

if  he  had  been  a  prisoner  in  the  first  action,  and  were  super- 
seded for  want  of  prosecution.  R.  H.  8  O.  2,  C.  P.  2  Str. 
782,  1039.  But  he  cannot  be  holden  to  bail,  in  debt  on  a 
judgment  in  trespass,  even  although  the  damages  exceed  the 
sum  for  which  a  party  may  in  ordinary  cases  be  arrested. 
Cressey  v.  Kelt,  1.  W%U.  120.  Formerly  a  defendant  might  be 
holden  to  bail  on  a  judgment  for  debt  and  costs,  although  the 
debt  of  itself  was  not  of  the  required  amount  to  warrant  an 
arrest ;  Lewis  v.  Pottle,  4  T.  R.  570.  See  Anon.  Cowper,  128 
cont.;  and  in  the  court  of  Common  Pleas,  he  might  have 
been  holden  to  bail  in  debt  on  judgment  for  the  costs  of  a 
nonsuit,  Nightingale  v.  Nightingale,  2  W.  Bl.  1274,  although 
in  the  court  of  King's  Bench  it  was  otherwise.  Bush  v.  Bates, 
5  Burr,  2660.  But  this  is  now  regulated  by  stat.  7  &  8,  6. 4V 
c.  71,  s.  1,  by  which  it  is  enacted  that  no  person  shall  be 
holden  to  special  bail,  "  where  the  cause  of  action  shall  not 
have  originally  amounted  to  the  sum  of  £20  or  upwards,  over 
and  above  and  exclusive  of  any  costs,  charges  and  expenses 
that  may  have  been  incurred,  recovered,  or  become  charge- 
able in  or  about  the  suing  for  or  recovering  the  same,  or 
any  part  thereof."  It  seems  that  the  circumstance  of  a  part  of 
the  amount  of  the  judgment  being  levied  under  a  fi.  fa.,  will  not 
prevent  the  plaintiff  from  holding  the  defendant  to  bail  for  the 
residue,  if  it  be  sufficient  in  amount  to  warrant  an  arrest.  Hesse 
v.  Stevenson,  1  New.  Rep.  133.  Debt  on  judgment,  however, 
is  now  very  seldom  brought,  as  by  stat.  43  6. 3,  c.  46,  s.  4,  the 
plaintiff  is  not  entitled  to  costs  in  it,  unless  the  court  or  a  judge 
shall  otherwise  order. 

In  debt  on  bond,  conditioned  for  the  payment  of  money,  the 
defendant  may  be  holden  to  bail,  as  of  course,  for  the  sum  ac- 
tually due  upon  it,  but  not  for  the  penalty.  Kirk  v.  Strickland, 
Doug.  432.  Chambers  v.  Ward,  1  Dowl.  139.  And  where  a 
bond  is  conditioned  for  the  payment  of  a  sum  by  instalments, 
the  obligee,  on  failure  of  payment  of  any  of  the  instalments, 
may  hold  the  obligor  to  bail  for  the  whole  amount.  Talbot  v. 
Hodson,  7  Taunt.  251.  Where  a  surety,  to  whom  the  defend- 
ant had  given  a  bond  of  indemnity,  paid  several  sums  on  his 
account,  amounting  to  more  than  £20,  it  was  holden  that  he 
might  hold  the  defendant  to  bail  for  the  amount.  Anderson  v. 
Bell,  2  Tyr.  732.  Also  a  party,  having  a  mortgage  and  also  a 
bond  for  the  same  debt,  may  hold  to  bail  upon  the  bond,  for 
the  sum  due  and  interest,  although  a  suit  be  pending  in  equity 
for  a  foreclosure.  Burnell  v.  Martin,  2  Doug.  417.  But  the 
parties  to  a  bail  bond,  cannot  be  holden  to  bail  in  an  action 
upon  it.  Brander  v.  Robson,  6  T.  R.  336.  Mellish  v.  Pitherick, 
8  T.  R.  450. 

If  money  be  payable  by  any  other  species  of  deed,  such  as  a 
lease,  mortgage,  annuity  deed,  &c.  the  party  indebted  may  be 
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holden  to  bail  upon  it.  So  ia  debt  on  award,  for  the  payment 
of  £20  or  upwards,  the  defendant  may  be  holden  to  bail,  Col- 
tou  v.  Powell,  2  T.  R.  756.  the  affidavit  stating  the  money  to 
hare  been  payable  "  at  a  certain  day  now  past,"  Anon.  1,  Dowl. 
5,  or  shewing  otherwise  that  the  time  for  payment  of  the 
money  has  elapsed.  In  debt  on  charter  party,  also,  the  party 
may  be  holden  to  bail ;  and  an  affidavit  in  such  a  case  has  been 
holden  good,  without  stating  a  breach  of  the  charter  party. 
Skeem  v.  Mc  Gregor,  1  Bing.  242. 

Covenant.]  In  covenant  for  the  payment  of  a  sum  certain, 
the  covenantor  may  be  holden  to  bail ;  See  Lambert  v.  Wray, 
3  Dowl.  1 69  ;  but  not  so  in  any  other  case. 

Detinue,  Trespan,  Cote,  Trover.]  No  person  shall  be  holden 
to  bail  In  trover  or  detinue,  without  an  order  made  for  that 
purpose  by  the  chief  justice  or  other  judge  of  the  court ;  R.  H. 
48,  G.  3,  K.  B. ;  R.  H.  48,  O.  3,  C.  P.;  and  the  same  in  the 
Exchequer.  Dax.  Pr.  50.  In  trespass,  also,  a  judge  at  chambers 
may  make  such  an  order,  upon  an  affidavit  of  the  facts ;  and  it 
frequently  occurs,  in  cases  of  very  aggravated  assaults,  of  very 
aggravated  trespasses  to  property,  real  or  personal,  particularly 
where  the  defendant  is  about  to  leave  the  country.  So,  in 
trespass  for  mesne  profits,  if  a  proper  case  be  made  out  for  a 
judge's  interference  in  this  respect,  be  will  grant  an  order.  So, 
in  actions  on  the  case  in  tort,  a  judge,  upon  application,  in  very 
gross  or  serious  cases,  will  make  an  order.  But  where  a  tenant 
fraudulently  removed  his  goods,  to  prevent  a  distress,  Taunton, 
J.  refused  an  order  to  hold  him  to  bail  in  an  action  for  double 
value  of  the  goods,  saying  there  was  no  instance  of  an  order 
being  granted  in  such  a  case.  Sutton  v.  Otwald,  1  Dowl.  348. 
The  application  for  such  an  order,  is,  of  course,  ex  parte ;  and 
as  the  judge,  on  this  account,  will  expect  to  be  fully  satisfied 
that  the  plaintiff  has  a  good  cause  of  action,  the  affidavit 
should  shew  all  the  facts  necessary  to  support  it.  Driver  v. 
Hood,  7  B.  &  C.  494.  Great  care  should  be  taken  in  this  re- 
spect ;  for  even  if  the  judge  make  the  order,  the  affidavit  may 
afterwards  be  brought  under  the  consideration  of  the  court, 
upon  a  motion  to  discharge  the  defendant  out  of  custody. 
Where  the  affidavit  was,  that  the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  sum  "  in  trover/'  without  stating 
more,  the  court  ordered  the  bail  bond  to  be  cancelled.  Hubbard 
v.  Packeco,  1  H.  Bl.  219.  So.  in  trover  for  a  bill  of  exchange, 
the  affidavit  was  holden  bad,  because  it  did  not  allege  that  the 
bill  remained  unpaid,  for  without  this  it  did  not  appear  that  the 
bill  was  of  any  value.  Clarke  v.  Cawthorne,  7  T.  R.  321.  So 
where  the  affidavit  stated,  that  the  plaintiff's  cause  of  action 
against  the  defendant  was,  for  converting  and  disposing  of  di- 
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vers  goods  and  chattels,  of  the  value  of  £250,  which  he  refused 
to  deliver  up,  though  the  plaintiff  demanded  the  same :  this 
was  holden  bad,  as  not  stating  positively  any  cause  of 
action ;  the  defendant  was  stated  to  have  refused  to  deliver  up 
the  goods,  but  it  was  not  stated  that  he  had  ever  taken  them. 
Woolley  v.  Thomas,  7  T.  R.  550.  In  another  case,  however, 
which  was  an  action  of  trover  against  a  Custom-house  officer, 
an  affidavit,  stating  the  defendant  to  be  indebted  to  the  plain- 
tiff in  £103,  for  goods  of  the  plaintiff  which  the  defendant 
had  converted  to  his  own  use,  was  holden  sufficient.  Emmer- 
$on  v.  Hawkins,  I  Wils.  335.  So,  an  affidavit  in  trover,  that 
the  deponents  had  possessed  themselves  of  certain  goods  of 
plaintiff,  and  refused  to  deliver  them  up,  and  that  they  or 
some  of  them  had  converted  them,  was  holden  good ;  because 
the  possession  and  refusal  by  all,  was  a  conversion  by  all,  and 
the  latter  words  were  surplusage.  Charter  v.  Jacques,  Cowp. 
529.  So,  an  affidavit  stating  circumstances,  shewing  that  the 
plaintiff  was  damnified  to  a  certain  amount,  was  holden  suffi- 
cient, although  it  improperly  stated  the  defendant  to  be  in- 
debted to  that  amount.  Itnlay  v.  EUefsen,  2  East,  453.  Swear- 
ing as  to  belief,  has  in  some  cases  of  this  kind  been  permitted. 
Allen  v.  Barry,  1  Chit.  168.  But  where  in  trover  by  assignees 
of  a  bankrupt,  the  conversion  was  sworn  to  merely  "  as  appears 
by  the  books  of  the  bankrupt,  and  by  the  letters  of  S.  (the 
agent),  and  letters  of  the  plaintiffs,  as  this  deponent  believes:" 
the  court  held  that  the  affidavit  in  this  respect  was  not  suffi- 
ciently certain  to  shew  a  conversion ;  and  they  discharged  the 
defendant  on  common  bail.  Moiling  v.  Buckholtx,  2M.8fS.  563 . 

Actions  by  persons  in  autre  droit  J]  Executors  and  admini- 
strators, assignees  of  bankrupt,  and  others  suing  in  autre  droit, 
may  hold  to  bail,  in  precisely  the  same  cases  as  the  persons, 
whom  they  represent,  might  have  done.  The  only  distinc- 
tion is,  in  the  form  of  the  affidavit,  which  has  been  already 
sufficiently  noticed,  ante,  p.  26,  27. 

For  what  amount  of  debt,  a  party  may  be  holden  to  bail. 

By  stat.  7  &  8  G.  4,  c.  71,  s.  1,  no  person  shall  be  holden  to 
special  bail,  "  where  the  cause  of  action  shall  not  have  origin- 
ally amounted  to  the  sum  of  £20  or  upwards,  over  and  above 
and  exclusive  of  any  costs,  charges  and  expenses,  that  may 
have  been  incurred,  recovered  or  become  chargeable  in  or 
about  the  suing  for  or  recovering  the  same  or  any  part 
thereof." 

And  as  to  defendants  who  reside  in  Wales,  and  the  counties 
palatine,  it  was  enacted  by  the  same  statute  (s.  7),  "  that  no 
sheriff  or  other  officer  within  the  said  principality,  or  within 
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the  counties  palatine  of  Chester,  Lancaster,  or  Durham, 
should,  upon  any  mesne  process  issuing  out  of  any  of  His 
Majesty's  courts  at  Westminster!  arrest  or  hold  any  person  to 
special  bail,  unless  such  process  be  duly  marked  and  indorsed 
for  bail  in  a  sum  not  less  than  £50."  As  to  Wales  and  the 
county  palatine  of  Chester,  it  is  extremely  doubtful  whether 
this  provision  has  not  been  virtually  repealed  by  11  O.  4,  & 
1  W.  4.  c.  70,  s.  13  ;  but  as  to  the  counties  palatine  of  Lan- 
caster and  Durham,  it  is  still  in  force. 

Where  the  parties  have  cross  demands  upon  each  other, 
the  plaintiff  should  arrest  for  the  balance  only ;  and  if  that  be 
not  of  a  sufficient  amount,  he  should  not  proceed  by  bailable 
process.  Where  a  plaintiff  in  such  a  case,  instead  of  giving 
credit  for  the  amount  he  owed  his  debtor,  held  him  to  bail 
for  the  full  amount  of  the  debit  side  of  the  account,  and  re* 
covered  the  balance  only :  the  court,  upon  application  by  the 
defendant,  deprived  the  plaintiff  of  his  costs,  under  stat.  43 
G.  3,  c  46,  s.  3.  Dronefield  v.  Archer,  5  B.  &  A.  537.  And 
in  another  case,  where  the  plaintiff  arrested  the  defendant  for 
£23,  when  he  knew  that  upon  the  balance  of  accounts  only 
£5  was  due  to  him,  and  the  defendant  brought  an  action 
against  him  for  it ;  the  court  held  that  the  arrest  was  mali- 
cious and  without  probable  cause,  and  that  the  party  was  en- 
titled to  recover.  Austin  v.  Delmam,  3  B,  &  C.  139.  But 
where  two  tradesmen  agreed  to  deal  with  each  other  by  way 
of  barter,  and  afterwards  one  of  them,  when  applied  to,  re- 
fused to  give  any  statement  of  his  account,  it  was  holden  that 
the  other  was  warranted  in  arresting  him  for  the  whole  value 
of  the  goods  he  had  furnished.  Germain  v.  Burrows,  5  Taunt. 
259.  Where  the  acceptor  of  a  bill  of  exchange  for  £25,  find- 
ing that  the  holder  was  about  to  proceed  against  him  upon  it, 
offered  by  letter  to  pay  him  £10  on  account,  and  afterwards 
paid  that  sum  to  his  wife ;  notwithstanding  this,  however,  the 
acceptor  was  afterwards  arrested  for  the  £25 :  upon  an  appli- 
cation to  discharge  him  out  of  custody,  it  was  argued  for  the 
plaintiff,  that  having  another  demand  against  the  acceptor, 
and  there  being  no  specific  appropriation  of  the  £10  to  the 
hill,  at  the  time  it  was  paid,  he  had  appropriated  it  to  the 
other  demand,  so  that  the  £25  was  still  due  upon  the  bill ; 
but  the  court  held  that  the  previous  letter  was  an  appropria- 
tion, and  that  as  £15  only  remained  due,  the  plaintiff  had  no 
right  to  have  the  defendant  arrested;  he  was  therefore 
ordered  to  be  discharged.  Short  v.  Cunningham,  1  Dowl.  662. 
But  where  an  attorney  arrested  his  client  for  the  amount  of 
his  bill,  and  afterwards  the  bill  was  reduced  upon  taxation  be- 
low the  amount  for  which  the  client  could  have  been  holden 
to  bail :  the  court  refused  to  order  the  bail  bond  to  be  can- 
celled.    Thwaites  v.  Piper,  4  D.  &  R.  194.    Where  the  de- 
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fendant  was  indebted  to  the  plaintiff  in  a  sum  for  which  he 
could  not  be  arrested,  and  the  plaintiff  procured  the  holder  of 
a  promissory  note  of  the  defendant  to  indorse  it  to  him,  and 
then  held  the  defendant  to  bail  for  both  debts  jointly :  the 
court,  deeming  this  an  artifice  for  the  purpose  of  evading  the 
statute,  discharged  the  defendant  upon  common  bail.  Wig- 
gletworth  v.  hherwood,  1  Ld.  Ken.  371. 

Where  the  payment  of  money  is  secured  by  a  penalty,  the 
party  shall  not  be  holden  to  bail  for  the  penalty,  but  merely 
for  the  amount  of  the  sum  secured  by  it.  Hatfield  v.  Lin- 
guard,  6  T.  R.  21 7.  Kirk  v.  Strickland,  2  Doug.  449.  So,  if 
a  tenant  be  bound  in  a  penalty  of  £100,  to  do  certain  repairs 
within  a  limited  time :  the  court  will  not  allow  him  to  be 
holden  to  bail  for  the  £100,  upon  an  affidavit  which  does  not 
shew  in  what  respect  and  to  what  amount  he  has  violated  his 
contract.  Edwardt  v.  Williams,  5  Taunt.  247.  If,  indeed, 
the  amount  sought  to  be  recovered  be  liquidated  damages  for 
the  breach  of  a  contract,  &c.  the  defendant  may  be  holden  to 
bail  for  it.  Per  Ld.  Ellenborough,  C.  J.  Wildey  v.  Thornton, 
2  East,  400.  But  the  affidavit  in  such  a  case,  must  shew  very 
fully  that  they  are  liquidated  damages,  and  not  a  mere  penalty. 
Id.,  and  must  also  shew  a  breach  of  the  contract.  Stinton  v. 
Hughes,  6  T.  R.  13.  And  the  merely  calling  them  liquidated 
damages  in  the  contract,  will  not  make  them  so.  Therefore, 
where  the  affidavit  stated  the  defendant  to  be  indebted  to  the 
plaintiff  in  the  sum  of  £20,  on  articles  of  agreement,  where- 
by he  bound  himself  in  that  sum  "  to  be  recovered  as  liqui- 
dated damages/'  and  that  he  had  broken  the  same,  by  neg- 
lecting to  make  certain  weekly  payments :  Taunton,  J.  said, 
that  what  the  plaintiff  had  thought  fit  here  to  call  liquidated 
damages,  were  not  so  in  point  of  law,  and  their  being  called 
so  in  the  instrument,  did  not  make  them  so ;  that  the  plaintiff 
in  this  case  had  no  right  to  hold  to  bail  for  the  £20,  unless  he 
had  shewn  by  his  affidavit  that  the  weekly  payments  in  arrear 
amounted  to  that  sum ;  he  therefore  ordered  the  defendant  to 
be  discharged.     Chambers  v.  Ward,  1  Dowl.  139. 

Who  may  be  holden  to  bail. 

All  persons  may  be  holden  to  bail,  unless  they  enjoy  some 
particular  exemption  from  arrest  under  civil  process ;  and 
which  exemptions  we  shall  now  consider  under  the  following 
heads : — 

The  royal  family  and  their  domestics .]  The  king,  queen,  and  all 
the  other  members  of  the  royal  family,  are  exempt  from  arrest 
for  debt.  So,  the  king's  servants  in  ordinary  with  fee,  are 
privileged  from  arrest  upon  mesne  process.    See  T.  Raym. 
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152.  J?,  v.  MotUton,  2  Keb.  3.  The  lords  of  the  bed-chamber, 
AUridge  t.  Barry,  3  Dowl.  450,  the  king's  chaplains,  Bym 
v.  Dibit*,  3  -Doit/.  448,  yeoman  of  the  king's  privy  chamber, 
tcmb.  tee  Luntley  v.  Battine,  2  B.  &  A  235,  are  thus  privi- 
leged, being  servants  in  ordinary  with  fee.  So  is  a  clerk  of 
the  kitchen,  Bartlett  v.  Hebbes,  5.  T.  R.  686,  a  lighter  of  fires 
and  candles  to  the  king's  yeoman  of  the  guard,  Forster  v. 
Htpkats,  2  Chit.  4$,  and  all  other  menial  servants  of  the 
king's  household,  me  Tapler  v.  BatHne,  lD&A.  79.  R.  v. 
Frampton,  2  Keb.  485,  although  they  publicly  carry  on  trade, 
and  the  debt  have  been  contracted  in  the  course  of  that  trade. 
King  v.  Fader,  2  Taunt.  167.  But  the  Somerset  herald,  not 
being  a  servant  in  ordinary  with  fee,  has  been  holden  not  to 
be  entitled  to  the  privilege.  Leslie  v.  Disney,  3  Dotrl.  437. 
So,  gentlemen  of  the  king's  privy  chamber,  Tapler  v.  Battine, 

1  D.  &  R.  79,  and  the  deputy  governor,  wardens  and  major  of 
the  tower,  Bateonv.  M'Lean,  2  Chit.  48,  51.    R.  v.  Frampton, 

2  Keb.  465.  Bidgood  v.  Varies,  6  B.  &  C.  84,  not  being 
menial  servants,  are  not  entitled  to  the  privilege.  If  the  right 
to  the  privilege  be  clear,  the  court  upon  application  will  dis- 
charge the  party  out  of  custody,  or  order  the  bail  bond  to  be 
delivered  op  to  be  cancelled ;  Bartlett  v.  Hebbes,  5  T.  R.  686  ; 
but  if  it  be  doubtful,  the  court  usually  refuse  to  interfere, 
leaving  the  party  to  his  remedy  by  writ  of  privilege.  Luntley 
v.  Battine,  2  B.  &  A.  234.  So,  where  a  person,  claiming  to 
be  one  of  the  king's  servants,  being  sued  in  the  Marshalsea 
court,  claimed  his  privilege  there  and  was  refused ;  he  then 
removed  the  proceedings  into  the  court  of  King's  Bench  by 
habeas,  put  in  and  perfected  bail,  allowed  judgment  to  go  by 
default,  and  a  writ  of  inquiry  to  be  executed ;  and  he  then 
moved  to  have  an  exoneretur  entered  on  the  bail  piece,  on  the 
ground  of  his  privilege :  but  the  court  held,  that  as  he  had 
removed  the  cause,  knowing  that  special  bail  was  necessary  in 
order  to  perfect  the  removal,  he  had  no  right  first  to  treat  the 
bail  as  valid,  to  get  one  benefit,  and  then  as  invalid  to  get 
another;  and  they  therefore  refused  to  relieve  him.  Sard  v. 
Fmrttt,  1B&C.  139. 

Peers.]  English  peers  and  peeresses,  are  in  like  manner  pri- 
vileged from  arrest.  So  are  Irish  peers,  Coates  v.  Ld.  Ha- 
warden,  7  B.  &  C.  388,  and  Scotch  peers,  Digby  v.  Earl  of 
Stirling,  8  Bing.  55,  who  have  been  allowed  to  vote  at  the 
election  of  representative  peers. 

Member*  of  parliament.']  Formerly  members  of  parliament 
could  not  even  be  sued  during  their  time  of  privilege.  But 
that  right  was  given  up,  by  stat.  10  G.  3,  c.  50,  reserving 
merely  the  privilege  from  arrest.    See  also  12  &  13  W.  3, 
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c.  3,  *.  2,  and  1 1  0. 2,  c.  24,  t.  2.  And  this  privilege  continues 
for  a  reasonable  time  after  a  dissolution  of  parliament ;  Bar- 
nardo  v.  Mordaunt,  1  Ld.  Ken.  125;  and  if  a  member  be 
arrested  within  that  time,  the  court  will  discharge  him, 
without  requiring  him  to  enter  any  appearance.  Holiday  ▼. 
Pitt,  2  Str.  985.  So,  where  a  defendant,  who  was  holden  to 
bail,  was  afterwards  elected  a  member  of  the  house  of  com- 
mons, the  court,  upon  application,  ordered  an  exoneration 
to  be  entered  on  the  bail  piece.  Phillips  r.  Wellesley,  1 
Dowl.  9. 

Ambassadors  and  their  servants.]  Ambassadors  cannot  be  ar- 
rested upon  civil  process;  nor  can  their  "domestics  or  domestic 
servants"  (not  being  traders  within  the  meaning  of  the  bankrupt 
laws)  be  arrested ;  all  writs  against  their  persons  or  property 
being  declared  void  by  stat.  7  Ann.  c.  1 2,  s.  3,  and  a  punishment 
assigned  to  those  who  shall  presume  to  sue  them  out  or  exe- 
cute them.  Id.  s.  5.  This  does  not  extend  to  consuls. 
Viveash  v.  Becker,  3M.&S.  284.  And  where  an  ambassador's 
servant  is  arrested,  and  an  application  is  made  to  discharge 
him,  the  affidavit  must  be  such  as  to  satisfy  the  court,  that  he 
is  a  domestic  servant  of  the  ambassador,  not  collasively  ap- 
pointed for  the  purpose  of  the  privilege,  Lockwood  v.  Coys- 
game,  3  Burr.  1676.  Toms  v.  Hammond,  Barnes,  370. 
Masters  v.  Manby,  1  Burr.  401.  Darling  v.  Atkins,  3  WUs. 
33,  but  bona  fide  appointed,  and  acting  as  such  domestic ;  and 
for  this  purpose  he  must  shew  the  nature  of  his  office  or  ser- 
vice, the  duties  he  is  required  to  perform,  and  that  he  is  in 
the  habit  of  executing  them.  Wigmore  v.  Alvarez,  Fitzg.  200. 
Ball  v.  Fitzgerald,  Barnard,  401.  Triquet  y.  Bath,  3  Burr. 
1478.  It  is  not  necessary  that  he  should  be  actually  a  menial 
servant,  Wigmore  v.  Alvarez,  Fitzg.  200,  but  he  must  be  bond 
fide  a  domestic.  See  Novello  v.  Toogood,  2  D.  &  R.  833. 
Fisher  v.  Begrez,  2  Dowl.  279.  The  ambassador's  secretary, 
is  also  within  the  act.    Hopkins  v.  De  Robeck,  3  T.  R.  79. 

Attorney.']  An  attorney  cannot  be  holden  to  bail,  in  an 
action  in  the  court  of  which  he  is  an  attorney,  Wheeler's 
case,  1  Wils.  298,  even  although  the  plaintiff  be  also  an  attor- 
ney of  the  court,  Barber  v.  Palmer,  6  T.  R.  524.  Dunn  v. 
Ascough,  Barnes,  35.  Unurin  v.  Robinson,  Barnes,  53,  and  the 
defendant  be  sued  jointly  with  another  person.  Ramsbottom 
v.  Harcourt,  4  M.  &  S.  5S5.  Keep  v.  Biggs,  2  Dowl.  278. 
Branthwaite  v.  Blacker ly,  2  Salk.  544.  Robarts  v.  Mason,  I 
Taunt.  254.  If  he  be  arrested,  the  court,  upon  application 
within  a  reasonable  time,  Bernard  v.  fVmnington,  1  Chit. 
188,  will  order  him  to  be  discharged.  Wheeler*s  ease,  1  WUs. 
298.    So,  an  attorney  cannot  be  holden  to  bail,  in  an  actkm 


Affidavit  to  holAo  bait.  37 

in  a  court  of  which  he  is  not  an  attorney,  Snee  v.  Humph- 
rey*, 1  Wife.  306,  even  although  the  plaintiff  be  an  attorney 
of  that  court.  Pearson  v.  Henson,  4  D.  &  R.  73.  See  Launder 
v.  Cockayne,  Barnes,  35,  &  Walker  v.  Rushbury,  9  Price,  16, 
contra.  If  he  be  arrested,  however,  neither  the  court  in 
which  he  is  sued,  Snee  v.  Humphreys,  1  Wits.  306.  Mayor  of 
Bamgstoke  ▼.  Bower,  2  Sfr.  864,  nor  the  court  of  which  he 
is  an  attorney.  Anon.  I  Dowl.  3,  will  interfere,  but  his  only 
remedy  is,  to  sue  out  a  writ  of  privilege,  and  plead  to  the 
jurisdiction, — in  the  mean  time  putting  in  and  perfecting  bail, 
or  remaining  in  custody,  as  in  ordinary  cases. 

An  attorney,  however,  who  has  left  off  practice,  is  not  en- 
titled to  this  privilege.  Even  where  a  bailable  writ,  against 
an  attorney,  sued  out  at  a  time  when  the  attorney  was  out  of 
practice,  was  executed  after  he  had  recommenced  practice 
and  had  his  certificate,  the  court  held  that  he  was  not  entitled 
to  his  privilege.  Brooke  v.  Bryant,  7  T.  R.  25.  So  an 
attorney,  who  has  not  taken  out  his  certificate  for  a  year  or 
longer  time,  is  not  entitled  to  his  privilege,  for  he  is  no  longer 
on  the  roll  of  attornies ;  Dyson  v.  BtrcA,  1  B.  &  P.  4  ;  but 
otherwise,  if  he  be  arrested  before  the  expiration  of  the  year. 
Skirrow  v.  Tagg,  5  M.  &  S.  281.  So,  an  attorney,  who  is  in 
prison  for  debt,  is  not  entitled  to  his  privilege,  and  may  be 
detained  upon  mesne  process.  Byles  v.  Wilton,  4  B.  &  A. 
88. 

Bankrupt  or  insolvent.']    A  bankrupt,  before  he  obtains  his 

certificate,  may  be  holden  to  bail  for  any  debt  not  actually 

proved  under  the  commission.     But  if  the  creditor  afterwards 

wish  to  prove  upon  the  estate,  he  must  relinquish  his  action, 

and  give  the  bankrupt  a  written  discharge,  before  his  proof 

can  be  received.    6  G.  4,  c.  16,  b.  59.    Or  if,  having  proved,  he 

afterwards  commence  an  action  against  the  bankrupt,  and 

hold  him  to  bail,  in  that  case,  although  a  court  of  law  would 

not  discharge  the  defendant,  see  Oliver  v.  Ames,  8  T.  R.  364. 

HiUv.  Reeves,  1  B.  &  P.  424,  yet  the  Court  of  Review  would. 

See  Harley  v.  Greenicood,  5B.&  A.95.    After  a  bankrupt  has 

obtained  his  certificate,  however,  he  cannot  be  holden  to  bail 

for  any   debt  which  was  proveable  under  the  commission, 

6  G.  4,  c.  16,  s.  121,  even  although  he  may  have  renewed  the 

debt,  after  his  bankruptcy,  by  a  promise  in  writing ;  Peers  v. 

Gadderer,  1   B.  &  C.  116.     Bailey  v.  Dillon,  2  Burr.  736. 

See  Blackbourn  v.  Ogle,  8  Price,  526,  cent. ;  unless  indeed  the 

commission  or  fiat  appear  to  have  been  grossly  fraudulent. 

Sowiey  v.  Jones,  2  W.  Bl.  725.   See  Kemp.  v.Netnlle,  5  Moore, 

21.    But  the  court  will  not  interfere  in  favour  of  a  defendant, 

who  has  been  arrested  in  this  country  for  a  debt  contracted 

abroad,  merely  on  the  ground  of  his  having  been  discharged 
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from  the  debt  by  a  bankruptcy  in  his  own  country ;  particularly 
if  the  plaintiff  at  the  time  of  the  arrest  reside  in  this  country. 
Pedder  v.  M' Master,  8  T.  R.  609.  Earlier  v.  Languish*, 
2  Chit.  55. 

So,  a  person  who  had  been  discharged  under  the  insolvent  act 
cannot  afterwards  be  holden  to  bail  for  any  debt  contained  in 
his  schedule,  7  6. 4,  c.  57,  s.  60.  Norton  v.  Moseley,  6  B.  &  C. 
106,  even  although  he  may  have  renewed  the  debt,  after  his 
discharge,  by  a  promise  in  writing.  Wilson  v.  Kemp,  3  M .  & 
S.  595.  Butt  v.  Vine,  4  D.  &  R.  154.  Collins  v.  Light  foot, 
5  B.  &  C.  581.  7Viyfor  v.  Higgins,  3  E<uf,  169.  S«?  Horton 
v.  Moggridge,  6  TYwnf.  563.  «mr.  But  where  an  insolvent, 
upon  the  hearing  of  his  petition,  was  adjudged  to  remain  in 
custody  at  the  suit  of  his  opposing  creditor  (who  was  not  a 
detaining  creditor)  for  nine  months,  and  the  marshal  dis- 
charged him  before  the  nine  months  had  expired  :  the  court 
held  that  he  might  afterwards  be  arrested  and  holden  to  bail 
by  such  opposing  creditor,  for  the  same  debt.  Edwards  v. 
Tucker,  4  D.  &  R.  216. 

Executor,  fyc.~]  There  is  an  old  rule  in  the  court  of  Queen's 
Bench,  that  an  executor,  administrator,  or  heir,  shall  not  be 
holden  to  bail ;  R.  M.  15,  c.  2 ;  and  such  is  the  practice,  not 
only  of  that  court,  but  also  of  the  courts  of  Common  Pleas  and 
Exchequer.  An  executor  or  administrator,  however,  may  be 
holden  to  bail,  in  an  action  on  a  judgment  suggesting  a 
devastavit. 

Feme  covert.']  A  married  woman,  sued  alone,  as  a  feme  sole, 
should  not  be  arrested ;  for  she  may  plead  her  coverture,  and 
the  plaintiff  cannot  recover  against  her.  If,  however,  she  be 
arrested,  the  court  will  discharge  her  on  filing  a  common  ap- 
pearance, Samwell  v.  Jenkins,  6  Moore  500,  even  although  she 
live  apart  from  her  husband,  Pritchett  v.  Cross,  2  H.  Bl.  17. 
Hookkam  v.  Chambers,  Brod.  &  J3.  92,  or  although  her  hus- 
band have  absconded,  and  the  debt  were  incurred  by  her  whilst 
a  feme  sole,  Crookes  v.  Fry,  1  B.  &  A.  165,  unless  there  be  a 
doubt  as  to  her  marriage,  or  she  have  committed  some  fraud 
in  the  contraction  of  the  debt  Partridge  v.  Clarke,  5  T.  R. 
194.  Waters  v.  Smith,  6  T.  R.  451,  Laden  v.  Justice,  I  Bing. 
344.  Freame  v.  Mitford,  1  Cromp.  &  M.  54.  Even  where  she 
contracted  the  debt  as  a  feme  sole,  and  passed  as  such,  but  she 
really  believed  her  husband  was  dead,  and  told  the  plaintiff  the 
grounds  of  her  belief,  at  the  time  he  gave  her  the  credit :  the 
court  discharged  her.  Pitt  v.  Thompson,  I  East,  16.  Nor  is 
it  any  ground  for  opposing  the  discharge  of  a  married  woman, 
that  the  plaintiff  trusted  her  as  a  feme  sole,  not  knowing  she 
was  was  married,  and  that  the  general  reputation  in  the  neigh- 
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bourhood  was  that  she  was  a  feme  sole,  provided  she  did 
not  represent  herself  as  such.  Collins  v.  Rowell,  1  New.  Rep. 
54.  Widen  v.  Sandon,  Id.  cit.  And  the  mere  fact  of  her 
firing  apart  from  her  husband,  with  a  separate  maintenance, 
will  not  warrant  the  plaintiff  in  holding  her  to  bail  as  a  fern* 
sole.  Wardall  v.  Qooch,  7  East,  582.  But  where  the  defend- 
ant was  a  foreigner,  and  her  husband  had  been  abroad  three 
years,  bat  not  separated  from  her,  the  court  refused  to  dis- 
charge her,  although  she  had  not  represented  herself  as  a  feme 
sole,  and  she  swore  she  believed  that  the  defendant  knew  she 
was  married.  Burfieid  v.  De  Pienne,  2  New.  Rep.  380,  and  tee 
l>e  GaWon  v.  VAigle,  \  B.  k  P.  8.  The  court  of  Common 
Fleas  require  the  affidavit  of  coverture  to  be  made  by  the 
woman  herself;  they  have  refused  to  discharge  a  married 
woman,  upon  an  affidavit  by  a  third  person  that  she  was  mar- 
ried. Jones  v.  Lewis,  7  Taunt.  55.  And  the  affidavit  must  be 
positive ;  it  is  not  sufficient  to  swear  to  the  marriage,  "  as  by 
the  certificate  hereunto  annexed  will  appear,"  or  the  like. 
Harvey  v.  Cooke,  5  B.  6c  A.  747.  If  it  appear  that  the  plain- 
tiff arrested  the  defendant,  knowing  her  to  be  a  married  woman, 
the  court,  upon  discharging  her,  usually  order  him  to  pay  the 
costs.    Wilson  v.  Serres,  3  Taunt.  307. 

Abo,  where  the  action  is  against  husband  and  wife,  and 
she  alone  is  arrested,  the  court,  upon  application,  will  dis- 
charge her.  Edwards  v.  Rourke,  1  T.  R.  486.  So,  where 
both  are  arrested,  the  court,  upon  application,  will  discharge 
the  wife,  even  although  it  be  for  a  debt  contracted  by  her 
Attn  sola.  Taylor  v.  Whittaker,  2  D.  &  R.  225.  And  where 
the  husband  and  wife  were  rendered  in  discharge  of  their 
bail,  the  court  discharged  the  wife,  upon  motion.  Anon.  3 
WUs.  124. 

Infant.']  An  infant  may  be  holden  to  bail,  even  upon  a  pro- 
missory note  or  bill  of  exchange,  or  for  any  other  cause  of  ac- 
tion in  which  infancy  would  be  a  good  defence ;  the  court  will 
not  discharge  him.    Madox  v.  Eden,  I  B.  &  P.  480. 

Lunatic.]  The  court  will  not  discharge  a  defendant,  upon 
entering  a  common  appearance,  merely  en  the  ground  that  he 
was  a  lunatic  at  the  time  of  the  arrest,  Nutt  v.  Vertiey,  4  T.  R. 
121,  or  has  since  become  so.  Kernot  v.  Norman,  2  T.  R.  390. 
Ibbotson  v.  Ld.  Galway,  6  T.  R.  133. 

Soldiers  and  Seamen.]  The  several  acts  of  parliament  which 
prohibit  the  arrest,  upon  mesne  process,  of  soldiers,  marines, 
and  seamen  in  the  queen's  service,  for  debts  under  £20,  are  no 
longer  of  any  effect,  that  being  the  law  now  with  respect  to 
all  persons.    For  debts  above  £20,  contracted  by  such  seamen 
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or  marines  before  they  entered  the  service,  the  affidavit  must 
be  in  the  form,  &c.  prescribed  by  stat.  1,  G.  2,  st.  2,  c.  14,  s. 
15  ;  and  the  like  as  to  soldiers,  by  the  annual  mutiny  acts. 

In  second  action  for  the  same  cause,"]  If  after  arresting  a  de- 
fendant upon  mesne  process,  the  plaintiff  hold  him  to  bail  a 
second  time  for  the  same  debt,  and  the  second  arrest  appear  to 
be  vexatious,  the  court,  upon  application,  will  order  the  de- 
fendant to  be  discharged,  or  the  bail  bond  to  be  delivered  up 
to  be  cancelled.    Commencing  an  action  by  nonbailable  pro- 

▼  cess,  and  then  suing  out  bailable  process  and  arresting  the  de- 
fendant in  a  second  action  for  the  same  cause,  is  obviously  not 
within  the  above  rule,  and  the  court  in  such  a  case  will  not  re- 
lieve the  defendant,  even  although  the  first  action  have  not 
been  discontinued,  Bishop  v.  Powell,  6  7.  B.  616.      Chapman 
v.  Vandevelde,  3  Dowl.  313,  Anon.  1  Dowl.  59.     BricklineY. 
SmaUwood,  3  Dowl.  569,  or  although  the  second  action  be  upon 
a  judgment  obtained  in  the  first,  Hesse  v.  Stevenson,  1  New 
Rep.  133,  and  although  a  writ  of  error  be  pending  on  such 
judgment,  and  bail  in  error  put  in  and  perfected.     Kindal  v. 
Carey,  2  W.  Bl.  786.     So,  where  a  writ  of  Ne  exeat  regno  was 
obtained  against  a  person,  with  relation  to  a  debt  alleged  to  be 
due,  from  him,  to  which  he  gave  bail ;   and  the  creditor  after- 
wards held  him  to  bail  for  the  debt :  the  court  refused  to  dis- 
charge him,  holding  that  this  could  not  be  deemed  a  second 
arrest  for  the  same  cause  of  action.    Musgrave  v.  Medex,  6 
Taunt.  24.     So,  where  the  first  arrest  has  been  in  a  foreign 
country,  the  defendant  may  again  be  holden  to  bail  here,  for 
the  same  cause  of  action,  Maule  v.  Murray,  7  T.  12.470,  or  on 
the  foreign  judgment;  Aliven  v.  Furnival,  1  Dowl.  614 ;  but  if 
the  first  suit  were  in  one  of  the  superior  courts  in  Ireland,  the 
courts  here  will  not  allow  the  defendant  to  be  holden  to  bail 
in  an  action  on  the  judgment.      Gunn  v.  WCUntock,  2  DowL 
660.     So,  if  the  first  arrest  or  similar  proceeding  be  in  an  infe- 
rior court,  as,  for  instance,  if  a  defendant  surrender  or  put  in 
bail  upon  a  foreign  attachment  in  London,  he  may  afterwards 
be  holden  to  bail  for  the  same  cause  of  action,  in  one  of  the 
courts   at  Westminster,  Wood  v.  Thompson,  5   Taunt.   851. 
Bromley  v.  Peck,  5  Taunt.  852,  except  in  cases  where  such  a 
proceeding  would  evidently  be  vexatious.    See  England  v. 
Lewis,  3  ".  &  R.  189.    Or,  if  in  the  first  action  the  bail  be 
discharged,  or  the  proceedings  become  unavailable,  without 
any  fault  of  the  plaintiff,  he  may  in  general  hold  the  defendant 
a  second  time  to  bail  for  the  same  cause.    Therefore,  where 
the  judgment  in  the  first  action  was  reversed  for  error,  it  was 

f  holden  that  the  plaintiff  might  again  hold  the  defendant  to 
bail  in  a  new  action  for  the  same  debt.  Cartwright  v.  Keeley, 
7  Taunt.  192.    So  where,  in  debt  on  bond,  the  plaintiff  was 
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nonsuit,  for  not  proving  the  execution  of  the  bond ;  and  the 
plaintiff  then  held  the  defendant  to  bail  in  a  second  action 
upon  the  amxne  bond :  the  court  refused  to  discharge  him,  his 
affidavit  not  denying  the    execution.      Harris   v.  Roberts, 
Bona,  69.    And  the  same  where  the  nonsuit  was  for  a  vari- 
ance. Kearney  ▼.  King,  1  Chit.  273.    But  if  a  plaintiff  be  non- 
suit upon  the  merits,  he  will  not  be  allowed  to  hold  the 
defendant  to  bail  in  a  second  action  for  the  same  cause.  Anon. 
1 1%id\  1 75.   Where  one  of  two  partners  was  sued  in  a  bailable 
action,  and  pleaded  the  non-joinder  in  abatement,  upon  which 
the  plaintiff  entered  a  cassetur  breve :  it  was  holden  that  the 
plaintiff  might  afterwards  hold  both  partners  to  bail  for  the 
same  cause  of  action.   Salisbury  v.  Whiteall,  1  Tidd.  175.     So 
where  the  defendant  gave  a  bond,  conditioned  for  the  payment 
of  a  certain  sum.  if  the  sentence  of  a  vice  admiralty  court 
should  be  affirmed  on  appeal ;  and  the  appeal  being  dismissed, 
the  obligee  held  the  defendant  to  bail  in  an  action  on  the 
bond;  the  appeal,  however,  being  afterwards  restored  upon 
petition,  the  plaintiff's  proceedings  on  the  bond  were  sus- 
pended, and  the  bail  obtained  an  exoneretur  on  the  bail 
piece;  after  some  years  the  appeal  was  again  dismissed,  and 
the  plaintiff  again  held  the  defendant  to  bail  in  a  new  action 
on  the  bond :  and  the  court  held  that  he  might  do  so,  the  pro- 
ceeding in  the  first  action  being  suspended,  and  the  bail  dis- 
charged, without  any  fault  whatever  of  the  plaintiff.     Wood- 
meston  v.  Scott,  1  New  Rep,  13.    So  where  the  defendant  in 
the  first  action  was  discharged,  on  the  ground  of  a  variance 
between  the  declaration  and  the  affidavit  to  hold  to  bail,  it  was 
holden  that  he  might  again  be  holden  to  bail  in  an  action  on 
the  judgment.     Da  la  Cour  v.  Read,  2  H.  Bl.  278.    So  where 
the  defendant  was  let  out  of  custody,  at  his  own  request,  that 
he  might  attend  to  some  particular  business,  it  was  holden 
that  be  might  be  again  arrested  upon  the  same  affidavit ;  Pen- 
fold  v.  Maxwell,  1  Chit.  275  n ;  and  the  same,  where  the  de- 
fendant was  let  out  of  custody  upon  his  promise  to  give  cer- 
tain securities,  which  he  never  afterwards  gave.    Cantellow  v. 
Trueman,  2  Dowl.  2.    So  if  the  defendant  be  discharged  in 
the  first  action,  upon  giving  bills  or  other  securities,  which 
afterwards  become  unavailable,  he  may  again  be  holden  to 
bail,  either  on  the  bills,  &c.   Hamber  v.  Cooper,  3  Dowl.  671. 
1  Gale,  103,  or  perhaps  for  the  original  cause  of  action,  if  the 
securities  become  unavailable  through  his  cwn  rie'aur    or 
fraud,  Puck/ord  v.  Maxwell,  6  T.  R.  52,  but  not  otherwise. 
Wilson  v.  Homer,  8  Bing.  54.  M'Clure  v.  Pringle,  13  Price,  8. 
Daniel  v.  Dodd,  8  Bast,  334.    So  where  the  defendant  was  dis- 
charged in  the  first  action,  on  the  ground  that  the  warrant  on 
the  writ  had  been  altered,  this  having  occurred  without  the 
plaintiffs  knowledge,  it  was  holden  that  he  might  again  arrest 
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the  defendant  for  the  same  cause.  Honsin  v.  Barrow,  6T.R.218. 
So  if  a  defendant  be  bolden  to  bail,  and  the  cause  be  referred 
before  verdict,  he  may  again  be  holden  to  bail  in  an  action  on 
the  award,  the  first  bail  being  discharged  by  the  reference. 
Collins  v.  Powell,  2  T.  R.  756.    But  if  in  the  first  action,  the 
defendant  be  discharged,  or  the  bail  exonerated,  or  the  pro- 
ceedings rendered  unavailable,  from  the  default  or  laches  of 
the  plaintiff,  he  will  not  be  allowed  to  hold  the  defendant  to 
bail  a  second  time,  either  in  an  action  on  the  judgment,  or  in 
a  second  action  for  the  same  cause.    For  instance,  if  the  de- 
fendant be  superseded  in  the  first  action,  by  reason  of  the 
plaintiff  not  proceeding  against  him  in  due  time,  he  will  not 
be  allowed  to  hold  the  defendant  to  bail,  either  in  a  second 
action  for  the  same  cause,  Imlay  v.  Ellison,  3  East,  309,  or  in 
an  action  upon  the  judgment  in  the  former  suit,  Biandford  v. 
Foote,  Cowp.  72,  even  although  the  supersedeas  were  in  an  in- 
ferior court.   England  v.  Lewis,  3  D.  &  R.  189.    And  where 
the  plaintiff,  after  holding  the  defendant  to  bail,  and  proceed- 
ing to  verdict  against  him,  took  from  him  three  bills  as  a  col- 
lateral security;  and  the  defendant  being  afterwards  rendered 
by  his  bail,  and  being  superseded  on  account  of  the  plaintiff's 
not  charging  him  in  execution,  was  again  arrested  at  the  suit 
of  the  plaintiff  upon  the  bills:  the  court,  upon  application, 
discharged  him.    Daniel  v.  Dodd,  8  East,  334.    So  after  a 
non  pros  in  the  first  action,  if  the  plaintiff  again  cause  the 
defendant  to  be  arrested  for  the  same  cause  of  action,  the 
latter  shall  be  discharged,  unless  the  plaintiff  shew  that  the 
non  pros  arose  from  some  mistake  or  the  like,  and  that  the 
second  arrest  was  not  for  the  purpose  of  vexing  or  harassing 
the  defendant.    Archer  v.  Champneys,   1  Brod.  &  B.  289. 
Williams  v   Thacker,  Id.  514.     See  Turton  v.  Hayes,  1  Str. 
439.  semb.  cont.    Where  a  plaintiff  Xliscontinues  the  first 
action,  for  any  cause  that  might  render  the  further  proceed- 
ings  in  it  nugatory  or  bad,  as  for  instance,  where  he  had 
adopted  a  wrong  form  of  action,  Bates  v.  Barry,  2  Wits,  381, 
or  brought  the  action  in  a  wrong  court,  Paine  v.  Oawdery, 
3  D.  &  R.  33,  or  the  like,  he  may  again  hold  the  defendant 
to  bail  for  the  same  cause,  after  the  discontinuance  of  the 
first  action  is  perfected  by  the  costs  being  taxed  and  paid. 
Belifont  v.  Levy,  2  Str.  1209.  Moiling  v.  BuckholU,  3  M .  &  S. 
1 53 ;  and  see  Price  v.  Day,  3  Dowl.  463.    But  where  a  detainer 
was  lodged  against  a  prisoner,  already  in  custody  in  execution 
in   another  suit,  but  the  detainer  being  for  too  small  a  sum, 
the  plaintiff  obtained  the  usual  rule  to  discontinue  on  pay- 
ment of  costs,  and  before  the  costs  were  paid,  lodged  another 
detainer  for  the  correct  sum  against  the  defendant :  this  was 
objected  to,  as  the  costs  had  not  been  paid ;  but  the  court 
held  it  regular,  saying  that  this  was  not  like  the  case  of  a 
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fresh  arrest,  which  cannot  be  made  until  after  the  costs  have 
been  paid.  White  v.  Qompertz,  b  B.hA.  905.    See  S.  C.  1  D. 

6  R.  556,  cont.  Where  a  plaintiff,  however,  discontinued  his 
first  action,  because  it  was  commenced  before  the  time  of 
credit  had  expired,  and  afterwards  commenced  a  fresh  action 
for  the  same  cause,  and  again  held  the  defendant  to  bail :  the 
court  held  that  he  had  no  right  to  do  so,  and  discharged  the 
defendant.  Wheelwright  v.  Joseph,  5  M.  &  5.  93.  And  the 
same  in  all  cases,  where  the  first  arrest  was  improper,  or  the 
sfeood  vexatious.  Where  the  plaintiff  arrested  the  defendant 
for  two  Hems,  and  recovered  for  one  of  them  only,  offering  no 
evidence  on  the  other,  and  then  held  the  defendant  again  to 
hail  for  the  other,  the  court  discharged  him.  Hamilton  v.  Pitt, 

7  Biug.  230. 

Executors  may  hold  a  party  to  bail,  for  a  debt  due  to  their 
testator,  although  the  testator  in  his  lifetime  had  holden  the 
defendant  to  bail  for  the  same  debt ;  Melim  v.  Evans,  1  Cromp. 
k  J.  82 ;  that  is,  supposing  the  first  action  to  have  abated. 
So,  the  assignees  of  a  bankrupt  may  hold  a  party  to  bail  for  a 
debt  due  to  the  bankrupt's  estate,  although  the  bankrupt,  be- 
fore his  bankruptcy,  had  holden  the  defendant  to  bail  for  the 
same  cause.  Borne*  v.  Maton,  1  Tidd.  1 75.  But  where  a 
bailable  action  was  brought  by  assignees  in  the  name  of  the 
bankrupt,  and  the  defendant  arrested,  it  was  holden  that  the 
defendant  could  not  afterwards  be  holden  to  bail  at  the  suit  of 
the  assignees,  for  the  same  cause  of  action,  until  the  first  action 
had  been  discontinued  and  the  costs  paid.  Carter  v.  Hart, 
I  CkU.  276. 

By  R.  G.  H.  2  W.  4,  s.  7,  "  after  non  pros,  nonsuit,  or  dis- 
continuance, the  defendant  shall  not  be  arrested  a  second 
time,  without  the  order  of  a  judge."  The  only  alteration  this 
role  makes  in  the  practice,  is,  that  in  the  particular  cases 
mentioned  in  it,  a  judge's  order  must  be  obtained,  before  the 
defendant  is  holden  to  bail  in  the  second  action ;  the  judge, 
in  considering  whether  an  order  shall  be  granted,  will  still  be 
guided  by  the  former  decisions  upon  the  subject.  The  rule 
also  is  strictly  confined  to  the  cases  of  non  pros,  nonsuit,  and 
discontinuance;  Cantellon  v.  Trueman,  2  Dowl.  2;  and  in 
cases  within  it,  it  is  not  necessary  to  indorse  on  the  writ  that 
it  is  sued  out  by  leave  of  a  judge.  Richards  v.  Stuart,  2 
Dotri.  754. 

The  affidavit. 

TUle.]  By  R.  T.  37,  G.  3,  K.  B.  "  affidavits  of  any  cause 
of  action,  before  process  sued  out  to  hold  defendants  to  bail, 
must  not  be  intituled  in  any  cause,  nor  read,  if  filed."  See 
King  v.  Cole,  6  T.  R.  640.    Clarke  v.  Cawthorne,  7  T.  R.  321. 
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And  the  same  in  the  court  of  Common  Pleas,  HoUis  v.  Bran- 
don, 1  B.  &  P.  36.  Grew  v.  Redshaw,  1  B.  &  P.  227,  and 
Exchequer,  Damp,  45.  They  need  not  be  intituled  in  the 
court,  Kennet  and  Avon  Canal  Co.  v.  Jones,  7  T.  R.  451, 
Urquhart  v.  Die*,  3  DotpJ.  17.  Bland  v.  Drafte,  1  Chit.  165, 
unless  sworn  in  court,  before  the  judge  of  another  court. 
See  ante,  p.  7. 

Deponent's  addition.']  The  affidavit  must  state  the  addition 
of  the  party  making  it;  R.  G.  H.  2  W.  4,  s.  5.  ante,  p.  11  ; 
otherwise  the  defendant  may  be  discharged,  upon  entering  a 
common  appearance.  Jarret  v.  Dillon,  1  East,  18.  "  Manu- 
facturer," Smith  v.  Founder,  3  B.  &  P.  550,  and  "  Merchant," 
Vaissier  v.  Alderson,  3  Af .  &  S.  1 66,  have  been  deemed  good 
additions  of  degree  or  mystery ;  "  of  Bath,  in  the  county  of 
Somerset,"  Coppin  v.  Potter,  2  Dowl.  785,  "  of  the  City  of 
London,"  Vaissier  v  Alderson,  3  M.&lSA  66,  have  been  deemed 
good  additions  of  place.  But  in  prudence  it  may  be  advisable  to 
state  the  addition  both  of  degree  and  place,  with  more  certainty 
than  in  the  instances  now  mentioned.  It  is  not  sufficient  to  say 
"  late  of  such  a  place,  but  the  present  abode  of  the  party  must 
be  stated.  Sediey  v.  White,  1 1  East,  528.  Where,  however, 
the  affidavit  was  "  late  of  Tyrone,  in  the  county  of  Tyrone, 
in  Ireland,  but  now  in  Dublin  Castle,"  it  was  holden  suffi- 
cient. Stuart  v.  Gaveran,  1  Har.  &  W.  699.  Where  a  fo- 
reigner, resident  abroad,  and  who  came  to  this  country  merely 
for  the  purpose  of  making  the  affidavit,  was  described  as  of 
his  place  of  residence  in  the  foreign  country,  and  not  of  the 
place  where  the  affidavit  was  made :  the  court  held  this  to  be 
sufficient.  Bouhett  v.  Kittoe,  3  East,  154.  And  where  a 
clerk  described  himself  as  clerk  to  A.  B.  &  C.  D.  of,  &c. 
(stating  their  place  of  business),  this  was  holden  to  be  suffi- 
cient. Alexander  v.  Milton,  1  Dowl.  570,  2  Tyr.  495.  Has- 
lope  v.  Thome,  1  M.  &  S.  103.  The  addition  of  place  given, 
must  be  the  true  place  of  residence  or  of  business  of  the  depo- 
nent; if  it  be  mis-described,  the  court,  upon  application, 
will  discharge  the  defendant  or  order  the  bail  bond  to  be  deli- 
livered  up  to  be  cancelled.  Collins  v.  Goodyer,  2  B.  &  C.  563. 
See  further  upon  this  subject,  ante,  p.  1 1. 

Names  of  parties.]  Before  the  making  of  the  statute  and 
rule  of  court,  which  shall  be  mentioned  presently,  if  an  affi- 
davit to  hold  to  bail  described  the  defendant  by  his  surname 
and  the  initial  merely  of  his  christian  name,  it  would  be  bad, 
and  the  defendant  would  be  discharged  out  of  cusody,  or  the 
bail  bond  ordered  to  be  delivered  up  to  becancelled ;  Reynolds 
v.  Hankin,  4  B.hA.  536.  Lake  v.  Silh,  3  Bing.  296 ;  even 
although  the  action  were  brought  on  a  written  instrument, 
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signed  with  the  initial  of  his  christian  name,  and  the  defendant 
had  signed  the  bail  bond  in  the  same  manner.  Parker  v.  Bent, 
2D8lR.  73.  AT  Beat  h  v.  Chatterley,  2  D.  &  R.  237.  Taylor  v. 
Rutkerman,  5  Moore,  264.  So,  if  the  christian  name  was  mis- 
taken, as  "  James  Thomas"  for  John  Thomas,  Coles  v.  Gum, 
\  Bing.  424,  "  Josiah"  for  Josias,  Johnson  v.  Cooper,  5  Moore, 
472,  the  court  would  discharge  the  defendant,  or  order  the 
bail  bond  to  be  cancelled,  even  although  the  defendant  signed 
the  bail  bond  with  an  initial  corresponding  with  both  names. 
And  the  same  as  to  the  surname,  semb.  See  Finch  v.  Cocken, 
1  Gale,  130.  Where  the  affidavit  was  made  by  a  clerk,  who 
described  himself  as  clerk  to  Lewis  Joseph  John  Noel,  and 
swore  that  the  defendant  was  "justly  and  truly  indebted  unto 
the  said  John  Noel :  the  court  held  it  sufficient,  the  word 
"  said"  referring  to  the  party  previously  named.  Noel  v.  Wil- 
liams, 1  Dowl.  558. 

But  by  stat.  3  &  4.  W.  4,  c.  42,  s.  12,  "  in  all  actions  on 
bills  of  exchange  or  promissory  notes  or  other  written 
instruments,  any  of  the  parties  to  which  are  designated  by  the 
initial  letter  or  letters,  or  some  contraction,  of  the  christian  or 
first  name  or  names,  it  shall  be  sufficient,  in  any  affidavit  to 
hold  to  bail,  and  in  the  process  or  declaration,  to  designate 
such  persons  by  the  same  initial,  letter,  or  letters,  or  contrac- 
tion of  the  christian  or  first  name  or  names,  instead  of  stating 
the  christian  or  first  name  or  names  in  full." 

And  by  R.  G.  H.  2,  W.  4,  s.  32,  in  all  cases  "  where  the  de- 
fendant is  described  in  the  process  or  affidavit  to  hold  to  bail, 
by  initials,  or  by  a  wrong  name,  or  without  a  christian  name, 
the  defendant  shall  not  be  discharged  out  of  custody  or  the 
bail  bond  delivered  up  to  be  cancelled,  on  motion  for  the  pur- 
pose, if  it  shall  appear  to  the  court,  that  due  diligence  has  been 
used  to  obtain  knowledge  of  the  proper  name."  Where 
'William  Phillips  was  holden  to  bail  by  the  name  of  James 
Phillips,  and  an  application  was  made  to  discharge  him  out  of 
custody,  on  the  ground  of  this  misnomer ;  it  appeared  by  the 
plaintiffs  affidavit  that  he  inquired  of  the  defendant's  partner, 
who  told  him  that  the  defendant's  name  was  James,  and  that 
be  had  also  made  inquiry  of  the  defendant's  bankers :  Patteson, 
J.  held  this  to  be  sufficient  inquiry,  and  discharged  the  rule. 
Ladbrook  v.  Phillips,  1  Har.  &  W.  109.  See  also  Rosset  v. 
Hartley,  5  Nee.  &  M.  415. 

Statement.]  The  affidavit  must  state  a  good  cause  of  action. 
If,  for  instance,  it  be  upon  a  special  promise  to  pay  a  sum  of 
money,  it  must  shew  a  consideration  for  the  promise,  and  a 
breach.  Where  the  affidavit  stated  a  promise  by  the  defend- 
ant to  marry  the  plaintiff  within  a  certain  time,  or  pay  her 
£1,000,  it  was  holden  insufficient,  because  it  did  not  state  any 
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promise  by  the  plaintiff  to  marry  the  defendant,  or  any  other 
consideration  for  hi&  promise  to  marry  her.  Macpherson  v.  Lovie, 
IB.  &  C.  108.  So  an  affidavit  on  articles  of  agreement,  not 
stating  the  consideration,  or  shewing  that  they  were  under  seal, 
was  holden  bad.  Walker  v  Gregory,  1  Dowl.  24.  So  where  the 
affidavit  stated  that  the  defendant  was  indebted  to  the  plaintiff 
in  £50,  under  an  agreement  between  them,  by  which  the  de- 
fendant agreed  to  forfeit  £50 ;  but  it  stated  no  breach  of  the 
agreement :  the  court  held  it  to  be  insufficient.  Stinton  v. 
Hughe*,  6  T.  R.  13.  See  Waters  v.  Joyce,  ID.  &R.  150.  And 
the  affidavit  must  contain  every  averment,  which  would  be  ne- 
cessary in  a  declaration  for  the  same  cause,  to  shew  a  good 
cause  of  action.  Therefore,  where  an  affidavit  stated  the  de- 
fendant to  be  indebted  to  the  plaintiff  in  £1000,  "under  an 
agreement  in  writing,  whereby  the  defendant  undertook  to  pay 
the  plaintiff  the  balance  of  accounts,  which  balance  is  still  due 
and  unpaid,"  without  stating  that  the  balance  was  £1000,  it 
was  holden  to  be  insufficient.  Hatfield  v.  Linguard,  6  T.  R. 
217.  So,  where  an  award  directed  that  one  of  two  parties 
should  pay  the  costs  of  the  reference,  and  that  the  other  should 
repay  him  on  demand;  and  the  former  having  paid  these 
costs,  made  an  affidavit  of  debt  against  the  latter,  stating  the 
payment,  but  not  alleging  any  demand  of  repayment:  the 
court  held  this  to  be  insufficient,  even  although  the  defendant 
was  holden  to  bail  under  a  judge's  order.  Driver  v.  Hood,  7 
B.  &  C.  494.  And  see  Anon,  1  Dowl.  5.  So,  an  affidavit  on 
an  agreement  to  pay  £25,  as  defendant's  proportion  of  certain 
business  the  plaintiff  was  to  procure  his  attorney  to  do,  and 
which  was  done,  was  holden  bad,  because  it  did  not  state  that 
the  plaintiff  had  paid  his  attorney.  Townsend  v.  Burns,  1 
Dowl.  562 ;  2  Cromp.  and  J.  468.  Where  a  party  may  be 
holden  to  bail  in  debt  on  statute,  the  affidavit  must  state  all 
the  facts  necessary  to  bring  the  case  within  the  words  and 
meaning  of  the  statute.  See  Davis  v.  Mazzinghi,  1  7*.  R.  705. 
Watson  v.  Shaw,  2  T.  R.  654.  Holland  v.  Bothmar,  4  7\„  R. 
228.  The  affidavit  must  also  shew,  either  expressly  or  by  ne- 
cessary implication,  that  the  sum  sought  to  be  recovered  ts 
due  and  payable,  and  unpaid,  at  the  time  of  making  the  affida- 
vit. Smith  v.  Kendal,  7  D.  &  R.  232.  Mackenzie  v.  Mac- 
kenzie,  ]  T.  R.  716.  Anon.  1,  Dowl.  5.  Set  Phillips  v. 
Turner,  3  Dowl.  163.  Barnard  v.  Neville,  3  Bing.  126.  If, 
however,  any  thing  stated  in  an  affidavit  can  be  rejected  as 
surplusage,  it  shall  not  vitiate  it.  And  therefore  where 
an  affidavit  stated  that  Randle  Sutton  was  indebted  to  the 
plaintiff  in  a  certain  sum,  for  money  paid  by  the  plaintiff  for 
the  said  Randle  Jackson,  the  court  held  that,  as  there  was 
nothing  in  the  affidavit  to  satisfy  the  word  "  said,"  if  "  Jack- 
son" were  to  be  retained,  the  word  "  Jackson"  might  be  re- 
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jetted  as  surplusage,  and  the  affidavit  would  then  he  good. 
Hughes*.  Sutton,  3  M.  &  S.  178.  And  see  Noel  v.  Williams, 
1  Dssrl.  558,  ante.  p.  45.  Care  must  be  taken  that  the  cause 
of  action  to  be  stated  in  the  affidavit,  be  that  for  which  the 
plaintiff  intends  to  declare  ;  otherwise  the  court,  upon  appli- 
cation* will  order  an  exoneretur  to  be  entered  on  the  bail 
piece,  or,  if  bail  be  not  perfected,  will  order  the  bail  bond  to 
be  delivered  up  to  be  cancelled,  or  the  defendant  to  be  dis- 
charged. Spalding  v.  Mure,  6  T.  R.  363.  Tetherington  v. 
Go&ng,  7  T.  R.  80.  At  wood  v.  Rattenbury,  5  Moore,  209. 
Jnd  see  Brooks  v.  Clark,  2  D.  &  R.  148. 

The  necessary  facts  also  must  be  stated  with  sufficient  par- 
ticularity, that  the  court  may  see  whether  a  bailable  cause  of 
action  is  stated  in  it  or  not.  Therefore  a  mere  general  state- 
ment of  the  cause  of  action,  as  that  the  defendant  is  indebted 
in  so  much  "  on  promises/'  Cope  v.  Cooke,  2  Doug.  467,  or 
"upon  breach  of  articles,"  1  Tidd.  183,  or  "in  trover,"  Hub- 
bard  v.  Pacheeo.  1  H.  Bl.  218,  or  the  like,  or  a  general  state- 
ment that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
of  £500,  without  stating  for  what  cause,  Cooke  v.  Dobree ;  and 
see  PoUeri  v.  De  Souxa,  4  Taunt.  154,  would  be  bad.  And  the 
frets  must  be  stated  with  such  certainty,  that  if  the  affidavit 
be  true,  the  debt  must  necessarily  exist.  Therefore  where  the 
affidavit  stated  the  defendant  to  be  indebted  to  the  plaintiff  in 
the  sum  of  £500,  "upon  an  account  stated  between"  them, 
without  alleging  that  it  was  stated  by  them,  or  by  the  defend- 
ant :  Coleridge,  J.  (after  consulting  the  other  judges  of  the 
King's  Bench),  held  it  to  be  bad ;  consistently  with  the 
affidavit,  the  account  might  have  been  stated  by  a  third  person, 
without  the  privity  or  consent  of  the  parties,  and  no  debt 
actually  subsist.  Hooper  v.  Vestris,  T.  1837,  M.  S.  Nor  will  the 
allegation  that  the  defendant "  is  indebted''  to  the  plaintiff  at  all 
aid  the  statement  in  the  affidavit  in  this  respect,  Kelly  v.  Cur- 
son,  1  Hear.  &  W.  678,  per  Littleton,  /.,  although  it  may  perhaps 
in  others.  See  Coppingerv.  Beaton,  8  T.  R.  338.  Lambert  v. 
JFray,  3  Dowt.  169.  Pickmanv.  Collis,  Id.  429.  Masters  v. 
BiWmg.Id.  751. 

The  statement  also  must  be  positive,  and  not  merely  by  way 
of  argument.  Thus,  where  in  an  action  for  double  rent,  for  hold- 
ing over,  the  affidavit  stated  the  notice  to  quit,  and  the  holding 
over,  whereby  an  action  accrued,  &c. :  but  the  court  held  it 
bad,  because  it  merely  stated  the  debt  by  way  of  argument ; 
and  they  accordingly  discharged  the  defendant.  Wheeler  v. 
Copetamd,  5  T.  R.  364.  Where  the  affidavit  stated  an  agree- 
ment for  the  sale  of  some  property,  the  sale,  and  the  value,  by 
reason  whereof  the  defendant  became  indebted  to  the  plaintiff 
in  a  certain  sum,  that  the  plaintiff  received  only  so  much  on 
account,  by  reason  whereof  the  defendant  was  indebted  to  him 


48  Affidavit  to  hold  to  bail. 

in  so  much,  &c. :  this  was  holden  bad,  for  the  same  reasojp. 
Fowler  v.  Morton,  2  B.  &  P.  48. ;  and  see  Elworthy  v.  Maun- 
der, 5  Bing.  295.  Long  v.  LincA,  3  IVUs.  ]  54.  Also,  swearing 
to  a  debt,  "as  appears  by"  certain  books  or  papers,  or  by  any 
similar  reference  to  documents,  renders  the  affidavit  bad* 
Powell  v.  Portherch,  2  T.  R.  55.  Williams  v.  Jackson,  3  T.  R. 
575.  Anon.  1  HVs.  121.  AoUtn  v.  Mills,  I  fFti*.  279.  Kelly 
v.  Devereux,  1  Wilf.  339.  Jennings  v.  Martin,  3  Burr.  1447, 
except  in  the  case  of  executors  and  assignees  of  bankrupt,  as 
already  mentioned,  ante  p.  26.  Where  the  affidavit  stated  that 
the  defendant  "in"  indebted,  instead  of  "is"  indebted,  it 
was  holden  bad.  Reeks  v.  Groneman,  2  fVUs.  224.  Where  it 
stated  the  defendant  to  be  indebted,  but  did  not  say  to  the 
plaintiff,  it  was  also  holden  insufficient.  Balbi  v.  Bailey,  6 
Taunt.  25. 

And  lastly,  one  affidavit  cannot  be  made,  to  hold  to  bail  in 
two  or  more  actions,  either  stating  debts  as  due  to  different 
plaintiffs,  Dean  of  Exeter  v.  Seagell,  6  T.  R.  688,  or  from  dif- 
ferent defendants.  Hussey  v.  Wilson,  5  T.  R.  254.  Gilly  v. 
Lockyer,  1  Doug.  217.  Goodwin  v.  Parry,  4  T.  R.  577.  The 
affidavit  in  such  a  case  is  void,  and  may  be  objected  to  at  any 
time,  even  after  the  defendant  has  taken  a  step  in  the  cause. 
Hussey  v.  Wilson,  5  T.  R.  254.  There  is  no  objection,  how- 
ever, to  include  in  one  affidavit,  several  causes  of  action,  which 
may  be  included  in  the  same  declaration.    See  ante,  p.  26. 

Jurat."]  The  jurat  of  an  affidavit  in  ordinary  cases  has 
already  been  sufficiently  noticed,  ante,  p.  13.  If  an  affidavit 
to  hold  to  bail  be  sworn  before  the  officer  who  issues 
the  process,  the  form  of  the  jurat  will  be  thus,  in  K.  B. : 
"sworn  at  the  Queen's  Bench  office,  this  — —  day  of  — 

1838,  before ."  In  C.  P. "  sworn  at  the  Filacer's  Office  in 

{Pump  Court,"  or  "Elm  Court,"  or  "Hare  Court,"  as  the  case 

may  be!  "  Temple,  this  —  day  of 1838,  before 

. '     In  Exch.  "sworn  at  the  Exchequer  Office,  Lincoln9* 

Inn,  this  day  of 1838,  before ."  See 

post. 

When  to  be  made.]  The  affidavit  should  be  made  shortly  be- 
fore the  suing  out  of  the  process.  Where  it  was  made  in 
July,  1744,  at  a  time  when  the  plaintiff  was  going  abroad,  and 
the  process  was  not  sued  out  until  May,  1 747,  the  court  dis- 
charged the  defendant  on  common,  bail,  saying,  that  although 
the  debt  might  be  due  in  1744,  it  did  not  follow  that  it  was 
still  owing  in  1747.  Collier  v.  Hague,  2  Str.  1270.  It  remains 
in  force  for  one  year ;  Ramsden  v.  Maugham,  4  Dowl.  403  ; 
after  which  process  cannot  regularly  be  sued  out  upon  it. 
Pitches  v.  Davey,  1  Tidd,  192.    Stewart  v.  Freeman,  Id. 
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Where  Mode.]  The  affidavit  may  be  made  in  this  country, 
as,  in  Ireland,  Scotland,  any  of  the  British  colonies,  or  in  any 
foreign  country ;  the  only  distinctions  are,  as  to  the  person  De- 
late whom  it  to  to  be  sworn,  and  that  an  affidavit  made  out  of 
England  must  be  laid  before  a  judge  m  this  country,  and  his 
order  obtained  for  leave  to  sue  out  process  upon  it,  before 
such  process  can  regularly  be  sued  out.  &  Mealy  v.  Newell, 
8  Barf,  364.  French  v.  BeUew,  1  M.  &  8.  302.  Although 
made  in  a  foreign  country,  it  must  be  in  the  English  language, 
and  interpreted,  if  necessary,  to  the  deponent,  See  Marzetti 
r.  Joutfroy,  1  Dowl.  41,  and  it  must  state  the  sum  as  in 
*  pounds  sterling  English."  Picardo  v.  Machado,  4  B.  ft  C. 
886.  In  other  respects,  these  affidavits  must  be  the  same  as 
those  sworn  in  this  country.  Netbitt  v.  Pym,  7  T.  R. 
376  n. 

Be  whom.']  It  is  usually  made  by  the  plaintiff  himself.  But 
it  may  be  made  by  his  agent  or  collector,  Short  v.  Campbell, 
3  Dowl.  481,  1  Gale,  60,  and  tee  Monro  v.  Spinks,  8  T.  R. 
284.  Can  v.  Levy,  8  T.  R.  520,  or  by  any  other  person  who 
will  swear  positively  to  the  debt,  King  v.  Lord  Turner,  1  Chit. 
58.  L*ftje$,  1  A.  ft  P.  1.  Andriou  v.  Morgan,  4  Taunt.  231,  as 
the  court  will  not  inquire  into  the  deponent's  means  of  know- 
ledge. Per  Coleridge,  J.  m  Harrison  v.  Turner,  4  Dotal.  75. 
And  it  is  no  objection  to  say  that  the  deponent  has  been  con- 
victed of  a  conspiracy,  Park  v.  Strocklee,  4  D.  ft  R.  144,  or  of 
felony.  Anon  1  Chit.  165.    See  Holmet  v.  Orant,  ante  p.  17. 

Before  whom  tworn.j  The  affidavit  may  be  sworn  before 
the  officer  who  issues  the  first  process;  12  O.  1,  c.  29;  for- 
estry, in  the  Queen's  Bench,  before  the  signer  of  the  writs ;  in 
the  Common  Pleas,  before  the  filacer  for  the  proper  county ; 
m  the  Exchequer,  before  one  of  the  masters,  or  bis  deputy 
signer  of  the  writs ;  but  after  the  1st  of  January,  1 838,  before 
one  of  the  masters,  or  before  the  clerk  or  deputy  in  the  mas- 
ters* office  whose  duty  it  may  be  to  sign  the  writs.  Where 
an  alias  or  pfories  capias  therefore  is  sued  out,  it  is  not  neces- 
sary that  there  should  be  a  fresh  affidavit  of  debt,  because 
there  is  already  an  affidavit  made  before  the  officer  who  issued 
the  first  process.  Even  formerly  in  the  Common  Pleas,  where 
the  filacer,  who  issued  the  alias  and  pluries,  was  not  always 
the  same  who  issued  the  first  writ,  there,  although  the  alias 
were  issued  by  a  different  officer,  it  was  not  necessary  to  file 
with  him  a  fresh  affidavit  of  debt,  but  it  was  sufficient  if  you 
obtained  an  office  copy  of  the  affidavit  already  made,  from  the 
office  where  it  was  filed,  and  filed  it  with  the  filacer  who  signed 
the  alias,  &c.  See  Baker  v.  Alien,  1  B.  ft  C.  526.  Rodwell  v. 
Chapman,  1  Dowl.  634.    A  plaintiff,  however,  sometimes,  in* 
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stead  of  suing  out  an  alias  or  pluries,  sues  out  a  capias  into 
a  different  county.  And  in  such  cases,  as  in  all  the  courts  at 
present,  such  writs  are  always  signed  by  the  same  officers  who 
signed  the  first  writ,  a  fresh  affidavit  to  hold  to  bail  is  not 
necessary.  See  Ramsden  v.  Maugham,  4  Dowl.  403.  Rock 
v.  Johnson,  Id.  405,  and  see  Beck  v.  Young,  3  Dowl.  280, 
overruling  Beck  v.  Young,  2  Dowl.  462.  Where  an  affidavit 
purported  to  be  sworn  "  at  the  King's  Bench  office  before 
Thomas  Chambre,"  it  was  holden  sufficient,  although  it 
did  not  appear  upon  the  face  of  it  that  Thomas  Chambre 
was  an  officer  of  the  court.  Howell  v.  WUkins,  7  B,  &  C. 
783.  And  where  an  affidavit  purported  in  the  jurat  to 
be  sworn  before  J.  Y.  "  deputy  filacer,"  it  was  holden 
good,  although  not  intituled  in  the  court.  Bland  v. 
Drake,  1  Chit.  165.  If  the  affidavit  be  made  by  a  foreigner, 
not  understanding  the  English  language,  an  interpreter  must 
be  sworn  to  interpret  it  to  him,  he  must  be  sworn  to  his  in- 
terpretation, and  all  this  must  be  stated  in  the  jurat.  Mar- 
zetti  v.  Jouffroy,  1  Dowl.  41. 

In  the  country  the  affidavit  is  sworn  before  a  commissioner 
of  the  court  for  taking  affidavits ;  and  it  is  no  objection  that 
such  commissioner  is  the  plaintiff's  attorney.  R.  O.  H.  2  TV.  4, 
s.  6,  ante,  p.  15.  In  town,  it  may  be  sworn  in  court,  or  before 
a  judge  of  the  court ;  12  G.  1,  c.  29 ;  or  before  a  judge  of  any 
other  of  the  courts  of  law  at  Westminster,  if  it  be  intituled  of 
the  court  in  which  it  is  to  be  used.  R.  O.  H.  2  W.  4,  *.  4, 
ante,  p.  14. 

In  Ireland,  Scotland,  and  the  colonies,  an  affidavit  sworn 
before  a  magistrate,  was  always  deemed  sufficient  to  obtain  a 
judge's  order  to  hold  to  bail  in  this  country,  upon  the  signa- 
ture to  the  jurat,  and  the  authority  of  the  magistrate  to  take 
affidavits,  being  verified  by  an  affidavit  made  in  this  country. 
See  Sharp  v.  Johnston,  2  Bing.  N.  C.  246,  4  Dowl.  324.  So 
an  affidavit,  purporting  to  be  sworn  before  the  chief  justice  of 
the  King's  Bench  in  Ireland,  and  the  signature  verified  by 
an  affidavit  made  here,  has  been  holden  sufficient  to  obtain  a 
judge's  order  to  hold  to  bail  in  this  country,  although  the 
place  where  the  affidavit  was  sworn  was  not  mentioned  in  the 
jurat.  French  v.  BeUew,  1M.&S.  302.  By  3  fc  4  W.  4. 
c.  42,  s.  42,  however,  the  courts  of  law  at  Westminster  were 
empowered  to  appoint  commissioners  in  Ireland  and  Scotland, 
for  taking  affidavits;  and  they  have  accordingly  done  so. 
Whether,  since  the  appointment  of  these  commissioners,  an 
affidavit  sworn  before  a  justice  of  the  peace  in  Ireland  or 
Scotland,  as  formerly,  can  be  received  in  the  courts  in  this 
country,  has  not  been  decided.  See  Sharp  v.  Johnston,  2  Bing. 
JV.  C.  246,  4  Dowl.  324.  If  the  affidavit  be  sworn  before  one 
of  these  commissioners,  his  signature  to  the  jurat  need  not  be 
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verified  by  affidavits  as  formerly ;  nor  is  it  necessary  it  should 
seem,  that  a  judge's  order  should  be  obtained  upon  it,  before 
the  process  is  sued  out. 

In  foreign  countries,  the  affidavit  may  be  sworn  before  the 
mayor  or  other  magistrate  of  the  place ;  and  upon  his  sig- 
nature to  the  jurat,  and  his  authority  to  administer  oaths  and 
take  affidavits,  being  verified  by  an  affidavit  made  in  this 
country,  a  judge's  order  may  be  obtained  upon  it  for  holding 
the  defendant  to  bail.  O*  Mealy  v.  Newell,  8  Bast,  364.  and  see 
Datmer  v.  Barnard,  7.  T  R.  251.  Whether  an  affidavit  can 
legally  be  sworn  before  a  British  consul  in  a  foreign  country 
has  been  doubted ;  Picardo  v.  Machado,  4B.  &  C.  886 ;  it 
may,  perhaps,  before  a  consul  general.  See  6  0.4,  c.  87,  s.  20. 
Re  Barber,  4  Dowl.  640. 

Discharge  of  defendant,  when,  Sfc]  If  the  affidavit  be  insuf- 
ficient, by  reason  of  any  defect  in  the  title,  the  body  of  it,  or 
the  jurat,  as  already  mentioned,  the  court  upon  application 
will  discharge  the  defendant,  or  order  the  bail  bond  (if  he  have 
given  one)  to  be  delivered  up  to  be  cancelled,  on  his  entering 
a  common  appearance.  This  application,  however,  must  be 
made  within  a  reasonable  time,  otherwise  the  court  will  not 
entertain  it.  Powell  v.  Petre,  5  Dowl.  276,  1  Nev.  k  P.  227. 
Fviey  v.  Rallett,  2  Dowl.  708,  and  tee  Mammat  v.  Mat  hew, 
2  Doid.  797.  The  court  have  also  refused  to  entertain  it, 
after  plea  pleaded,  Levy  v.  Dupont,  7  T.  R.  376,  n,  or  time 
obtained  for  pleading ;  Knight  v.  Dorty,  1  B.  k  P.  48 ;  or  after 
interlocutory  judgment  and  notice  of  enquiry ;  Desborough  v. 
Coppinger,  8  T.  A.  77;  or  after  bail  perfected,  Chapman  v. 
Snow,  I  B.  &  P.  132.  Jones  v.  Price,  1  East,  81,  or  after  bail 
put  in,  DtJton  v.  Barnes,  1  M.  k  S.  230.  &  Argent  v.  Vxvant, 

1  East,  334.  Morgan  v.  Bayliss,  3  Dowl.  117.  Reeves  v.  Hucher, 

2  Tyr.  161,  though  put  in  merely  for  the  purpose  of  render, 
Showman  v.  Whallty,  6  Taunt.  1 85,  or,  it  seems,  after  the 
time  for  putting  in  bail  has  expired.  Toucher  v.  Colegate, 
2  Cromp.  k  J.  489.  And  where  a  defendant,  hearing  that  a 
bailable  writ  was  out  against  him,  voluntarily  gave  a  bail 
bond,  the  court  held  that  he  could  not  afterwards  object  to 
the  affidavit  to  hold  to  bail.  Norton  v.  Danvers,  7  T.  R.  375. 

Formerly  defects  in  an  affidavit  might,  in  some  cases,  be 
remedied  by  a  supplemental  affidavit,  in  the  court  of  Common 
Fleas,  but  not  in  the  court  of  King's  Bench.  Now,  however, 
by  R.  G.  H.  2  W.  4,  s.  9,  "  no  supplemental  affidavit  shall  be 
allowed,  to  supply  any  deficiency  in  the  affidavit  to  hold 
to  bail." 

On  the  other  hand,  the  defendant  will  not  be  allowed  to 
contradict  the  affidavit  to  hold  to  bail,  Imlay  v.  BUefsen, 
2  East,  459,  even  where  he  has  been  holden  to  bail  under 
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a  judge's  order.  Smith  v.  Prater,  1  W.  Bl.  192.    Brackenbmy 
v.  Needham,  I  Dowl.  439.    Nor  will  the  court  receive  way 
explanation  from  him,  by  way  of  confession  and  avoidance  of 
the  facts  stated  in  such  affidavit;  Emmerton  v.  Hawkins, 
I  WUs.  335,  Say,  53.  Masel  v.  Angel,  6  D.  &  R.  15 ;  although 
there  are  some  instances  of  the  court  of  Common  Fleas 
having  formerly  done  so.    See  Young  v.  Moore,  2  WUs.  67. 
Shaw  v.  Hawkins,  Barnes,  66.  Manning  v.  Williams,  Borneo, 
68.    But  the  general  rule  is,  that  the  court  will  not  enter  into 
any  examination  of  the  merits,  upon  a  motion  to  discharge  a 
defendant  upon  entering  a  common  appearance,  or  to  have 
the  bail  bond  delivered  up  to  be  cancelled.    Per  Holt,  C.  J. 
I  Salk.  100.  Birch  v.  Douglas,  Barnes,  52.  Burton  v.  Hascerth, 
1  Nev.  &  M.  318.  M'Ginnis  v.  M*  Curling,  6D.&J2.  15.   Even 
where  the  plaintiff,  having  holden  the  defendant  to  bail,  and 
having  also  proceeded  in  equity  for  the  same  matter,  was  put 
to  his  election  there,  and  elected  to  proceed  in  equity,  and 
thereupon  a  perpetual  injunction  was  granted  as  to  die  action 
at  law:   the  court  of  Common  Pleas  refused  to  interfere. 
Hartley  v.   Walstab,    7   Taunt.  285.     And  that  court  also 
refused  to  order  the  bail  bond  to  be  cancelled,  on  an  affidavit 
that  the  plaintiff  could  not  be  found.     Brown  v.  Moore, 
4  Bing.  148.    There  have  been,  however,  some  few  exceptions 
to  this,  under  peculiar  circumstances.    Where  the  defendant 
was  holden  to  bail  on  a  bill  of  exchange  or  order,  and  by  the 
declaration  it  afterwards  appeared  that  the  instrument  was  a 
mere  order  for  the  payment  of  money,  when  it  should  be 
received  from  a   third   person:    the  court  discharged  the 
defendant  on  common  bail.   WUks  v.  Adcock,  8  T.  R.  27.    So, 
where  it  appeared  that,  shortly  before  the  arrest,  the  plaintiff 
in  his  schedule  in  the  insolvent  court  described  the  defendant 
as  a  creditor  for  £4000,  and  also  in  a  letter  mentioned  him  as 
one  of  his  principal  creditors :  the  court  granted  a  rule  nisi 
to  discharge  the  defendant ;  and  these  facts  not  being  denied 
in  answer,  they  made  the  rule  absolute.    NizeUch  v.  Bo- 
nacich,  5  B.  &  A.  904.    So,  where  in  1835,  the  defendant  was 
arrested  for  £72  alleged  to  be  due  for  the  board  and  mainte- 
nance of  his  children  from  the  year  1818  to  1823  :  the  court 
of  Common  Fleas,  upon  an  affidavit  that  the  money  had  been 
paid,  granted  a  rule  nisi  to  discharge  the  defendant ;  and  upon 
cause  shewn  afterwards,  the  matter  was  referred  to  the  pro* 
thonotary.    Tucker  v.  Tucker,  1  Hodg.  15.    So,  where  the 
defendant  was  arrested  for  the  penalty  in  a  bastardy  bond, 
and  applied  to   be    discharged  upon  an    affidavit  that  the 
sum  of  £3  only  was  due :  the  court  expressed  great  indigna- 
tion at  the  arrest,  but  doubted  whether  they  could  relieve  the 
defendant  upon  motion ;  at  last,  however,  they  granted  the 
rule,  intimating  their  persuasion  that  the  plaintiff  would 
not  shew  cause  against  it.    Kirk  v.  Strickland,  Doug.  432. 
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Country  ettornies  usually  have  agents  to  transact  tuck 
putt  of  their  business  aa  mint  be  done  in  London.  Both,  of 
course,  must  be  attornies,  regularly  admitted,  and  duly  certifi- 
cated. The  agent  for  the  plaintiff's  attorney  sues  out  the 
writ,  and  his  indorsement  upon  it,  makes  him  known  to  the 
opposite  party ;  the  agent  for  the  defendant's  attorney  files 
the  bail  piece  and  gives  notice  of  justification,  or  enters  a 
common  appearance,  and  thereby  becomes  known  to  the  plain- 
taps  agent,  after  which,  all  the  proceedings  in  the  cause,  to 
issue  and  notice  of  trial  Inclusive,  are  transacted  between  the 
agents,  precisely  as  if  they  were  the  only  attornies  in  the 
The  plaintiff's  agent  makes  up  the  nisi  prius  record, 
out  jury  process,  and  transmits  them  to  the  country 
attorney,  if  the  cause  is  to  be  tried  in  the  country.  And  after 
it  is  tried,  the  agent  in  town  obtains  the  posteafrom  the  asso- 
ciate, taxes  the  costs,  sues  out  execution,  and  transmits  it  to 
the  country  attorney,  or  to  the  under-sheriff  of  the  county, 
where  it  is  to  be  executed. 

If  the  trial  be  in  London  or  Westminster,  the  country 
attorney  seldom  attends  it,  unless  it  be  a  cause  of  con- 
siderable importance,  or  that  his  presence  be  necessary  as  a 
witness,  or  the  like;  and  it  is  accordingly  holden  to  be  a 
matter  of  discretion  with  the  master,  whether  he  will  allow 
for  such  attendance  in  costs,  or  not  Partloe  v.  Foy,  2  Dotcl. 
131.  So,  if  the  trial  be  in  the  country,  the  London  agent 
seldom  attends  it,  unless  it  be  a  cause  of  great  magnitude ;  in 
which  case,  the  attendance  of  such  agent,  intimately  ac- 
quainted, as  he  must  be,  with  all  the  proceedings  in  the  cause, 
may  be  of  serious  importance  to  the  client. 

But  although  the  London  agents  have  thus  the  management 
of  the  cause  until  trial,  and  afterwards  until  execution,  there 
is  no  privity  whatever  between  them  and  the  clients.  If  an 
agent  be  guilty  of  negligence,  and  the  attorney's  client 
thereby  sustain  an  injury,  the  client  cannot  sue  him,  nor  will 
the  court  entertain  any  application  against  him,  upon  the  part 
of  the  client,  for  there  is  no  privity  between  them;  the 
chert's  remedy  in  such  a  case  is  against  his  own  attorney. 
Exp.  Jim*,  2  Dowl.  161,  and  see  Cray  v.  Kir  by,  Id.  601 .  So, 
the  agent  cannot  sue  the  client,  for  the  amount  of  his  costs, 
in  any  particular  cause.  Nor  has  he  a  general  lien  on  the 
money  or  papers  of  the  client  In  his  hands,  for  any  balance  due 
to  him  by  the  country  attorney ;  he  can  claim  merely  to  the 
extent  of  his  agency  coats  in  the  client's  suit.  White  v.  Royal 
Exchange  Assurance,  1  Bing.  21,  and  see  Moedy  v.  Spencer,  2 
D.  St  R.  6.  Bray  v.  Bine,  6  Price,  203.    But  he  has  the  ordi- 
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nary  lien  of  an  attorney,  for  his  general  balance,  upon  the 
papers  or  money,  of  his  own  client,  the  country  attorney, 
which  may  at  any  time  come  into  his  hands.  Taunton  v.  Go. 
forth,  6D.&R.  384,  and  tee  Gray  v.  Kirby,  2  Dowl.  601. 

An  agent  is  not  bound  to  deliver  a  signed  bill,  previously  to 
bringing  an  action  against  the  country  attorney  to  recover  his 
agency  costs ;  Sandyt  v.  Hornby,  1  Moody  &  R.  33 ;  although 
in  other  cases  an  attorney,  suing  another  attorney  for  any 
other  than  agency  costs,  must  do  so,  Heming  v.  Wilton,  1 
Moody  &  M.  529,  provided  the  action  be  brought  for  business 
done  in  the  superior  courts.  Reynal  v.  Smith,  2jB.  &  Ad.  469. 

Where,  in  a  country  cause,  notice  of  trial  was  given,  but  no 
further  proceedings  were  taken  for  seven  years,  when  the  de- 
fendant obtained  a  rule  nisi  for  judgment  as  in  case  of  a  non- 
suit, and  served  it  upon  the  agent  in  town ;  the  agent  knew 
nothing  of  the  plaintiff,  he  had  been  agent  to  his  attorney, 
but  had  ceased  to  be  so ;  and  the  country  attorney  had  left 
his  place  of  residence,  and  the  agent  did  not  know  where  he 
was  to  be  found :  this  being  stated  to  the  court,  by  affidavit, 
on  the  part  of  the  agent,  the  court  enlarged  the  rule,  so  as  to 
give  time  to  the  defendant  to  serve  it  upon  some  other  person. 
Curtis  v.  Tabram,  1  Bar.  &  W.  523. 


AMENDMENT. 

A  party  cannot  amend  his  own  proceedings ;  the  court  wiO 
not  sanction  it  in  any  case.  Where  a  writ  of  summons,  when 
first  sued  out,  was  directed  to  the  defendant  in  Middlesex, 
but  upon  its  being  ascertained  that  he  resided  in  Surrey,  Sur- 
rey was  substituted  for  Middlesex  in  the  writ,  and  it  was 
served,  without  being  re-sealed :  the  court  said,  that  the  attor- 
ney in  this  instance  had  been  guilty  of  gross  misconduct, 
and  on  that  ground  they  set  aside  the  proceedings,  on  pay- 
ment of  the  debt  without  costs.  Siggert  v.  Sansom,  2  Dowl. 
745.  Where  an  affidavit  was  altered  after  it  was  sworn,  by 
inserting  the  words  "  the  paper  writing  marked  A.  is  a  true 
copy/'  the  court  held  that  the  alteration  rendered  the  affidavit 
a  nullity,  and  that  it  could  not  therefore  be  used.  Wright  v. 
Skinner,  5  Dowl.  92.  Even  where  an  appearance  was  entered 
by  mistake  in* a  wrong  name,  and  the  defendant's  attorney, 
instead  of  applying  to  have  that  amended,  entered  another 
appearance  in  the  right  name,  and  signed  a  non  pros  for  want 
of  a  declaration  i  the  court  held  it  to  be  irregular,  and  set 
aside  the  judgment  with  costs.  Bate  v.  Bolton,  2  Dowl.  677. 
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Amendments  are  allowed  by  a  judge  at  chambers,  or  at  the 
■Him ii,  or  by  a  judge  at  nisi  prius,  or  by  the  court :  in  ordi- 
nary cases,  before  verdict,  the  amendment  required  will  be 
allowed  by  a  judge,  upon  summons ;  after  verdict,  the  appli- 
cation is  usually  made  to  the  court ;  and  where  the  necessity 
for  the  amendment  is  first  perceived  during  the  trial  of  the 
cause,  or  immediately  before  it,  as  in  the  case  of  variance,  or 
the  like,  the  application  is  made  to  the  judge  at  nisi  prius. 
As  these  amendments  are  entirely  in  the  discretion  of  the 
judge  granting  them,  the  court  will  seldom  interfere  with  the 
decision  of  a  judge  upon  the  subject ;  indeed  they  have,  in 
more  than  one  instance,  doubted  their  authority  to  do  so.  See 
A.v.  Archbishop  of  York,  3  Nev.  &  M.  453.  Doe  v.  Errington, 
Id.  646,  651.  Vide  port.  Amendments  are  usually  granted 
upon  payment  of  costs,  and  upon  such  other  terms,  as  to 
pleading,  taking  short  notice  of  trial,  &c.  as  the  judge  shall 
think  reasonable.  But  this  is  entirely  discretionary  with  the 
judge  granting  the  amendment.  See  Wall  v.  Lyon,  I  Dotcl. 
714.  R.  v.  Archbishop  of  York,  supra.  If  the  amendment  be 
granted  upon  payment  of  costs,  the  party  entitled  to  them,  if 
he  wish  to  proceed  in  the  action,  should  demand  them,  and  if 
not  paid,  he  may  apply  to  rescind  the  order ;  or  if  the  other 
party  amend,  without  paying-  the  costs,  and  attempt  to  pro- 
ceed in  the  action,  a  judge  upon  summons  will  stay  his  pro- 
ceedings ;  but  no  attachment  will  lie  for  the  non-payment  of 
these  costs,  as  the  order  is  merely  conditional.  Turner  v.  Gill, 
3  Dowi.  30.  The  party  obtaining  the  order,  however,  may 
abandon  it,  if  he  will,  not  choosing  to  amend  upon  the 
terms  imposed ;  and  in  that  case  he  may  proceed  in  the  action 
in  the  same  manner  as  if  such  order  had  never  been  applied 
for  or  granted.     Black  v.  Songster,  3  bowl.  206. 

The  judges  are  usually  very  libetal  in  granting  an  amend- 
ment, where  the  justice  of  the  case  requires  it ;  except  in  hard 
actions;  in  cases  where  the  amendment  would  affect  the  rights 
of  third  parties,  such  as  bail,  &c. ;  and  in  cases  of  deviation 
from  the  forms,  &c.  under  the  Uniformity  of  Process  Act  and  the 
New  Rules,  with  which  they  usually  exact  a  strict  compliance. 
All  this  shall  presently  be  noticed  more  fully. 

Amendment  in  particular  instances. 

Abatement,  pleas  in.]  The  court  will  not  allow  of  an  amend- 
ment in  a  plea  in  abatement,  as  it  has  no  reference  to  the 
merits,  and  merely  has  the  effect  of  delaying  the  suit.  Atkin- 
son v. Gent.  2  Chit.  5.  Anon.  1  Tidd.  690. 

Affidavit.]  An  affidavit  cannot  be  amended,  in  substance  or 
in  form,  Wood  v.  Stephens,    3  Moore,  236,  unless  it  be  re- 
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sworn ;  and  then  it  baa  effect  only  from  the  date  of  the  new 
jurat.  See  ante,  p.  17.  Where  affidavit*,  to  be  used  on  shew* 
ing  cause  against  a  rule,  are  found  to  be  defective  in  any  formal 
part,  the  court  may  give  leave  to  have  them  amended  and  re- 
sworn, and  adjourn  the  hearing  of  the  rule  in  the  mean  time. 
Anderson  v.  EU,  3  Dowl,  73,  and  see  ante,  p.  17. 

Appearance."]  An  appearance  may  be  amended.  Where  the 
plaintiff  entered  an  appearance  for  the  defendant  by  a  wrong 
name,  it  was  amended,  even  after  declaration.  Wheston  v. 
Packman,  3  Wilt.  49.  So,  where  the  defendant  enters  an  ap- 
pearance in  a  wrong  name,  it  may  be  amended;  but  where* 
instead  of  applying  to  have  it  amended,  he  entered  a  new  ap- 
pearance, and  afterwards  signed  judgment  of  non  pros  for  want 
of  a  declaration,  the  court  held  his  proceedings  to  be  irregular, 
and  set  aside  the  judgment.    Bate  v.  Bolton,  4  Dowl.  677, 

Avowry,  $c]  Avowries  may  be  amended.  Brown  v.  Sayce, 
4  Taunt.  320.  The  court  have  allowed  them  to  be  amended, 
in  the  description  of  the  premises,  the  terms  of  the  holding,  &c. ; 
and  they  have  even  allowed  new  avowries  to  be  added,  varying 
the  amount  of  rent,  &c.  although  issue  had  been  joined,  and 
notice  of  trial  given  and  countermanded,  and  although  more 
than  two  terms  had  elapsed  since  the  former  avowries  were 
pleaded.    Prior  v.  Duke  of  Buckingham,  8  Moore,  584. 

So,  leave  has  been  given  to  amend  pleas  in  bar  to  an  avowry, 
after  argument  on  demurrer.  Mattravers  v.  Fbssit,  3  WUs.  295. 

Bail.]  The  bail  piece  may  be  amended,  Anderson  v.  Neale,  I 
B.  &  P.  31,  upon  a  re-acknowledgment  by  the  bail;  Craft  v. 
Coggs,  4  Moore,  65 ;  but  not  without  their  consent,  Bingham  v. 
Dickie,  5  Taunt.  814,  it  being  a  general  rule  with  the  judges, 
not  to  allow  of  an  amendment,  to  cure  any  irregularity,  of 
which  the  bail  may  take  advantage.  Fulwood  v.  Annie,  3 
B.  &  P.  321.  The  court  have  also  refused  to  amend  a  bail- 
piece  in  error,  where  it  would  have  the  effect  of  defeating  an 
execution.    Reed  v.  Cooper,  5  Taunt.  320. 

So,  the  court  will  not  amend  the  recognizance  of  bail,  unless 
with  the  consent  of  the  bail,  Tabrum  v.  Tenant,  1  B.  &P.481. 
See  Hartley  v.  Hodson%  1  Moor,  814,  or  at  their  instance,  Hal- 
liday  v.  Fitzpatrick,  4  Taunt.  875.  See  Bottomley  v.  Medhurtt,  13 
Price,  589,  or  where  the  defect  has  arisen  from  a  mere  mistake 
of  the  officer  of  the  court.  Mann  v.  Calow,  1  Taunt.  221.  and 
see  Christie  v.  Walker,  i  Bing.  206.  And  in  an  action  on  the 
recognizance,  they  have  refused  to  amend  it,  after  issue  joined 
on  nul  tiel  record.     Venn  v.  Warner,  3  Taunt.  263. 

So,  in  a  scire  facias  against  bail,  although  the  court  may  or- 
der an  amendment,  if  they  will,  Perkins  v.  Petit,  2  £.  &  P.  275, 


Amendment.  57 

jet  they  usually  refine  it,  upon  the  ground  that  they  will 
not  core  an  irregularity,  of  which  the  bail  may  take  advantage. 
Pukcood  v.  Annis,  3  B.  &  P.  321.  And  the  same,  aa  to  the  de- 
claration on  the  scire  faciaa.  Stevenson  v.  Grant,  2  NewR.  103. 
If  the  bail,  however,  require  an  amendment,  the  court  in 
moat  cases  readily  grant  it.  But  they  will  not  ao  readily  grant 
an  amendment  in  an  affidavit  of  justification  of  country  bail,  as 
the  liability  of  the  bail  has  not  then  commenced,  and  the  affidavit 
is  deemed  a  proceeding  entirely  upon  the  part  of  the  defendant. 
See  Burford  v.  BoUoway,  2  D.  &  R.  362.  And  in  all  cases, 
where  such  an  affidavit  states  that  the  bail  are  "  possessed  of," 
instead  of  "worth,"  property  to  the  required  amount,  (a  mis. 
take  which  has  become  very  usual),  the  court  of  Exchequer 
have  made  it  a  rule  not  to  allow  the  affidavit  to  be  amended. 
Nayler>s  Bail,  3  Dowi.  452.  and  see  fVorlison's  Bail,  2  Dowl.  53. 

Capiat.]  Formerly  the  court  or  a  judge,  upon  application, 
would  allow  a  writ  of  mesne  process  to  be  amended,  Stevenson 
v.  Damvers,  2  B.kP.  109.  Adams  v.  Luck,  3  Brod.  fc  fl.  25. 
Carty  v.  Ashleigh,  2  W.  Bi.  918,  even  after  issue  joined,  Carr 
v.  Shaw,  7  T.  R.  299,  if  the  amendment  would  not  have  the 
effect  of  charging  the  bail,  Inman  v.  Huish,  3  New  R.  133,  or 
of  preventing  the  defendant  from  proceeding  in  an  action  for 
false  imprisonment  for  an  arrest  under  it ;  Anon.  1  Tidd.  160 ; 
unless,  indeed,  the  defect  in  the  writ  rendered  it  a  nullity  alto- 
gether.   Kemoorihy  v.  Peppiat,  4  B.  k  A.  288. 

But  now,  as  the  form  of  the  writ  is  given  by  statute,  and 
persons  must  know  that  they  are  bound  strictly  to  conform  to 
it,  the  court  will  not  allow  an  amendment  of  a  capias,  Colston 
v.  Berens,  3  Dowl.  253,  unless  the  debt  would  otherwise  be 
barred  by  the  statute  of  limitations.  Partridge  v.  Heiibank,  5 
Dose/.  93.  Nor  will  they  amend  the  copy  of  the  writ,  which  is 
delivered  to  the  defendant  upon  his  arrest,  where  it  varies  from 
the  writ.  Byfield  v.  Street,  2  Dowl.  739.  See  Hodgktnson  v. 
Htdgkuison*  3  Nev.  &  M.  564.  In  the  indorsement  on  the 
writ,  however,  there  is  one  instance  in  which  the  court  will 
allow  of  an  amendment,  upon  payment  of  costs ;  namely,  in 
that  part  of  the  statement  of  the  amount  of  debt  and  costs, 
which  states  that  if  the  amount  be  paid  within  four  days  "  from 
the  service  hereof,"  proceedings  shall  be  stayed  ;  if,  instead  of 
the  word  "  service,"  the  word  "  execution"  be  used,  (which  is  a 
very  usual  mistake),  the  court  will  allow  it  to  be  amended,  on 
payment  of  costs.  Urquhart  v.  Dick,  3  D.  17.  Shirley  v. 
/seat*.  Id.  101.    Cooper  v.  Waller,  Id.  167. 

If  a  writ  be  filed  of  record,  and  there  be  a  mistake  in  the  re- 
cording of  it,  the  court  will  allow  it  to  be  amended,  according 
to  the  truth.    Green  v.  Rennett,  1  T.  R.  782. 

db 
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Declaration,]  •  The  court  will  allow  a  declaration  to  be 
amended,  in  the  title;  Coutanche  v.  he  Ruez,  1  East,  138 ;  £y- 
monds  v.  Parmenter,  1  Wils.  256 ;  in  the  name  of  the  plaintiff; 
Gardner  v.  Walker,  3  Antt.  935 ;  $ee  Freen  v.  Cooper,  6  Taunt. 
358 ;  6*f  *ee  Moody  v.  Aslatt,  3  Dotri.  486 ;  in  the  name  of  the 
defendant ;  Owens  v.  Dubois.  7  T.  jR.  698.  and  see  Horton  v. 
Stamford,  2  Dot/?/.  96 ;  in  adding  the  name  of  a  plaintiff,  pro 
formd;  Lakin  v.  Watson,  2  Dowl.  633.  Baker  v.  Neaver,  l 
Dotrf.  616 ;  in  adding  new  counts  for  the  same  causes  of  action ; 
Freen  v.  Cooper,  6  Taunt.  358.  Brown  v.  Crump,  6  TYronf.  300, 
.  R.  v.  Archbishop  of  York,  3  New?  &  AT.  453 ;  in  striking  out 
counts ;  Aylwin  v.  Todd,  1  Bing.  N.  C.  1 70.  see  Tomlinson  v. 
Nanny,  2  DotcJ.  17.  Tenour  v.  SmtM,  1  Ld.  £<m.  141  ;  and 
formerly  even  in  the  very  form  of  action,  changing  it  from 
assumpsit  to  debt,  or  the  like:  Billing  v.  Flight,  6  Taunt.  419. 
422 :  in  ordinary  cases,  at  any  time  whilst  the  proceedings 
remain  in  paper,  Havers  v.  Bannister,  1  Wils.  7.  Horston  v. 
Shilliter,  6  Moore,  490,  provided  the  amendment  have  not 
the  effect  of  again  charging  the  bail,  if  they  have  been  already 
discharged  by  reason  of  the  defect.  Levett  v.  KibbUwhite,  6 
Taunt.  483.  But  the  court  will  not  amend  the  declaration 
after  verdict,  by  increasing  the  amount  of  the  damages  laid, 
even  although  it  appears  evident  on  the  face  of  the  declaration, 
that  the  damages  were  laid  too  low  by  mistake.  Tomlinson  v. 
Blacksmith,  7  T.  R.  132.  and  see  Pearce  v.  Cameron,  1  M.  &  S. 
675.  And  the  court  of  King's  Bench  refused  to  amend  the 
declaration,  after  a  motion  made  to  arrest  the  judgment 
for  the  defect  sought  to  be  amended.  Collins  v.  Gibbs,  2 
Burr.  899. 

As  to  the  time  for  pleading,  after  an  amendment  of  the  de- 
claration has  been  allowed,  Vide  post,  title  "  Pleas." 

Declaration  in  Ejectment."]  The  court  will  allow  a  declaration 
in  ejectment  to  be  amended,  in  the  same  manner  as  an  ordi- 
nary declaration  in  other  cases.  They  have  allowed  an  amend- 
ment by  altering  the  day  of  the  demise,  Doe  v.  Miller,  1  Chit. 
536.  Doe  v.  PWtington,  4  Burr.  2447,  even  in  ejectment  for  a 
forfeiture.  Anon.  1  Chit.  536.  They  will  allow  the  term  in 
the  demise  to  be  enlarged,  if  it  appear  to  them  to  be  necessary  to 
answer  the  ends  of  justice.  And  therefore,  where  the  term 
expired,  whilst  the  cause  was  suspended  by  a  writ  of  error  and 
injunction,  the  court  allowed  the  declaration  to  be  amended, 
by  enlarging  the  term.  Vicars  v.  Haydon,  in  error,  Cowp.  841 . 
But  where  a  very  long  period  has  elapsed,  the  court  will  not 
interfere,  Doe  v.  Tuckett,  2  B.  &  A.  773,  unless  they  are  well 
satisfied  that  they  shall  not  be  working  injustice  by  doing  to. 
Bradney  v.  Hasselden,  1  B.  &  C.  121.  and  see  Doe  v.  RendeU, 
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I  CkU.  535.  They  have  amended  the  declaration,  by  striking 
out  the  word  "tenements/*  even  alter  judgment,  and  error 
brought.  Anon.  1  Chit.  537.  They  have  even  allowed  a  new 
oo<mt  to  be  added,  on  another  demise,  after  three  terms  had 
elapsed,  and  the  roll  made  up  and  carried  in.  Doev.Armitage, 
1  D.  h  R.  173.  So,  they  have  allowed  the  notice  at  foot  of 
the  declaration  to  be  altered,  after  service,  by  substituting  Hi* 
lary  far  Michaelmas  term,  Doed.  Ban  v.  Roe,  7  T.  R.  46U,  and 
by  adding  the  words  "you  will  be  turned  out  of  possession  of 
the  same,"  which  had  been  omitted.      Doe  d.  Darwent  v.  Roe, 

3  M.  336. 

Enquiry,  trrii  of,  %c]  The  court  will  amend  a  writ  of  en- 
quiry, by  the  award  of  it  upon  the  roll.      Johnson  v.  Toulmin, 

4  East,  173.  Pvppet  v.  Hearn,  I  D.  &  R.  266.  They  have  also 
amended  an  inquisition,  by  adding  damages,  where  the  addition 
*»  necessary  to  entitle  the  plaintiff  to  costs,  namely,  in  debt 
for  the  single  value  of  tithes.     Bale  v.  Hodgetts,  1  Sing.  182. 

Brror,  writ  of,  $r.]  A  writ  of  error,  although  in  the  nature 
of  a  commission,  is  amendable,  by  stat.  5  G.  1,  c.  13.  12.  v. 
ffiffisau,  1  Ld.  Ken.  470.  It  may  be  amended  in  the  names 
of  the  parties,  see  Barnard  v.  Guy,  2  Smith,  259,  or  by  adding 
or  striking  out  the  name  of  a  party,  VereUt  v.  Rafael,  Cotcp. 
425.  and  tee  Binns  v.  Pratt,  1  Chit.  369,  or  by  changing  the 
form  of  action,  Sampayo  v.  De  Payba,  5  Taunt  82,  and  the 
fce.  The  transcript  also  may  be  amended;  Daubers  v.  Pender, 
1  WiU.ZZl ;  and  where  the  clerk  of  the  errors,  having  made  a 
mistake  in  transcribing  the  record,  and  error  being  assigned  for 
that  cause,  amended  the  transcript  himself,  without  asking  the 
leave  of  the  court :  the  court  refused  to  order  the  transcript  to 
be  restored  to  the  state  in  which  it  was  when  the  party  as- 
■igned  his  errors.     Randole  v.  Bailey,  I  M.  &  S.  232. 

Execution.]  The  court  will  in  general  amend  a  writ  of  exe- 
cution, where  the  amendment  will  work  no  injustice.  They 
ha**  accordingly  amended  it,  in  the  return,  Atkinson  v.  Nttc- 
*•*,  2  B.  &  P.  336,  in  the  names  of  the  parties,  Mackie  v. 
Smith,  4  Taunt.  322.  Newnham  v.  Law,  5  T.  R.  577.  Anon. 
1  Chit.  350  a.  in  the  sum  recovered,  Laroche  v.  IVa&brough,  2 
T.  A.  737.  ArneU  v.  Weather  by,  3  Dowl.  464.  M'Cormac  v. 
Jfctoa,  3  Nev.  &  M.  881,  and  in  other  respects,  see  Simon  v. 
to"**?,  5  Taunt.  605,  even  after  the  writ  had  been  executed, 
ft**  v.  Kendrick,  2  W.  Bl.  836.  Mackie  v.  Smith,  4  Taunt. 
y»_  So,  where  the  writ  varied  from  the  judgment,  the 
court  ordered  it  to  be  amended.  Shaw  v.  Maxwell,  6  T.  R. 
450.  So,  where  instead  of  a  testatum  fi.  fa.,  a  fi.  fa.  was  di- 
rected  to  the  sheriff  of  a  different  county  from  that  in  which 
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vered ;  that  the  time  for  pleading  therefore  was  not  thereby 
extended,  and  the  judgment  was  correct.  Jones  v.  Fowler,  4 
Dowl.  232. 

Penal  actions.']  The  court  will  amend  in  penal  actions,  in 
precisely  the  same  manner  as  in  other  actions,  Maddock  v. 
Hammett,  7  T.  R.  55.  Dover  v.  Mestaer, 4  &ur,435,  even  although 
the  time  for  bringing  a  new  action  may  have  expired,  Cross  v. 
Kaye,  6  T.  R.  543.  Petre  v.  Croft,  4  East,  433,  provided  there 
have  been  no  great  and  unnecessary  delay,  Goffy.  Popplewett, 
2  T.  R.I  01.  Steel  v.  Sowerby,  6  T.  R.  171.  Ranking  v.  Afartft, 
8  r.  A.  30,  and  the  amendment  introduce  no  new  cause  of  ac- 
tion. Maddock  v.  Hammett,  7  T.  R.  55.  Wright  v.  ^4grr,  5 
Moore,  330.  P*r  Aston,  J.  4  Burr.  2834.  The  court  therefore 
upon  application  in  a  penal  action,  have  amended  the  writ ; 
Cox  v.  Murray,  1  W.  Bl.  462 ;  they  have  amended  the  declara- 
tion, Anon.  1  Wils.  256,  in  the  name  of  the  defendant,  Mestaer 
v.  Hertz,  3  Af.  &  S.  450,  in  the  time  for  payment  of  notes,  in 
an  action  for  usury,  Maddock  v.  Hammett,  7  T.  R.  55.  Bondfield 
▼.  MUner,  2  Burr.  1098,  in  the  amount  of  the  sum  lent,  Mace 
v.  Lovett,  4  Burr.  2833,  in  the  name  of  the  party  entitled  to 
the  penalty,  Solomons  v.  Jenkins,  2  Chit.  23,  and  in  the  venue. 
Petre  v.  Croft,  4  East,  433,  Dww  v.  Mestaer,  4  &»f,  435.  The 
court  have  also  amended  the  record  in  a  penal  action,  after 
verdict,  by  inserting  the  similiter ;  Wright  v.  Horton,  6  M.&.S. 
50 ;  and  the  verdict,  by  making  it  conformable  with  the  judge's 
notes.  Manners  v.  Postan,  3  B.  Sc  P.  343.  But  they  have 
refused  to  allow  a  plaintiff  in  a  penal  action  to  amend,  after  a 
demurrer,  where  the  action  was  brought  to  recover  a  penalty 
for  what  appeared  to  have  been  a  mere  inadvertence  upon  the 
part  of  the  defendant.    Matthews  v.  Swift,  1  Bing.  N.  C.  735. 

What  has  now  been  said,  has  relation  only  to  actions  by  in- 
formers. An  action  by  a  party  grieved,  is  as  much  favoured  by 
the  court  as  any  other  ordinary  action.  Therefore  where  a 
party  commenced  an  action  of  assumpsit,  to  recover  back  the 
differences  paid  on  stock-jobbing  transactions,  and  it  was  after- 
wards found  that  the  action  should  have  been  debt,  and  not 
assumpsit :  the  court  permitted  the  plaintiff,  after  six  terms 
had  elapsed  from  the  commencement  of  the  action,  to  amend 
the  declaration,  by  making  it  a  declaration  in  debt.  Billing  v. 
Flight,  6  Taunt.  419. 

Pleas. ~\  Pleas  in  bar  may  be  amended ;  pleas  in  abatement, 
we  have  seen,  cannot.  See  ante,  p.  55.  The  court  have  allowed  a 
plea  in  bar  to  be  amended,  even  after  the  trial  of  the  action. 
Storer  v.  Gordon,  2  Chit.  27.  And  they  have  allowed  an  exe- 
cutor, defendant,  to  amend  a  plea  of  a  judgment,  by  increasing 
the  sum  alleged  to  be  recovered,  nearly  three  years  after  the 
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record  had  been  made  up.  Skuti  ▼.  Woodward,  1  H.  Bl.  238. 
So  where  an  executor  pleaded  a  judgment,  to  which  the  plain* 
tiff  replied  nul  tiel  record ;  the  court,  under  peculiar  circum- 
stances, allowed  the  defendant  to  amend,  although  the  applica- 
tion was  not  made,  until  the  plaintiff  had  moved  for  judgment. 
J&nes  v.  Roberts,  2  Dow  I.  698.  It  is  an  ordinary  practice,  also, 
when  a  plea  is  demurred  to,  to  give  the  defendant  leave  to 
amend,  upon  payment  of  costs,  at  any  time  before  judgment 
is  actually  pronounced,  see  Cooper  v.  Phillips,  3  Dowl.  190. 
Jackson  y.  Ford,  3  Wds.  14,  and  under  favourable  circumstances 
even  afterwards.  Atkinson  v.  Bayntun,  1  Btng.  N.  C.  740. 
The  court  also  have  allowed  pleas  to  be  amended,  after  issue 
joined,  and  witnesses  examined  on  the  part  of  the  plaintiff 
upon  interrogatories.  Hailing  worth  v.  Bripgs,  4  Dowl.  643. 
They  have  also  allowed  a  plea  of  bankruptcy  jmis  darrein  conti- 
nuance to  be  amended.  They  will  also  allow  a  plea  or  pleas  to 
be  added,  even  after  issue  joined.  Huber  v.  Steiner,  2  Dowl. 
781.  They  have  allowed  a  defendant  to  add  a  plea  that  there 
was  no  contract,  in  writing,  within  the  meaning  of  the  statute 
of  frauds,  under  circumstances.  Smith  v.  Duron,  1  Har.  ft  W. 
668.  But  in  an  action  for  slander,  after  verdict  for  the  plain- 
tiff, the  court  refused  to  allow  the  defendant  to  add  a  plea  of 
justification,  upon  any  terms.    Kirby  v.  Simpson,  3  Dowl.  791 . 

Records.']  A  record  may  be  amended,  even  after  error 
brought,  and  those  very  defects  assigned  for  error,  which  are 
sought  to  be  amended.  Dunbar  v.  Hitchcock,  3  M.  &  S.  591. 
Dickinson  v.  PlaUted,  7  T.  R.  474.  This  subject  we  have  al- 
ready considered,  when  treating  of  the  amendment  of  judg- 
ments, declarations,  &c. 

Where  a  similiter  has  been  omitted,  the  court,  after  verdict, 
will  allow  the  record  to  be  amended,  by  adding  it,  in  all  cases 
where  it  accords  with  the  justice  of  the  case  that  they  should 
do  so.  Reeder  v.  Bloom,  2  Binf.  383.  Sayer  v.  Pocock, 
Cowp.  407.  Wright  v.  Horton,  6  At.  &  S.  50.  And  see  Clark 
v.  Nicholson,  6  Car.  &  P.  712. 

Or  if,  to  a  pleading  concluding  with  a  verification,  the  oppo- 
site party,  instead  of  traversing  it,  add  the  similiter:  if  a  verdict 
he  found  against  such  party,  the  court  will  not  on  this  ground 
set  aside  the  verdict,  but  will  allow  the  record  to  be  made  per- 
fect by  amendment;  Grundy  v.  Mell,  1  New  Rep.  28.  See 
Ferrers  v.  Weal,  2  Moore,  215  ;  but  if  the  verdict  be  found  for 
such  party,  all  the  court  can  do  for  him  is,  instead  of  awarding 
a  repleader,  to  allow  him  to  amend,  and  so  proceed  to  a  new 
trial,  upon  payment  of  costs.  See  Wordsworth' v.  Brown,  3 
Dowl.  698.  But  where,  to  debt  on  an  Irish  judgment,  the  defend- 
ant pleaded  satisfaction,  and  nil  debet,  and  the  plaintiff  joined 
issue  on  the  nil  debet,  but  did  not  notice  the  other  plea,  and 
the  defendant  then  added  a  similiter  as  if  the  plaintiff  had  re- 
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plied :  the  plaintiff  having  obtained  a  verdict,  the  court  refused 
to  set  it  aside,  because  the  defendant  might  have  had  the  full 
effect  of  his  plea  of  satisfaction,  by  evidence  under  the  general 
issue ;  and  they  allowed  the  plaintiff  to  amend,  by  adding  a 
replication,  denying  the  satisfaction.  Cooke  v.  Barker,  5 
Taunt.  164. 

Replication.]  The  court  will  amend  a  replication,  in  the  same 
manner  as  other  pleadings.  They  have  allowed  a  replication 
to  be  amended,  by  changing  it  from  De  Injuria"  to  MoUiter 
manus  imposuit.  Law  v.  Newland,  1  JVils.  76.  So,  where  to 
a  plea  of  payment,  the  plaintiff  replied  damage  ultra,  the  court 
allowed  him  afterwards  to  amend  his  replication  and  accept 
the  money  in  satisfaction,  upon  payment  of  the  defendant's 
costs  incurred  subsequently  to  the  payment  of  the  money  into 
court.  KeUy  v.  Flint,  5  Dowl.  293.  And  where  there  was  a 
bad  replication  to  a  sham  plea,  the  court  allowed  the  plaintiff 
to  amend,  even  without  payment  of  costs.  Solomons  v.  Lyon, 
1  East,  369. 

Rules.']  A  rule  nisi  may  be  amended,  at  any  time  before  it  is 
served.  When  cause  is  shown  against  it,  the  court  are  not 
bound  to  make  it  absolute  in  its  terms,  but  they  may  mould 
the  rule  absolute  in  what  form  they  please.  And  if  the  officer 
commit  any  mistake  in  drawing  up  the  rule,  if  it  can  be  recti- 
fied from  the  indorsement  of  counsel  on  their  briefs,  or  by  the 
recollection  of  the  court,  the  court  will  order  it  to  be  amended. 
But  the  court  will  seldom  entertain  an  application  to  add 
terms  to  a  rule  already  made  absolute,  which  were  not  brought 
under  their  consideration  when  the  rule  was  discussed.  See 
Lopez  v.  De  Tastet,  8  Taunt.  712. 

Scire  facias.']  If  scire  facias  on  a  judgment,  or  the  declara- 
tion thereon,  &c.  vary  from  the  judgment,  the  court  will  allow 
it  to  be  amended.  Brasswell  v.  Jeco,  9  East,  3 1 6.  See  Klos  v. 
Dodd,  4  Dowl.  67,  1  Har.  &  W.  342.  And  where  in  a  scire 
facias  to  revive  a  judgment,  the  award  of  execution,  and 
the  Ca  sa  thereon,  varied  from  the  judgment,  in  the  chris- 
tian name  of  the  plaintiff :  Littledale,  J.  allowed  them  to  be 
amended,  even  after  the  Ca  sa  was  executed.  Thorpe  v.  Hook, 
1  Dowl.  501. 

Summons,  writ  of.]  The  court  will  not  allow  a  writ  of  sum- 
mons to  be  amended,  unless  it  appear  that  the  debt  will  other- 
wise be  barred  by  the  statute  of  limitations.  Partridge  v. 
Wetibank,  5  Dowl.  93.  They  will  not  allow  even  the  indorse- 
ment to  be  amended,  in  the  sum  mentioned  in  it,  in  order  that 
the  parties  may  proceed  to  a  trial  before  the  sheriff.    Trotter 
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v.  Bass,  1  B*g.  N.  C.  516,  3  Dewl.  407.  S*  Afcv  ▼.  Shaw, 
4  Dospi.  189.  seas*.  amL  Where  a  writ  of  summon*  was  di- 
rected to  the  defendant  in  Middlesex,  but  the  plaintiff's  attor- 
ney afterwards,  ascertaining  that  the  defendant  resided  in 
Surrey,  aohatitated  the  word  "  Surrey"  for  "  Middlesex," 
and  served  the  writ,  without  having  it  reaealed :  the  court 
said  that  the  attorney  had  been  guilty  of  gross  misconduct, 
and  they  therefore  set  aside  the  proceedings,  on  payment  of 
the  debt  without  coats.    Siggm*  v.  Sansom,  2  Dowi.  746. 

FerdietJ]  The  verdict  may  be  amended  by  the  judge's 
notes.  This  is  usually  done,  where  a  general  verdict  is  given, 
and  the  plaintiff,  finding  after  the  trial  that  some  of  the  counts 
in  his  declaration  are  bad,  wishes  to  have  the  verdict 
entered  upon  those  which  are  good.  Leave  to  amend  the 
Postea  in  this  respect  will  be  given,  where  it  appears  from  the 
judge's  notes  that  the  jury  calculated  the  damages  on  evidence 
applicable  to  the  good  counts  only,  Eddowet  v.  Hopkins, 
1  Doug.  376,  although  evidence  may  have  been  given  appli- 
cable to  the  bad  counts  also.  William*  v.  Breedon,  I  B.ScP. 
339.  So,  in  ejectment  for  a  messuage  and  tenement,  the  court 
gave  leave  to  confine  the  verdict  to  the  messuage  alone, 
according  to  the  judge's  notes.  Goodtitle  v.  Otway,  8  East, 
357.  So,  where  there  is  a  misjoinder  of  counts,  and  a  general 
verdict  given,  if  the  jury  have  calculated  their  damages  with 
reference  to  one  court  only,  the  Fostea  may  be  amended  by 
entering  the  verdict  on  one  count,  by  which  means  the  mis- 
joinder will  be  cored.  Harris  y.  Davit,  1  Chit,  623.  And 
even  where  a  jury  gave  their  verdict  for  the  plaintiff  on  the 
general  issue  only,  without  noticing  another  issue  on  the  sta- 
tute of  limitations,  the  court  allowed  it  to  be  amended  by 
the  judge's  notes.  Petrie  v.  Hannay,  3  T.  R.  659,  and  tee 
Ides  v.  Turner,  3  Don*.  211.  And  this  may  be  done,  even 
after  error  brought  and  errors  assigned;  Doe  v.  Perkins, 
3  T.  R.  749 ;  and  in  one  case  it  was  done,  after  the  case  had 
been  argued  in  the  court  of  error.  Richardson  v.  Mellith,  3 
Bmg.  334,  1  B.kC.  819.  but  tee  Harrison  v.  King,  1  B.  &  A. 
161.  Bat  the  court  have  refused  to  do  this,  at  the  instance  of 
the  defendant,  even  although  the  general  finding  were  con- 
trary to  the  direction  of  the  judge.  Spencer  v.  Goter,  1  H.  Bl. 
78.  Reset  v.  Lee,  7  Moore,  269.  And  in  a  penal  action,  where 
there  was  a  verdict  for  one  penalty,  and  the  plaintiff  elected 
to  enter  it  upon  a  particular  count,  but  afterwards  finding 
that  count  bad,  he  applied  for  leave  to  enter  it  on  another 
count,  to  which  the  evidence  was  equally  applicable :  the  court 
refused  it,  saying  that  they  could  not  allow  it  to  be  done  in  a 
penal  action.  HoUoway  v.  Bennett,  3  T.  R.  448. 

But  the  court  wiU  never  amend  jbe  Postea,  by  increasing 
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the  damages  given  by  the  jury,  even  although  the  jury  join  in 
an  affidavit  that  they  intended  to  give  the  increased  sum,  and 
thought  that  the  verdict  as  delivered  had  the  effect  of  giving 
it.  Jackton  v.  Williamson,  2  T.  R.  281.  So  in  an  action  for 
not  setting  out  tithes,  where  the  jury  found  damages  for  the 
single  value  only,  the  court  held  that  they  could  not  amend 
the  Postea  by  entering  the  verdict  for  the  treble  value.  Sand- 
ford  v.  Porter,  2  Chit.  351.  If,  on  the  other  hand,  the  jury 
give  greater  damages  than  are  laid  in  the  declaration,  the 
court  will  allow  the  plaintiff  to  enter  a  remittitur  for  the  ex- 
cess, even  after  error  brought.  Usher  v.  Dantey,  AM.&S.  94. 
Pickwood  v.  Wright,  1  H.  Bl.  642. 

The  application  to  amend  the  Postea,  may  be  made  to  the 
judge  who  tried  the  cause,  whether  he  be  a  judge  of  the  court 
in  which  the  record  is  made  up,  or  not ;  Doe  ▼.  Perkins, 
3  T.  R.  749 ;  and,  indeed,  must  be  made  to  him,  and  not  to 
the  court.  Per  Abbott,  J.  in  Harriton  v.  King,  1  B.  &  A.  163. 
Soougull  v.  Campbell,  1  Chit.  283.  But  where  a  verdict  ia 
given  subject  to  an  award,  the  plaintiff,  after  the  award  is 
made,  may  alter  the  verdict  accordingly,  without  making  any 
application  to  the  court  or  judge  for  leave  to  do  so.  Grimes 
v.  Naish,  1  B.k.  P.  480.  Where  upon  a  case  coming  on  for 
argument  in  the  Exchequer  Chamber,  it  was  found  that  one  of 
the  errors  assigned  was  for  a  defect  in  setting  out  the  matter 
of  the  Postea  in  the  record,  an  error  which  the  court  below 
would  have  amended  as  of  course :  the  court  of  error  allowed 
the  transcript  to  be  amended  in  this  respect,  on  payment  of 
the  costs  of  the  day.    De  Tattet  v.  Rucker,  3  Brod.  &  B.  65. 

Amendment  at  the  trial. 

By  content,  %c.']  If  an  amendment  be  required  at  nisi  prius, 
even  after  the  cause  is  called  on,  and  both  parties  consent  to 
it,  the  judge  upon  application  will  allow  it  to  be  made,  how- 
ever material  it  may  be.  Murphy  v.  Marlow,  1  Camp.  57. 
Or,  in  matters  of  trifling  importance,  he  may  allow  of  the 
amendment  at  the  instance  of  one  party,  whether  the  other 
consent  to  it  or  not.  Freeman  v.  Cockell,  1  Car.  &  P.  137. 
But  where  the  amendment  required  was  in  a  matter  of  sub- 
stance, as  where  the  plaintiff  applied  to  Lord  Ellenborough, 
C.  J.  at  nisi  prius,  for  leave  to  amend  his  declaration,  by  omit- 
ting the  profert  of  the  bond  on  which  the  action  was  brought, 
his  lordship  refused  it,  because  it  was  matter  of  material  alle- 
gation. Paine  v.  Buttin,  1  Stark.  74. 

Upon  trial  by  the  record.]  Where  in  debt  on  judgment,  nut 
tiel  record  is  pleaded,  and  motion  is  made  for  judgment,  if 
upon  the  production  of  t^e  record  there  appears  to  be  a  van- 
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ance  between  it  and  the  statement  of  it  in  the  pleading,  the 
court  even  then  will  amend  it,  on  payment  of  costs.  RastoU  ▼. 
Straiten,  1  H.  Bl.  49.  Blackmore  v.  Flemyng,  7  T.  R.  447,  n. 
See  Emgtehesrt  v.  Eyre,  S  B.&  Ad.  68.  But  where  in  debt  on  a 
recognizance  of  bail,  the  declaration  stated  it  to  have  been 
given  in  an  action  of  debt,  and  on  production  of  the  record, 
upon  ml  tie*  record  pleaded,  it  appeared  to  have  been  in  an 
action  of  assumpsit,  the  court  refused  to  allow  the  amendment 
then,  saying  that  it  ought  to  be  made  the  subject  of  a  distinct 
application;  but  they  granted  it  afterwards.  Munkenbeck  v. 
BasftfteB,  4  Dowl.  139. 

Bf  statute.]  By  stat.  9  G.  4,  c.  15,  every  court  of  record, 
or  any  judge  sitting  at  nisi  print,  may,  if  they  think  fit, 
M  came  the  record,  on  which  any  trial  may  be  pending  before 
any  such  judge  or  court,  in  any  civil  action,  or  in  any  indict- 
ment or  information  for  any  misdemeanor,  when  any  va- 
riance shall  appear  between  any  matter  in  writing  or  in  print, 
produced  in  evidence,  and  the  recital  or  setting  forth  thereof 
upon  the  record  whereon  the  trial  is  pending,  to  be  forthwith 
■mended  in  such  particular  by  some  officer  of  the  court,  on 
payment  of  such  costs  (if  any)  to  the  other  party,  as  such 
judge  or  court  shall  think  reasonable ;  and  thereupon  the  trial 
shall  proceed,  as  if  no  such  variance  had  appeared ;  and  in 
case  such  trial  shall  be  had  at  nisi  prius,  the  order  for  the 
amendment  shall  be  indorsed  on  the  Postea,  and  returned 
together  with  the  record;  and  thereupon  the  papers,  rolls, 
and  other  records  of  the  court  from  which  such  record  issued 
shall  be  amended  accordingly." 

Where,  in  an  action  on  a  bill  of  exchange,  the  record  stated 
it  to  have  been  drawn  by  A.  B.  payable  to  his  own  order,  and 
by  him  indorsed  to  C.  D. ;  and  upon  production  of  the  bill  at 
the  trial,  it  appeared  to  be  drawn  payable  to  C.  D. :  the  judge, 
on  application,  ordered  the  record  to  be  amended ;  and  the 
court  afterwards  held  that  he  had  done  rightly,  but  at  the 
same  time  expressed  a  doubt  whether  they  had  any  jurisdic- 
tion to  interfere  with  the  discretion  of  the  judge  in  this  re- 
spect. Parks  v.  Edge,  1  Cromp.  &  M.  429.  See  Pullen  v.  Sey- 
mour, 5  Dowl.  164  So  where  a  declaration  in  assumpsit  set 
out  the  contract  in  substance,  but  did  not  state  it  to  be  in 
writing,  and  the  contract,  (which  was  in  writing),  upon  being 
produced  at  the  trial,  appeared  to  vary  from  the  statement  of 
it  on  the  record,  the  judge  ordered  the  record  to  be  amended, 
but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  if 
the  court  should  be  of  opinion  that  he  had  no  power  to 
amend :  upon  such  motion  being  afterwards  made,  the  court 
held  it  to  be  case  within  the  above  statute,  and  that  the 
amendment  had  been  properly  made.     barney  v.  Bishop,  1 
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Nev.  &  M.  332,  and  see  Maetermmn  t.  Jwtom,  8  Binf.  204* 
5.  P. 

By  stat.  3  &  4  W.  4,  c.  42,  a.  25,  if  upon  a  trial  before  any 
court  of  record  or  judge  at  nisi  priua,  in  any  civil  action,  or  in 
an  information  in  the  nature  of  a  quo  warranto  or  proceed- 
ings on  a  mandamus,  "  any  variance  shall  appear  between  the 
proof,  and  the  recital  or  setting  forth  on  the  record*  writ  or 
document  on  which  the  trial  is  proceeding,  of  any  contract, 
custom,  prescription,  name  or  other  matter,  in  any  particular 
or  particulars  in  the  judgment  of  such  court  or  judge  not  mar 
terial  to  the  merits  of  tie  case,  and  by  which  the  opposite 
party  cannot  have  been  prejudiced  in  the  conduct  of  his 
action,  prosecution,  or  defence,"  such  court  or  judge  may 
order  the  record,  &c.  to  be  forthwith  amended*  on  such  terns* 
as  to  payment  of  costs  to  the  other  party,  or  postponing  the 
trial,  or  both,  as  they  shall  think  reasonable ;  or  if  it  appear 
that  although  the  variance  be  in  a  matter  not  materia],  yet 
that  the  opposite  party  may  have  been  thereby  prejudiced  in 
the  conduct  of  his  action,  prosecution,  or  defence,  the  court 
or  judge  may  order  the  amendment  on  payment  of  costs,  and 
withdrawing  the  record  or  postponing  the  trial,  as  they  shall 
think  reasonable ;  if  the  trial  proceed,  the  order  for  the  amend- 
ment shall  be  indorsed  on  the  Fostea  or  writ,  &c.  and  returned 
therewith,  or,  if  in  full  court,  on  the  roll ;  provided  that  any 
party,  dissatisfied  with  the  decision  of  a  judge  at  nisi  priua, 
sheriff  or  other  officer,  respecting  his  allowance  of  any  such 
amendment,  may  apply  to  the  court,  out  of  which  the  record 
or  writ  issued,  for  a  new  trial.  Where  it  was  questioned 
whether  a  trial  before  the  sheriff  upon  a  writ  of  trial  was 
within  this  statute,  Bayley,  B.  said  it  was  clearly  within  the 
reason  of  the  act,  if  not  within  the  words,  and  he  thought  the 
sheriff  had  power  to  order  an  amendment  under  it.  Hill  ▼. 
Salter,  2  Dowl.  380.  Where  in  an  action  for  goods  furnished 
to  a  third  person,  one  count  of  the  declaration  was  on  a  pro- 
mise to  pay,  and  another  on  a  promise  to  be  accountable  for 
and  to  pay,  the  amount ;  and  the  evidence  was  of  a  guarantie : 
Lord  Denman,  C.J.  having  allowed  this  to  be  amended  at  the 
trial,  the  court  held  that  he  had  done  rightly,  Parke,  J.  saying 
that  this  act  was  intended  to  apply  to  all  cases  where  the  de- 
fendant had  not  been  misled  by  the  misdescription.  Hanbury 
v.  Ella,  3  Nev.  &  M.  438.  But  where  in  ejectment  on  a  joint 
demise,  the  claimants  were  proved  to  be,  not  joint-tenanta, 
but  tenants  in  common,  and  the  action  should  therefore  have 
been  upon  the  several  demises  of  each,  Taunton,  J.  refused  to 
amend,  as  he  could  not  say  that  the  variance  was  in  a  particu- 
lar not  material  to  the  merits  of  the  case.  Doe  v.  Erringtm, 
3  Nev.  &  Af.  646. 

Or,  by  the  same  statute,  3  &  4  W.  3,  c.  42,  s.  24,  in  all  such 
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of  variance,  the  court  or  judge,  instead  of  ordering  the 
record  to  be  amended,  may  direct  the  jury  to  find  the  facts 
according  to  the  evidence,  and  such  finding  thereupon  shall  be 
indorsed  upon  the  record,  he. ;  and  notwithstanding  the  find- 
ing on  the  issue  joined,  "  the  said  court,  or  the  court  out  of 
which  the  record  has  issued,  shall,  if  they  think  the  said  vari- 
ance immaterial  to  the  merits  of  the  case,  and  the  mis-state* 
ment  such  as  could  not  have  prejudiced  the  opposite  party  in 
the  conduct  of  the  action  or  defence,  give  judgment  according 
to  the  very  right  and  justice  of  the  case."  Where,  m  an 
action  against  a  sheriff  for  an  escape,  the  evidence  was,  not  of 
an  escape,  but  of  a  negligent  omission  by  the  sheriff's  officer 
to  make  the  arrest  when  he  had  it  in  his  power  to  do  so : 
Alderson,  B.  not  thinking  it  a  case  m  which  he  ought  to 
amend,  desired  the  jury  to  find  the  tacts  specially,  if  they 
thought  the  negligence  proved,  and  the  jury  accordingly  gave 
a  special  verdict  for  the  plaintiff,  although  they  found  the 
issue  for  the  defendant ;  and  afterwards,  upon  a  motion  that 
judgment  should  be  entered  for  the  plaintiff,  the  court,  being 
of  opinion  that  the  defendant  experienced  no  inconvenience 
from  the  course  pursued  by  the  plaintiff,  and  was  not  preju- 
diced in  the  conduct  of  his  defence,  made  the  rule  absolute. 
Gtcsf  v.  Sieves,  2  Hot.  &  W.  34.  But  where  in  an  action  for 
diverting  a  water-course,  the  plaintiff  in  his  declaration  enti- 
tled himself  to  the  water  as  owner  of  a  mill,  but  the  evidence 
was  that  he  was  entitled  to  it  as  owner  of  the  land  on  which 
the  mill  had  within  twenty  years  been  built :  Alderson,  B.  at 
the  trial,  refused  to  amend  for  this  variance,  but  by  his  direc- 
tion the  jury  found  the  facts  specially,  and  they  were  indorsed 
on  the  Fostea,  for  the  opinion  of  the  court  as  above  directed ; 
the  court,  however,  refused  to  grant  the  plaintiff  any  rule  for 
judgment  on  this  special  finding.  Frankum  v.  Earl  of  Pal- 
mmth,  4  Nev.  fc  M.  330. 

Amendment  at  other  timet. 

After  plea  in  abatement.]  After  a  plea  in  abatement  for  mis- 
nomer, the  court  allowed  the  plaintiff  to  amend  the  declara- 
tion, in  the  defendant's  name,  even  although  the  defendant 
was  a  prisoner,  and  would  have  been  supersedeable  if  the 
plaintiff  were  obliged  to  commence  a  fresh  action.  Oweru  v. 
DsMt,  7  T.  R.  698.  And  the  court  have  made  the  like  order 
in  a  penal  action  for  usury,  even  although  the  time  for  bring- 
ing a  fresh  action  expired,  where  there  appeared  to  have  been 
no  unnecessary  delay  on  the  part  of  the  plaintiff.  Me»taer  v. 
Hertx,  3  M.  &  8.  450.  So  in  an  action  by  executors,  where 
the  defendant  pleaded  in  abatement  the  nonjoinder  of  a  co- 
executrix,  the  court  allowed  the  writ  and  declaration  to  be 
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amended,  by  adding  the  name  of  the  co-executrix  as  plaintiff, 
she  being  merely  a  nominal  party  (not  having  proved  the  will), 
and  as  a  fresh  action  would  be  barred  by  the  statute  of  limi- 
tations.   Lakin  v.  Watson,  2  Dotal.  633. 

After  demurrer.']  Where  a  pleading  is  demurred  to,  the 
court,  even  after  the  demurrer  has  been  argued,  will  give  the 
party  leave  to  amend,  if  it  be  necessary  to  the  justice  of  the 
case.  And  even  where  judgment  had  been  given  upon  a  de- 
murrer to  a  plea,  and  the  defendant  afterwards  obtained  a 
judge's  order  to  amend  :  upon  a  rule  to  set  aside  this  order, 
although  the  court  admitted  that  the  application  should  have 
been  made  to  them  and  not  to  a  judge,  and  should  have  been 
made  at  the  time  of  arguing  the  demurrer,  yet  as  it  appeared 
upon  affidavit  that  the  matter  of  the  amendment  had  not 
come  to  the  defendant's  knowledge  until  after  the  demurrer 
had  been  argued,  the  court  discharged  the  rule,  upon  pay- 
ment of  costs  by  the  defendant.  Atkinson  v.  Baynton,  I  Hod. 
144.  But  this  leave  to  amend  after  demurrer,  must  be  consi- 
dered a  matter  entirely  in  the  discretion  of  the  court.  See 
Want  v.  Reece,  7  Moore,  244.  And  in  an  action  against  exe- 
cutors, in  their  own  right,  on  a  covenant  for  good  title  and 
quiet  enjoyment,  the  court  refused  to  assist  the  plaintiff  by 
allowing  him  to  amend  his  declaration,  after  argument  on  spe- 
cial demurrer;  Noble  v.  King,  1  H.  Bl.  34 ;  and  the  like,  in  an 
action  against  the  sheriff.  Cooke  v.  Birt,  6  Taunt.  765.  And 
it  seems  that  where  a  party  has  once  amended  on  demurrer,  if 
the  same  pleading  be  again  demurred  to,  the  court  will  not 
give  him  leave  to  amend  a  second  time.  Kinder  v.  Paris, 
2  H.  Bl.  561.  On  the  other  hand,  if  a  party  demur,  and 
judgment  be  given  against  him,  the  court  will  seldom  allow 
him  to  withdraw  his  demurrer,  and  plead,  &c. ;  at  least  not 
without  an  affidavit  of  merits.  Bramah  v.  Roberts,  1  Bing. 
N.  C.  481. 

After  error.]  The  court  will  amend  a  declaration,  Moody  v. 
Stracey,  4  Taunt.  588,  or  judgment,  Dunbar  v.  Hitchcock*  3 
M.  &  S.  591,  after  error  brought  and  errors  assigned;  we 
have  already  noticed  several  cases  in  which  this  has  been 
done.  See  ante,  p.  60.  In  one  case,  the  court  of  Common 
Pleas  amended  the  Postea,  even  after  argument  in  error, 
Richardson  v.  Mellish,  3  Bing.  334,  and  then  amended  the 
judgment  roll,  to  make  it  conformable  with  the  Postea,  after 
the  judgment  in  error  was  actually  entered  of  record.  Id.  346. 
&7B.&C.  819. 

After  new  trial  granted.']  The  court  will  give  leave  to 
amend,  after  a  new  trial  has  been  granted,  particularty  where 
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the  party  failed  at  the  first  trial,  in  consequence  of  the  defects 
sought  to  be  amended.  This,  however,  if  allowed,  is  usually 
made  part  of  the  rule  for  the  new  trial.  But  the  court,  in 
such  a  case,  will  not  grant  an  amendment  which  has  no  refer- 
ence to  the  merits,  but  is  merely  sought  for  in  order  to  give 
the  party  an  advantage  at  the  second  trial,  to  which  he  would 
not  otherwise  be  entitled.  And  therefore,  after  a  new  trial 
granted,  they  refused  to  allow  the  defendant  to  strike  out  the 
general  issue,  and  substitute  a  plea  of  the  plaintiff 's  bank- 
ruptcy, which  the  defendant  sought  to  do  for  the  purpose 
of  his  having  the  right  to  begin  and  of  the  general  reply  at 
the  second  trial.  Chambers  v.  Bernascom,  1  Cramp.  &  J.  459, 
and  tee  Parker  v.  AnseU,  2  W.  Bl.  920. 

After  nonsuit.]  Where  a  party  U  nonsuit,  for  a  defect  in  his 
pleading,  which  the  court,  if  applied  to,  would  have  amended 
before  trial,  the  court,  if  they  set  aside  the  nonsuit  and  grant  a 
aew  trial,  will  at  the  same  time  give  him  leave  to  amend. 
Formerly  this  was  frequently  done,  where  a  plaintiff  was  non- 
suit for  variance.  Hothead  v.  Abrahams,  3  Taunt.  81.  WU- 
tiarns  v.  Pratt,  hB.hA.  896.  but  see  Brown  v.  Knill,  5  Moore, 
164,  amt.  But  it  is  doubtful  how  far  the  court  would  do  so 
now,  particularly  in  cases  of  variance  within  stat.  9  G.  4, 
c  15,  &  3  44W.4,  c.  42,  already  mentioned,  ante,  p.  67, 68. 
bat  see  Puikn  v.  Seymour,  5  Dowl.  164,  unless  perhaps  in  cases 
where  the  action  would  otherwise  be  barred  by  the  statute  of 
limitations.    DartnaU  v.  Howard,  2  Chit.  28. 
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An  appearance  is  entered,  by  taking  to  the  proper  officer  in 
the  masters'  office  a  memorandum  on  plain  paper,  in  one  of 
the  following  forms ;  See  2  W.  4,  c.  39,  sch.  No.  2. ;  which 
memorandum  must  be  dated  on  the  day  it  is  delivered.  2  W. 
4,  c.  39,  f.  2. 

Where  the  defendant  appears  in  person : — 

/•*»   Noket.  pUxtotf,     r  The  defendant.  Joseph  Style., 

Where  the  defendant  appears  by  attorney : — 

John    Nokes,   jMnttf,     (  E.  F.  attorney  for  Joseph  Styles, 

sfiZXand  etkersA  ^^  for  him* 
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Where  the  plaintiff  appears  for  the  defendant* 

If  there  be  any  defect  in  this  memorandum,  when  Hied,  the 
party  should  move  to  amend  it ;  if  instead  of  doing  so,  he 
enter  a  fresh  appearance,  it  will  be  irregular.  Bate  v.  BbUan\ 
4  Dowl.  677. 

If  an  attorney  undertake  to  appear  for  the  defendant,  the 
court  will  compel  him  to  do  so,  R.  M.  1654,  t.  10,  whether 
the  undertaking  be  merely  verbal,  Anon.  2  Chit.  36,  or  in 
writing.  See  Anon.  1  Chit.  201  (a).  And  he  must  enter  it 
within  the  time  limited  for  that  purpose.  R.  O.  7.  2,  W.  4. 
t.  31,  vide  infra. 

By  defendant.']  If  the  defendant  be  served  personally  with 
the  copy  a  writ  of  summons,  he  must  enter  an  appearance 
within  8  days  after  service,  inclusive  of  the  day  of  the  service ; 
otherwise  the  plaintiff  may  enter  an  appearance  for  him,  and 
proceed  in  the  action.  2  W.  4,  e.  89,  s.  16,  hsch.  No.  I. 
See  WxUet  v.  Wilton,  2  Cromp.  &  /.  356.  If  he  enter  the  ap- 
pearance within  that  time,  the  plaintiff  is  not  obliged  to  wait 
until  the  8  days  have  expired,  to  declare  against  him,  but  he 
may  declare  immediately.    Morris  v.  Smith,  1  Oale,  187. 

By  appearing,  the  defendant  waives  all  irregularity  in  the 
process.  Humble  v.  Bland,  6  T.  FU  255.  Anon.  1  Chit. 
129  (a). 

By  plaintiff  for  defendant.']  If  the  defendant  have  been  per- 
sonally served,  and  do  not  enter  an  appearance  within  the 
time  limited  for  that  purpose,  as  above  mentioned,  the  plain- 
tiff may  enter  it  for  him.  Vide  tupra.  For  this  purpose,  an 
affidavit  of  the  service  of  the  writ,  in  the  form  following, 
must  be  made,  and  filed  with  the  officer,  at  the  same  time 
you  deliver  to  him  a  memorandum  of  the  appearance,  as  above 
mentioned.  It  may  be  necessary  to  mention  that  this  affidavit 
cannot  be  sworn  before  the  plaintiff's  attorney  or  his  clerk. 
R.  0.  H.  2  W.  4,  s.  3. 
In  the  Queen's  Bench. 

Between  John  Nokes,  Piamtjff, 

and 
Joseph  Styles,  Defendant. 

John  Dunn,  clerh  to  Henry  Smith,  of  Farntevfs  Urn,  Bol- 
b&rn,  in  the  county  of  Middlesex,  gentleman*  attorney  for  the 
above-named  plaintiff,  maketh  oath  and  saith,  that  he  dM,  en 
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the day  of instant,  personality  serve  Mr.  Joseph 

Styles  the  above  named  defendant  with  a  true  copy  of  a  writ  of 
mmsmons,  which  appeared  to  this  deponent  to  be  regularly  issued 
sat  of  this  honourable  court,  at  the  suit  of  the  above  named  plain- 
ff,  against  the  above  named  defendant,  and  bearing  date  the 

— —  day  of last  past.    And  this  deponent  further 

smith,  that  after  having  so  served  the  said  defendant  with  the  said 

writ  as  aforesaid,  this  deponent,  on  the day  of  the  said 

month  of  ■  ■  ■  ,  did  indorse  on  the  said  writ  the  day  of  the  week 
end  month  of  such  service ;  and  which  said  indorsement  is  in  the 
words  and  figures  following;  that  is  to  say  ["  served  the  defendant 
with  a  copy  of  this  writ,  on  Friday  the  — —  day  of  — » 
1834,  John  Dunn,"  or  as  the  indorsement  may  be.  See  pott, 
title  "  Summons."] 

Sworn,  &c.  see  ante  p.  7. 

The  indorsement  here  mentioned,  mutt  be  made  on  the 
summons,  within  three  days  at  most  after  the  writ  has  been 
served,  otherwise  the  plaintiff  shall  not  be  at  liberty  to  enter 
an  appearance  for  the  defendant ;  and  the  affidavit  of  service 
"  shall  mention  the  day  on  which  such  indorsement  was  made." 
R.  O.  M.  2,W.4.  s.  3.  Where  the  defendant,  on  being  served 
with  a  copy  of  a  writ,  snatched  the  writ  itself  out  of  the  hands 
of  the  person  who  served  him,  and  kept  it,  so  that  this  in- 
dorsement could  not  be  made:  the  court,  upon  application, 
granted  a  rule  nisi  for  him  to  deliver  up  the  writ,  or,  in  case 
of  his  not  doing  so,  that  an  appearance  should  be  entered  for 
him  without  such  indorsement  or  affidavit  thereof.  Brooh  v. 
Bdridge,  2  Dowl,  647. 

It  is  only  in  cases  where  the  defendant  has  been  personally 
served  with  a  summons,  that  the  plaintiff  can  thus  enter  an 
appearance  for  him.  Where  the  defendant  was  arrested  on  a 
capias,  and  discharged  on  the  ground  of  his  being  a  certificated 
attorney,  without  any  mention  in  the  rule  of  his  entering  a 
common  appearance,  it  was  holden  that  the  plaintiff  could  not 
enter  an  appearance  for  him.  Wickers  v.  Parher,  2  Har.  Sf  W. 
137,  5  Dowl.  150.  But  where  there  was  some  difficulty  in 
making  an  affidavit  of  personal  service,  and  the  plaintiff  pro- 
ceeded to  obtain  a  rule  for  a  distringas,  but  before  that  writ 
issued,  the  defendant  admitted  that  he  had  been  served  with  the 
summons :  upon  application,  Coleridge,  J.  allowed  the  plaintiff 
to  enter  an  appearance  for  the  defendant.  Saunders  v.  De 
Chattelnm,  5  Dowl.  154.  Where  the  defendant  entered  an  ap- 
pearance, but  not  in  time,  and  the  plaintiff  on  the  day  after, 
not  knowing  that  an  appearance  had  been  already  entered, 
entered  an  appearance  for  the  defendant,  and  afterwards  filed 
and  gave  notice  of  declaration,  signed  judgment,  gave  notice  of 
mad  executed  a  writ  of  inquiry,  and  then  took  the  defendant  in 
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execution  on  a  ea.  sa. :  the  defendant  then  applied  to  be  dis- 
charged, on  the  ground  of  the  plaintiff's  irregularity  in  enter- 
ing an  appearance  for  the  defendant,  an  appearance  being 
already  entered ;  but  it  was  holden  that  he  was  too  late  in  his 
application ;  on  an  affidavit  of  merits,  however,  the  judgment 
was  set  aside  upon  payment  of  costs.  Strange  v.  Freeman,  5 
Dowl.  407. 

In  the  Court  of  King's  Bench,  formerly,  the  plaintiff  most 
have  entered  a  common  appearance  or  filed  common  bail  for 
the  defendant,  either  in  the  term  in  which  the  writ  was  return- 
able, or  in  the  next  following  term ;  after  which  he  was  not 
allowed  to  enter  or  file  it;  Smithy.  Painter,  2  T.  R.  719.  Bug- 
den  v.  Burr,  10  B.  8f  C.  457 ;  except  in  the  case  of  a  cognovit. 
Davis  v.  Hughes,  7  T.  R.  206.  And  the  same  in  the  Common 
Pleas.  And  the  practice  is  still  the  same,  except  that  the  day 
of  the  service  of  the  writ  of  summons  is  now  deemed  equiva- 
lent to  the  return  day  of  the  old  process ;  and  that  where  the 
writ  is  served  in  vacation,  the  plaintiff  it  should  seem  would  be 
allowed  to  enter  an  appearance  at  any  time  within  the  second 
term  following.  In  the  Exchequer,  a  common  appearance  may 
be  entered  at  any  time  whilst  the  cause  remains  in  court. 


After  a  Distringas.]  If  the  defendant  have  not  been 
personally,  but  a  distringas  have  been  awarded  and  executed, 
then,  if  he  do  not  enter  an  appearance  within  eight  days  incfai* 
sive  after  the  return  day  of  the  distringas,  the  plaintiff  may 
enter  an  appearance  for  him.  2  W.  4,  c.  39,  t.  16,  SfSch.No.S. 
And  it  is  not  necessary,  it  seems,  to  produce  to  the  officer  an 
affidavit  of  the  execution  of  the  writ  by  the  sheriff's  officers 
the  sheriff's  return  is  sufficient  proof  of  the  levy.  Page  v.  Hemp, 
I  Gale,  186. 

But  if  the  sheriff  return  non  est  inventus  and  nulla  bona,  and 
the  defendant  do  not  appear  within  eight  days  after  the  return 
day  of  the  writ,  then  the  plaintiff,  (if  he  do  not  wish  to  pro- 
ceed to  outlawry,)  "  upon  making  it  appear  by  affidavit  to  the 
satisfaction  of  the  court  out  of  which  the  distringas  issued,  or, 
in  vacation,  of  any  Judge  of  one  of  the  courts  of  law  at  West- 
minster, that  due  and  proper  means  were  taken  and  used  to 
serve  and  execute  such  writ  of  distringas,  may  have  leave  to 
enter  an  appearance  for  the  defendant,  and  to  proceed  thereon 
to  judgment  and  execution."  2  W.  4.  c.  39,  i.  8.  As  this  is 
an  exparte  proceeding,  the  court  require  that  the  affidavit 
should  state  specifically  the  means  that  have  been  used  to  serve 
and  execute  the  writ,  in  order  that  they  may  judge  whether  they 
were  "  due  and  proper,"  Copeland  v.  Nevill,  5  Nev.  ft  M.  172, 
1  Har.  ft  H.  374,  Balgayy.  Gardner,  2  Dowl.  52,  and  that  they 
may  also  be  satisfied  that  after  a  bona  fide  diligent  search  by 
the  officer,  he  could  not  find  the  person  or  goods  of  the  defen- 
dant.   See  Scarborough  v.  Evans,  2  Dowl.  9.    Cornish  v.  King, 
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Id.  18.  If  the  rule  be  obtained,  you  produce  it  to  the  officer  as 
his  authority  to  enter  the  appearance. 


ARBITRATION. 

All  matters  in  dispute  between  parties,  may  be  referred  by 
them  to  arbitration.  The  Court  of  Queen's  Bench,  however, 
have  refused  to  make  a  submission  a  rule  of  Court,  wberepart 
of  the  matter  agreed  to  be  referred  had  been  made  the  subject 
of  aa  indictment.  Watson  v.  3f  Outturn,  8  T.R.  520.,  but  tee 
Baker  v.  Townsend,  7  Taunt.  422,  R.  v.  Cotesbatch,  2  D.  8f  R. 
265.  We  shall  consider  this  subject  under  the  following  heads : 
t,  The  submission ;  2,  The  proceedings  before  the  Arbitrator, 
and  the  Award ;  3,  The  mode  of  enforcing  the  Award;  4,  For 
what  causes  and  how  set  aside. 

The  Submission. 

A  submission  to  arbitration  may  be,  by  Order  of  nisi  prius, 
or  by  Rule  of  court,  or  by  Judge's  order,  or  by  Bond  or  other 
deed  or  agreement  of  Submission.  These  we  shall  consider 
presently.  In  drawing  them  up,  care  must  be  taken  to  define 
exactly  what  matter  in  difference  is  intended  to  be  referred. 
The  reference  is  usually  either  of  all  matters  in  difference  be- 
tween the  parties,  or  of  the  matters  in  difference  in  some 
particular  cause,  or  of  some  specific  matter  in  difference  be- 
tween them.  A  submission  of  all  matters  in  difference  between 
the  parties  in  the  cause,  would  be  in  tact  a  submission,  not 
of  the  cause  only,  but  of  all  matters  in  difference ;  the  words 
"  parties  in  the  cause/1  being  merely  a  designation  of  the 
parties,  and  not  of  the  subject  of  reference.  Malcolm  v.FuUar- 
Um,  2  T.  R.  645.  But  a  reference  of  all  matters  in  difference 
in  the  cause  between  the  parties,  would  be  a  reference  of 
the  cause  only.  Id.  and  see  Smith  v.  MuUer,  3.  T.  R.  624.  If 
by  mistake  the  submission  be  drawn  up  differently  from  what 
vis  intended  by  one  of  the  parties,  so  as  to  preclude  him  from 
bringing  his  case  or  any  material  part  of  it  under  the  consider- 
ation of  the  arbitrator,  he  should  apply  to  the  other  party  to 
consent  to  its  being  amended;  and  if  they  refuse,  a  Judge 
upon  summons  will  probably  allow  him  to  revoke  his  submis- 
sion. But  the  Court,  without  consent,  will  not  amend  it.  Ratr- 
tree  v  King,  5  Moore,  167.  Pearman  v.  Carter,  2  Chit.  29. 

By  tcAom.]  Where  the  submission  is  by  bonds  or  deed,  the 
bonds  or  deed  must  be  executed  by  the  parties  themselves,  or 
by  some  persons  authorized  by  them,  for  that  purpose,  by  some 
instrument  under  seal ;  and  the  like,  if  the  submission  be  by 
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parol,  or  by  agreement  not  under  seal,  except  that  the  autho- 
rity need  not  be  by  deed.  And  it  has  been  holden  that  one  of 
several  partners  cannot  bind  his  copartners  by  a  submission  to 
arbitration,  even  of  matters  arising  out  of  the  business  of  the 
firm.  Stead  v.  Salt,  3  Bing.  101.  and  see  Boyd  v.  Emmerson, 
4  Nev.  &  M.  99.  Where  the  submission  is  by  rule  of  court  or 
Judge's  order,  it  is  always  obtained  by  the  attornies  of  the 
respective  parties ;  and  at  nisi  prius,  if  the  counsel  or  attornies 
for  parties  in  a  cause  consent  to  a  reference,  it  is  deemed  bind- 
ing on  the  clients,  whether  they  are  privy  or  consenting  to  it 
or  not.  Filmer  v.  Delber,  3  Taunt  486.  See  BiddeU  v.  Dowse 
6  B.  &  C.  255. 

By  Order  of  Nisi  Prius."]  When  a  cause  is  called  on  at  nisi 
prius,  it  may  be  referred  by  an  order  of  nisi  prius.  As  soon  as 
this  is  agreed  upon,  the  counsel  engaged  in  the  cause  indorse 
their  briefs  accordingly,  and  hand  them  to  the  Associate,  who 
will  thereupon  draw  up  the  order.  At  the  same  time,  it 
is  usual  to  have  the  Jury  sworn,  and  to  take  their  verdict  for 
the  plaintiff  for  the  amount  of  the  damages  laid  in  the  decla- 
ration, subject  to  the  award ;  this  is  essentially  necessary  in 
bailable  actions,  for  otherwise  the  bail  would  be  discharged 
by  the  reference.  2  Saund.  72  a. 

By  Rule  of  court  or  Judge's  order.']  It  is  only  in  cases  where 
an  action  is  pending,  that  the  parties  can  submit  to  arbitra- 
tion by  a  Rule  of  court  or  a  Judge's  order.  The  rule  is  ob- 
tained upon  two  motion  papers,  on  which  the  terms  of  the 

reference  are  indorsed  shortly  thus :  "  Referred  to  Mr. — 

on  t)ie  usual  terms ;  award  to  be  made  on  or  before  the  — — ," 
adding  if  necessary  such  other  terms,  not  included  in  the  usual 
printed  form  of  the  rule,  as  may  be  agreed  upon.  Oct  these 
signed  by  counsel,  and  take  them  to  the  Master's  office,  and  the 
Clerk  there  will  thereupon  draw  up  the  rule.  A  Judge's  order 
is  obtained  from  his  clerk,  upon  a  written  consent  to  the 
like  effect,  signed  by  the  attornies  on  both  sides.  It  may  be 
necessary  to  mention,  that  a  Judge's  order,  referring  a  cause, 
may  be  made  a  rule  of  court,  even  after  the  submission  has 
been  revoked  by  one  of  the  parties ;  for  it  may  be  necessary, 
notwithstanding  the  revocation,  to  act  upon  that  part  of  the 
order  which  gives  costs  for  wilful  delay.  Aston  v.  George,  2  B. 
&  A.  395. 

By  Bond,  fyc]  If  no  action  be  pending,  or  indeed  whether 
there  be  or  not,  the  parties  may  submit  the  matter  in  differ- 
ence between  them  to  arbitration,  either  by  mutual  bonds  of 
submission,  or  by  deed,  or  by  agreement  not  under  seal,  or  by 
parol.  I  have  given  a  form  of  such  a  bond,  infra,  from  which 
a  deed  or  agreement,  if  preferred,  may  readily  be  framed.    In 
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these  instruments,  care  should  always  be  taken  to  introduce 
the  usual  consent  clause,  under  stat.  9  &  1 0  W.  3,  c.  15,  which 
shall  be  mentioned  presently,  that  the  submission  may  be  made 
t  rule  of  court ;  otherwise  you  will  not  be  enabled  to  proceed 
against  the  party  by  attachment,  for  non-performance  of  the 
award. 

By  stat.  9  &  10,  W.  3,  c.  15,  s.  1.  Parties  wishing  to  end 
"  any  controversy,  suit  or  quarrel,  for  which  there  is  no  other 
remedy  but  by  personal  action  or  suit  in  equity,"  by  arbitra- 
tion, may  agree  that  their  submission  shall  be  made  a  rule  of 
any  of  His  Majesty's  courts  of  record,  and  insert  such  agree- 
ment in  their  submission ;  and  the  same  may  afterwards,  upon 
affidavit  thereof  by  one  of  the  witnesses  thereto,'  be  entered  of 
record  in  such  Court,  and  a  rule  be  made  thereupon ;  and  if 
any  of  the  parties  disobey  the  award  or  umpirage  to  be  made 
in  pursuance  of  such  submission,  he  shall  be  deemed  guilty  of 
a  contempt  of  the  said  Court,  and  the  Court  on  motion  shall 
issue  process  against  him. 

A  parol  submission  is  not  within  this  Act,  and  cannot  there- 
fore be  made  a  rule  of  court,  even  with  the  consent  of  parties. 
AnseUv.  Evans,  7  T.  R.  1.  Nor  are  mere  criminal  matters, 
which  are  the  subject  of  indictment,  within  the  Act ;  the  words 
14  Controversies,  suits  or  quarrels,"  meaning  only  civil  disputes 
between  the  parties.  Per  Li.  Kenyan  in  Watson  v.  WCuUum, 
8  7.  R.  520,  and  see  Lucas  v.  Wilson,  2  Burr,  701.  Where 
three  actions  in  the  Exchequer  and  one  in  the  King's  Bench, 
were  referred  by  one  agreement,  containing  a  consent  that  it 
might  be  made  a  rule  of  the  Court  of  King's  Bench  or  Ex- 
chequer; and  after  the  award  was  made,  the  submission  was 
accordingly  made  a  rule  of  the  court  of  King's  Bench ;  and 
there  was  an  application  also  to  make  it  a  rule  of  the 
Exchequer,  but  that  court  refused  to  do  so,  saying  that  the 
Court  of  King's  Bench,  of  which  the  submission  was  al- 
ready made  a  rule,  could  deal  with  the  whole  matter,  as  well 
as  they  could.  Winpenny  v.  Bate,  1  Dowl,  559.  Where  the 
consent  was,  to  make  the  "  award'1  a  rule  of  court,  instead  of 
the  subm.ssion,  the  court  held  it  to  be  sufficient.  Pedley  v. 
Westmacot,  3  East,  603.  Soilleux  v.  Herbst,  2  fi.  &  P.  444. 
Where  the  agreement  of  submission  contained  this  consent, 
and  the  time  for  making  the  award  was  afterwards  enlarged, 
but  the  enlargement  did  not  contain  it,  it  was  contended  that 
the  submission  alone  could  be  made  a  rule  of  Court,  but  not 
the  enlargement:  but  the  Court,  after  consulting  with  the 
other  Judges,  held  that  a  general  consent  to  enlarge,  virtually 
included  all  the  terms  of  the  first  submission,  and  among  the 
rest  the  consent  to  make  it  a  rule  of  court.  Evans  v.  Thompson, 
5  East,  189.  The  submission  may  be  made  a  rule  of  court  in 
vacation,  as  well  as  in  term.    Re  Taylor,  5  B.  &  A.  217.    But 
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it  cannot  be  made  a  rule  of  court,  after  it  has  been  revoked. 
5  Taunt.  452. 

Form  of  Bond  of  Submission. 

Know  All  Men  by  these  presents,  that  I,  Joseph  Styles,  of 

— ,  matter,  am  held  and  firmly  bound  to  John  Nokes,  of 

grocer,  in  £— •,  of  good  and  lawful  money  of  Great  Britain,  to 
be  paid  to  the  said  John  Nokes,  or  his  certain  attorney,  execu- 
tors, administrators  or  assigns;  for  which  payment,  well  and 
truly  to  be  made,  I  bind  mysetf,  my  heirs,  executors  and  admi- 
nistrators firmly  by  these  presents,  sealed  with  my  seal.    Dated 

the  —  day  of in  the  first  year  of  the  reign  of  our  Save* 

reign  Lady  Victoria,  by  the  grace  of  God,  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  defender  of  the  faith, 
and  in  the  year  of  our  Lord  1838. 

Whereas  certain  differences  have  arisen  between  the  said  John 
Nokes  and  the  said  Joseph  Styles,  respecting  [certain  matters  of 
account  now  open  and  unsettled  between  them ;]  and  it  is  agreed 
by  and  between  the  said  John  Nokes  and  the  said  Joseph  Styles, 
to  refer  to  A.B.  and  C.  D.,  as  arbitrators,  [as  well  the  said  dif- 
ferences, as  also  all  and  all  manner  of  action  and  actions,  cause 
and  causes  of  action,  suits,  bills,  bonds,  specialties,  judgments  ex- 
ecutions, extents,  quarrels,  controversies,  trespasses,  damages 
and  demands  whatsoever,  both  at  law  and  in  equity,  at  any  time 
or  times  heretofore  had,  made,  moved,  brought,  commenced,  sued, 
prosecuted,  done,  suffered,  committed,  or  depending  by  and  be- 
tween the  said  parties,']  with  liberty  to  the  said  arbitrators, 
[either  before  they  enter  upon  the  said  arbitration,  or]  at  any 
Hme  pending  the  said  reference,  to  appoint,  choose  and  name  an 
Umpire,  and  to  make  and  publish  their  award  or  umpirage 
therein,  notwithstanding  the  happening  of  my  death  or  the  death 
of  the  said  John  Nokes  before  the  same  shall  be  so  made  and 
published :  Now,  the  condition  of  this  obligation  is  such,  that  if 
the  above  bounden  Joseph  Styles,  his  heirs,  executors  or  adminis- 
trators, do  and  shall,  upon  his  or  their  part  and  behalf,  in  all 
things  weU  and  truly  stand  to,  obey,  abide,  observe,  perform, 
fulfil  and  keep  the  award,  order,  arbitrament,  final  end  and  de- 
termination of  the  said  arbitrators,  so  as  the  said  award  be  made 
in  writing  on  or  before  the  — —  day  of—  now  next  ensuing; 
or  if  the  said  arbitrators  do  not  make  such  their  award  by  the 
time  aforesaid,  then  if  the  said  Joseph  Styles,  his  heirs,  executors 
or  administrators  do  and  shall,  upon  his  or  their  part  and  behalf, 
in  all  things  well  and  truly  stand  to,  obey,  abide,  observe,  per- 
form, fulfil  and  keep  the  award,  order,  arbitrament,  umpirage, 
final  end  and  determination  of  the  person  so  by  the  said  arbitra- 
tors to  be  appointed,  chosen  and  named  as  umpire  as  aforesaid, 
so  as  the  said  umpire  do  make  his  said  award  and  umpirage  m 
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writing  on  or  before  the day  of now  next  ensuing : 

then  this  obligation  to  be  void ;  otherwise  to  remain  in  full  force 
mi  virtue.  And  the  mid  Joseph  Stylet  doth  hereby  agree  that 
this  kit  submission  to  the  award  and  umpirage  aforesaid  shall  be 
made  a  rule  of  her  Majesty's  court  of  ["  Queen's  Bench,"  or 
-  Common  Pleas,"  or  "  Exchequer  of  Pleas"  [at  Westminster, 
pursuant  to  the  statute  in  such  case  made  and  provided. 

Sealed  and  delivered,  (being  first  duly  stamped) 

m  the  presence  of 

J.  R.  Joseph  Styles,  (L.  S.) 

Arbitrator  refuting  to  act,  tfc,"]  Where  a  verdict  for  plaintiff 
was  taken  at  nisi  prias,  subject  to  the  award  of  a  barrister,  who 
afterwards  declined  to  act,  as  he  had  previously  been  consulted 
by  one  of  the  parties ;  the  defendant  was  therefore  required  to 
join  in  appointing  another  arbitrator,  but  he  refused  to  do  so, 
saying  that  he  wished  the  case  to  be  submitted  to  a  jury :  but 
the  court,  upon  application,  ordered  that  unless  he  would  con- 
sent, within  a  time  limited,  to  refer  the  damages  to  another 
arbitrator,  judgment  should  be  entered  up,  and  execution  issue, 
for  the  damages  given  by  the  verdict.  WooUey  v.  Kelly,  1  B. 
h  C.  68.  See  Kirkus  v.  Hodgson,  8  Taunt.  733.  But  where 
in  such  a  case,  the  arbitrator  died,  and  the  parties  agreed  to 
substitute  another,  but  the  defendant  afterwards  would  not 
join  in  the  appointment ;  the  court  refused  to  interfere,  saying 
that  the  death  of  the  arbitrator  had  the  effect  of  opening  the 
cause,  and  they  could  not  therefore  order  execution  to  issue  on 
tile  verdict.  Harper  v.  Abrahams,  4  Moore,  3.  Nor  can  the 
parties,  in  such  a  case,  regularly  go  to  trial  a  second  time* 
without  the  leave  of  the  court,  or  until  the  verdict  has  been 
set  aside.  Evans  v.  Davis,  I  Oale,  150.  Where  there  was  a 
reference  by  deed  to  A.  and  B.,  and  afterwards  by  a  written 
memorandum  C.  was  substituted  for  B. :  this  was  holden  to 
be  a  good  substitution,  as  amounting  to  a  submission  not 
under  seal,  incorporating  in  it  all  the  provisions  of  the  former 
submission,  except  perhaps  that  of  making  it  a  rule  of  court. 
Re  Tunno  &  Bird,  2  Nev.  &  M.  328. 

Revocation]  Formerly  a  party  to  an  arbitration,  might 
revoke  his  submission,  at  any  time  before  the  arbitrator 
had  made  his  award ;  Milne  v.  Qratrix,  7  East,  608 ;  and  if 
the  arbitrator,  disregarding  the  revocation,  afterwards  pro- 
ceeded and  made  his  award,  the  court  would  set  it  aside, 
Clapham  v.  Higham,  1  Bing.  67,  at  least,  in  cases  where  the 
award  might  be  enforced  without  application  to  the  court,  as, 
for  instance,  where  the  award  ordered  a  verdict  to  be  entered 
up,  Doe  v.  Brown,  8  />.  &  R.  100,  or  the  like.  But  where  the 
submission  was  by  deed,  and  was  revoked  by  one  of  the  parties 
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by  deed,  and  the  arbitrator  still  proceeded  in  the  reference  and 
made  his  award :  the  court  of  Common  Pleas  held  that  he  was 
right  in  doing  so ;  because  the  other  party  was  entitled  to  his 
action  for  damages  for  breach  of  the  covenant  to  abide  by  the 
award.  King  v.  Joseph,  5  Taunt.  452 ;  and  see  Steward  v.  Wil- 
liamson, 5  Bing.  415.  And  in  such  a  case,  if  the  submission 
were  by  bond,  or  even  by  agreement  with  a  penalty,  the  bond 
or  penalty  would  be  forfeited  by  the  revocation,  and  might  be 
immediately  put  in  force.     Warburton  v.  Storr,  4  B.  &  C.  103. 

But  now,  by  stat.  3  &  4,  W.  4,  c.  42,  s.  39,  where  the  sub- 
mission is  by  rule  of  court,  judge's  order  or  order  of  nisi  prius, 
or  where  the  submission  contains  an  agreement  that  it  shall  be 
made  a  rule  of  court,  it  shall  not  be  revocable  by  any  party  to 
the  reference,  "  without  the  leave  of  the  court,  by  which  such 
rule  or  order  shall  be  made,  or  which  shall  be  mentioned  in 
such  submission,  or  by  leave  of  a  judge ;  and  the  arbitrator  or 
umpire  shall  and  may  and  is  hereby  required  to  proceed  with 
the  reference,  notwithstanding  any  such  revocation,  and  make 
such  award,  although  the  person  making  such  revocation  shall 
not  afterwards  attend  the  reference;  and  the  court  or  any 
judge  thereof  may  from  time  to  time  enlarge  the  term  for  any 
such  arbitrator  making  his  award."  See  Bright  v.  Durneli,  4 
Dowl.  756.  R.  v.  Bardell,  1  Nev.  &  P.  74.  If  the  application 
be  made  to  the  court,  they  will  grant  a  rule  nisi  only ;  or  if 
made  to  a  judge  at  chambers,  it  must  be  upon  summons,  for 
he  cannot  make  an  order  on  an  expart&  application.  Clarke  v. 
Stocken,  2  Bing.  N.  C.  651,  5  Dowl.  32,  2  Hodg.  1.  The  court 
or  judge,  however,  cannot  give  leave  to  revoke  a  submission, 
where  the  award  is  already  made ;  all  they  can  do  is  to  set 
aside  the  award.    Phipps  v.  Ingram,  3  Dowl.  669. 

The  death  of  any  of  the  parties  to  a  reference,  is  an  implied 
revocation  of  a  submission,  if  there  be  no  proviso  therein 
to  prevent  it ;  and  the  court  will  set  aside  any  award  sub- 
sequently made,  Potts  v.  Ward,  1  Marsh,  366,  even  although  it 
be  in  favour  of  the  deceased,  Toussaint  v.  Hartop,  7  Taunt.  571 ; 
and  see  Maffey  v.  Godwin,  1  Nev.  &  M.  101,  and  although  a 
verdict  was  taken  subject  to  it.  Cooper  v.  Johnson,  2  B.  &  A. 
394.  Rhodes  v.  Haigh,  3  D.  &  R.  608,  2  B.  &  C.  345.  And 
see  Bower  v.  Taylor,  therein  cited.  But  this  is  now  usually  pre- 
vented by  some  proviso  in  the  submission,  either  directly  sti- 
pulating that  the  death  of  either  party  shall  not  be  a  revocation, 
ATDougal  v.  Robertson,  4  Bing.  435,  or  impliedly,  by  autho- 
rizing the  arbitrator  to  deliver  the  award  to  the  parties  or  their 
executors,  &c.,  Clark  v.  Crofts,  4  Bing.  143.  Tyler  v.  Jones, 
3B.&C.  144,  or  the  tyce. 

The  bankruptcy  of  one  of  the  parties,  however,  is  no  revo- 
cation of  the  submission ;  but  the  arbitrator  notwithstanding 
may  proceed  in  the  reference,  and  make  his  award.     Andrew* 
'  v.  Palmer,  4  B.  &  A.  250.     Snook  v.  Hellyer,  2  Chit.  43. 
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Proceeding*  before  the  Arbitrator,  and  the  Award. 

After  having  obtained  the  submission,  and  ascertained  that 
the  arbitrator  will  undertake  the  reference,  get  a  written  ap- 
pointment from  the  arbitrator,  and  serve  a  copy  of  it  on  the  op- 
potite  party.  Make  out  a  short  statement  of  your  case,  and  leave 
it  with  the  arbitrator ;  or  if  the  cause  have  been  referred  at  nisi 
prms,  leave  him  one  of  the  briefs.  Then  attend  at  the  time  ap- 
pelated, with  your  witnesses,  and  have  them  called  in  before  the 
arbitrator,  in  the  order  in  which  you  wish  them  to  be  examined. 
If  statements,  as  above  mentioned,  or  the  briefs,  have  leen  deli" 
vend  to  the  arbitrator,  it  is  not  usual  or  necessary  for  even 
counsel  to  address  him  in  the  first  instance,  but  he  at  once  pro- 
feeds  to  hear  the  witnesses  on  both  sides ;  and  he  then  hears  the 
parties  by  their  counsel  or  attornies,—for  the  plaintiff  first,  then 
for  the  defendant,  and  lastly.  Of  ifie  defendant  have  called  wit- 
nesses or  given  other  evidence)  for  the  plaintiff  in  reply.  Some 
arbitrators,  in  cases  where  the  defendant  has  given  e\idence, 
allow  the  counsel  or  attorney  for  the  defendant  to  address  him 
first,  and  then  the  plaintiff's  counsel  or  attorney  in  reply.  But 
in  this,  and  in  all  other  matters  under  the  immediate  control 
of  the  arbitrator,  it  is  impossible  to  lay  down  any  general  rule 
of  practice,  each  arbitrator  usually  adopting  such  a  line  of  prac- 
tice in  this  respect  as  he  thinks  best.  As  to  the  law  connected 
with  this  part  of  the  subject,  independently  of  the  practice,  it 
will  be  convenient  to  consider  it  under  the  following  heads. 

Umpire  and  umpirage.']  If  the  submission  direct  an  umpi- 
rage, in  case  the  arbitrators  should  disagree,  it  either  names 
the  umpire,  or  directs  how  and  when  he  should  be  appointed. 
If  he  is  to  be  appointed  by  the  arbitrators,  he  may  in  general 
be  appointed  by  them  before  they  enter  upon  the  reference, 
even  although  the  submission  give  the  power  to  appoint  only 
in  case  of  their  disagreeing.  Bates  v.  Cook,  9  B.  &  C.  407. 
Roe  d.  Wood  v.  Doe,  2  T.  R.  644.  They  may,  in  fact,  appoint 
him  either  before  or  after  the  time  limited  for  making  their 
award,  provided  they  do  so  before  the  time  limited  for  making 
his  umpirage.  Harding  v.  Watts,  1 5  East,  556.  If  the  arbi- 
trators are  to  appoint  him,  his  appointment  should  be  matter 
of  choice,  not  of  chance :  they  cannot  choose  him  by  lot,  or 
by  tossing  up,  or  the  like ;  if  they  do,  his  umpirage  cannot  be 
enforced,  and  the  court  upon  application  will  set  it  aside ;  Re 
Cassel,  9  B.  &  C.  624.  Ford  v.  Jones,  3  B.  &  Ad.  248.  WeUs 
y.  Cooke,  2B.8fA.  218.  Young  v.  Miller,  3  B.  8f  C.-407; 
unless  indeed  he  have  been  so  chosen,  with  the  knowledge 
and  consent  of  the  parties.  Re  Tunno  8c  Bird,  5  B.  8c  Ads 
488,  2  Neo.  8c  M.  328.  and  see  Re  Jamieson,  2  Har.  8c  W.  35. 
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Where  arbitrators  choose  an  umpire,  and,  upon  his  refusing  to 
act,  choose  another,  their  second  choice  is  good ;  their  power 
to  appoint  is  not  determined  by  the  first  choice,  if  the  umpire 
then  chosen  refuse  to  act.  Trippet  v.  Byre,  3  Lev.  563.  Oliver 
v.  Collings,  11  Eait,  367. 

When  the  umpire  enters  upon  his  umpirage,  he  may  re- 
examine the  witnesses ;  but  it  has  been  holden  not  to  be  ob- 
jectionable, for  the  umpire  to  receive  the  evidence  from  the 
arbitrators,  unless  the  parties  require  him  to  do  otherwise. 
HaU  v.  Lawrence,  4  T.  R.  589.  He  may  make  his  umpirage 
at  any  time  before  the  expiration  of  the  time  limited  for  that 
purpose  by  the  submission;  he  may  do  so  even  before  the 
time  limited  for  the  arbitrators  making  their  award.  Sprigens 
v.  Nash,  5  M  8t  S.  193.  SmaUes  v.  Wright,  3  M.  &  S.  559. 
Where  the  umpire  was  to  make  his  umpirage  within  six 
months,  and  he  made  it  within  six  calendar  months,  but  not 
within  six  lunar  months,  the  umpirage  was  holden  bad.  Re 
Swinford  and  Horn,  6  Af.  &  S.  226.  There  is  no  objection  to 
the  arbitrators  joining  with  him  in  his  umpirage ;  their  doing 
so,  does  not  affect  the  umpirage  either  one  way  or  the  other. 
SotUsby  v.  Hodgson,  3  Burr.  1474.  Beck  v.  Sargent,  4  Taunt. 
232.  But  it  seems  that  arbitrators  cannot  decide  upon  part, 
and  the  umpire  upon  another  part,  of  the  matters  referred, 
unless  the  submission  contain  a  special  authority  to  that 
effect.    Tollit  v.  Saunders,  9  Price,  612. 

Witnesses.']  Where  the  submission  is  by  rule  of  court,  or 
judge's  order,  or  order  of  nisi  prius,  or  where  it  contains  a  con- 
sent that  it  shall  be  made  a  rule  of  court,  the  attendance  of 
witnesses  before  the  arbitrator  may  be  compelled,  either  by 
rule  of  court  or  a  judge's  order,  the  party,  at  the  time  of 
making  the  application,  stating  the  county  in  which  the  wit- 
ness resides ;  they  may  also  be  compelled  by  such  rule  or  order 
to  produce  documents,  in  the  same  manner  as  upon  a  trial. 
3  h.\W.  4,  c.  42,  t.  40.  An  appointment  of  the  time  and 
place  of  attendance,  signed  by  one  at  least  of  the  arbitrators  or 
by  the  umpire,  must  be  served  upon  the  witness,  together  with 
the  rule  or  order,  and  his  expenses  tendered  to  him  in  the  same 
manner  as  in  the  case  of  a  trial ;  after  which,  disobedience  of 
the  rule  or  order  will  be  deemed  a  contempt  of  the  court.  Id. 
There  is  no  objection,  it  should  seem,  to  have  one  order  for  all 
the  witnesses  on  each  side,  and  to  serve  copies  upon  them  per- 
sonally, at  the  same  time  shewing  them  the  original,  in  the 
same  manner  as  in  the  case  of  a  subpoena ;  but  it  may  be 
prudent  to  have  a  signed  appointment  for  each  witness. 

The  witnesses  may  be  sworn  by  any  one  of  the  arbitrators  or 
the  umpire.  3  &  4  W.  4,  c.  42,  s.  41.  The  form  of  oath  to 
be  administered,  may  be  thus :  "  You  shall  true  answers  make 
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to  all  such  questions  as  shall  be  asked  of  you,  touching  the  mat* 
tenia  question  between  the  forties  to  this  reference;  So  help 
urn  God"  Or  in  the  case  of  a  Quaker  or  Moravian,  he  may 
make  an  affirmation  thus,  repeating  it  after  the  arbitrator :  "/, 

A.  B.  being'  [one  of  the  people  called  Quakers  "  or"  one  of  the 
united  Brethren  called  Moravians']  do  solemnly,  sincerely  and 
truly  declare  and  affirm,  that  I  shall  true  answers  make  to  all 
seek  questions  as  shall  be  asked  of  me,  touching  the  matters  in 
question  between  the  parties  to  this  reference."  It  is  no  objec- 
tion, however,  to  an  award,  that  the  witnesses  were  not  exa- 
mined upon  oath,  if  that  objection  were  not  made  at  the  time 
of  the  examination.  Rutoatv.  Pye,  1  £.  &  P.  91 .  But  where 
the  submission  required  the  witnesses  to  be  examined  upon 
oath,  and  the  arbitrator  received  some  affidavits,  the  court  set 
aside  the  award,  saying  that  the  deponents  ought  to  have  been 
examined  viva  voce.    Banks  v.  Banks,  I  Gale,  46. 

EsambuUion  of  parties,]  The  rule  or  order  of  reference, 
anally  authorizes  the  arbitrator  to  examine  the  parties,  if  he 
think  fit.  As  it  is  a  matter  entirely  in  the  discretion  of  the  ar- 
bitrator whether  he  will  examine  a  party  or  not,  the  court 
will  not  interfere,  where  he  refuses  to  do  so.  Scales  v.  East 
London  Waterworks  Co.  1  Hodg.  91.  Indeed  arbitrators  very 
sddom  avail  themselves  of  the  power;  and  when  they  do,  it  is 
usually  by  examining  one  party  for  the  other,  as  to  matters  of 
which  there  is  no  other  evidence.    See  Wame  v.  Bryant,  3 

B.  &  C.  590.  The  examination  in  such  a  case  is  usually  con- 
ducted by  the  arbitrator  himself,  without  the  interference  of 
counsel.  &c. 

Time  for  making  the  award,  enlarged.]  If  the  submission, 
m  is  usual,  mention  a  time  within  which  the  award  shall  be 
made,  that  is  a  condition  which  must  be  strictly  complied  with. 
If  that  time  is  allowed  to  elapse,  before  the  award  is  made,  the 
court  cannot  interfere,  either  at  the  instance  of  the  arbitrator 
or  of  one  of  the  parties,  Burley  v.  Stevens,  4  Dowl.  255,  with- 
out the  consent  of  the  rest.  Teasdale  v.  Atkins,  2  Tidd.  880. 
An  award  made  after  the  time  would  be  bad ;  Good  v.  fVUks,  2 
Tidd.  881 ;  or  if  the  arbitrator  enlarge  the  time,  without  au- 
thority for  that  purpose,  and  make  his  award  within  the  en- 
larged time,  it  will  be  bad.  See  M* Arthur  v.  Campbell,  2  Nev. 
&  M.  446  (a) .  If  indeed  a  verdict  has  been  taken  subject  to  the 
award,  that  places  the  case  within  the  power  of  the  court ;  and 
where  the  time  was  accidentally  allowed  to  elapse  by  the  arbi- 
trator, and  the  defendant  refused  to  consent  to  its  enlargement, 
the  court  ordered  that  unless  he  would  consent,  judgment 
should  be  given  and  execution  issued  for  the  amount  of  the 
▼enact.  Taylor  v.  Gregory,  2  B.  &  Ad.  774.  WWansony.  Time, 
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4  Dowl.  87.  But  the  court  have  refused  to  make  such  an  order, 
where  the  award  was  not  made  within  the  time  limited,  owing 
to  the  negligence  of  the  plaintiff's  attorney.  Doe  ▼.  Saunders, 
3  B.  &  Ad.  783. 

Where  the  submission  is  by  rule  or  order,  it  usually  contains 
a  power  to  the  arbitrator  to  enlarge  the  time  for  making  his 
award ;  and  which  power  he  may  exercise  as  often  as  he  finds 
it  necessary,  for  the  purpose  of  making  his  award.  Payne  t. 
Deakle,  1  Taunt.  509.  Barratt  v.  Parry,  4  Taunt.  658.  It  is 
usually  required  to  be  done  in  some  particular  way  specified  in 
the  submission ;  and  the  power  must  be  strictly  pursued. 
Where  the  order  of  reference 'required  the  arbitrator  to  make 
his  award  on  or  before  a  certain  day,  or  before  such  further  day 
as  he  should  appoint  by  an  indorsement  on  the  order  and  the 
court  or  a  judge  should  order ;  and  the  arbitrator  enlarged  the 
time  by  indorsement,  and  made  his  award  within  the  enlarged 
time,  but  no  judge's  order  was  obtained :  the  court  held  the 
award  to  be  bad,  for  at  the  time  it  was  made,  the  arbitrator  had 
no  authority.  Mason  v.  WaUis,  10  B.  &  C.  107.  And  the  same, 
where  the  time  was  to  be  enlarged  by  indorsement,  and  it  was, 
in  fact,  enlarged  by  a  judge's  order.  Leggett  v.  Pvnlay,  6  Bing. 
255.  But  where  the  power  given  by  an  order  of  reference  was, 
that  the  arbitrator  might  enlarge  the  time  as  he  might  require, 
and  a  judge  of  the  court  might  think  reasonable  and  just;  and 
the  arbitrator,  before  the  original  time  expired,  indorsed  on  the 
order  that  he  required  a  further  time,  but  the  judge's  order 
was  not  obtained  till  a  day  subsequent :  this  was  holden  to  be 
sufficient.  Reid  v.  Pryatt,  1  M.  &  S.  I.  Where  a  submission 
enabled  the  arbitrator  to  enlarge  the  time,  but  did  not  mention 
in  what  manner  it  was  to  be  done,  it  was  holden  to  be  suffi- 
ciently enlarged,  by  the  arbitrator  appointing  a  subsequent  day 
for  another  meeting,  in  the  presence  of  the  parties.  Burley  v. 
Stevens,  4  Dowl.  770.  And  an  irregularity  in  this  respect,  ma/ 
in  general  be  cured  by  the  consent  of  parties.  See  BenweU  v. 
Hmxman,  3  Dowl.  500.  Lawrence  v.  Hodgson,  1  Young,  &  J. 
16.  In  bonds,  &c.  of  submission,  such  powers  to  enlarge  the 
time  are  not  so  usual ;  but  if  omitted,  the  day  mentioned  may 
be  altered  and  the  bond  re-executed,  See  Watkvns  v.  PhUpotts, 
1  Mc.  del.  &  Y.  393,  or  the  enlargment  of  the  time  may  be 
effected  by  indorsement.  Oreig  v.  Talbot,  2  B.  6l  C.  179. 
Evans  v.  Thompson,  5  East,  189.  And  it  is  now  holden  by  the 
court  of  Exchequer,  that  the  proviso  in  stat.  3  &  4  W.  4,  c.  42, 
s.  39  (ante,  p.  S0J  "  that  the  court  or  any  judge  thereof  may 
from  time  to  time  enlarge  the  term  for  any  such  arbitrator 
making  his  award,"  is  not  confined  to  the  case  of  revocation 
mentioned  in  that  section,  but  is  of  general  application.  BuHey 
v.  Stevens,  4  Dowl.  772,  770,  1  Oale,  374 ;  and  see  Potter  v. 
Newman,  1  Oale,  373. 
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The  Award.']  It  it  not  necessary  to  the  validity  of  an  award 
that  it  should  be  in  any  precise  form  of  words ;  it  is  enough  if 
it  appear  that  the  arbitrator  has  finally  decided  on  the  matters 
submitted  to  him.  But  where  a  matter  in  difference  was  re- 
ferred, and  the  arbitrator,  after  having  examined  into  it,  wrote 
a  letter  to  the  parties,  in  which,  after  making  some  observations, 
he  said,  "  I  propose  Mr.  V.  should  pay  Mr.  L.  £10  :"  this  was 
hokfen  not  to  be  award;  it  was  merely  a  recommendation. 
Lsek y. FuUiamy,  5B.&  Ad.  600.  Care,  however,  must  be  taken 
that  the  award  pursue  the  submission;  that  it  decide  on  all 
the  matters  referred  to  the  arbitrator,  and  no  more ;  that  it  be, 
and  appear  to  be,  a  final  settlement  of  all  these  matters ;  and 
that  it  be  drawn  up  with  great  certainty.  These  several  qua- 
lities of  an  award  shall  be  considered  fully,  when  we  come  to 
notice  the  defects,  for  which  an  award  may  be  set  aside.  Where 
the  time  for  making  it  has  been  enlarged,  it  is  usual,  though 
not  always  necessary,  George  v.  Lousley,  8  East,  13,  to  state 
that  fact  upon  the  face  of  the  award. 

Care  should  be  taken  that  it  be  properly  stamped;  for 
although  a  defect  in  this  respect  is  not  a  ground  for  setting  the 
sward  aside.  Proton  v.  Eastwood,  7  T.  R.  95,  yet  in  cannot  le- 
gally be  enforced.  The  stamp  is  35s. ;  and  if  it  contain  30 
sheets  of  72  words  each,  or  upwards,  it  must  have  an  additional 
stamp  of  25s.  for  every  15  sheets  above  the  first  fifteen.  55  6. 
3,  c.  1B4,     See  Boyd  v.  Emmerson,  4  Nev.  &  M.  99. 

In  some  cases  where  a  verdict  is  taken  at  nisi  prius,  in  order 
to  save  the  expense  of  an  award,  it  is  merely  required  of  the 
arbitrator  to  certify  the  amount  of  the  damages  for  which  the 
verdict  shall  be  entered  up.  This  he  may  do  at  any  time,  if 
there  be  nothing  in  the  terms  of  the  reference  which  obliges 
him  to  certify  within  any  limited  time;  there  is  no  rule  of 
practice  which  requires  him  to  certify  before  the  return  of  the 
jury  process.     Salter  v.  Yeates,  5  Dow  I.  291. 

The  instant  an  arbitrator  makes  and  publishes  his  award,  he 
is  functus  officio,  and  cannot  afterwards  alter  it.  Ward.  v. 
Dam,  3  B.  &  Ad.  234.  But  if  he  alter  it,  and  the  alteration  be  in 
an  immaterial  part,  that  will  not  vitiate  the  award.  Trew  v. 
Barton,  1  Cramp.  &  M.  533.  So  an  alteration  by  an  umpire 
of  the  sum  awarded,  after  he  had  given  notice  of  the  award, 
though  on  the  same  day,  and  before  the  delivery  of  it,  was 
holden  void ;  but  the  award  was  holden  good  for  the  original 
sum  awarded,  which  was  still  legible.  Hen/ree  v.  Bromley,  6 
Bast,  309. 

Costs.]  If  there  be  no  cause  in  court,  and  the  submission  be 
silent  as  to  costs,  the  arbitrator  cannot  award  them.  If  it 
contain  any  specific  directions  as  to  costs,  the  arbitrator  must 
award  the  costs  accordingly.     If  it  state  that  the  costs  are  to 
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be  in  arbitrator's  discretion,  he  may  allow  them  to  the  party 
in  whose  favour  he  makes  his  award,  or  he  may  omit  all  men- 
tion of  tbem,  as  he  may  think  fit. 

If  there  be  a  cause  in  court,  the  arbitrator  may  award  the 
costs  of  the  cause,  as  consequent  upon  his  authority  to  deter- 
mine the  cause  itself,  although  the  submission  give  him  his 
authority  upon  the  subject ;  Roe  v.  Doe,  2  T.  R.  644 ;  and  this, 
although  not  only  the  cause,  but  all  other  matters  in  difference, 
be  referred.  Whitehead  v.  Firth,  12  East,  165.  Firth  v.  Ro- 
binson, 1  B.  &  C.  217.  He  cannot  give  costs  as  between  at- 
torney and  client,  but  as  between  party  and  party  only.  Marder 
v.  Cox,  Cowp.  127.  He  usually  awards  the  costs,  generally,  to 
be  taxed  by  the  proper  officer ;  and  the  costs  are  thus  taxed  in 
the  same  manner  precisely  as  if  a  verdict  were  given  to  the 
same  effect  as  the  award.  See  Allenby  v.  Provdlock,  5  Nev.  & 
M.  636.  Rigby  v.  Okell,  7  B.  &  C.  57.  If  by  the  submission 
the  costs  are  to  be  in  the  discretion  of  the  arbitrator,  he  can 
give  them  only  to  that  party  in  whose  favour  he  makes  the 
award.  Finlayson  v.  M'Leod,  1  B.  &  A.  663.  If  the  costs  are 
to  abide  the  event,  then  if  the  arbitrator  award  entirely  in 
favour  of  one  party,  or  if  he  award  upon  different  issues,  some 
in  favour  of  one  party,  some  in  favour  of  the  other,  the  costs 
follow  and  are  taxed,  in  the  same  manner  as  if  the  finding  were 
by  verdict.  Daubuz  v.  Rickman,  1  Hodg.  75.  But  if  he  award 
partly  in  favour  of  one  party,  and  partly  in  favour  of  the  other, 
without  reference  to  the  issues,  and  in  such  a  way  that  it 
cannot  be  said  in  whose  favour  he  has  decided,  he  cannot  give 
costs  to  either.  Boodle  v.  Davies,  4  Nev.  &  M .  788.  Yates  v. 
Knight,  1  Hodg.  368.  In  one  case,  where  costs  were  to  abide 
the  event,  and  the  award,  instead  of  deciding  the  cause  in 
favour  of  either,  directed  all  proceedings  in  the  cause  to  cease, 
and  that  one  should  pay  to  the  other  £6,  but  made  no  award 
as  to  costs,  the  award  was  holden  to  be  bad,  as  not  being  final. 
Re  Leeming  8f  Fearsby,  b  B.  &  Ad.  403.  But  where  the  award 
decides  the  cause  in  favour  of  one  party  or  the  other,  and  the 
costs  are  to  abide  the  event,  there  it  is  immaterial  whether  the 
award  give  the  costs  to  such  party,  or  be  altogether  silent  on 
the  subject ;  for  in  either  way,  the  officer  of  the  court  would 
tax  the  costs  for  the  party  succeeding.  The  event,  means  the 
legal  event  of  the  cause ;  and  therefore  where  in  an  action  by 
an  administrator  in  which  some  of  the  counts  in  the  declaration 
were  upon  promises  to  himself,  was  referred  to  arbitration,  the 
costs  to  abide  the  event,  and  an  award  was  made  in  favour  of 
the  defendant,  the  court  held  the  plaintiff  to  be  personally 
liable  for  the  costs.  Spivy  v.  Webster,  2  Dotal.  46.  So,  where 
a  cause  in  which  the  defendant  had  paid  £10  into  court,  was 
referred,  together  with  all  other  matters  in  difference,  the  costs 
to  abide  the  event,  and  the  arbitrator  awarded  that  the  plaintiff 
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had  no  cause  of  action  beyond  the  £1 0  paid  into  court :  it  was 
holden  that  the  plaintiff  was  liable  to  the  costs.  Dawson  v. 
Garrett,  2  Dowl.  624.  So,  if  an  action  of  assault,  where  no 
justification  is  pleaded,  be  referred,  and  the  award  be  for  da- 
mages under  40s.  the  plaintiff  shall  have  no  more  costs  than 
damages.  Swinglehurst  v.  Altham,  3  T.  R.  138.  and  see  Ward 
t.  Mat&nder,  5  East,  489.  So  if  the  award  be  under  40s. 
where  the  defendant  would  in  ordinary  cases  be  entitled  to  his 
costs  under  a  court  of  Requests  Act,  he  shall  have  his  costs  in 
like  manner  under  the  award.  Butler  v.  Grubb,  cit.  3  T.  R. 
179.  But  where  particular  costs  are  allowed  upon  verdict  by 
statute,  an  award  is  not  deemed  equivalent  to  a  verdict  in  such 
a  case,  and  the  party  in  whose  favour  the  award  is  made,  would 
not  be  entitled  to  such  costs,  but  merely  to  costs  as  in  ordinary 
oses.  See  Barnard  v.  Most,  1  H.  Bl.  107.  Gurney  v.  Butler, 
IB. LA.  670. 

As  to  the  costs  of  the  reference :  if  nothing  be  said  in  the 
submission  about  them,  the  arbitrator  cannot  include  them  in 
his  award.  Bradley  v.  Tunstow,  1  B.  &  P.  34.  Firth  v.  Robin- 
aw,  1  B.  at  C.  277.  Strutt  v.  Rogers,  7  Taunt.  213.  But  if 
the  costs  generally  are  to  abide  the  event,  he  may.  Wood  v. 
QKeUy,  9  East,  436.  see  Mackintosh  v.  Blyth,  1  Bing.  209.  In 
what  cases  they  are  deemed  costs  in  the  cause,  see  Tregoning 
v.  After  bury,  7  Bing.  733.  Taylor  v.  Lady  Gordon,  1 
Dowl.  720. 

As  to  the  costs  of  the  award,  they  are  deemed  part  of  the 
costs  of  the  reference,  and  follow  the  same  rules.  If  the  ar- 
bitrator give  up  the  award  without  payment  of  these  costs,  it 
it  very  doubtful  whether  the  law  affords  him  any  remedy  for 
them :  the  court  will  not  interfere  in  his  favour ;  Burroughs  v. 
Clarke,  1  Dowl.  48 ;  and  it  is  very  doubtful  whether  he  can 
maintain  an  action  for  them.  See  Vvrany  v.  Warne,  4  Esp.  46. 
Swinford  v.  Burn,  1  Gow.  7.  In  order  to  insure  payment,  the 
award  usually  requires  the  successful  party  to  pay  them,  and 
the  other  party  to  repay  him  a  moiety  or  the  whole.  See  Hicks 
v.  Richardson,  1B.&P.  93.    Stokes  v.  Lewis,  2  Smith,  12. 

If  the  arbitrator  make  any  mistake  in  his  award  as  to  costs, 
the  award,  although  bad  as  to  that,  may  be  good  for  the  residue. 
AUcheson  v.  Car  gey,  9  Moore,  381. 

Costs  for  delaying  the  proceedings,  $c.~\  In  all  references  by 
role  of  court,  order  of  nisi  prius  or  judge's  order,  before 
the  late  statute,  3  &  4  W.  4,  c.  42,  s.  39,  already  noticed 
(ante,  p.  S0J  if  a  party  to  such  a  reference  revoked  the  submis- 
sion without  a  reasonable  cause,  the  court  would  oblige  him  to 
pay  the  other  party's  costs  of  the  reference.  See  Smith  v. 
Fielder,  2  Dowl.  764.  Aston  v.  George,  2  B.  &  A.  395.  And 
the  court,  upon  application,  will  still  oblige  a  party  to  pay 
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cost*  occasioned  by  any  wilful  delay  upon  his  part  in  proceed* 
ing  upon  the  reference.  See  Morgan  v.  JVUliams,  2  Dowl.  123. 

Enforcing  the  Award. 

On  a  submission  by  deed,  fyc]  If  there  be  no  cause  pending  in 
court,  and  the  submission  do  not  contain  the  clause  of  consent 
that  it  shall  be  made  a  rule  of  court,  the  mode  of  enforcing  the 
award  is  by  action  of  debt  on  the  bond  of  submission ;  or  by  ac- 
tion of  covenant,  if  the  submission  be  by  any  other  deed ;  or  by 
assumpsit,  if  the  submission  be  by  agreement  not  under  seal, 
or  by  parol ;  or  by  debt  on  the  award,  if  the  award  be  for  the 
payment  of  money  only.  Or,  where  the  submission  is  in 
writing,  and  contains  the  clause  of  consent  above  mentioned, 
the  party,  in  whose  favour  the  award  is  made,  may  have  his 
remedy  upon  it  by  attachment     Vide  infra. 

Where  a  cause  is  referred  at  nisi  prius.']  Where  a  cause  is 
referred  at  nisi  prius,  and  a  verdict  taken  subject  to  an  award, 
the  party  in  whose  favour  the  award  is  afterwards  made,  may- 
have  the  postea  indorsed  on  the  nisi  prius  record  accordingly; 
and  may,  without  any  personal  service  of  the  award,  but 
merely  serving  it  in  the  ordinary  way  upon  the  attorney  of  the 
opposite  party,  sign  judgment  and  sue  out  execution,  without 
any  previous  application  to  the  court.  Lee  v.  Lingard,  1 
Bast,  401.  Borrowdale  v.  Kitchener,  3  B.  &  P.  244.  See 
Grundy  v.  Wilson,  7  Taunt.  700.  If  the  award  be  for  m 
greater  sum  than  the  amount  of  damages  given  by  the  verdict, 
the  court  will  not  amend  the  declaration  and  verdict,  by  in- 
creasing the  damages,  so  as  to  give  the  plaintiff  the  full  bene- 
fit of  his  award ;  see  Pearse  v.  Cameron,  1  M.  &  S.  675 ;  but 
they  will  allow  the  judgment  to  be  entered  for  the  amount  of 
the  verdict ;  or  if  the  judgment  by  mistake  be  entered  up  for 
the  greater  sum,  they  will  amend  it,  by  reducing  it  to  the  sum 
laid  as  damages  in  the  declaration.  Prentice  v.  Reed,  1  Taunt. 
151.  "Where  the  award  was  lost,  the  court  of  Common  Pleas 
allowed  judgment  to  be  signed,  upon  an  affidavit  of  its  con- 
tents. HiU  v.  Townsend,  3  Taunt.  45.  Where  the  award  is 
not  published  or  the  certificate  not  delivered  to  the  associate, 
until  after  the  time  at  which  the  party  would  be  entitled  to 
judgment  if  the  cause  had  not  been  referred,  the  court  upon  a 
special  application,  and  a  proper  case  made  out  by  affidavit, 
would  probably  allow  the  judgment  to  be  entered  nunc  pro 
tunc.  See  Brooke  v.  Fearns,  2  Dowl.  \14.  fy  see  R.  G.  H.  4, 
W.  4,  r.  2,  *.  3. 

Where  the  submission  is  by  rule  of  court  or  judge's  order.] 
Where  the  submission  is  by  rule  of  court,  or  by  a  judge's 
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order  which  is  afterward*  made  a  rule  of  court,  the  party  may 
have  h»  remedy  for  non-performance  of  the  award  by  attach- 
ment, aa  for  a  contempt  of  the  court  in  not  obeying  the  rule. 
As  the  remedy  by  attachment,  therefore,  is  a  very  general  one, 
and  requires  to  be  treated  in  detail,  it  may  be  convenient  to 
do  10  here  under  a  separate  head. 

Attachment  for  non-performance  of  an  award. 

In  what  cases.]  Where  the  submission  is  by  rule  of  court, 
or  by  an  order  of  nisi  prius  or  judge's  order  which  is  after- 
wards made  a  rule  court,  or  by  a  bond  or  agreement,  &c.  con- 
taining the  clause  of  consent  already  mentioned,  and  which  is 
accordingly  afterwards  made  a  rule  of  court,  the  award  may  be 
enforced  by  attachment.  But  the  award  must  contain  an  order 
by  the  arbitrator  to  pay  the  money  or  do  the  act  awarded ;  for 
otherwise,  the  not  doing  of  it  will  be  no  breach  of  the  rule, 
and  the  court  cannot  grant  an  attachment ;  Edgett  v.  Dalk- 
sMre,  3  Bing.  634.     Scott  v.  William*,  3  Dowl.  508 ;  merely 
stating  that  A.  is  indebted  to  B.  in  a  certain  sum,  Id.  or 
directing  a  verdict  to  be  entered  for  the  party,  where  the  arbi- 
trator has  no  authority  to  do  so,  Donian  v.  Brett,  4  Nev.  &  M. 
954,  knot  equivalent  to  it.  So,  where  by  agreement  A.  was  to 
purchase  certain  lands  of  B,  at  a  certain  price  to  be  fixed  by 
an  arbitrator,  and  the  arbitrator  accordingly  awarded  a  certain 
sum  as  the  price :  it  was  holden  that  an  attachment  would 
not  lie  for  the  non-payment  of  the  money.    Re  Lee  &  He- 
ningway,  3  Nev.  &  M.  860.     So,  a  party  shall  not  recover  in- 
terest on  the  sum  awarded  to  him,  by  attachment.    Churcer  v. 
Stringer,  2  B.  &  Ad.  117.    And  the  court  will  never  grant  an 
attachment,  where  an  action  is  pending  on  the  same  award, 
even  although  the  plaintiff  offer  to  waive  the  action ;  Badley 
?  Loveday,  1  B.  &  P.  81 ;  the  party  should  first  discontinue  and 
pay  the  costs,  before  he  applies  for  the  attachment.    Paul  v. 
ftai,  2  Dowl.  340.    On  the  other  hand,  where  the  plaintiff 
obtained  an  attachment  first,  and  arrested  the  defendant  upon 
it,  but  finding  the  defendant  obstinate,  and  that  he  would  not 
pay  the  money,  he  commenced  an  action  against  him  upon 
tbe  award :  the  court  ordered  the  defendant  to  be  discharged, 
upon  his  giving  the  plaintiff  a  bond  with  sureties,  in  the  na- 
ture of  a  bail  bond,  to  the  satisfaction  of  the  master.     Earl 
Untdale  v.  fVkinney,  3  Dowl.  263.    In  one  case,  the  court  of 
Common  Pleas  granted  an  executor  an  attachment  for  non- 
performance of  an  award  made  in  favour  of  his  testator ;  Ro- 
sen  v.  Stanton,  7  Taunt.  575  ;  but  in  a  subsequent  case,  the 
court  of  King's  Bench  ruled  otherwise.    R.  v.  Alaffey,  1  Dowl. 
538.    But  they  will  grant  it  against  an  executor,  where  it  ap- 
pears from  the  pleadings  in  the  action  referred  that  he  would 
have  been  personally  liable,  if  a  verdict  had  been  found  against 
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him.  Spivy  v.  Webster,  2  Dowl.  46.  And  where  it  is  awarded 
that  one  party  shall  pay  the  costs  of  the  award,  and  that  the 
other  shall  repay  him  the  whole  or  a  moiety  thereof,  then  if 
the  one  pay  the  amount,  he  may  compel  the  other  by  at- 
tachment to  repay  him  his  portion.  Hick*  v.  Richardson,  1  JB. 
&  P.  93.  Stokes  v.  Lewis,  2  Smith,  12.  And  the  court  will 
grant  an  attachment  for  not  performing  an  award,  although  it 
appear  that  the  party  reside  out  of  the  jurisdiction  of  the 
court.  Hopcra/t  v.  Fermor,  1  Bing.  379.  But  they  wUl  not 
grant  an  attachment  against  a  peer,  Walker  v.  Earl  Qros- 
venor,  7  T.  R.  171,  or  member  of  parliament,  Cutmur  t. 
KnatchbuU,  7  T.  R.  448,  for  non-performance  of  an  award. 

Making  the  submission  a  rule  of  court.]  Where  the  sub- 
mission is  by  order  of  nisi  prius  or  judge's  order,  or  by  bond 
or  agreement  containing  the  consent  already  mentioned,  the 
first  step  in  proceeding  for  an  attachment  for  non-performance 
of  the  award,  is,  to  make  the  order  or  other  submission  a  rule 
of  court.  Unless  this  be  done,  the  court  cannot  grant  the 
attachment,  even  although  the  opposite  party  offer  to 
waive  the  objection.  Owen  v.  Hurd,  2  T.  R.  643.  The 
motion  for  this  purpose,  is  a  motion  of  course.  If 
the  submission  be  by  an  order,  you  have  merely  to 
it  to  a  motion  paper;  if  by  a  bond,  $c.  annex  to  it 
affidavit  of  its  due  execution,  and  inclose  it  in  a  motion  paper : 
then  give  them  to  counsel  to  move,  and  afterwards  draw  up  the 
rule.  In  vacation  you  can  obtain  a  judge's  fiat  for  the  rule; 
and  upon  taking  it  to  the  office,  together  with  a  motion  paper 
signed  by  counsel,  you  may  obtain  the  rule.  If,  by  the  award 
or  submission  you  are  entitled  to  costs,  get  an  appointment  to  tax 
upon  the  rule,  give  notice,  and  proceed  to  the  taxation,  as  m 
ordinary  cases.  Where  the  arbitrator  refused  to  give  up  an 
order  of  reference,  that  it  might  be  made  a  rule  of  court,  Pat- 
teson,  J.  allowed  a  duplicate  of  it  to  be  used  for  the  purpose. 
Thomas  v.  Philby,  2  Dowl.  145.  If  the  time  for  making  the 
award  were  enlarged  by  indorsement  on  the  judge's  order 
or  other  submission,  or  otherwise,  the  enlargement,  as  well 
as  the  submission,  must  be  made  a  rule  of  court ;  other 
wise  the  court  will  not  grant  an  attachment.  Jenkins  v.  Law, 
8  T.  R.  87.  and  see  Dickins  v.  Jarvis,  5  B.  &  C.  528. 

Service  and  demand,  &c.]  A  copy  of  the  rule  and  allocatur,  and 
a  copy  of  the  award,  Laugher  v.  Laugher,  2  Cromp.  &  J.  398, 
I  Tyr.  352,  must  be  personally  served  upon  the  party  intended 
to  be  attached,  and  the  original  rule  and  allocatur  must  at  the 
same  time  be  shewn  to  him.  The  court  will  not  dispense  with 
personal  service  in  any  case;  Read  v.  Fore,  1  Chit.  170. 
Brawler  v.  Penleaze,  5  Taunt.  813.  Richmond  v.  Parkinson, 
3  Dowl.  703.  but  see  Re  Bower,  1  B.  &  C.  264;    but  if  the 
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award  be  against  two,  and  one  of  them  be  personally  served, 
but  a  personal  service  on  the  other  be  found  impracticable,  the 
court  will  grant  the  attachment  against  the  one  served.  Rick- 
mond  v.  Parkinson,  3  Dowl.  703. 

A  personal  demand  of  the  money  or  other  matter  awarded, 
most  also  be  made  upon  the  party  intended  to  be  attached ; 
otherwise  the  court  will  not  grant  an  attachment  for  not  per- 
forming the  award,  even  although  the  time  and  place  for  pay* 
meat  be  specified  In  the  award.  Brandon  v.  Brandon,  \  B.  8f 
P.  394.  And  the  demand  must  be  made  by  the  party  entitled 
to  the  money,  &c.  Or  if  it  be  inconvenient  for  him  to  make 
tie  demand,  he  may  depute  any  other  person  by  a  power  of 
attorney  to  make  it  for  him ;  and  in  such  a  case,  a  copy  of  the 
power  of  attorney  must  be  personally  served,  and  the  original 
shewn  to  the  party,  at  the  time  the  demand  is  made. 
Laugher  v.  Laugher,  1  Tyr.  352,  2  Cromp.  8f  J.  398.  But 
where  the  award  is  for  costs  only,  a  demand  by  the  party's 
attorney,  without  a  power  of  attorney,  will  be  sufficient,  even 
although  the  award  do  not  expressly  make  the  costs  payable 
to  the  attorney ;  for  he  is  the  party  prima  facie  entitled  to 
them,  when  paid.  Per  Holroyd,  J.  Ms.  T.  1820,  K.  B.  If 
more  be  demanded  than  is  awarded,  the  court  will  not  grant 
in  attachment,  even  for  the  sum  awarded.  Strutt  v.  Rogers, 
7  Taunt.  213.  And  where  the  award  ordered  A.  to  complete 
a  purchase  of  certain  land,  and  to  pay  the  purchase  money  to 
B,  on  B  conveying  the  land  to  him  with  a  good  title,  the 
court  refused  an  attachment  for  non-payment  of  the  money, 
on  an  affidavit  merely  of  a  demand  of  the  money,  and  of  a 
statement  at  the  same  time  made  of  the  party's  readiness  to 
convey,  but  where  no  conveyance,  executed,  was  actually 
tendered.    Standiey  v.  Hemington,  6  Taunt.  561. 

Affidavit,  Motion,  #£•]  The  affidavit  must  state  the  making 
of  the  award  by  the  arbitrator,  and  the  time  of  making  it,  see 
Kohlenberg  v.  Lageman,  6  Taunt.  254,  and  the  award  itself 
must  be  annexed  Also,  if  the  time  for  making  the  award  were 
enlarged,  the  affidavit  must  shew  that  it  was  regularly  en- 
larged, that  the  defendant  had  notice  of  the  enlargement,  and 
that  the  award  was  made  within  the  enlarged  time ;  Id.  Davit 
v.  Fast.  15  Bast.  97.  Moulev.  Stawell,  15  East,  99  n.  and  tee 
Haiden  v.  Glasscock,  5  B.  &  C.  390.  Hilton  v.  Hopunod,  1 
Marsh.  66 ;  but  where  the  enlargement  was  by  indorsement  on 
the  order  of  reference,  it  was  holden  not  necessary  to  state 
that  the  indorsements  were  duly  made,  bicktns  v.  Jarvis,  5  B. 
&  C.  528.  The  affidavit  must  then  state  a  personal  service  of 
copies  of  the  rule  and  allocatur  and  award,  and  that  the  original 
rale  arid  allocatur  were  at  the  same  time  shewn  to  the  party ; 
and  the  rule  and  allocatur  should  be  annexed.     It  must  then 
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state  a  personal  demand  of  the  money  or  other  thing  awarded 
and  a  refusal  or  neglect  to  pay  it,  &c. ;  and  if  the  demand  were 
under  a  power  of  attorney,  it  must  state  it,  must  annex  the 
power  ol  attorney,  the  attesting  witness  must  swear  to  its  due 
execution,  Laugher  v.  Laugher,  1  Tyr.  352,  2  Cromp.  &  J.  398, 
the  affidavit  must  state  that  a  copy  of  such  power  of  attorney 
was  served  upon,  and  the  original  shewn  to,  the  party,  at  the 
time  the  demand  was  made ;  Id ;  and  in  such  a  case,  the  party 
himself  should  swear  that  he  has  not  received  the  money,  &c  ; 
and  the  affidavit  should  shew,  generally,  that  the  money,  &c. 
still  remains  unpaid,  &c.  See  Oifford  v.  Gtfbrd,  Forrest,  80. 
If  there  be  a  cause  in  court,  the  affidavit  should  be  intituled  in 
it ;  but  otherwise,  if  the  submission  have  been  made  a  rule  of 
court  under  the  statute.  Bainbrigge  v.  Houlton,  5  East.  21. 
And  the  same  as  to  the  affidavits  in  answer.  Id.  but  see  Bevan  v. 
Bevan,  3  T.  R.  601. 

Upon  this  affidavit,  &c.  get  counsel  to  move  for  a  rule  nisi 
for  an  attachment.  Against  this  rule,  the  other  party  may  shew 
as  cause,  that  the  award  is  illegal  and  bad  on  the  face  of  it, 
Hutchins  v.  Hutchins,  Andr.  297 ,  even  although  the  time  may 
have  elapsed  for  moving  to  set  aside  the  award  for  such  an 
objection,  Pedlcy  v.  Goddard,  T.  R.  73.  But  he  will  not  be 
allowed  to  set  up  any  other  objection  to  the  award  in  answer 
to  the  rule.  Holland  v.  Brooks,  T.  R.  1 6 1 .  PerLd.  Mansfield 
in  Lucas  v.  Wilson,  2  Bur.  701,  &  see  AT Arthur  v.  Campbell, 
4  Nev.  &  M.  208.  Having  a  cross  demand  against  the  party  who 
has  obtained  the  rule,  is  no  answer  to  it.  Smith  v.  Johnson, 
15  East,  213.  Even  corruption  in  the  arbitrator,  is  no  answer 
to  it.  Brazier  v.  Bryant,  3  Bing.  167.  If  the  party  have  ob- 
jections to  the  award,  not  appearing  upon  the  lace  of  it,  he 
should  move  to  set  it  aside.  From  two  recent  cases,  however, 
it  appears  that  where  there  is  a  doubt  as  to  the  validity  of  an 
award,  the  court  will  neither  enforce  it  by  attachment,  nor  set 
it  aside,  but  leave  the  party  to  his  remedy  by  action.  Burley 
v.  Stevens,  4  Dow  I.  770.     Thornton  v.  Hornby,  8  Bing.  13. 

If  the  award  be  for  costs  only,  and  direct  them  to  be  paid  by 
several  persons  in  equal  proportions,  there  must  be  a  separate 
attachment  against  each.  Gulliver  v.  Summerfield,  5  Dowl. 
401. 

Setting  aside  the  Award. 

When  and  howJ]  In  all  cases  where  the  submission  has  been 
made  a  rule  of  court  under  stat.  9  &  10.  "W.  3,  c.  1 5,  application 
may  be  made  at  any  time  before  the  last  day  of  the  term  nextafter 
the  award  or  umpirage  thereon  shall  be  made  and  published, 
to  set  it  aside  for  corruption,  or  undue  practice  of  the  arbitrator, 
9  &  10  W.  3,  c.  15.  s.  2, or  other  cause;  Zachary  v.  Shepherd,  2  T. 
R.  781;  and  it  must  be  made  within  that  time,  for  the  court  will 
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not  entertain  it  afterwards,  Freame  v.  Pinneger,  Cowp,  23, 
Ridley  v.  Goddard,  7  T.  R.  73.  See  Re  Perring  %  Keymer,  3 
Dwl.98,  even  for  objections  appearing  on  the  face  of  the  award. 
Lowndes  v.  Lowndes,  1  East,  276.  Where  a  cause  pending  was 
referred,  not  by  rule  or  judge's  order,  as  is  usually  done,  but 
by  agreement  containing  the  clause  of  consent  according  to 
this  statute,  it  was  holden  to  be  a  case  within  the  statute,  and 
that  a  motion  to  set  aside  the  award  should  be  made  within 
the  time  above-mentioned.  Ruskworth  v.  Barron,  3  Dotcl.  317. 

1  Har.  &  W.  122.  The  time  here  limited  is  computed  from  the 
da j  the  award  is  published,  that  is.  from  the  day  on  which  notice 
of  it  is  given  to  the  parties.  Musselbrook  v.  Dunkin,  1  Dowl. 
722.  Where  it  was  published  after  the  essoign  day  and  before 
the  quarto  die  post  of  the  term,  this  was  holden  to  be  within  the 
term,  and  consequently  that  the  party  had  until  the  last  day  of 
the  next  following  term,  to  move  to  set  it  aside ;  Re  Burt,  5  B. 
*  C.  668 ;  but  it  is  very  doubtful  whether  it  would  be  holden 
so  now,  as  the  terms  are  fixed  to  commence  on  particular  days 
by  stat.  11  G.  4,  &  1  W.  4,  c.  70,  s.  6. 

Where  the  submission  is  by  rule  of  court  or  judge's  order, 
although  it  does  not  come  within  the  above  statute,  yet,  in 
analogy  to  the  statute,  the  court  require  the  motion  to  set 
aside  an  award  in  such  a  case  to  be  made  before  the  end  of  the 
term  next  after  the  publishing  of  the  award.  M4 Arthur  v. 
Campbell,  2  Nev.  &  M.  444.  Potter  v.  Newman,  4  Dowl.  504, 
and  see  Worrall  v.  Deane,  2  Dowl.  261.  But  as  the  court  are 
not  bound  by  the  statute  in  these  cases,  they  will  not  insist 
rigidly  upon  the  rule  thus  laid  down  by  them,  if  a  sufficient 
case  be  made  out  to  induce  them  to  entertain  the  motion  at  a 
later  period.  Rogers  v.  Dallimore,  6  Taunt.  111.  It  has  been 
holden,  however,  to  be  no  excuse,  that  the  party  did  not  obtain 
the  award  in  time,  owing  to  the  arbitrator  demanding  an  exor- 
bitant sum  for  bis  award.  M* Arthur  v.  Campbell,  5  B.  &  Ad. 
518.  See  also  Emet  v.  Ogden,  7  Bing.  258.  Hayward  v.  Phi- 
lips 1  Nev.  &  P.  288.    Kennard  v.  Harris,  2  B.8c  C.  801. 

If  the  submission  be  by  order  of  nisi  prius,  and  a  verdict 
taken,  a  party  intending  to  move  to  set  aside  the  award  or  cer- 
tificate of  the  arbitrator,  must  do  so  within  the  time  allowed 
for  moving  for  a  new  trial,  unless  a  sufficient  reason  for  delay 
be  shewn;  Rawst home  v.  Arnold,  6  B.  &  C.  629.  Borrowdale 
▼.  Hitchener,  3  B.  &  P.  244.  Thompson  v.  Jennings,  10  Moore, 
1 10;  and  this,  even  although,  not  only  the  cause,  but  all  mat- 
ters in  difference,  were  referred,  Lyng  v.  Sutton,  5  Dowl.  39, 

2  Bodg  106.  but  see  AUenby  v.  Proudlock,  4  Dowl.  54  per 
Coleridge,  J.  eont.  and  although  the  objections  all  appear  upon 
the  face  of  the  award.  Sell  v.  Carter,  2  Dowl.  245.  This  rule 
however,  is  not  to  be  deemed  imperative,  although  the  court 
usually  require  a  strong  case  to  justify  their  departure  from 
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the  practice  established  by  it.  Sherry  v.  Okes,  1  Har.  &  fV. 
119.  But  if  the  judgment  signed  upon  the  verdict  in  such  a 
case,  be  irregular,  by  reason  of  some  defect  appearing  upon  the 
face  of  the  award,  the  party  may  move  to  set  aside  the  judg- 
ment, although  the  time  for  impeaching  the  award  may  have 
elapsed.    Manser  v.  Heaver,  3B.&  Ad.  295. 

In  the  rule  nisi  must  be  stated  all  the  objections  to  the 
award,  intended  to  be  insisted  upon  at  the  time  of  making  such 
rule  absolute.  R.  E.  2  G.  4, £.  B;  R.M.  10  G.  4,  r.  3,  C.  P. 
1 1  Price,  57.  And  this  rule  extends  also  to  cases  where  merely 
a  certificate,  and  not  an  award,  has  been  given  by  the  arbitrator. 
Carmichael  v.  Houchen,  3  Nev.  &  Af.  203.  The  objections  must 
be  stated  in  the  rule,  with  certainty  and  precision ;  it  is  not 
sufficient  to  say,  generally,  that  the  arbitrator  has  exceeded 
his  authority,  or  that  the  award  is  uncertain  or  not  final, 
Boodle  v.  Davies,  4  Nev.  &  M.  788,  or  that  the  arbitrator  had 
made  his  award  under  a  misapprehension  of  the  terms  of  the 
reference,  Allenby  v.  Proudlock,  4  Dotal.  54,  or  the  like.  But 
where  a  verdict  is  taken  subject  to  an  award,  and  a  judgment  is 
irregularly  entered  thereon,  it  is  not  necessary,  in  moving  to 
set  aside  that  judgment,  to  state  the  grounds  of  objection* 
although  they  arise  upon  the  face  of  the  award.  Manser  v. 
Heaver,  3fi&  Ad.  295.  Or  if  the  motion  be  made  upon  affi- 
davit, and  the  objections  be  there  stated,  it  is  not  necessary  to 
state  them  in  the  rule.  Rawsthorne  v.  Arnold,  6  B.  &  C.  629. 
The  rule  must  be  drawn  up,  on  reading  the  rule  by  which  the 
matter  was  referred,  Christie  v.  Hamlet,  5  Bing.  195,  and  a  copy 
of  the  award.  Sherry  v.  Okes,  1  Har.  &  W.  119, 3.  Dowl.  349. 

In  the  court  of  Queen's  Bench,  cause  cannot  be  shewn  against 
this  rule,  on  the  last  day  of  term,  but  the  rule  must  be  en- 
larged until  the  term  following.  R.  M.  36.  G.  3.  And  the 
practice  is  the  same  in  the  Common  Pleas  and  Exchequer. 

For  what  Defects  an  Award  will  be  set  aside. 

It  may  be  necessary  to  premise,  that  an  award  may  be  bad 
in  part,  and  good  for  the  residue.  Manser  v.  Heaver,  3  B.  & 
Ad.  295.  Addison  v.  Gray,  2  WUt.  293.  Winter  v.  Lethbridgt, 
M'Clel.  253.  Doe  v.  Richardson,  8  Taunt.  697.  The  objec- 
tions usually  made  to  awards,  may  be  classed  under  the  fol- 
lowing heads : — 

Misconduct  of  the  Arbitrator.]  If  an  award  be  obtained  by 
"  corruption  or  undue  means,"  it  will  be  void,  and  the  Court 
•hall  set  it  aside;  9  &  10  W.  3,  c.  15,  *  2 ;  although  it 
would  be  no  answer  to  an  application  for  an  attachment. 
Braxier  v.  Bryant,  3  Bing.  167,  nor  could  it  perhaps  be 
pleaded  to  an  action  on  the  award,  &c.  1  Sound.  327,  a  (5). 
So,  an  award  may  be  set  aside,  for  collusion  or  any  other  gross 
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misbehaviour  of  the  arbitrators.    Short  v.  Moggtridge,  2  Tidd. 
894.  tee  Hattonthaw  v.  MarthaU,  I  Ear  &  W.  209.   Where  an 
action  for  the  price  of  a  phaeton  was  referred  to  a  coachmaker, 
and  the  question  was  whether  the  phaeton  was  built  according 
to  a  certain  agreement ;  at  the  first  meeting  the  plaintiff  produced 
seven  witnesses,  and  requested  that  they  might  be  examined ; 
but  the  arbitrator,  after  inspecting  the  phaeton,  said  there  was 
no  use  in  examining  witnesses,  and  ultimately  awarded  in 
favour  of  the  defendant :  the  court,  upon  application,  set  aside 
the  award,  saying,  that  although  the  arbitrator  were  not  guilty 
of  misconduct,  in  the  bad  sense  of  that  word,  yet  he  was  bound 
to  examine  the  plaintiff's  witnesses.     Phippt  v.  Ingram,  3 
Dwcf.  669.  and  tee  Anon.  2  Chit.  44.     Pepper  v.  Gorham,  4 
Mwt,  148.     Dodington  v.  Hudton,  1  Ring.  384.     Potter  ▼. 
Newman,  4  Dotcl.  504.   So,  where  the  plaintiff  attended  before 
the  arbitrator  by  counsel,  without  giving  notice  of  it  to  the  de- 
fendant, and  the  latter  thereupon  prayed  an  adjournment,  that 
be  might  have  an  opportunity  also  of  instructing  counsel ;  but 
this  was  refused,  unless  he  would  pay  the  costs  of  the  day,  and 
there  was  an  award  against  him :  the  court  set  aside  the  award, 
saying  that  it  was  unreasonable  that  one  party  should  have  the 
tssistanee  of  counsel,  and  the  other  not.    fVhatley  v.  Morland, 
2  Dowi.  249.    But  where  an  umpire,  instead  of  examining  the 
witnesses,  allowed  the  arbitrators  to  do  so  for  their  respective 
parties,  and  received  the  examinations  from  them,  and  he  was 
not  requested  by  the  parties  to  examine  the  witnesses  himself, 
the  court  held  that  this  was  no  objection  to  the  award.    Re 
Turn*  &  Bird,  2  Nev.  &  M.  328.     Twogood  v.  Twogood,  Id. 
335  «.  So,  re-examining  some  of  the  witnesses,  in  the  absence 
of  the  parties,  Atkimton  v.  Abraham,  \  B.&.P.1 75,  or  excluding 
both  parties  and  witnesses,  except  the  witnesses  immediately 
under  examination,  Hewlett  v.  haycock,  2  Car.  &  P.  574.  but 
*#  Re  Hick,   8   Taunt.  694,  or  not  having   examined  the 
witnesses  upon  oath,  no  objection  being  made  on  this  account 
at  the  time  of  the  examination,  Ridout  v.  Pye,  1  B.  &  P.  91, 
or  refusing  an  application  for  a  further  meeting,  after  the  ex- 
amination of  the  witnesses  had  been  finally  closed  by  consent 
of  both  parties.  Ringer  v.  Joyce,  1  Marsh  404,  if  not  clearly 
*bown  to  proceed  from  a  corrupt  motive,  is  no  ground  for 
setting  aside  an  award.     So,  the  mere  fact  of  an  arbitrator 
being  indebted  to  the  party  in  whose  favour  he  made  his 
avaxd  is  not  of  itself  sufficient  to  set  it  aside,  though  the  other 
party  were  ignorant  of  the  circumstance  when  the  arbitrator 
*as  appointed,  and  as  soon  as  he  knew  it,  objected  to  the 
arbitrator's  proceeding.    Morgan  v.  Morgan,  I  Dowl.  61 1. 

Mietate  m  law,  $c.]  As  parties,  by  submitting  their  case  to 
arbitration,  have  chosen  to  substitute  an  arbitrator  for  a  court 


96  Arbitration. 

and  jury,  the  court  will  not  set  wide  an  award,  for  an  alleged 
mistake  of  the  arbitrator,  either  in  point  of  law,  or  in  point  of 
feet,  Wohknberg  v.  Lageman,  6  Taunt.  254.      BouttiUer  v. 
Thick,  1  D.&R.  366.    Delver  v.  Bamet,  1  Taunt.  48.     Wade 
v.  Mdlpat,  2  Dowl.  638.      Ferryman  v.  SteggaU,  Id.   726. 
.  .drmrtftm^  v.  MarthaU,  4  Doirt.  593,  1  Hot.  &  JF.  643.  5ymet 
v.  OoodfeUow,  4  Dourf.  642,  2  Bing*.  iV.  C.  632,  Hodg.  400, 
whether  the  arbitrator  be  a  barrister  or  not,  Jupp  v.  Grayson, 
3  Dowl.  199.     ^*A*on  v.  Poynter,  Id.  201.   Me  2  Dotrt.  651, 
unless  the  mistake  appear  upon  the  face  of  the  award,  Payne 
v.  Mameu,  9  Moore,  666.    Sharman  v.  Sett,  5  Jf .  &  £.  504. 
Cramp  v.  Symont,  1  fling-.  104.     ^met  v.  Miiward,  2  Moore, 
713,  or  on  some  other  paper  delivered  with  it,  £ent  v.  EUtob, 
3  Jfti*f,  18,  and  the  law  be  quite  clear  upon  the  point;  Richard- 
eon  r.  Nourte,  3  B.UA.  237 ;  or  unless  the  mistake  be  so  gross, 
as  to  imply  misconduct  in  the  arbitrator.     Chate  v.  Westmore, 
13  East,  357.    Nor  can  such  mistake  be  amended  by  the  arbi- 
trator himself.     Ward  v.  Dean,  3  B.  &  >4d.  234.    £xp.  Cuartoa, 
7  D.  &  A.  774.     /rtritw  v.  Elnon,  8  £ad,  54.    If  the  award 
order  an  act  to  be  done,  which  is  illegal,  the  court  will  set  it 
aside ;  Aider  y.  SaviU,  5  Taunt.  454.  Aubertv.  Maze,  2  B.  &  P. 
371 ;  but  if  the  award  appear  to  be  contrary  to  some  rule  of 
practice  of  the  courts  merely,  the  court  will  not  interfere.    Re 
Badger,  2  B.  &  A.  691.  but  see  Broadhurtt  v.  Darlington,  2 
DowL3B,Semb.cont.    If  indeed  the  submission  authorize  the 
arbitrator  to  state  the  facts  specially  on  his  award,  and  he  do 
so,  the  court  will  then  decide  any  point  of  law  which  may  arise 
from  them.  But  the  arbitrator  should  refrain  from  doing  this, 
unless  warranted  by  the  submission ;  and  where  in  such  a  case, 
he  not  only  stated  the  facts,  but  his  own  judgment  also,  the 
court  of  Exchequer  refused  to  examine  the  facts,  saying  that 
the  arbitrator's  opinion  upon  them  was   final.     Barrett  v 
Wilton,  3  Dowl.  220. 

Award  not  punuing  the  tubmmion.']  The  award  must  strictly 
pursue  the  submission :  if  the  parties  submit  one  thing,  and 
the  arbitrator  decide  another,  the  award  is  clearly  bad,  as  not 
being  authorized  by  the  submission.  See  Hall  y.  Alderton,  2 
Bmg.  476. 

That  the  arbitrator  hat  exceeded  hit  authority.]  Where  a 
cause  is  referred  before  trial,  or  where  the  submission  is  sitent 
as  to  a  verdict,  the  arbitrator  has  no  authority  by  his  award  to 
direct  a  verdict  to  be  entered;  if  he  do,  the  court  will  set 
aside  the  award.  Jackton  v.  Clark,  X  M'Clel  &  Y.  200. 
Hutchinson  v.  BlachweU,  8  Bing.  331.  Bo  if  a  cause  be 
referred,  with  authority  to  the  arbitrator  to  order  a  verdict 
to  be  enteral,  if  instead  of  ordering  it  to  be  entered  lor  one 
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natty  or  the  other,  lie  order  a  stet  processus,  the  court  will  set 
aside  bis  tvard.  Html  t.  Hunt,  5  Dowi.  442.  irking  *. 
Fenrnley,  2  iVep.  &  Af .  232.  So  if  he  decide  upon  a  right  not 
rtaimed,  or  which  has  been  abandoned!  Hooper  v.  Hooper,  1 
JTGfol.  ft  Y.  509.  and  aee  Bonner  v.  LiddeU,  1  Bred,  a  B.  80, 
or  decide  as  to  persons  who  are  not  parties  to  the  submission, 
see  Mater  t.  Pimbley,  11  Bast,  188,  the  award  will  be  set  aside, 
on  the  ground  that  he  has  exceeded  his  authority.  But  where 
the  right  of  two  rectors  to  the  tithes  of  certain  lands  was  re- 
ferred, with  power  to  devise  all  means  to  prevent  future  litiga- 
tion between  them,  it  was  holden  that  the  arbitrator  did  not 
exceed  his  authority  by  awarding  an  undivided  moiety  of  the 
tithes  to  each.  Proster  v.  Qormge,  3  Taunt.  426.  So  where 
authority  was  given  to  an  arbitrator  to  decide  on  what  terms  a 
partnership  agreement  should  be  cancelled,  and  he  awarded, 
amongst  other  things,  that  one  partner  should  have  all  the 
debts,  and  that  he  should  be  at  liberty  to  use  the  name  of  the 
other  in  suing  -for  them :  it  was  holden  that,  in  giving  the 
power  of  using  the  partner's  name,  he  had  not  exceeded  his 
authority.  Burton  v.  Wigley,  1  Bing.  N.  C.  665.  end  see  Morleu 
v.  Newman,  b  D.&R.  317.  So,  where  in  an  action  brought 
by  the  assignees  of  a  bankrupt  against  a  debtor  to  the  estate, 
all  matters  in  difference  were  referred,  it  was  holden  that  the 
arbitrator  did  not  exceed  his  authority  by  awarding  that  the 
asaiantei  should  refund  s  portion  of  a  certain  sum  which  the 
debtor  had  before  paid  to  them.  Malcolm  v.  Fullarlon,  2  7.  R. 
645.  And  even  in  cases  where  the  arbitrator  may  have 
exceeded  his  authority,  if  the  excess  can  be  separated  from  the 
other  parts  of  the  award,  as,  for  instance,  where  he  exceeds  his 
authority  by  awarding  costs,  that  shall  not  vitiate  the  award  as 
to  the  residue.    Aitchesm  v.  Car  gey,  9  Moore,  381. 

That  he  hat  not  awarded  on  all  the  matters  referred  to  him.] 
Where  two  distinct  matters,  with  all  other  matters  in  difference, 
are  referred,  if  the  arbitrator  omit  to  decide  upon  one  of  such 
distinct  matters,  that  vitiates  the  whole  award;  Randall  ▼. 
ftmdgtf,  7  Bast,  81.  Robson  v.  RaUton,  1  B.&Ad.  723.  Norris 
v.  Darnel,  2  Dowl.  798.  Wykes  v.  Shiptan,  8  Nev.  6:  Af.  24a. 
Bamward  v.  Phillips,  1  Nev.  &  P.  288.  Upperton  v.  Tribe,  1 
Bar.  &  W.  280 ;  and  the  same,  where  he  refuses  or  omits  to 
adjudicate  between  all  the  parties  to  the  reference.  Winter  v. 
White,  2  Moore,  723.  Samuel  v.  Cooper,  I  Har.  k  W.  86.  But 
it  is  for  the  court,  in  construing  the  submission,  to  say  whether 
the  matter  alleged  to  be  omitted,  was  one  of  the  matters  sub- 
nitted  or  not ;  see  Re  Hurst,  1  Har.  &  W.  275 ;  and  for  the  party 
to  make  out,  not  only  that  the  arbitrator  has  omitted  to  award 
upon  such  nutter,  Ingram  v.  Milne*,  8  Bast,  445,  but  that  it  was 
brought  before  him  ns  a  matter  in  dispute,  Martin  v.  Thornton, 
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4  Etp.  180,  and  that  he  did  not  take  it  into  his  consideration. 
R.  v.  St.  Katharine9 1  Dock  Co.  I  Nev.  &  AT.  121. 

That  the  award  it  uncertain.']  The  matter  awarded  must  be 
stated  with  certainty,  that  the  party  may  know  what  he  has  to 
perform,  and  that  the  court  may  see  that  the  arbitrator  has  not 
exceeded  his  authority.  Where  an  action  of  assumpsit,  and  all 
matters  in  difference,  were  referred  at  nisi  prius,  with  power  to 
the  arbitrator  to  direct  a  verdict  to  be  entered  for  either  party, 
and  the  arbitrator  directed  a  verdict  to  be  entered  for  the 
plaintiff,  without  saying  for  what  amount ;  the  court  held  the 
award  bad  for  uncertainty,  although  it  also  awarded  that  the 
defendant  was  indebted  to  the  plaintiff  in  £260 ;  because  that 
sum  might  have  been  due  with  respect  to  the  other  matters  in 
difference,  and  not  in  the  cause*  Martin  v.  Burge,  6  Nev.  &  M. 
201.  But  where  in  debt  on  a  money  bond,  the  only  plea  was 
payment  by  a  co-obligee,  and  the  arbitrator  directed  a  verdict 
to  be  entered  for  the  plaintiff,  without  stating  what  amount 
was  due  upon  the  bond :  the  court  held  the  award  to  be  suffi- 
cient. Cayme  v.  Watts,  3  D.  &  R.  224.  An  award  that  A.  or  B. 
shall  do  a  certain  act,  is  bad  for  uncertainty.  Lawrence  ▼. 
Hodgson,  1  Young  &  J.  16.  But  an  award  directing  one  of  two 
things  to  be  done,  in  the  alternative,  is  good ;  for  if  one  be  un- 
certain or  impossible,  the  party  must  perform  the  other.  Sim- 
monds  v.  Swaine,  1  Taunt.  549.  Where  arbitrators  awarded 
that  £230  was  due  to  the  plaintiff,  and  that  out  of  that 
turn  £93  should  be  paid  for  the  expenses  of  the  reference, 
and  for  the  costs  of  certain  actions  due  to  the  plaintiff's  attor- 
ney :  this  award  was  holden  to  be  uncertain  and  bad,  as  it  did 
not  particularize  what  portion  of  the  £93  was  to  be  appropriated 
to  the  expenses  of  the  reference,  what  portion  to  the  coats  in 
each  action.  Robinson  v.  Henderson,  6  M.  &  S.  276.  But 
awarding  that  an  executor  shall  pay  a  certain  sum  on  a  certain 
day,  out  of  assets  in  his  hands,  has  been  holden  sufficiently 
certain,  without  expressly  stating  that  he  has  assets  to  that 
amount.  Love  v.  Honeybourne,  4  D.  &  R.  814.  So,  awarding 
that  two  persons  should  pay  a  debt,  in  proportion  to  their  re- 
spective shares  in  a  ship,  the  ratio  of  their  shares  not  being 
disputed,  has  been  holden  sufficiently  certain.  fVohlenberg  v. 
Lageman,  6  Taunt.  254.  And  where  a  cause  and  all  matters  in 
difference  were  referred,  and  the  award  found  that  nothing  was 
due  to  the  plaintiff,  this  was  holden  to  be  sufficiently  certain, 
being  equivalent  to  a  finding  that  the  plaintiff  had  no  right  to 
recover  in  the  action.  DicMns  v.  Jarvis,  5  B.  &  C.  528.  HayUar 
v.  Ellis,  6  Bing.  225.  and  see  Doe  v.  Richardson,  8  Taunt.  697. 

That  it  is  notfinaU]  Where  several  matters  are  referred,  and 
some  only  decided  by  the  award,  we  have  seen  that  the  award 
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is  bad ;  supra ;  audit  is  bad,  because  it  is  not  a  final  settlement 
of  the  matters  in  difference  between  the  parties.  See  Samuel 
r.  Cooper,  4  Nev.  &  M.  520.  So  where  it  was  awarded  that  the 
defendant  should  pay  a  certain  sum  to  the  plaintiff,  unless  he 
should  within  21  days  exonerate  himself  from  certain  payments 
and  receipts,  and  in  that  case  he  was  to  pay  a  less  sum :  this 
award  was  nolden  to  be  inconclusive  and  bad.  Pedley  v.  God- 
da**  7  T.  JL  73.  So,  where  the  award  ordered  a  verdict  to  be 
entered  for  the  plaintiff,  and  that  the  defendant  should  do  cer- 
tain work,  and  if  the  plaintiff  should  be  dissatisfied  with  the 
work,  he  might  adduce  evidence  before  the  arbitrator  of  its  in- 
sufficiency at  any  time  within  two  months :  the  court  held  this 
latter  part  of  the  award  bad ;  but  that  such  part  might  be  re- 
jetted,  and  theaward  stand  good  for  theresidue.  Manser*.  Heaver, 
3  B.  h  Ad.  295.  But  where  two  parties  agree  to  be  bound  by 
the  opinion  of  a  barrister,  and  he  gave  his  opinion  in  favour  of 
one  of  them :  this  was  nolden  to  be  final,  although  it  recom- 
mended that  a  printed  statute  should  be  compared  with  the 
pariament  roll  before  the  matter  was  settled,  under  a  doubt 
whether  the  statute  was  not  misprinted.  Price  v.  HoUis,  1 
M.  #  8*  105.  So  an  award  that  certain  actions  shall  be  dis- 
continued, and  each  party  pay  his  own  costs,  is  final  and  good, 
being  in  effect  an  award  of  a  stet  processus.  Blanchard  v.  Lilly, 
9  East,  497.  Hawkins  v.  Colclough,  1  Burr.  274.  and  see 
Yates  y.  Knight,  2  Bing.  N.  C.  277.  So,  where  a  suit  and  all 
matters  in  difference  were  referred,  and  the  award  found  that 
the  plaintiff  had  no  demand  upon  the  defendant  with  respect 
to  the  action  or  on  any  other  account  whatsoever,  this  was 
was  nolden  sufficiently  final,  although  the  suit  was  not  thereby 
put  an  end  to  in  terms.  Jackson  v.  Yabsley,  5  B.  h  A.  848. 
Harding  v.  Pershaw,  4  Dowl.  761.  and  see  Eardley  v.  Steer,  Id. 
423.  Steeple  v.  Bonsall,  9  Har.  &  W.  1 1 .  So,  where  the  de- 
claration was  for  two  distinct  causes  of  action,  and  the  award 
ordered  a  general  verdict  for  the  plaintiff  for  a  certain  sum, 
this  was  holden  sufficiently  certain,  without  awarding  specifi- 
cally as  to  each  cause  of  action.  Bird  v.  Cooper,  4  Dowl.  146. 
see  Gyde  v.  Boucher,  2  Har.  &  W.  127,  5  Dowl.  127. 

1%at  it  is  void."]  If  an  award  is  void,  the  court  will  not  on 
that  ground  set  it  aside,  if  nothing  can  be  done  upon  it  without 
suit  or  application  to  the  court ;  but  If  the  party  can  enforce  it, 
without  applying  to  the  court  to  enable  him  to  do  so,  as  for 
instance,  if  the  award  order  a  verdict  to  be  entered,  there  the 
court  will  set  it  aside,  for  otherwise  the  party  might  proceed  to 
judgment  and  execution  upon  it.  Doe  v.  Brown,  5  B.  &  C.  384. 
nnd  see  Preston  v.  Eastwood,  7  T.  R.  95. 

Psr  perjury  or  fraud.']    The  court  will  not  set  aside  an 
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award,  although  the  affidavits  in  rapport  of  the  application 
disclose  strong  imputations  upon  the  testimony  of  a  material 
witness,  who  was  examined  before  the  arbitrator.  Scale*  ▼. 
East  London  Waterworks  Co.  1  Hodg.  91 .  Nor  will  the  court 
set  aside  an  award,  on  the  ground  that  the  order  of  reference 
has  been  fraudulently  obtained ;  the  application  ought  to  be  to 
set  aside  the  order  of  reference,  and  should  be  made  within  due 
time  after  the  order  was  obtained.  Sackett  v.  Owen,  2  Chit.  39. 


ARREST. 

When  the  writ  is  sued  out,  take  it  to  the  sheriff *s  office,  and 
obtain  a  warrant  upon  it,  directed  to  such  officer  as  yon  may 
wish  to  employ  in  executing  it;  then  deliver  it  and  a  copy  of 
the  writ  to  the  officer,  who  will  thereupon  arrest  the  party.  Or, 
it  is  very  usual  in  practice  to  give  the  writ  to  the  officer,  and  he 
will  obtain  a  warrant  upon  it. 

Warrant.]  The  warrant  must  be  delivered  to  the  officer, 
before  he  can  legally  arrest  the  party.  See  Hall  v.  Roche,  8 
T.  R.  187.  He  must  have  it  with  him  at  the  time  he  makes 
the  arrest;  See  Humphrey  v.  Mitchell,  2  Hodg.  12.  Fownes 
v.  Stokes,  4  Dowl.  125 ;  and  must  produce  and  shew  it  to  the 
party,  at  the  time,  if  he  require  it.  See  Robins  v.  Htnder,  3 
Dowl.  543.,  1  Har.  if  W.  204. 

Arrest.]  The  arrest  may  be  by  actual  caption  of  the  party. 
Or  if  the  officer  say,  "  I  arrest  you,"  and  the  party  acquiesce, 
or  afterwards  go  with  him,  this  is  a  good  arrest ;  but  if  in- 
stead of  acquiescing  or  going  with  the  officer,  the  party  were 
to  escape,  it  would  be  otherwise.  Russen  v.  Lucas,  1  Cor.  4* 
P.  1 53.  If  the  party  be  in  his  own  dwelling-house,  the  officer 
cannot  break  open  the  outer  door  to  arrest  him  ;  See  Hopkins 
v.  Nightingale,  1  Esp.  99;  but  having  obtained  peaceable  en- 
trance at  the  outer  door,  he  may  break  an  inner  door  for  that 
purpose.  The  officer,  however,  cannot  justify  the  breaking 
of  even  an  inner  door  of  the  house  of  a  stranger,  to  search  for 
and  arrest  the  defendant,  upon  a  suspicion  that  he  is  there; 
Johnson  v.  Leigh,  6  Taunt.  246 ;  at  least,  if  he  do,  he  does  so 
atf  his  peril :  if  he  find  him,  he  may  be  justified ;  if  he  do  not, 
he  is  a  trespasser.  See  Lloyd  v.  Sandilands,  2  Moore,  201. 
Besides  arresting  the  party,  the  officer  must  also,  upon  or 
forthwith  after  such  arrest,  serve  a  copy  of  the  writ  upon  the 
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2  fV.  4,  c.  39,  J.  4.  And  the  sheriff  or  other 
r,  to  whom  the  writ  is  directed,  shall,  within  six  days 
after  the  execution  of  the  writ,  indorse  upon  it  the  true  day 
of  the  execution  thereof;  otherwise  be  shall  be  liable,  in  a 
summary  way,  to  make  compensation  for  any  damage  arising 
from  his  neglect.    R.  G.  M.  3,  W.  4,  «.  4. 

The  arrest  must  be  made  by  the  authority  and  direction  of 
the  bailiff  to  whom  the  warrant  is  directed :  it  need  not,  in* 
deed,  be  his  hand  which  actually  makes  the  caption ;  nor  is  it 
necessary  that  it  should  take  place  in  his  presence ;  Match  v. 
Archer,  Cowp.  65 ;  but  he  must  be  so  far  present,  as  to  be 
deemed  acting  in  it ;  he  cannot  entirely  leave  the  execution 
of  it  to  any  underling  he  may  choose  to  depute  for  that  pur- 
pose. See  Boyd  v.  Durand,  2  Taunt,  161.  Housin  v.  Barrow, 
6  T.  R.  122.  If,  at  the  instance  of  the  plaintiff,  the  sheriff 
direct  his  warrant  to  a  special  bailiff,  that  is,  to  any  person 
nominated  by  the  plaintiff,  who  is  not  one  of  the  sheriff's  own 
officers,  the  sheriff  is  not  liable  to  the  plaintiff  for  any  thing 
vUth  may  occur  in  the  execution  of  the  writ;  the  plaintiff 
cannot  even  rule  him  to  return  the  writ.  But  he  is  responsi- 
ble to  the  plaintiff,  after  the  arrest  and  after  the  defendant  is 
placed  in  his  custody.    Taylor  v.  Richardson,  8  T.  R.  505. 

The  writ  must  be  executed  within  the  bailiwick  of  the 
sheriff,  to  whom  it  is  directed ;  otherwise  the  court  will  dis- 
charge the  defendant  out  of  custody.  Hammond  v.  Taylor, 
3B.^r  A.  408.  But  in  such  a  case,  the  application  must  be 
made  upon  an  affidavit  that  the  arrest  was  not  made  upon  the 
borders  of  the  county,  and  that  there  was  no  dispute  as  to  the 
boundaries.  Webber  v.  Manning,  I  Dowl.  24.  As  to  its  exe- 
cution in  a  district,  which,  although  parcel  of  one  county,  is 
situate  in  and  surrounded  by  another,  see  Hat.  2  W.  4,  c.  39, 
i.  20,  post,  title  "  Capiat'*.  It  cannot  be  executed  in  the 
Queen's  palace;  Winter  v.  Miles,  10  East,  578;  but  it  may, 
within  the  verge  of  the  palace,  even  without  leave  from  the 
board  of  green  cloth.  Sparks  v.  Spink,  7  Taunt.  311,  and  tee 
H.  v.  Stobbt,  3  T.  R.  735.  And  there  is  no  objection  to  exe- 
cuting it  in  the  gaol  of  the  county,  &c.  if  the  defendant  be 
there  merely  for  his  own  purposes,  and  not  a  prisoner.  Lo- 
vetit  v.  HiO,  4  Dowl.  579. 

The  arrest  cannot  be  made  on  a  Sunday.  29  C.  2,  c.  7,  *.  6. 
and  tee  Atkinson  v.  Jameson,  5  T.  R.  25.  Even  where,  by  the 
contrivance  of  the  plaintiff's  attorney,  the  defendant  was 
arrested  on  a  Sunday  upon  a  criminal  charge,  for  the  purpose 
of  effecting  his  arrest  on  the  Monday  on  process  in  a  civil 
action,  and  on  the  Monday  he  was  accordingly  arrested  at  the 
plaintiff's  suit  in  an  action :  the  court  ordered  him  to  be  dis- 
charged. Wells  v.  Gurney,  SB.8rC.  769.  and  see  Barratt  v. 
Price,  1  Dowl.  725.    But  it  would  be  otherwise,  if  the  arrest 
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on  the  criminal  charge  were  not  by,  or  in  collusion  with,  th£ 
plaintiff.  Jacobs  v.  Jacobs,  3  Dowl.  675.  The  arrest  also 
cannot  be  made  after  the  writ  has  expired,  that  is  to  say, 
after  four  months  from  the  teste.    See  Loveridge  v.  Plastow, 

2  H.  Bl.  29.    Parrot  v.  Sh.  of  Kent,  2  Esp.  585. 

Privilege  from  arrest.]  The  permanent  privilege  from 
arrest  enjoyed  by  the  royal  family,  peers  and  peeresses,  mem- 
bers of  the  house  of  commons,  ambassadors  and  their  ser- 
vants, &c.  has  already  been  fully  noticed,  ante,  p.  34,  Spc. 
We  shall  now  mention  some  cases  of  temporary  privilege, 
where,  under  particular  circumstances,  if  a  party  be  arrested, 
the  court  upon  application  will  discharge  him. 

A  clergyman  is  privileged  from  arrest,  whilst  going  to 
church  to  perform  divine  service,  whilst  performing  it,  and 
during  his  return  to  his  residence  after  performing  it.  Gosl- 
dard  v.  Harris,  7  Ring.  320. 

A  practising  barrister,  Luntly  v.  Nathaniel,  2  Dowl.  51, 
Re  Hippisley,  1  H.  Bl.  636,  or  attorney,  Strong  v.  Dickinson, 
5  Dowl.  86,  is  privileged  from  arrest  in  court,  on  circuit 
and  at  sessions,  and  in  going  to,  and  returning  from  them. 

A  bankrupt  la  privileged  from  arrest,  in  going  to  surrender, 
and  for  forty-two  days  after  he  has  surrendered,  and  lor  such 
further  time  as  shall  be  allowed  him  by  the  commissioners  for 
finishing  his  examination ;  if  arrested,  then,  upon  shewing  hi* 
summons  to  the  officer,  the  latter  shall  discharge  him  out  of 
custody,  or  shall  be  liable  to  pay  him  £5  for  every  day  he 
detains  him.  6  O.  4,  c.  16,  s,  117,  and  see  Darby  v.  Baughem, 
5  T.  R.  209.  Claughton  v.  Leigh,  1  B.  8e  C.  652.  And  he  is 
privileged  in  the  same  manner,  whilst  attending  the  commis- 
sioners, upon  notice,  at  any  time  after  the  last  examination. 
Arding  v.  Flower,  8  T.  R.  534. 

A  person  attending  any  court  of  justice,  or  attending  be- 
fore the  sheriff  on  the  execution  of  a  writ  of  enquiry,  Wal- 
ter* v.  Rees,  4  Moore,  34,  or  before  commissioners  of  bankrupt, 
Arding  v.  Flower,  8  T.  R.  534.  Selby  v.  Hills,  8  Bing.  166,  or 
the  insolvent  court,  Wilhnghamv.  Matthews,  6  Taunt.  356,  or 
before  an  arbitrator  under  a  rule  of  court,  Spence  v.  Stuart, 

3  East,  89.  Randall  v.  Gurneu,  3  B.  $  A.  252,  or  the  like, 
whether  he  attend  as  a  party,  Ckilderton  v.  Barrett,  it  Bast, 
489.  WUtingham  v.  Matthews,  supra.  Pitt  v.  Ceomes,  6  B. 
8f  Ad.  1078,  or  as  witness,  Randall  v.  Qwrney,  supra.  Sep. 
TiUotson,  1  Stark,  470,  or  as  bail,  Rkntner  v.  Green,  1  M.  9f 
S.  638.  Meekins  v.  Smith,  1  H.  Bl.  636,  or  the  like,  is  pri- 
vileged from  arrest,  whether  compelled  to  attend  by  process, 
Ac.  or  not.  Per  Ld.  Kenyon,  C.  J.  8  7*.  R.  436.  And  he  Is 
also  thus  privileged,  not  only  whilst  he  remains  in  court,  Itc. 
but  also  in  going  to  and  returning  from  it,  if  he  be  guilty  of 
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■o  unnecessary  delay  in  doing  so.  Randall  ▼.  Gurney,  3  B. 
4r  A.  252.  IAghtfoot  v.  Cameron,  2  JK.  J5I.  1 13.  A.  v.  Priddle, 
I  Tidd.  198.  Anon.  1  Sswtt,  356.  /Htt  ▼.  Coomes,  5  B.  #  Ad. 
107ft,  3  Afe*.  4*  If.  212.  The  application  to  discharge  the 
party,  in  such  a  case,  may  be  made  either  to  the  judge  at  nisi 
print  or  court  he  was  attending  or  going  to  attend,  Solomon 
v.  Unnwkill,  8  Camp.  229,  or  to  the  court  which  issued  the 
process  on  which  he  was  arrested ;  Pitt  v.  Evans,  2  Dotal.  223. 
Wether  ▼.  Webb,  3  Anst.  941.  RicketU  v.  Gurney,  7  Prfcf, 
699;  but  if  he  were  arrested  whilst  attending  or  going  to 
attend  a  writ  of  enquiry,  the  application  should  be  made,  not 
to  the  under-sheriff,  but  to  the  court  in  which  the  action  is 
pending;  Walter*  v.  Rees,  4  Moore,  34;  and  where  a  person 
attendm*  before  commissioners  of  bankrupt,  is  arrested  under 
process  from  an  inferior  court,  the  application,  it  should  seem, 
mutt  be  to  the  court  of  review.  See  Kinder  v.  Williams,  4  T. 
k\  377.  It  may  be  useful  to  add,  that  after  a  discharge  from 
regular  criminal  process,  a  party  has  no  privilege  redeundo ; 
▼.  London,  2  Dowl.  504,  3  Nev.  if  M.  879 ;  and  the 
it  should  seem,  as  to  civil  process ;  but  if  discharged  by 
reason  of  the  process  being  irregular,  or  irregularly  executed, 
he  is  privileged  redeundo.    R.  v.  Blake>  2  Nev.  Sf  M.  312. 

Taking  to  prison.]  Upon  an  arrest  on  mesne  process,  the 
defendant  shall  not  be  taken  to  prison  within  twenty-four 
hours,  unless  he  refuse  in  the  mean  time  to  be  taken  to  some 
safe  and  convenient  dwelling-house,  to  be  named  by  him,  not 
being  his  own  house;  nor  shall  the  officer  carry  him  to  any 
public-house  or  tavern,  or  to  any  house  kept  by  himself* 
32  G.  2,  c.  28,  J.  1.  See  Simpson  v.  Ronton,  2  Nev.  Sf  jtf.  52, 
5  B.  3r  Ad.  35.  Boons  v.  Atkins,  4  T.  R.  555.  Pitt  v.  Sh. 
if  Middlesex,  I  Dowl.  201.  Dewhirst  v.  Pearton,  1  Dowl. 
664. 

Deposit  with  the  sheriff.]  The  defendant,  instead  of  giving 
s  bail  bond,  may  deposit  with  the  sheriff  or  officer  the  amount 
of  the  debt  indorsed  on  the  process,  with  £10  to  answer 
costs ;  and  he  shall  thereupon  be  discharged  as  to  that  action ; 
43  0.  3,  c.  46,  s.  2 ;  and  which  money  the  sheriff  must  pay 
into  court.  Id.  Neither  the  sheriff,  nor  the  officer  of  the 
court  to  whom  the  money  is  paid,  is  entitled  to  poundage 
upon  it.  Stewart  v.  Bracebridge,  2  B.  $  A.  770.  Hunn  v. 
Brine,  6  Moore,  124. 

If  the  defendant  afterwards  put  in  and  perfect  special  bail 
»  due  time,  43  G.  3,  c.  46,  *.  2,  or  render  himself  in  dis- 
charge of  his  bail,  Chadwick  v.  Battye,  3  M.  8f  S.  283.  Anon. 
ICkiL  145.  Harford  v.  Harris,  4  Taunt.  669.  and  see  Hill  v. 
%  1  Bing.  103,  he  may  have  the  money  out  upon  motion. 
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The  rale  for.  thii  purpose  is  a  rule  to  shew  cause,  founded 
upon  an  affidavit  of  the  facts;  which  is  afterwards  made 
absolute  in  the  ordinary  way.  Where  a  third  party  deposited 
the  money  for  the  defendant,  the  court  of  King's  Bench 
allowed  it  to  be  paid  out  to  such  party,  upon  bail  being  put 
in  and  perfected ;  Nuna  v.  Powell,  1  Smith,  13  ;  but  the  court 
of  Common  Pleas  have  refused  to  do  this,  even  although  the 
defendant  had  become  bankrupt,  as  they  held  that  they  were 
not  authorized  by  the  statute  to  order  it  to  be  paid  to  any 
other  person  than  the  defendant.  EdeUten  v.  Adams,  8  Taunt. 
557.  Where  a  defendant,  after  making  such  deposit,  wishing 
to  settle  the  action,  gave  notice  to  the  plaintiff's  attorney  that 
he  should  claim  no  more  of  it  than  the  excess  of  the  £10 
above  the  costs  actually  incurred,  the  court  held  that  the 
plaintiff  could  not  afterwards  proceed  in  the  action.  Clarke 
v.  Yeatet,  3  Brod.  &  B.  273.  But  where  no  such  notice  ia 
given,  the  presumption  is  that  the  money  is  deposited  and 
paid  in  under  the  statute.  Wain  v.  Bradbury,  1  Smith,  128. 
If  the  defendant  perfect  bail  or  render,  but  not  within  the 
time  limited  for  that  purpose  by  the  practice  of  the  court, 
the  court  will  not  allow  him  to  take  the  money  out,  without 
an  affidavit  of  merits.  Newman  v.  Hodgson,  2  B.  St  Ad* 
422. 

But  if  the  defendant  do  not  perfect  bail  [or  render]  in  due 
time,  then  the  money  so  deposited  and  paid  into  court,  shall 
be  paid  to  the  plaintiff.  43  G.  3,  c.  46,  s.  2.  The  rule  for 
this  purpose  is  a  rule  to  shew  cause,  founded  upon  an  affidavit 
of  the  facts ;  which  is  afterwards  made  absolute  in  the  ordi- 
nary way. 

As  to  the  bail  bond,  bail,  &c.    See  those  titles,  post. 


ARREST  OP  JUDGMENT. 

For  defects  in  substance,  not  amendable,  nor  cured  by  ver- 
dict, the  court  will  in  general  arrest  the  judgment.  For  in* 
stance,  if  some  counts  in  a  declaration  be  good,  and  some 
bad,  and  general  damages  be  given,  if  this  cannot  be  amended 
by  the  judge's  notes,  by  entering  the  verdict  on  the  good 
counts  only,  (See  ante,  p.  65),  the  court  will  arrest  the  judg- 
ment in  toto,  and  will  not  award  a  Venire  do  novo.  Holt  v. 
Scholefield,  6  T.  R.  691.  But  after  argument  on  demurrer* 
the  party  will  not  be  allowed  to  move  in  arrest  of  the  judg- 
ment on  the  demurrer,  for  an  objection  of  which  he  might 
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haw  sva3ed  himself  on  the  argument  on  the  demurrer.    Crest 
twtfv.  PttdkAam,  5  Taunt.  630. 

This  motion  in  arrest  of  judgment  shaft  not  be  allowed 
"  after  the  expiration  of  four  days  from  the  time  of  trial,  if 
there  are  so  many  days  in  term,  nor  in  any  case  after  the 
expKttion  of  the  term,  provided  the  jury  process  be  returnable 
in  the  same  term."  R.  0.  H.  2  W.  4,  #.  65.  This  evidently 
applies  only  to  cases  where  the  cause  is  tried  in  term.  But 
if  the  trial  be  in  vacation,  the  motion  may  be  made  at  any 
time  within  the  four  first  days  of  the  next  term.  Weston  v. 
A*r,  2  Bmg.  N.  C.  701.  5  Dowl.  54. 


ARTICLED  CLERKS. 

Binding  and  Service. 

Who  may  take.'}  In  genera],  all  attornies,  duly  sworn  and 
ttaitted,  may  take  articled  clerks.  See  2  02,  c.  23,  t.  5,  infra. 
No  ittorney,  however,  shall  take  or  receive  an  articled  clerk 
iter  be  has  left  off  practice,  or  daring  such  time  as  he  shall 
not  actually  practise  or  carry  on  the  business  of  an  attorney. 
22  G.  2,  c.  46,  *.  7.  And  "  no  attorney,  who  shall  be  retained 
or  employed  as  a  writer  or  clerk  by  any  other  attorney,  shall, 
faring  the  time  of  such  employ,  take  or  have  any  clerk 
wrier  articles ;  and  no  service  to  any  such  attorney,  under 
wticles,  during  the  time  that  such  attorney  shall  be  so  em- 
ployed by  any  other  attorney,  shall  be  deemed  good  service." 
&?3l  0.3,  K.B.dtC.P.Sr  «  to  Exch.  tee  stat.  1  fV.  4, 
c  70,M0.  Where  an  attorney  of  the  court  of  King's  Bench, 
*ith  a  view  to  secure  the  business  arising  from  the  prisoners 
in  the  King's  Bench  prison,  and  by  mere  collusion,  took  one 
of  the  turnkeys  there  as  an  articled  clerk :  the  court  ordered 
the  articles  to  be  cancelled.    Frazer's  case,  1  Burr.  291. 

N'o  attorney  shall  have  more  than  two  articled  clerks,  at  the 
onetime.  2  O.  2,  c.  23, 1. 15.  But  attornies  in  partnership, 
&*y  have  two  each. 

TV  Articles.']  Engross  the  articles  upon  a  £120  stamp; 
«**"  a  counterpart,  if  required,  on  a  £  1. 15*.  stamp ;  and  let 
tfcrn  be  executed.  Tlie  articles  must  be  stamped,  before  they 
**  engrossed.  34  0.3,  c.  14,  *.  10,  11.  No  person  shall 
Practise  as  an  attorney  in  any  court  of  record,  unless  he  have 
***&  bound  by  a  contract  in  writing  to  serve  as  a  clerk  for 

/3 
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the  space  of  five  yean,  to  an  attorney  duly  sworn  and  ad- 
mitted ;  2  G.  2,  c.  23,  «.  5 ;  or  he  may  be  bound  for  three 
years,  if  he  have  previously,  within  four  years,  taken  the 
degree  of  bachelor  of  arts  or  of  law  in  the  universities  of 
Oxford,  Cambridge,  or  Dublin.  1  &  2  G.  4,  c.  28,  I.1.3G.4, 
c.  16,  or  in  the  universities  of  London  or  Durham.  1  Vict. 
c.  56,  8.  1. 

Within  three  months  after  the  execution  of  the  articles,  let 
the  following  affidavit,  on  a  2s.  6d.  stamp,  be  made  by  one  of 
the  attesting  witnesses,  and  filed  with  the  master  of  the  court 
in  which  the  party  intends  to  be  admitted ;  who  shall  make  a 
memorandum  thereon  of  the  day  of  filing  the  same,  and  shall 
enter  the  substance  of  the  same  in  his  book.  22  G.  2,  c.  46, 
«.  3,  5,  6.  Pay  him  2*.  6d. 

In  the  Queen's  Bench. 
J.  K.  of     ■         [gentleman],  makefh  oath  and  saith,  that  by 

articles  of  agreement,  bearing  date  the day  of  last 

past,  and  made  between  CD.  of ,  gentleman,  one  of  the 

attornies  of  Her  Majesty's  court  of  [Queen's  Bench,  Common 
Pleas  "  or"  Exchequer]  at  Westminster,  of  the  one  part,  and  E.  7. 

of and-G.  F.  of .  sonofthesaidE,  F.  of  the  other 

part,  the  said  G.  F.  for  the  considerations  therein  mentioned  did 
put,  place  and  bind  himself  clerk  to  the  said  C.  D.  to  serve  Asm 
in  the  profession  of  an  attorney  at  law,  from  the  day  of  the  date 
of  the  said  articles,  for  the  term  of  ftve  years  thence  next  ensu* 
ing  and  fully  to  be  complete  and  ended;  which  said  articles  were 
in  due  form  of  law  executed  by  the  said  C.  D.  £.  F.  Sf  G.  P.  on  the 
day  of  the  date  thereof,  in  the  presence  of  this  deponent  and  of  one 
H.  J.  of ,  and  that  the  names  of  J.  K.  4r  H.  3.  set  and  sub- 
scribed to  the  said  articles  as  witnesses  to  the  due  execution  thereof, 
are  the  proper  hundwriting  of  this  deponent  and  of  the  said  H.  J. 

Sworn,  &c.  [see  ante,  p.  7.]  J.  K. 

'Where  no  such  affidavit  was  filed,  Fatteson,  J.  refused  to 
allow  the  clerk  to  be  admitted,  and  also  refused  to  allow  the 
affidavit  to  be  filed  nunc  pro  tunc.    Ex  p.  Joy,  3  Dowl.  342. 

And  within  six  months  after  the  execution  of  the  articles, 
they  must  be  enrolled  with  the  officer  appointed  for  that  pur- 
pose at  the  master's  office;  otherwise  the  service  under  the 
articles  shall  be  deemed  to  commence  only  from  the  time  of  such 
enrolment.  34  G.  3,  c.  14,  s.  2.  Where  the  articles  were  sent 
from  the  country  to  London  for  this  purpose,  but  after  the 
clerkship  was  served,  no  trace  of  them  could  be  discovered  in 
the  office  in  which  they  should  have  been  enrolled :  the  court 
refused  to  admit  the  clerk,  although  it  appeared  that  in  the 
booki  of  the  town  agent,  one  of  his  clerks  who  had  since  left 
the  country,  had,  about  the  time  when  the  enrolment  was 
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supposed  to  have  taken  place,  charged  a  sum  aa  paid  by  him 
for  the  fee  on  the  enrolment.  Ex  p.  Pilgiim,  1  fi.  &  C,  364 i 
Bat  where  the  original  articles  were  lost,  the  court  allowed  a 
copy  to  be  enrolled ;  Ex  p.  Clarke,  3  B.  &  A.  CIO.  Ex  p. 
Chapman,  3  Dotcl.  562 ;  and  under  similar  circumstances  they 
have  allowed  the  draft  of  the  articles  to  be  enrolled.  Ex  p, 
Bcciendat,  1  Bar  &  W.  193. 

Service.]     During  the  whole  of  the  period  specified  in  the 
articles,  the  clerk  must  serve  the  attorney  to  whom  he  is  bound, 
or  his  agent,  "  in  the  proper  business,  practice,  or  employment 
of  an  attorney."      22  G.  2,  c.  46,  s.  6.     2  0.  2,  c.  23,  «.  6. 
And  by  a  rule  of  the  court  of  Queen's  Bench,  service  with  the 
agent  for  a  longer  time  than  a  year,  shall  not  be  deemed  good 
service.   A.  7.  31  0.3.  If  he  be  bound  for  five  years,  a  service 
for  one  year  as  pupil  to  a  practising  barrister  or  certificated 
special  pleader,  shall  be  reckoned  and  allowed  to  him  in  the 
time  he  has  to  serve.  1  %  2  O.  4,  c.  48,  s.  2.   Where  the  clerk 
served  bis  master  the  whole  of  the  five  years,  with  the  excep- 
tion of  two  months,  which  he  passed  at  his  father's  house  with 
bis  master' &  consent,  and  instead  of  which  he  served  two  addi- 
tional months  after  the  expiration  of  the  five  years :  Patte* 
son,  J.  allowed  him  to  be  admitted.     Ex  p.  Hubbard,  I  Dowl. 
43*.  Ex  p.  Frost,  3  Dowl.  322, 1  Har.b  W.  Ill,  S.  P.  But  if  he 
serve  a  portion  of  his  time  to  another  attorney,  even  with  his 
Blaster's  consent,  it  will  not  be  sufficient.    Ex  p.  Hill,  7  T.  R. 
456.  And  where  the  clerk,  after  serving  three  years  under  the 
uticka,  bound  himself  to  another  attorney,  and  served  him  for 
two  years,  the  court  held  that  his  services  under  the  first 
articles  could  not  be  coupled  with  his  services  under  the 
second.     Re  Taylor,  4  £.&  C.  341.    The  first  contract  must 
be  altogether  annulled,  or  the  articles  assigned,  to  render  the 
subsequent  service  available.    And  so  entirely  must  the  time 
of  the  clerk  be  devoted  to  the  learning  of  his  profession  during 
the  stipulated  time,  that  where  a  clerk,  duriog  the  time  hi 
wj  under  articles,  also  held  a  situation  under  government  aa 
surveyor  of  assessed  taxes,  and  at  the  end  of  the  five  years 
was  admitted,  and  commenced  practising  as  an  attorney :  the 
court  ordered  him  to  be  struck  off  the  roll.    Re  Taylor,  6  D. 
k  R.  428.      But  where  an  articled  clerk,  after  doing  all 
his  master's  business  of  the  day,  afterwards  in  his  leisure 
hours  did  business  for  another  attorney,  for  wages,  this  was 
holden  to  be  no  objection  to  his  admission.    Ex  p.  Blunt,  2  W 
A.  764.    And  an  objection  for  an  irregularity  in  the  service 
under  articles,  should  be  made  promptly ;  after  an  attorney 
had  been  three  years  and  a  half  admitted,  the  court  held  it  too 
late  to  move  to  strike  him  off  the  roll,  for  an  alleged  want  of 
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regular  service  in  his  clerkship.    Re  — *— *  gent,  me,  $e.  $ 
B.  &  Ad.  766. 

If  the  attorney  discontinue  his  practice,  or  die,  or  the  con- 
tract be  annulled  by  mutual  consent,  or  the,  clerk  be  dis- 
charged by  rule  of  court,  if  such  clerk  be  afterwards  bound  to 
another  attorney  for  the  residue  of  the  time  specified  in  the  first 
articles,  and  shall  actually  serve  him  during;  that  time,  sod* 
service  shall  be  deemed  good  and  effectual,  as  if  the  clerk  hod 
continued  to  serve  the  first  master ;  provided  an  affidavit  of 
the  execution  of  Buch  second  articles  be  made  and  filed  within 
three  months  after  the  date  of  the  same,  in  the  manner  above 
specified.  22  O.  2,  c.  46,  *.  9.  Where  such  affidavit  was  not 
filed,  Patteson,  J.  refused  to  admit  the  clerk,  and  refused  also 
f  o  allow  the  affidavit  to  be  filed  nunc  pro  tunc.  Ex  p.  Joy,  3 
Doirl.  342.  The  court*  however,  allowed  a  clerk  to  be  admitted, 
where  the  second  binding  took  place  six  years  after  the  first 
binding.  Re  Smith,  I  D.  &  R.  14.  The  second  articles  require 
a  stamp  of  £  1 .  15*.  only. 

Where  the  clerkship  is  thus  put  an  end  to,  before  the  regular 
period  of  its  expiration,  the  court,  in  cases  favourable  to  the 
derk,  usually  order  a  proportionate  part  of  the  premium  paid 
by  him,  to  be  refunded.  Even  where  an  attorney  refused  to 
take  back  an  articled  clerk,  on  the  ground  of  misconduct,  the 
court  ordered  him  to  return  to  the  parents  of  the  elerk  a  part 
of  the  premium  which  he  had  received  with  him.  Exp. 
Prankerd,  SB.  %  A.  257.  Exp.  Fisher,  1  Chit.  694.  And 
where  the  clerk  was  articled  to  one  of  two  partners,  and  served 
the  partnership  for  about  two  months,  when  the  attorney  to 
whom  he  was  articled  died:  the  court,  upon  application, 
ordered  the  surviving  partner  to  refund  a  proportionate  part 
of  the  premium  ;  although  it  appeared  that  at  the  time  the 
premium  was  paid,  the  deceased  partner  was  indebted  to  him, 
and  the  premium  had  been  set  off  in  account  between  them. 
Exp.  Bayley,  9  B.  %  C.  691.  The  application  in  such  a  case  is, 
to  refer  it  to  the  master,  to  say  what  portion  of  the  premium 
should  be  refunded;  a  rule  nisi  is  granted  on  an  affidavit 
of  the  facts,  which  is  afterwards  made  absolute  in  the  ordinary 
way. 


Examination. 

By  B .  G.  H.  6  W.  4,  reciting  the  stat.  4  H.  4,  c.  18,  stat.  3. 
J.  1 .  c  7, 8. 2,  the  rule  M.  1654,  and  stat.  2  6.  2,  c.  23,  s.  2,  relat- 
ing to  the  examination  of  such  persons  as  may  wish  to  be  ad- 
mitted attornies,  and  reciting  that,  in  order  to  carry  the  last 
mentioned  statute  more  fuHy  into  effect,  it  is  expedient  annu- 
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iffy  to  appoint  examiners,  subject  to  the  controul  of  the  judges 
in  manner  hereinafter  mentioned : 

1 .  "It  is  ordered,  that  the  several  masters  and  prothonotaries 
tor  the  time  being  of  the  courts  of  King's  Bench,  Common 
Pleas,  or  Exchequer,  respectively,  together  with  twelve  attor- 

or  solicitors,  be  appointed  by  a  rule  of  court,  in  Easter 
in  every  year,  to  be  examiners  for  one  year ;  any  five  of 
whom  (one  whereof  to  be  one  of  the  said  masters  or  protho* 
notaries)  shall  be  competent  to  conduct  the  examination ;  and 
that  from  and  after  the  last  day  of  next  Easter  term,  subject 
to  such  appeal  as  hereafter  mentioned*  no  person  shall  be  ad- 
nutted  to  be  sworn  an  attorney  of  any  of  the  courts,  except  on 
production  of  a  certificate,  signed  by  the  major  part  of  such 
examiners,  actually  present  at  and  conducting  his  examina- 
tion, testifying  bis  fitness  and  capacity  to  act  as  an  attorney 
—such  certificate  to  be  in  force  only  to  the  end  of  the 
term  next  following  the  date  thereof,  unless  such  time  shall  be 
specially  extended  by  the  order  of  a  judge." 

2.  "  It  is  further  ordered,  that  the  examiners  so  to  be  ap- 
pointed shall  conduct  the  said  examinations,  under  regulations 
to  be  first  submitted  to  and  approved  by  the  judges."     {Vide 

pBSt.p.110.) 

3.  "  And  it  is  further  ordered,  that  in  case  any  person  shall 
be  dissatisfied  with  the  refusal  of  the  examiners  to  grant  such 
certificate,  he  shall  be  at  liberty  to  apply  for  admission  by 
petition  in  writing  to  the  judges,  to  be  delivered  to  the  clerk 
of  the  lord  chief  justice  of  the  court  of  Queen's  Bench,  upon 
which  no  fee  or  gratuity  shall  be  received ;  which  application 
shaO  be  heard  in  Serjeant's  Inn  Hall,  by  not  less  than  three  of 
the  judges." 

4.  "  And  whereas  the  hall  or  building  of  the  incorporated  law 
society  of  the  united  kingdom  in  Chancery-lane  will  be  a  fit 
and  convenient  place  for  holding  the  said  examination,  and 
the  said  society  have  consented  to  allow  the  same  to  be  used 
for  that  purpose;  it  is  further  ordered,  that  until  further  order, 
such  examinations  be  there  held  on  such  days  being  within  the 
Ust  ten  days  of  every  term,  as  the  said  examiners,  or  any  five 
of  them,  shall  appoint :  and  that  any  person  not  previously 
admitted  an  attorney  of  any  of  the  three  courts,  and  desirous 
of  being  admitted,  shall  in  addition  to  the  notices  already 
required,  give  a  term's  notice  to  the  said  examiners  of  his 
intention  to  apply  for  examination,  by  leaving  the  same  with 
the  secretary  of  the  said  society  at  their  said  hall,  which  no- 
tice shall  aho  state  his  place  or  places  of  residence,  or  service, 
for  the  last  preceding  twelve  months,  and  in  case  of  application 
to  be  admitted,  on  a  refusal  of  the  certificate,  shall  give  ten 
days'  notice,  to  be  served  in  like  manner,  of  the  day  appointed 
for  hearing  the  same." 
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Regulations  approved  by  the  Judges  in  Easter  Term,  1836,  for 
the  Examination  of  Persons  applying  to  be  admitted  as  At- 
torneys of  the  Courts  of  Queen*  s  Bench,  Common  Pleas,  or 
Exchequer,  pursuant  to  the  rule  of  court  made  in  Hilary 
Term,  1836. 

After  reciting  the  rule  just  now  mentioned ;  and  reciting 
that "  by  a  rule  of  all  the  said  courts  made  in  this  picaent 
Easter  term,  it  was  ordered  that  the  several  masters  and  pro* 
thonotaries  for  the  time  being, of  the  said  courts  respectively, 
together  with  Thomas  Adlington,  Jonathan  Brundrett,  George 
Frere,  James  William  Freshfield,  James  Hall,  Bryan  Holme, 
William  Lowe,  Edward  Rowland  Pickering,  Samuel  White 
Sweet,  William  Tooke,  Richard  White,  and  Edward  Archer 
Wilde,  gentlemen,  attornies ;  should  be,  and  the  same  were 
thereby  appointed  examiners  for  one  year  then  next  ensuing,  to 
examine  all  such  persons  as  should  desire  to  be  admitted  attor- 
nies of  all  or  either  of  the  said  courts,  from  and  after  the  last  day 
of  that  term ;  and  that  any  five  of  the  said  examiners  (one  of 
them  being  one  of  the  said  masters  or  prothonotaries)  should 
be  competent  to  conduct  the  said  examination  in  pursuance 
of,  and  subject  to,  the  provisions  of  the  said  rule,  in  Hilary 
term  last. 

In  pursuance  of  the  said  rules,  the  following  regulations  for 
conducting  the  said  examinations  have  been  submitted  to,  and 
approved  by,  the  judges  of  the  said  courts : — 

1 .  "  That  every  person  applying  to  be  admitted  an  attorney  of 
any  of  the  said  courts,  pursuant  to  the  said  rules  shall,  within 
the  first  seven  days  of  the  term  in  which  he  is  desirous  of  being 
admitted,  leave,  or  cause  to  be  left,  with  the  secretary  of  the 
said  incorporated  law  society,  his  articles  of  clerkship  duly 
stamped,  and  also  any  assignment  which  may  have  been 
made  thereof,  together  with^answers  to  the  several  questions 
hereunto  annexed,  [''post  p.  111."]  signed  by  the  applicant, 
and  also  by  the  attorney  or  attornies  with  whom  he  shall  have 
served  his  clerkship." 

2.  "  That  in  case  the  applicant  shall  show  sufficient  cause  to 
the  satisfaction  of  the  examiners,  why  the  first  regulation 
cannot  be  fully  complied  with,  it  shall  be  in  the  power  of  the 
said  examiners,  upon  sufficient  proof  being  given  of  the  same, 
to  dispense  with  any  part  of  the  first  regulation  that  they  may 
think  fit  and  reasonable.1' 

3.  "That  every  person  applying  for  admission,  shall  also,  if 
required,  sign  and  leave,  or  cause  to  be  left,  with  the  secretary 
of  the  said  society  answers  in  writing  to  such  other  written  or 
printed  questions  as  shall  be  proposed  by  the  said  examiners 
touching  his  said  service  and  conduct,  and  shall  also,  if  re* 
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quired,  attend  the  said  examiners  personally,  for  the  purpose 
of  airing  further  explanations  touching  the  same ;  and  shall 
also,  if  required,  procure  the  attorney  or  attornies  with 
whom  he  shall  have  served  his  clerkship  as  aforesaid,  to 
answer,  either  personally  or  in  writing,  any  questions  touch- 
ing such  service  or  conduct,  or  shall  make  proof  to  the 
satisfaction  of  the  said  examiners  of  his  inability  to  pro- 
cure the  same." 

4.  "That  every  person  so  applying,  shall  also  attend  the  said 
examiners  at  the  hall  of  the  said  society  at  such  time  or  times 
as  shall  be  appointed  for  that  purpose,  pursuant  to  the  said 
rale,  as  the  6aid  examiners  shall  appoint,  and  shall  answer  such 
qaestions  as  the  said  examiners  shall  then  and  there  put  to 
him,  by  written  or  printed  papers  touching  his  fitness  and 
capacity  to  act  as  an  attorney."  (See  the  instructions,  poit, 
p.  112.) 

"  5.  That  upon  compliance  with  the  aforesaid  regulations, 
and  if  the  major  part  of  the  said  examiners  actually  present  at, 
aad  conducting  the  said  examination  (one  of  them  being  one  of 
the  said  masters  or  prothonotaries),  shall  be  satisfied  as  to  the 
fitness  and  capacity  of  the  person  so  applying  to  act  as  an 
attorney,  the  said  examiners  so  present,  or  the  major  part  of 
them  shall  certify  the  same,  under  their  hands,  in  the  follow- 
ing form,  viz. : 

In  pursuance  of  the  rules  made  in  Hilary  and  Easter  terms, 
1835,  of  the  courts  of  King's  Bench,  Common  Pleas,  and 
Exchequer,  We  being  the  major  part  of  the  examiners,  ac- 
tually present  at,  and  conducting  the  examination  of  A.  B. 
of,  he.,  0o  hereby  certify,  that  we  have  examined  the  said 
A.  B.  as  required  by  the  said  rules,  and  we  do  testify,  that 
the  said  A.  B.  is  fit  and  capable  to  act  as  an  attorney  of  the 
Mid  courts," 

(Signed  by  all  the  judges). 

Question*  as  to  due  service  to  be  answered  by  the  clerk. 

1.  What  was  your  age  on  the  day  of  the  date  of  your 
articles? 

2.  Have  you  served  the  whole  term  of  your  articles  at  the 
office  where  the  attorney  or  attornies,  to  whom  you  were  arti- 
cled or  assigned,  carried  on  his  or  their  business  ?  and  if  not, 
state  the  reason. 

3.  Have  you  at  any  time  during  the  term  of  your  articles 
been  absent  without  the  permission  of  the  attorney  or  attor- 
nies to  whom  you  were  articled  or  assigned?  and  if  so,  state 
the  length  and  occasions  of  such  absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  en- 
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gaged  or  concerned  in  any  profession,  business,  or  employment, 
other  than  your  professional  employment  as  clerk  to  the  at- 
torney or  attornies  to  whom  you  were  articled  or  as- 
signed T 

5.  Have  you  since  the  expiration  of  your  articles  been  en- 
gaged or  concerned,  and  for  how  long  time,  in  any  and  what 
profession,  trade,  business,  or  employment,  other  than  the 
profession  of  an  attorney  or  solicitor  ? 


Questions  as  to  due  service  to  be  answered  by  the  attorney. 

1 .  Has  A.  B.  served  the  whole  term  of  his  articles  at  the 
office  where  you  carry  on  your  business  ?  and  if  not,  state  the 
reason-. 

2.  Has  the  said  A.  B.,  at  any  time  during  the  terra  of  his 
articles,  been  absent  without  your  permission?  and  if  so, 
state  the  length  and  occasions  of  such  absence. 

3.  Has  the  said  A.  B.,  during  the  period  of  his  articles, 
been  engaged  or  concerned  in  any  profession,  business,  or 
employment,  other  than  his  professional  employment  as  your 
articled  clerk  ? 

4.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerk- 
ship, with  the  exceptions  above  mentioned,  been  faithfully 
and  diligently  employed  in  your  professional  business  of  an 
attorney  or  solicitor  ? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  arti- 
cles, been  engaged  or  concerned,  and  for  how  long  time,  in 
any  and  what  profession,  trade,  business,  or  employment  other 
than  the  profession  of  an  attorney  and  solicitor  ? 

And  1  do  hereby  certify,  that  the  said  A.  B.  hath  duly  and 
faithfully  served  under  his  articles  of  clerkship  (or  assign- 
ment, as  the  case  may  be)  bearing  date,  &c.  for  the  term 
therein  expressed,  and  that  he  is  a  fit  and  proper  person  to  be 
admitted  an  attorney. 

The  Examiners  also  have  published  the  following  "  Instructismt 
to  the  Candidates  for  Examination" 

'  The  candidates  for  examination  are  requested  to  attend  to 
the  following  directions  : — 

Each  candidate  will  have  a  number  given  to  him,  and  will 
take  his  seat  at  the  table  according  to  such  number. 

A  paper  of  questions  will  be  delivered  to  him,  with  his  name 
and  number  upon  it,  containing  questions  to  be  answered  in 
writing,  classed  under  the  several  heads  of, — 
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1.  Preh'minary.  4.  Equity  and  practice  of 

2.  Common    and  statute  toe  courts. 

law,  and  practice  of        5.  Bankruptcy  and  prac- 
the  courts.  tice  of  the  courts. 

3.  Conveyancing*  6.  Criminal  law. 

Each  candidate  is  required  to  answer  all  the  preliminary 
questions.  (No.  1.) ;  but  it  is  not  expected  that  he  should 
answer  eoery  question  under  each  of  the  other  heads. 

The  answers  to  the  questions  under  the  several  heads  are 
to  be  written  on  separate  papers,  prefixing  to  each  answer  the 
Dumber  of  the  question ;  and  each  paper  should  be  written 
io  t  plain  and  legible  manner,  and  signed. 

When  the  candidate  has  finished  his  answers,  he  will  deliver 
them,  together  with  his  printed  copy  of  the  questions,  at  the 
examiners'  table ;  and  he  will  then  receive  a  ticket,  which  he 
is  to  give  to  the  person  at  the  door  when  he  goes  away. 

No  candidate  will  be  allowed  to  communicate  with,  receive 
assistance  from,  or  copy  from  the  paper  of  another ;  and  in 
esse  this  rule  is  discovered  to  be  infringed,  such  person  will  be 
considered  not  to  have  passed  his  examination. 

*«*  After  the  examination  hat  begun,  no  candidate  it  to 
lease  ike  hall  (without  permittion  obtained),  until  he  thaU  have 
k&oertd  in  hit  answers;  and  any  candidate  who  leaves  the  hall 
**tkna  permittion,  will  not  be  allowed  to  return. 


On  leaving  your  articles  of  clerkship  with  the  Secretary  of  the 
Uir  Society,  as  directed,  ante,  p.  110.  you  pay  5*. ;  and  after 
tbeexamination,  upon  your  receiving  the  examiner's  certificate, 
joupay  15*.  Sd.  These  fees  are  established  by  stat.  1  Vict. 
c.  56,  t.  3,  It  5c A. 

Admission,  $c. 

Notice  of  intention  to  apply  for  admission.]  Formerly,  every 
clerk  who  intended  to  apply  for  admission,  must,  for  the  space 
of  one  full  term  previous  to  the  term  in  which  he  intended  to 
spajy,  have  caused  "  his  name  and  place  of  abode,  and  also  the 
name  or  names  and  place  or  places  of  abode  of  the  attorney  or 
sttornies,  to  whom  he  shall  have  been  articled,  written  in  legi- 
ble characters,"  to  be  affixed  on  the  outside  of  the  court,  in 
which  he  was  to  be  admitted,  in  such  place  as  public  notices 
were  usually  affixed,  and  also  in  some  conspicuous  place  in  the 
chambers  of  each  of  the  judges  of  the  court,  and  also  in  the 
Rag's  Bench  office  or  Common  Pleas  office  R.T.31  G.  3. 
U.  OP. 

This  is  somewhat  altered  at  present.  Instead  of  affixing  it 
outside  the  court,  it  is  now  ordered,  by  R.  6.  H.  6  W.  4,  that 
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"three  days  at  the  least "  (that  is  to  say,  three  days  exclusive, 
Anon.  2  Har.  &  W.  6&)  "  before  the  commencement  of  the 
term  preceding  that  in  which  any  person  not  before  admitted 
shall  propose  to  be  admitted  an  attorney  of  either  of  the  courts, 
he  shall  cause  to  be  delivered  at  the  master's  or  prothonotary's 
office,  as  the  case  may  be,  instead  of  affixing  the  same  on  the 
walls  of  the  courts  as  now  required,  the  usual  written  notices, 
which  shall  state,  in  addition  to  the  particulars  now  required, 
his  place  or  places  of  abode  or  service  for  the  last  preceding 
twelve  months;  and  the  master  or  prothonotary,  as  the  case 
may  be,  shall  reduce  all  such  notices  as  in  this  rule  first  men* 
tioned,  into  an  alphabetical  table  or  tables,  under  convenient 
heads,  and  affix  the  same  on  the  first  day  of  term  in  some  con- 
spicuous place  within,  or  near  to  and  on  the  outside  of  each 
court."  Soon  after  this  rule  was  promulgated,  many  mistakes 
were  made  in  not  delivering  the  notice  to  the  master  in  time ; 
but  as  the  rule  was  not  then  very  well  known,  and  the  error 
therefore  excusable,  the  court  in  most  cases  allowed  the  name, 
&c.  to  be  inserted  in  the  master's  list  after  the  time  here  men* 
tioned.  See  Ex.  p.  Blunt,  5  Dowl.  23 1 .  The  clerk  must  alio  gtve 
a  term's  notice,  to  the  same  effect,  to  the  examiners,  by  leaving 
the  same  with  the  secretary  of  the  Law  Society  at  the  Hall  of 
that  Society  in  Chancery-lane.    R.  G.  H.  6  W.  4,  *.  4. 

Also,  by  a  rule  of  the  court  of  Queen's  Bench,  instead  of 
sticking  up  the  notices  in  the  judge's  chambers,  which  was 
found  inconvenient,  it  is  ordered  that  the  party  intending  to 
apply  shall  "  for  the  space  of  one  full  term,  previous  to  the 
term  in  which  such  person  shall  apply  to  be  admitted,  enter  or 
cause  to  be  entered  in  a  book  to  be  kept  for  that  purpose  at 
each  of  the  judges'  chambers  of  this  court,  his  name  and  place 
of  abode,  and  alio  the  name  and  place  of  abode  of  the  attorney 
or  attorneys  to  whom  he  shall  have  been  articled ;  and  that  no 
person  who  stall  not  have  complied  with  this  rule,  shall  in 
future  be  admitted  an  attorney."    R.  T.  33  O.  3. 

So  that  now,  in  all  the  courts,  one  copy  of  this  notice  must 
be  delivered  at  the  master's  office  three  clear  days  at  least 
before  the  term  immediately  preceding  that  in  which  the  party 
is  to  apply  for  admission.  And  before  the  same  term,  one 
other  copy  must  be  given  to  the  examiners,  as  above  directed ; 
and  five  more  copies  must,  in  the  court  of  Queen's  Bench,  be 
entered  in  tbe  books  kept  for  that  purpose  at  the  chambers  of 
the  judges  of  that  court  respectively,  or  in  the  court  of  Common 
Pleas,  must  be  affixed  in  a  conspicuous  place  in  the  respective 
chambers  of  the  judges.  See  Ex.  p.  Gordon,  2  Dowl.  470.  Jfc 
Partons,  5  Nev.  &  At,  241,  1  Har.  &  W.  349.  And  one  more 
copy  must  be  affixed  also  before  the  term,  in  the  usual  place  in 
the  Queen's  Bench  office  or  the  Common  Pleas  office,  as  the  case 
may  be.     The  notice  in  the  office  being  that  which  gives  the 
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to  the  intended  application,  wilt  not  be  dis- 
pensed with :  Ex.  p.  Morgan,  4  Dowl.  296 ;  where,  indeed, 
through  illness,  this  notice  wis  not  affixed  in  the  office  until 
the  fourth  day  of  term,  Taunton,  J.  allowed  the  clerk  to  be  ad- 
mitted in  the  following  term ;  Ex.  p.  Herbert,  2  Dowl.  1 72  ;  but 
where,  through  inadvertence,  it  had  not  been  affixed  at  all,  Lit- 
tledale,  J.  refused  to  admit  the  clerk ;  he  said,  however,  that 
upon  erring  fresh  notices,  be  would  allow  him  to  be  admitted 
on  the  last  day  of  the  following  term.  Ex.  p.  Stonehurst,  1 
Har.h  W.  517.  But  as  to  the  entry  of  the  notices  in  the 
books  at  the  judges'  chambers,  where,  through  the  inadvertence 
of  the  London  agent,  the  notice  was  entered  in  the  book  at  the 
chambers  of  the  chief  justice  only,  and  not  at  the  chambers  of 
the  other  judges,  until  within  a  few  days  of  the  second  term, 
Littledale,  J.  allowed  the  party  to  be  admitted  on  the  last  day 
of  term.     Ex  p.  Woolright,  1  Har.  &  W.  517,  4  Dowl  274. 

Hie  notice,  we  have  seen,  must  state  the  name  and  place  of 
abode  of  the  master ;  and  of  all  the  masters  the  clerk  may  have 
lerved  during  his  clerkship.  If  there  be  a  mistake  in  the 
same,  Es  p.  Dobson,  2  Dowl.  539,  or  if  any  name  be  omitted, 
&r  p.  Sonet,  1  Dowl.  439,  the  court  usually  refuse  to  admit  the 
clerk.  In  one  case,  however,  where  a  wrong  name  had  been 
inserted  by  mistake,  they  allowed  the  notice  to  be  amended, 
aad  the  party  to  be  admitted  on  the  last  day  of  the  following 
term.  Be  Clarke,  4  Nev.  &  M.  709,  1  Har.  *  W.  146.  And 
when  a  clerk,  who  had  changed  his  name  during  his  clerkship, 
by  mistake  inserted  in  his  notices  his  present  name  only,  and 
not  his  former  one,  the  court  allowed  him  to  put  up  fresh  no- 
tices, and  to  be  called  in  the  following  term.  Ex  p.  Ridley,  2 
Bar.  k  W.  66.  Where  both  master  and  clerk  had  two  chris- 
tian names,  and  they  were  described  by  both  in  the  notices,  but 
by  one  only  in  the  articles :  the  court  allowed  the  clerk  to  be 
admitted,  on  an  affidavit  of  the  identity  of  the  parties.  Ex  p. 
Croft,  1  Her.  &  W.  375,  5  Nev.  A  M.  68. 

The  form  of  the  notice  may  be  thus : 

Notice  u  hereby  given,  that  0.  F.  of intends  to  apply 

*ext  term  to  be  admitted  an  attorney  of  Her  Majesty's 

csurt  of  ["  Queen's  Bench,"  or  "  Common  Pleas,"  or  "  Ex- 
chequer,")  and  that  he  served  [part  of]  his  clerkship,  under  or- 

hefce,  to  C.  D.  of attorney  at  law,  [and  the  residue 

therasf,  under  articles,  to  L.  M.  of attorney  at  law," 

or  M  that  he  is  now  serving  the  residue  thereof,  under  articles,  to 
L.M.  of  — —  attorney  at  law,  and  that  during  the  whole  of 
the  last  twelve  months  he  resided  at  — — ,  and  served  under 
his  said  [last  mentioned]  articles  at  — —  aforesaid.  Dated 
the day  of 1838.  O.  F.% 

In  some  cases,  under  peculiar  circumstances,  where  the 
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clerk  was  going  to  one  of  the  colonies,  or  a  foreign  country,  to 
practise  there  as  an  attorney,  the  court,  upon  special  applica- 
tion for  the  purpose,  have  allowed  him  to  be  admitted,  before 
his  notices  have  been  given  the  time  required  by  the  rules 
above  mentioned.  See  Ez  p.  Hulme,  1  Har.  5f  W.  366,  4  Dowl. 
88.  Exp.  Lawson,  2  Har.  $  W. 85.  Exp.  Handcock,  Id.  99. 

Swearing,  Admission,  $*<?.]  Engross  upon  a  2s.  6d.  stamp  an 
affidavit  of  service,  and  annex  it  to  the  copy  of  the  articles  exe- 
cuted by  your  master,  and  upon  the  like  stamp  engross  an 
affidavit  of  the  stamp  duty  being  paid ;  and  let  both  affidavits 
be  sworn  before  a  judge.  The  following  may  be  the  form  of  the 
affidavit  of  service,  in  the  Queen's  Bench. 

Form  of  the  Affidavit  of  Service  in  the  Queen's  Bench. 

In  the  Queen's  Bench. 

G.  F.  of in  the  county  of gentleman, 

and  Y.  Z.  of clerk  to  E.  H.  of gentleman, 

severally  make  oath  and  say,  and  first  this  deponent  Q.  F. 
for  himself  saith,  that  in  pursuance  of  the  articles  of  clerk- 
ship  hereto  annexed,    bearing   date  the  day   of 

18  ,  he  hath  really  and  truly  served  and  was  em- 
ployed by  C.  D.  of in  the  county  of one  of  the 

attornies  of  her  majesty's  court  of  Queen's  Bench  at  Westmin- 
ster, as  his  clerk,  in  the  practice  of  an  attorney  and  solicitor, 
from  the  day  of  the  date  of  the  said  articles  inclusive  to  the 

day  of 1 8    inclusive,  being  [a  period  of 

years, months  and days.  And  that  in  pursu- 
ance of  an  indenture  of  assignment  of  the  said  articles  also 

hereto  annexed,  bearing  date  the day  of •  18     , 

he  this  deponent  hath  really  and  truly  served  and  was  em- 
ployed by  H.  I.  of in  the  county  of ,  in  the 

said  assignment  mentioned,  one  other  of  the  attornies  of 
her  majesty's  court  of  Queen's  Bench  at  Westminster,  as 
his  clerk,  in  the  practice  of  an  attorney  and  solicitor,  from 
the  day  of  the  date  of  the  said  indenture  of  assignment 
inclusive,  to  the day  of  — —  18  inclusive,  be- 
ing a  period  of years,  ■  months,  and  — — 

days,  making  in  the  whole]  the  full  term  of  five  years.  And 
this  deponent  Y.  Z.  for  himself  saith,  that  he  did,  before  the 

commencement  of term  now  last  past,  affix  a  notice  in 

writing,  containing  the  name  and  then  place  of  abode  of  the 
said  G.  F.,  and  the  name  and  place  of  abode  [of  the  said  C  D. 
the  master,  "or"  as  well  of  the  said  C.  D.  as  of  the  said  Ft.  J.  the 
respective  masters]  of  the  said  G.F.*in  the  Queen's  Bench  office, 
where  the  like  notices  are  usually  affixed,  purporting  that  the 
said  Q.  F.  intended  to  apply  in  the  then  next term,  to 
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be  admitted  in  attorney  of  her  majesty's  court  of  Queen's  Bench 
at  Westminster.  And  that  he  this  deponent  did,  before  the 
commencement  of term  now  last  past,  enter  a  like  no- 
tice in  the  book  kept  for  that  purpose  at  the  chambers  of  each 
of  the  judges  of  the  said  court.    And  that  he  did  also,  three 

days  at  least  previous  to term  now  last  past,  leave  a 

like  notice,  containing  in  addition  the  place  or  places  of  abode 
or  service  of  the  said  O.  F.  for  the  last  preceding  twelve 
months,  with  the  roaster  of  this  honourable  court,  by  leaving 
such  notice  with  his  clerk,  at  the  said  master's  office  in  the 
Temple.  And  this  deponent  O.F.  for  himself  further  saith, 
that  if  any  or  either  of  the  said  notices  were  or  was  afterwards 
removed,  cancelled  or  defaced,  it  was  done  without  the  privity 
or  consent  of  this  deponent. 
Sworn  by  both  the  deponents,  0.  F.  and  Y.  Z." 

at 

this day  of 18 

Before 

Or  in  the  Court  of  Common  Pleat,  it  may  be  thus : 
In  the  Common  Pleas. 

[Same  as  the  last  form,  mutatis  mutandis,  to  the  asterisk^ 
sad  then  thus]  in  the  Common  Pleas  Office,  where  the  like 
notices  are  usually  affixed,  purporting  that  the  said  O.  F. 

intended  to  apply  in  the  then  next term,  to  be  admitted 

an  attorney  of  Her  Majesty's  Court  of  Common  Pleas  at  West- 
minster, and  that  he  this  deponent  did  also  on  the  — —  day 
of last  past  cause  the  like  notice  to  be  left  at  the  cham- 
bers of  each  of  the  judges  of  the  said  court  of  Common  Pleas, 
and  to  be  fixed  up  in  a  conspicuous  place  there  during  the 
whole  of  the  said  term ;  and  that  he  this  deponent  did  also  on 

the day  of last  past  leave  at  the  office  of  the 

masters  of  this  honourable  court,  a  notice,  written  in  legible 
characters,  containing  the  name  and  place  of  abode  of  the 
said  G.  F-,  sod  the  name  and  place  of  abode  of  the  said  C.  D.» 
and  also  stating  the  said  G.  F's.  places  of  abode  and  service  for  the 
last  preceding  twelve  months ;  and  this  deponent  on  the  same 
day  did  leave  a  like  notice  at  the  office  of  the  secretary  of  the 
Incorporated  Law  Society,  at  their  hall  in  Chancery-lane.  And 
this  deponent  O.  F.  for  himself  further  saith,  that  if  any  or 
either  of  the  said  notices  so  affixed  as  aforesaid,  were  or  was 
afterwards  removed,  cancelled,  or  defaced,  it  was  done  without 
the  privity  or  consent  of  this  deponent 

Sworn,  8fe»  as  above. 

If  the  clerk  served  part  of  the  time  to  the  agent,  or  served 
two  or  more  attornies  consecutively,  he  must  state  it.  The 
following  is  a  form  of  the  affidavit  that  the  stamp  duty  has 
been  paid: — 
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dience  of  it,  2  W.  4,  c.  39,  #.  15,  yet  it  is  not  necessary  to 
serve  the  rule ;  service  of  the  order  is  sufficient.  R.  O.  M.  3 
W.  4,  s.  13.  R.  O.  H.  3,  W.  4.  As  to  the  motion  for  the  rale 
and  attachment  in  such  a  case,  see  Stainkmd  v.  Ogle,  3  Dowl. 
99.  Howell  v.  Butted,  Id.  in  notis.  Hinchliffe  r.  Jones,  4 
Dowl.  86.  Pilcher  v.  Woods,  4  Dowl.  329.  Antsr  ▼.  Kirk- 
wall, 4  Doie/.  370. 

Where  a  rule  requires  a  party  to  pay  costs,  then,  as  soon 
as  the  amount  of  the  costs  is  ascertained,  upon  taxation,  by 
the  allocatur  of  the  master  written  upon  it,  if  the  party  re- 
fuse or  neglect  to  pay  them,  when  demanded,  the  court  will 
award  an  attachment  against  him.  But  if  the  rule,  instead  of 
ordering  the  party  to  pay  the  costs,  merely  grant  him  an  in- 
dulgence "  upon  payment  of  costs,"  the  court  will  not  grant 
an  attachment  for  non-payment  of  such  costs,  even  although 
the  party  availed  himself  of  the  indulgence  granted  to  him, 
and  had  the  full  benefit  of  it.  Doe  v.  Haddon,  Hullock  Outs. 
401.  Stokes  v.  Woodeson,  7  T.  R.  6.  Ret*  v.  Fain,  2  DowL 
182.  Turner  v.  Gill,  3  Dowl.  30.  See  King  v.  Clifton,  5  T. 
R.  257.  So  where  an  order  to  tax  costs  was  obtained  upon 
the  usual  undertaking  to  pay  them,  but  the  undertaking  was 
not  embodied  in  the  order,  nor  was  it  made  a  rule  of  court,  it 
was  holden  that  the  attorney  was  not  entitled  to  an  attach- 
ment, to  enforce  payment  of  the  costs  taxed ;  for  although 
the  order  had  been  made  a  rule  of  court,  yet  as  the  rule  upon 
the  face  of  it  contained  no  order  to  pay,  the  non-payment  was 
no  contempt  of  the  court.  Ryalls  v.  Emerson,  2  Dowl.  357. 
Harrison  v.  Ward,  3  Dowl.  541. 

In  like  manner,  if  the  rule  require  the  party  to  do  any 
thing  else,  if  he  refuse  or  neglect  to  do  it,  the  court  will  award 
an  attachment  against  him :  as  in  the  ordinary  instances  of  an 
attachment  against  a  sheriff,  for  not  obeying  the  rule  to  re- 
turn the  writ,  or  bring  in  the  body, — an  attachment  for  not 
performing  an  award,  where  the  submission  has  been  by  rule 
of  court,  or  has  been  made  a  rule  of  court,  see  ante,  p.  89,  an 
attachment  for  not  paying  costs  in  ejectment,  under  the  con- 
sent rule,  where  the  plaintiff  has  been  nonsuit,  and  the  like. 
Where  a  rule  required  a  party  to  reinstate  certain  premises 
forthwith,  and  in  four  days  after  service  of  it  an  attachment 
was  moved  for,  on  the  ground  of  his  not  having  obeyed  it; 
to  this  it  was  answered,  that  it  would  take  three  weeks  to  re- 
instate the  premises :  but  the  court  held  that  this  was  no  reason 
why  the  party  should  not  have  begun  promptly  to  do  so,  and 
they  made  the  rule  absolute.  Doddington  v.  Hudson,  1  Bing. 
410.  And  on  the  other  hand,  where  a  judge's  order,  made  a 
rule  of  court,  required  an  attorney  to  render  an  account,  and 
he  did  so ;  and  because  the  account  omitted  certain  items,  the 
other  party  moved  for  an  attachment  against  him :  the  court 
refused  it,  saying,  that  as  he  had  rendered  the  account,  there 
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ao  gHNttd  for  the  application.  Ear  p.  L«rrau»,  a  DowJ.  230. 
Where  a  party,  who  had  entered  into  a  role  to  abide  by  aa 
nerd,  fikd  a  bill  in  equity  to  set  that  award  aside :  the  court 
gnated  an  attachment  against  him ;  but  they  afterwards  dis- 
charged him  without  fine,  rather  than  set  a  small  one  for  so 
sigh  aa  offence.    R.  t.  Wheeler,  3  Burr.  1256. 

In  effte?  coses.]  An  attachment  will  lie  for  a  libel  on  the 
comt.  JL  v.  Middleton,  Fori.  201.  R.  v.  Wyatt,  8  Mod.  123. 
St,  for  very  gross  and  contemptuous  words  of  the  court,  at 
the  tune  its  process  is  served  or  executed  upon  the  party,  the 
court  may  grant  an  attachment;  Id.  2  Hawk,  c.  22,  t.  36; 
but  this  is  not  usual.  And  where  s  defendant,  after  being  served 
with  process,  collared  and  violently  shook  the  officer,  and 
ordered  him  to  quit  his  presence,  the  court  held  that,  without 
fTH^tint;  more  of  the  circumstances,  this  did  not  necessarily 
asMunt  to  a  contempt  of  the  court,  or  an  obstruction  of  its 
process,  for  which  they  would  grant  an  attachment.  Adam 
v.  Hagfes,  1  Brod.  8e  B.  24.  and  tee  Myers  v.  Wills,  4  Moore, 
147.  ffeeket  v.  Jfhitely,  3  Dow  I.  536,  1  Har.  Sf  W.  218.  So, 
altering  a  sheriff's  warrant,  is  no  ground  for  in  attachment, 
antes*  an  improper  use  be  made  of  it.    Hale  v.  Cattleman, 

1  W.  Bl.  2.  So,  it  is  no  ground  for  an  attachment  against  a 
aberaf,  that  he -returned  to  a  venditioni  exponas,  that  the 
good*  remained  in  his  hands  for  want  of  buyers.  Leader  v. 
Ramus,  l  B.  8f  P.  359.  But  disobeying  a  writ  of  subpana, 
is  punishable  by  attachment.    See  title  "  Witness." 

Against  peers."]  A  peer  is  not  liable  to  be  attached  for  non- 
payment of  money ;  Ld.  Falkland's  case,  1  TiM.  194;  for  the 
attachment  in  such  a  case  is  in  the  nature  of  civil  process. 
Bet  in  other  cases,  it  seems,  he  is  liable  to  an  attachment. 
&  v.  Bp.  of  St.  Asaph,  1  Wilt.  332. 

Proceedings  for  obtaining  the  writ. 

8erviee  and  demand.]  If  it  be  intended  to  proceed  by  at- 
tachment against  a  party,  for  not  obeying  a  rule  of  court,  he 
sunt  be  served  personally  with  the  rule,  that  is  to  say,  a  copy 
of  the  rule  and  allocatur  (if  there  be  one)  must  be  served  per- 
sonally upon  him,  and  the  original  at  the  tame  time  shewn  to 
hiau  ft.  v.  Smithies,  3  T.  R.  351.  Re  — ,  Gent.  I  D.  if  R. 
#9.    Parker  v.  Burgess,  3  Nev.  $  M.  36.    Stunnell  v.  Tower, 

2  howl.  673.  Woollisen  v.  Hodgson,  3  Dowl.  178.  Albin  v. 
Tamer,  3  DowL  563.  1  Har.  %  W.  215.  Dicat  v.  Warne, 
1  Uodg.  91.  Reid  v.  Deer,  7  D.  $  R.  612.  Grainger  v.  Fry, 
S  Dsatf.  21.  In  some  very  strong  cases,  where  it  appeared 
dearly  that  the  party  knew  of  the  rule,  and  kept  out  of  the 
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way  to  avoid  being  served  with  it,  the  court!  have  dispensed 
with  personal  service ;  see  Green  v.  Proner,  2  Dowl.  99.  AUier 
r.  Newton,  2  Dowl.  582.    Re  Barwick,  3  Dowl   703.    A.  ▼. 
IMg-nom,  4  Dssof.  359 ;  but  these  cases  have  since  been  consi- 
dered, and  it  has  been  determined  that  hereafter  the  eemce 
most  in  all  cases  be  strictly  personal.    Per  Patteoon,  J.  t* 
Bsrket,  ▼.  Holme,  4  Dowl.  556.    Where  the  party,  however, 
admitted  that  the  role  and  allocatur  were  then  in  his  posses- 
sion, it  was  deemed  equivalent  to  personal  service,    Phil- 
lips r.  Hutchinson,  3  Dowl.  583.  and  tee  Re  Rower,  I  B  $  C. 
964,  and  it  probably  would  be  deemed  so  still.    And  where, 
upon  the  original  rule  being  shewn  to  a  party,  he  prevent*  an 
actual  personal  service  of  the  copy,  by  violence,  sVemham  v. 
Downs,  I  Hor.  $-  W.  216,  or  by  refusing  to  take  it,  Bom  v. 
Koops,  1  Bar.  if  W.  213,  ZDowL  566.    Ellis  v.  Giles,  5  Dowl. 
255,  or  the  like,  it  will  be  deemed  equivalent  to  personal 
service.    As  to  the  original  rule,  if  it  be  shewn  to  the  party, 
it  will  be  sufficient ;  it  is  not  necessary  that  it  should  be  actu- 
ally placed  in  his  possession.    Goodman  v.  London,  3  Dowl. 
504.    Or  if  the  original  itself  be  served,  instead  of  a  copy,  it 
will  be  sufficient.     Leaf  v.  Jones,  3  Dowl.  315.    And  where 
the  attachment  is  for  not  obeying  a  judge's  order,  made  a  rule 
of  court,  it  is  sufficient  to  swear  to  a  personal  service  of  the 
rule,  without  swearing  also  to  a  service  of  the  order.    Green- 
wood v.  Dyer,  5  Dowl.  255. 

Also  a  demand  of  that  which  is  ordered  by  the  rule,  must 
be  personally  made  upon  the  party  who  is  to  perform  it, 
otherwise  an  attachment  will  not  be  granted,  Doddington  v. 
Hudson,  S  Moore,  blO,  I  Ring.  410.  Boone  ▼.  Millard,  8  Dowl. 
661,  1  Gal.  138,  unless  the  party,  by  violence,  fcc.  have  pre- 
vented a  personal  demand  from  being  made.  Wemkmm  v. 
Downes,  3  Dowl.  573.  And  if  the  demand  is  to  be  of  any 
thing  directed  to  be  done  by  a  judge's  order,  it  cannot  be 
made  until  after  the  order  have  been  made  a  rule  of  court 
Chilton  v.  Ellis,  2  Dowl.  338.  The  demand  also  most  be  made 
by  the  party  to  whom  the  money  is  to  be  paid,  or  other  act 
done,  Ex  p.  Fortescue,  2  DowL  448,  unless  he  have  deputed 
some  other  person,  by  power  of  attorney,  to  make  the  demand 
for  him.  Brown  v.  Jenks,  A  Dowl.  581.  And  where  money 
was  to  be  paid  to  three  persona,  it  was  holden  that  a  «*— *r"«* 
by  one  was  not  sufficient;  if  it  were  inconvenient  for  all  to 
make  the  demand,  they  should  have  deputed  some  per- 
son to  make  it  for  them.  Sukes  v.  Haigh,  A  Dowl.  114,  1 
Hodg.  197.  Where  the  demand  is  thus  made  under  a  power 
of  attorney,  the  original  power  must  be  ahewn  to  the  party, 
Jackson  v.  Clarke,  13  Priee%  208,  and  a  copy  of  it  delivered 
to  him.  Laugher  v.  Laugher,  1  DowL  284,  I  fyr.  352. 
K^y.Paekwood,2Dowl.57Q.    Bvtwherethedenaadisof 
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merely,  it  may  be  made,  cither  by  the  party  entitled  to 
them,  or  by  his  attorney,  whether  by  the  terms  of  the  rale 
men  costs  be  made  payable  to  the  attorney,  or  not ;  for  he,  in 
met,  is  the  person  primd  facie  entitled  to  them.    'Where  costs 
were  by  the  rule  made  payable  to  the  defendant  or  his  attor- 
ney, a  demand  made  by  the  country  attorney,  although  his 
agent  in  London  was  the  attorney  on  the  record,  was  holden 
sufficient.  Dennett  r.  Poet,  1  Bmg.  N.  C.  638,  3  Dowl.  633, 1 
Bedg,  157.  Where  they  were  made  payable  to  the  plaintiff  or  his 
agent,  a  demand  by  a  third  person,  acting  for  the  plaintiff,  but 
not  authorized  by  power  of  attorney,  was  holden  insufficient ; 
but  taleson,  J.  said,  that  if  the  plaintiff  were  an  attorney, 
and  the  demand  were  made  by  his  agent  in  London,  it  might 
be  different.    Bream  v.  Jenhs,  4  Dowl.  381.   Where  a  demand 
of  the  execution  of  a  deed,  directed  by  an  award,  was  made 
by  a  third  party,  the  court  are  reported  to  have  holden  that 
a  power  of  attorney  was  not  necessary  in  such  a  case;  Km- 
yen  v.  Grafton,  2  Smith,  61 ;  but,  strictly,  in  all  cases  where 
the  rule  requires  the  party  to  pay  money,  or  to  deliver  up 
deeds,  papers,  Ac.  to  a  particular  person,  for  his  benefit,  that 
person  must  make  the  demand,  or  it  must  be  made  under  a 
power  of  attorney  from  him.    But  tee  WeoHton  v.  Hodgson, 
3  Dotal.  178.    Where  alter  demand  made,  a  judge  made  an 
order  to  deduct  certain  costs  from  the  sum  demanded,  it  was 
holden  that  a  fresh  demand  should  be  made,  before  an  attach- 
ment could  be  moved  for  with  respect  to  the  balance.  Sjnvy  v. 
fTtbUer,  I  Dowl.  696. 

Affidavit.]  Where  the  contempt  arises  from  not  obeying  a 
role  of  court,  the  affidavit  must  refer  to  the  rule,  which  should 
be  annexed  to  it ;  it  should  state  a  service  of  it  upon  the 
party,  by  personally  delivering  to  him  a  copy,  and  at  the  same 
time  shewing  him  the  original  rule;  see  ante,  p.  121;  it  should 
state  a  personal  demand,  as  above  directed,  and  at  what 
ante  made;  Wadham  v.  Brett,  2  Wilt.  227;  and  if  the 
demand  have  been  made  by  a  third  person,  under  a  power  of 
attorney,  it  should  state  that  the  original  power  of  attorney 
was  shewn,  and  a  copy  of  it  delivered  to  him,  vide  supra,  and 
an  affidavit  also  of  the  due  execution  of  the  power  of  attorney 
must  be  made  by  the  attesting  witness.  Laugher  v.  Laugher, 
1  Trr.  352,  1  Dowl.  284.  The  affidavit  in  other  respects,  also, 
most  be  drawn  with  certainty,  shewing  clearly  the  contempt, 
and  the  parties  guilty  of  it,  fcc.  See  France  v.  Wright,  3  Dowl. 
325.  At  to  the  intituling  of  the  affidavit,  see  ante,  p.  10,  and 
m  R.  v.  Stretch,  4  Dowl.  30. 

Rule,  £<?.]  Except  in  cases  of  attachments  for  not  obeying 
a  subpoena,  me  R.  ▼,  Stretch,  4  Dowl,  30,  and  attachments 
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against  a  sheriff  for  not  obeying  a  rule  to  return  the  writ  or 
bring  in  the  body,  (vide  pott,  title,  "  Sheriff"),  there  does  not 
appear  to  be  any  time  limited  as  to  applying  for  the  rule ;  for 
the  contempt,  once  committed,  is  not  purged  by  the  delay  of 
the  other  party.  Even  where  the  rule  was  moved  for,  on  an 
affidavit  made  nearly  three  months  previously,  it  was  granted. 
R.  v.  Rogers,  3  Doiol.  605.  and  see  R.  v.  C.  D.  1  Chit  723, 
It  must  be  moved  for  by  counsel ;  the  rule  will  not  be  granted, 
if  moved  for  by  a  private  prosecutor,  the  motion  for  an  attach- 
ment being  deemed  to  be  of  the  same  nature,  in  this  respect, 
as  a  motion  for  a  criminal  information.  Ex  p.  Fenn,  2  Dowl. 
521, and  see  Ex  p.  Pitt,  Id.  439.  It  is  a  rule  nisi  in  all  cases: 
except  1,  for  non-payment  of  costs  on  the  master's 
allocatur, — 2,  in  attachments  against  a  sheriff  for  not 
obeying  a  rule  to  return  a  writ  or  to  bring  in  the  body, — 
8,  in  attachments  for  contempt  of  the  court,  in  the  exe- 
cution of  the  process  of  the  court,  R.  T.  17  G.  3.  K.  B,  in 
which  three  last  mentioned  cases,  the  rule  is  absolute  in  the 
first  instance.  See  Chaunt  v.  Smart,  1  B.  $  P.  477.  JWcA- 
mend  v.  Bowdige,  4  Dowl.  749.  Exch.  1  Gale,  403.  But  the 
payment  of  costs,  here  mentioned,  means  merely  costs  be- 
tween party  and  party,  and  not  costs  between  attorney  and 
client,  in  which  latter  case  the  rule  is  but  a  rule  nisi.  Spragg 
v.  Willis,  2  Dowl.  531,  2  Nev.  %  AT.  678.    Boomer  v.  Metier, 

2  Dowl.  533.    Bray  v.  Yates,  1  Dowl.  459.    Green  v.  Light, 

3  Dowl.  578.  and  see  Ryan  v.  FumeU,  4  Dowl.  582,  1  Har.  & 
W.  641.  So,  if  the  rule  be  for  the  payment  of  costs,  and  also 
for  the  doing  of  any  thing  else,  the  rule  is  a  rule  nisi  only,  Exp. 
Townley,  3  Dowl.  39,  unless  some  provision  to  the  contrary 
be  contained  in  the  original  rule,  for  the  not  obeying  of  which 
the  attachment  is  sought  to  be  obtained.  Exp.  Grant,  3  Dowl. 
320.  A.  rule  for  an  attachment  for  not  obeying  an  award,  is 
always  a  rule  nisi,  even  although  it  be  for  payment  of  coats 
only,  Thompson  v.  Billingsby,  2  Chit.  57.  If  the  rule  be  a 
rule  nisi  only,  it  cannot  be  moved  for  on  the  last  day  of  terms 
if  a  rule  absolute,  it  may.  Anon.  I  Burr.  651.  Anon.  3  Smith, 
118.    R.  v.  Yorh,  5  Burr.  2686. 

If  the  rule  be  a  rule  nisi,  it  must  be  personally  served; 
Bvrket  v.  Holme,  A  Dowl.  556,  1  Har.  $  W.  659.  Re  Ibbert- 
sen,  5  Dowl.  160 ;  but  if  the  party  shew  cause  against  it,  that 
will  be  deemed  a  waiver  of  personal  service.  Levy  v.  Dim- 
combe,  3  Dowl.  447,  1  Gale,  '60.  It  cannot  be  served  on  a 
Sunday.    M'lleham  v.  Smith,  8  7*.  R.  86. 

Against  this  rule,  the  party  may  shew,  as  cause,  facts  and 
circumstances  shewing  that  he  is  not  guilty  of  the  contempt 
imputed  to  him,  or  that  it  was  not  intentional.  Where  an 
attorney  sued  out  a  writ  of  error,  knowing  that  his  client  by 
a  rule  had  undertaken  not  to  bring  one,  the  court  refused  to 
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award  an  attachment  against  him,  it  appearing  that  he  had 
been  advised  and  believed  that  the  rale  only  restrained  him 
from  bringing  a  writ  of  error  for  delay,  and  not  from  bringing 
one  for  real  error.    Camden  v.  Bdie,  1  H.  Bl.  21 .    Fuller  v. 
Prentice,  Id.  49.    So,  where  a  rule  nisi  for  an  attachment  had 
been  obtained  against  a  party,  for  not  complying  with  an  order 
of  the  court  for  the  production  by  him  of  certain  indentures, 
it  appeared  from  his  affidavit  in  answer,  that  he  had  not  the 
indentures  in  his  possession,  had  never  destroyed  them,  and 
that  he  had  made  diligent  search  and  enquiry  for  them,  but 
had  not  been  able  to  find  any  trace  of  them :  the  court,  under 
those  circumstances,  refused  to  make  the  rule   absolute. 
Cooke  v.  TunmoeU,  8  Taunt.  131.    But  where  a  rule  required 
a  party  to  reinstate  certain  premises  forthwith,  it  was  holden 
to  be  no  answer  to  say  that  it  would  take  three  weeks  to  do 
so,  for  the  party  ought  at  least  to  begin  promptly.    Dodding- 
tm  v.  Hudson,  I  Bing.  464.     Where  an  action,  brought 
against  a  tenant  of  certain  premises  for  a  nuisance,  was  de- 
fended by  his  landlord,  who  told  him  that  his  presence  would 
not  be  necessary  at  the  trial ;  and  the  landlord's  attorney  at 
the  trial  entered  into  a  rule  to  abate  the  nuisance,  without 
apprising  the  tenant  of  it ;  and  an  attachment  issued  for  his 
not  complying  with  it :  the  court,  upon  strong  affidavits  that 
the  grievance  complained  of  was  not  a  nuisance,  set  aside 
the  attachment,  and  granted  a  new  trial.  Bodmgton  v.  Harm, 
1  Bag.  187.     So,  where  an  action  is  brought  for  the  same 
matter,  the  court  will  not  grant  an  attachment.    See  ante, 
p.  89.    And  where  in  the  copy  of  the  original  rule  served, 
and  which  was  sworn  to  be  a  true  copy,  the  name  of  the  de- 
fendant was  written  "  Calver"  instead  of  "  Calvert,"  and 
the  name  of  the  master  to  the  allocatur  was  written  '*  Day*' 
instead  of  "  Dax :"  the  court  set  aside  the  attachment,  and  dis- 
charged the  defendant.    Smith  v.  Calvert,  2  Dowl.  276. 

The  Attachment,  and  proceeding*  thereon.']  In  the  court  ot 
Queen's  Bench,  the  writ  of  attachment  is  sued  out  by  your  clerk 
in  court  in  the  Crown  office.  But  in  the  other  courts,  a 
printed  form  on  parchment  is  filled  up  by  the  attorney,  and 
signed  by  the  proper  clerk  at  the  master's  office,  and  sealed. 
It  is  then  taken  to  the  office  of  the  sheriff  or  other  officer 
to  whom  it  is  directed,  a  warrant  obtained  on  it,  and 
given  to  the  officer  in  the  ordinary  way,  who  will  there- 
upon arrest  the  party.  Caption  fee,  one  guinea.  In  ordi- 
nary cases,  the  writ  is  directed  to  the  sheriff;  but  attach- 
ments against  the  sheriff  are  directed  to  the  coroners,  and  an 
Attachment  against  the  coroner  is  directed  to  elisors.  Andrew* 
v.  Sharp,  2  W.  Bl.  911.     ft.  v.  Peckham,  2  W.  Bl.  1218. 

In  attachments  for  non-payment  of  money  or  costs,  the  omp- 
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tion  is  in  the  nature  of  an  arrest  in  execution,  and  there  are  no 
further  proceedings ;  the  party  cannot  be  bailed,  R.  v.  Stoker, 
Cowp.  137,  but  must  remain  in  custody  until  he  pay  the  amount 
and  costs,  a  bill  of  which  costs  is  usually  given  to  the  officer  to 
deliver  to  him.  And  the  payment  must  be,  not  to  the  sheriff, 
who  has  in  law  no  authority  to  receive  it,  see  Pitt  v.  Coombs,  3 
Nev.  &M.  212,  (or,  if  receive  it,  cannot  be  called  upon  to  pay 
the  money  into  court,  nor  can  he  claim  poundage  upon  it,  A.  v. 
Sk.  of  Devon,  3  Dowl.  1 0),  but  to  the  opposite  party  or  his  attorney, 
in  the  same  manner  as  upon  a  ca.  sa.  It  is,  however,  so  frr  not 
analagous  to  a  ca.  ta.  that  if,  after  the  party  is  arrested  upon 
it,  the  other  party  or  his  attorney  allow  him  to  go  at  large,  upon 
an  undertaking  to  return  into  custody  within  a  certain  time, 
and,  instead  of  doing  so,  he  abscond,  he  may  be  again  taken  on 
an  alias  writ.     Oood  v.  fVilks,  6  AT.  &  S.  413. 

But  in  other  cases  of  attachment  for  contempt,  the  party 
must  be  brought  into  court  or  before  a  judge  at  chambers,  at 
the  return  of  the  writ,  and  sworn  to  answer  interrogatories.  If 
the  judge  then  think  fit,  he  may  enter  into  a  recognizance  with 
sureties,  for  his  appearance  from  day  to  day,  to  answer  interro- 
gatories respecting  such  matters  as  may  be  objected  against  him ; 
see  Re— 4  D.  &  R.  393 ;  and  it  is  not  necessary  to  give  notice  of 
such  bail,  nor  are  they  required  to  justify.  R.  v.  Halt,  2  W. 
£{.111 0.  In  the  meantime,  between  the  arrest  and  the  return 
of  the  writ,  I  believe  it  is  the  common  practice  with  sheriff's 
officers  to  discharge  the  party,  on  his  giving  a  bond  with  sore- 
ties,  in  the  nature  of  a  bail  bond,  conditioned  to  appear  in 
court  at  the  return  of  the  writ,  and  answer  interrogatories,  ftc. 

Interrogatories  are  then  prepared  upon  the  part  of  the  pro- 
secutor, engrossed  on  parchment,  and  signed  by  counsel.  R.  M. 
34  0.  3,  K.  B.  And  the  party  must  thereupon  submit  to  be 
examined  upon  them,  by  the  master  of  the  Crown  office 
in  the  court  of  Queen's  Bench,  by  the  master  in  the 
court  of  Common  Fleas  or  Exchequer;  for  he  will  not  be 
allowed  to  come  in  and  confess  the  contempt.  Jt.  v.  Ed- 
wards, 4  Burr.  2105.  But  where  the  attachment  is  for  a 
rescue,  and  the  sheriff  has  returned  the  rescue  upon  the  writ, 
inasmuch  as  the  sheriffs  return  in  such  a  case  is  conclusive, 
and  cannot  be  controverted,  interrogatories  are  useless,  and  the 
court  impose  the  fine  upon  reading  the  sheriffs  return.  R.  v. 
Elkins,  4  Burr.  2129.  Even  in  that  case,  however,  the  court 
will  put  the  party  to  answer,  unless  the  prosecutor  choose  to 
waive  it.    See  R.  v.  Horsley,  5  T.  R.  362. 

The  master  thereupon  makes  his  report  to  the  court 
upon  a  motion  made  by  counsel  for  that  purpose.  It  may 
be  necessary  to  add,  that  this  motion  cannot  be  made  on 
the  last  day  of  term,  without  the  previous  leave  of  the  court. 
R.  v.  Wheeler,  1  W.  Bl.3l\.   If  the  master  report  the  party  to 
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be  in  eontecapt,  his  report  it  in  the  nature  of  a  conviction ;  tee 
Vmlmmr.  Graham,  2  Ckitt.  57  ;  and  the  court  thereupon  pro- 
ceed to  pus  judgment  upon  the  party,  of  fine  or  imprisonment 
v  both.  As  to  the  party's  hail,  however,  it  seems  that  this 
report  is  not  conclusive,  but  they  may  except  to  it ;  see  Re 
/atom,  1  Ming.  272 ;  and  if  the  master  in  his  report  set  out 
the  facts  specially,  the  party  himself,  I  believe,  may  controvert 
the  conclusion  the  master  has  come  to ;  at  least  I  have  known 
it  to  be  done  in  practice. 


ATTORNEY. 

1.  Bit  Certificate,  Re~admitsumt  Privilege*,  $c. 

Certificate  ]  After  an  attorney  is  admitted,  sworn,  and  en- 
rolled, still  he  cannot  practice  as  an  attorney,  until  he  have 
fat  obtained  and  entered  his  certificate ;  otherwise  he  will  be 
Wtfeto  a  penalty  of  £50.  37  G.  3,  c.  90,  «.  30.  See  Edmonton 
▼.  Davit,  4  Btp.  14,  3  B.  fit  P.  382.  Barnard  v.  Gating,  2 
&sf,  569.  Slack  v.  WUkint,  1  Cromp.  &  M.  23.  The  certifi- 
cate is  obtained  at  the  stamp  office,  at  Somerset  House,  from 
the  proper  officer  there,  upon  giving  him  a  note  in  writing  con- 
tamtog  the  name  and  address  of  the  attorney,  and  paying  him 
the  duty*  37  G.  3,  c.  90,  *.  26.  The  duty  is  regulated  by  the 
stamp  act,  55  G.  3,  c.  1*4,  thus :  if  the  attorney  have  not  been 
admitted  three  years,  he  is  to  pay  £6  if  he  reside  within  the 
limits  of  the  twopenny  post,  or  £4  if  he  reside  beyond  them ; 
hot  if  be  have  been  admitted  three  years  or  more,  then  he 
mast  pay  £12  if  he  reside  within  the  limits  of  the  twopenny 
post,  or  £8  if  he  reside  beyond  them.  After  you  have  thus 
obtained  the  certificate,  take  it  to  the  matter**  office  of  the 
<**rt  of  which  you  are  an  attorney,  and  the  cUrk  there 
«wfl  register  it.  See  37  G.  3,  c.  90,  t.  27.  Where  the 
certificate  of  an  attorney  of  the  Common  Pleas,  was,  by 
the  mistake  of  his  agent,  registered  with  the  master  of  the 
court  of  Queen's  Bench,  the  court  of  Common  Pleas  allowed  it 
to  be  registered  in  that  court,  on  giving  a  previous  notice 
thereof  to  the  stamp  office.  Ex  p.  Jonet,  4  Moore,  347.  Also 
where,  by  the  mistake  of  the  attorney's  clerk,  the  certificate  was 
not  registered  at  all,  Patteson,  J.  allowed  it  to  be  registered 
nunc  pro  tunc.  Ex  p.  Fry,  3  Dowl.  338.  The  certificate 
remains  in  force  until  the  15th  of  November  following,  (54  G. 
3,  c  144),  no  matter  at  what  time  of  the  year  it  is  taken  out. 
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If  taken  out  before  the  16th  December,  it  will  bear  date  on, 
and  hate  effect  from,  the  15th  November  preceding;  but  if 
taken  oat  after  the  16th  December,  it  will  be  dated  on,  and 
hare  effect  merely  from  the  day  on  which  it  is  taken  out. 

If  an  attorney  neglect  to  take  out  his  certificate  for  one 
whole  year,  his  admission  thereupon  becomes  void,  and  he  can 
no  longer  practice  in  his  own  name  or  in  the  name  of  any 
other  person,  until  he  shall  be  re-admitted.  37  G.  3,  c.  90,  *. 
31.  He  is,  in  fact,  deemed  to  be  no  longer  on  the  roll.  See 
Ex  p.  Nicholas,  6  Taunt.  408. 

The  fact  of  an  attorney  not  haying  taken  out  his  certificate 
will  not,  however,  affect  the  validity  of  his  proceedings,  to  the 
prejudice  of  his  client,  Welch  v.  Fribble,  1  D.  &  R.  215.  Smith 
v.  Wilton,  1  Dowl.  545.  HiUeary  v.  Hungate,  3  Dowl.  56. 
Glynn  v.  Hutchinson,  3  Dowl.  529,  nor  affect  the  client's  right 
to  costs.  Reeder  v.  Bloom,  3  Bing.  9.  But  where  the  pro- 
ceedings in  such  a  case  are  for  the  benefit,  not  of  the  client, 
but  of  the  attorney  only,  the  court  will  interfere,  and  will  stay 
or  set  them  aside,  without  costs.  Thus,  where  a  defendant 
being  sued,  paid  the  debt,  but  refused  to  pay  the  costs;  and  the 
plaintiff's  attorney  proceeded  in  the  action  to  judgment  and 
execution  for  the  purpose  of  recovering  those  costs  whichwere 
still  due  to  him :  the  court,  upon  application,  stayed  the  pro- 
ceedings, upon  the  ground  that  the  plaintiff's  attorney  was 
neither  certificated  nor  enrolled  at  the  time  these  costs  accrued. 
Meekm  v.  Whalley,  1  Bing.  N.  C.  59.  and  see  Humphreys  v. 
Harvey,  Id,  62.  Paterson  v.  Powell,  3  Moore  &  S.  195.  This 
was  a  question  between  the  attorney  and  third  parties.  Bnt 
where  an  attorney  did  business  for  his  client,  during  a  time  he 
was  uncertificated,  and  afterwards  obtained  his  certificate  before 
the  15th  November  in  the  same  year,  it  was  holden  that  he 
could  maintain  an  action  for  the  amount.  Bowler  v.  Brown,  4 
Nev.  ft  AT.  17,  3  Dowl.  18;  and  see  Skirrow  v.  Tagg,  5 
M.  ft  S.  281. 

Entry  of  the  name,  $c.  m  the  book  at  the  Master's  office.'] 
Besides  the  entry  or  registry  of  tbe  certificate  above  mentioned, 
the  master  of  the  court  of  Queen's  Bench  keeps  an  alphabetical 
book*  open  to  the  inspection  of  every  person,  in  which  every 
attorney  of  the  court,  residing  in  London  or  Westminster,  or 
within  ten  miles  thereof,  shall,  upon  his  admission,  enter  "his 
name  and  place  of  abode,  or  some  other  proper  places  within 
the  cities  of  London  and  Westminster,  where  he  may  be 
served  with  notices,  summonses,  orders,  and  rules;  and  as 
often  as  such  attorney  shall  change  his  place  of  abode,  or  place 
where  he  may  be  so  served  with  notices,  &c.,  he  shall  make  the 
like  entry  thereof  in  the  said  book."    R.  H.  8  Q.  3,  K.  £.    So 
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k  the  Exchequer  office,  a  similar  book  is  kept,  in  which  every 
attorney  admitted  in  that  court  must  enter  "  his  name  and 
place  of  abode  (or  some  other  proper  place)  in  London,  West* 
minster,  or  the  borough  of  Southwmrk,  or  within  one  milt  of 
the  said  office,"  for  the  like  purpose ;  and  the  same,  upon  every 
change  of  residence,  &c.  U.  Af.  I  W.  4,  Ex.  There  is  no  such 
book,  I  believe,  kept  in  any  of  the  offices  of  the  court  of  Com* 
mon  Fteaa,  except  that  in  which  the  certificates  are  regis- 
tered, as  already  mentioned,  ante,  p.  127.  Although  the 
above  rules  merely  mention  "notices,  summonses,  orders, 
tod  rules,"  they  in  fact  extend  to  all  proceedings ;  and  where, 
in  the  Exchequer,  the  plaintiff's  attorney,  who  resided  at  a  dis- 
tance of  seven  miles  from  London,  had  entered  in  the  book  hit 
place  of  abode  only,  and  not  any  place  within  a  mile  of  the 
Exchequer  office,  as  he  should  have  done ;  and  a  plea  was  sent 
to  him  by  poet  on  the  last  day  of  pleading,  but  did  not  reach 
aim  unto  the  next  morning,  after  his  clerk  had  gone  to 
London  for  the  purpose  of  signing  judgment,  and  judgment 
ins  signed  accordingly :  the  court,  upon  application,  set  aside 
the  judgment.    Blackburn  v.  Peat,  2  Dotd.  293. 

Jfefldsmition.]  If  an  attorney  have  not  taken  out  his  certifi- 
cate fora  year,  we  have  seen  (<m*e,p.l28)  that  his  admission  it 
void,  and  he  is  no  longer  deemed  to  be  uponthe  roll  of  attor* 
nies.  But  the  court  may  order  him  to  be  re-admitted,  upon 
payment  of  all  arrears  of  duty  since  the  expiration  of  his  last 
certificate,  and  of  such  further  sum  by  way  of  penalty,  as  the 
court  shall  think  proper.    37  0.  3,  c.  90,  $.  31. 

Where  the  party  has  not  practised  since  the  expiration  of 
hi*  last  certificate,  the  court  will  allow  him  to  be  re-admitted, 
without  the  payment  of  any  fine  or  arrears  of  duty,  Ex  p. 
Clarke,  2B.&A.  314.  Ex  p.  Matton,  2  D.  &  R.  238.  Ex  p. 
Cummgham,  1  Bvng.  91.  Exp.  Thompson,  2  Dowl.  160,  upon 
his  giving  the  proper  notices,  as  hereinafter  mentioned,  and 
satisfying  the  court  as  to  his  reason  for  discontinuing  to  prac- 
tice, me  Ex  p.  Mayer,  5  Moore,  141.  Ex  p.  MaHphant,  7 
Moore,  495,  and  as  to  the  manner  in  which  he  has  since  been 
employed.  Ex  p.  Sounder*,  2  Smith,  154.  And  where  an  at* 
toraey  ceased  to  take  out  his  certificate,  and  discontinued  his 
practice,  for  two  years,  and  then  (without  being  re-admitted) 
took  out  his  certificate,  and  practised :  the  court  allowed  him 
to  be  re-admitted,  on  payment  of  a  nominal  fine,  and  of  the 
duty  for  the  two  years  in  which  he  had  not  taken  out  his  cer- 
tificate. Ex  p.  Sherwood,  7  Moore,  493.  There  is  no  particular 
time  limited  for  this  application :  the  court  have  entertained 
it,  after  the  lapse  of  many  years.  See  Ex  p.  Cmmmgham,  1 
Brag.  91.  Exp.  Smith,  1  Chit.  692.  Ex  p.  CaUand,  2B.&J. 
315.  But  where  a  party  had  discontinued  his  practice  for  thirty 
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yean,  and  was  employed  in  the  meantime  as  an  officer  of  the 
customs,  Littledale,  J.  refused  to  re* admit  him,  sayin&  that 
after  such  a  lapse  of  time,  without  being  in  any  way  accustomed 
to  legal  practice,  he  was  not  fit  to  be  re-admitted.  Ex  p.  Bil- 
lings, 5  Dowl.  395.  Where  an  attorney  has  been  struck  off  the 
roll  at  his  own  request,  the  court  have  allowed  him  to  be  re* 
admitted,  even  after  the  lapse  of  fifteen  years,  without  payment 
of  any  fine  or  arrears  of  duty  ;  Ex  p.  Calland,  2  B.  &  A.  315 ; 
but  where  an  attorney  was  struck  off  the  roll,  at  his  own 
request,  for  the  purpose  of  being  called  to  the  bar,  and  was 
called  to  the  bar  accordingly :  the  court  afterwards  refused  to 
allow  him  to  be  re-admitted  as  an  attorney.  Eat  p.  Cote,  I 
Doug.  114. 

Where  the  party  has  continued  to  practice,  after  the  expira- 
tion of  his  certificate,  not  knowing  at  the  time  that  he  was 
uncertificated,  and  the  omission  to  take  out  his  certificate 
being  attributable  solely  to  the  misconduct  of  his  clerk  or  to 
the  mistake  or  inadvertence  of  his  agent :  the  court  have  al- 
lowed him  to  be  re-admitted,  upon  payment  of  the  arrears  of 
duty  and  a  small  fine,  without  giving  the  usual  notices,  Ex  p. 

Dent,  1  B.  &  A.  189.    Exp. 1  Chit.  163,  646.      Ex  p. 

Davit,  Id.  673.  Re  Winter,  8  Taunt.  129.  Exp.  Christian,  3 
Moore,  578.  Ex  p.  Ford,  1  Har.  &  W.  192.  Ex  p.  Thorpe,  3 
Dowl.  592.  Ex  p.  Rigby,  1  Nev.  &  M.  593.  Ex  p.  Leacroft,  4 
B.  &  A.  90,  except  a  notice  to  the  stamp  office  of  the  intended 
application.  Exp.  Franks,  3  Dowl.  319.  Ex  p.  Bridgman,  3 
Dowl.  371.  So,  where  the  party,  through  the  mistake  of  his 
agent,  paid  only  £4  instead  of  £8  a-year  for  his  certificate,  for 
some  years,  and  his  agent,  by  accident,  omitted  to  take  out  his 
certificate  during  the  last  year,  of  all  which  the  attorney  him- 
self was  ignorant,  Patteson,  J.  allowed  him  to  be  re-admitted, 
on  payment  of  the  arrears  of  duty,  and  a  fine  of  20#.  Ex  p. 
Jones,  2  Dowl.  199. 

Where  the  party  has  knowingly  acted  without  his  certificate, 
the  court  will  not  re-admit  him  without  payment  of  a  fine,  as 
well  as  of  the  duty  for  the  years  in  which  he  may  have  so 
acted.  Exp.  Stonecroft,  1  Har.  &  W.  368.  Ex  p.  Minchin,  5 
Dowl.  253.  And  even  on  these  terms,  the  court  do  not  attend 
very  favourably  to  applications  of  this  kind.  Ex  p.  PhUpot,  3 
Dowl.  339.  Exp.  Lowerton,  1  Hodg.  77.  But  where  actions 
for  penalties  had  been  brought  against  the  .party  for  acting 
without  his  certificate,  and  the  penalties  were  remitted  by  the 
commissioners  of  stamps,  Littledale,  J.  said  that  under  such 
circumstances  the  party  stood  in  the  same  situation  as  a  person 
who  had  not  practised,  and  he  ordered  him  to  be  re-admitted 
on  taking  out  his  certificate  for  the  current  year.  Ex  p. 
Tufkin,  1  Har.  &  W.  516.  And  where  it  was  by  mistake  that 
the  certificate  was  not  taken  out  within  the  year,  Littledale,  J. 
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ilfcnved  the  party  to  be  re-admitted,  upon  paying  a  line  of  20*. 
and  the  arrear  of  duty,  without  the  usual  notices.  Ex  p. 
Minckm,  5  Dowl.  253.  So  where  the  party  acted  as  attorney 
abroad,  it  was  holden  that  he  might  be  re-admitted  upon  the 
same  terms  of  re-admission  as  where  the  party  has  not  prac- 
tised ;  for  the  statute  extends  only  to  practising  in  this  country. 
Ex  p.  Pkilcox,  2  Dowl.  450.  And  the  same,  where  the  only 
business  done  was  in  a  borough  court,  in  which  persons,  not 
attomies,  might  practice.    Ex  p.  Thornton,  5  Dowl.  275. 

But  if  the  party  have  not  taken  out  his  certificate  at  all,  from 
the  time  of  bis  admission,  and  have  not  practised,  the  better 
opinion  seems  to  be  that  he  is  not  within  this  clause  of  the 
act  of  parliament,  and  that  there  is  no  necessity  for  his  re- 
admisskm.  Ex  p.  J  ones,  2  Dowl.  451.  See  Hilleary  v.  Hun* 
gate,  diet  per  IAttledale,  J.  3  Dowl.  56,  61.  But  tee  Ex  p. 
Nicholas,  6  Taunt.  406. 

The  notices  required  upon  a  re-admission  are  to  be  given 
in  the  same  manner  as  upon  an  original  admission;  Ex  p. 
Faugkan,  1  Tidd.  74,  85.  See  ante,  p.  1 13;  except  that  the  form 
is  different ;  and  it  has  been  holden  that  sticking  up  the  notice 
in  the  Queen's  Bench  office,  &c.  on  the  first  day  of  the  term, 
before  the  sitting  of  the  court,  is  sufficient.  Ex  p.  Davey,  4 
D.kR.  646.  Ex  p.  Senior,  1  Dowl.  517.  Ex  p.  Pilhins,  2 
D.  203.  But  where  the  notice  was  not  given  until  the  last  day  of 
the  term,  stating  an  intention  to  apply  in  the  next  term  and  the 
application  was  not  made  until  the  beginning  of  the  next  term : 
it  was  holden  insufficient.  Ex  p.  Cross,  4  Dowl.  18.  As  to 
the  notice  to  the  master,  tee  R.  O.  H.  6  W.  4,  ante,  p.  1 13.  At 
the  same  time  that  this  latter  notice  is  given,  "  the  party  shall 
cause  to  be  filed  the  affidavit  on  which  he  seeks  to  be  re-ad* 
Butted,  with  the  master  or  prothonotary,  as  the  case  may  be, 
which  affidavit  shall  contain,  in  addition  to  the  particulars  now 
required,  a  statement  of  his  place  or  places  of  abode  during  the 
last  preceding  year;  and  such  person  shall  also,  at  the  same 
time,  cause  to  be  left  a  copy  of  such  affidavit  with  a  clerk  of 
the  lord  chief  justice  of  the  court  of  King's  Bench  j  and  the 
rate  shall  be  drawn  up,  on  reading  such  affidavit,  and  also  an 
affidavit  of  such  copy  having  been  left  in  compliance  with  this 
rule."  R.  O.  H.  6  W.  4,  r  1.  The  affidavit  must  state  that 
the  party  was  admitted,  and  when ;  tee  Ex  p.  Wentworth,  2 
Dowl.  607 ;  from  and  up  to  what  times  he  continued  to  take 
out  his  certificate ;  the  reason  for  his  discontinuing  to  do  so ; 
teeExp.Maliphant,  7  Moore,  495.  Exp.  Mayer,  5  Moore,  141 ; 
how  he  has  been  employed  since ;  Ex  p.  Saunders,  2  Smith, 
154 ;  the  place  or  places  of  the  party's  abode  during  the  pre- 
ceding year ;  the  service  of  the  notice  at  the  stamp  office, 
when  necessary ;  see  ante,  p.  130;  and  any  other  facts  that  may 
be  requisite  to  bring  his  case  within  the  rules  established  by 
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the  cases  here  mentioned.  The  following  may  be  the  torn  of 
the  notice : — 

Notice  is  hereby  given,  that  O.  Fm,  late  of  ■  ,  but  new 

of  ,  gentleman,  intends  to  apply  on  the  — -  day  of 

■  next,  being  the  last  day  of term,  to  be  re-admitted 

an  attorney  of  Her  Majesty's  court  of  [Queen's  Bench],  Dated 
this day  of 1838.  O.  P. 

Having  given  these  notices,  as  already  directed,  ante*  p.  1 13, 
and  supra;  and  filed  the  affidavit,  and  left  a  copy  of  it  with 
the  clerk  of  the  chief  justice,  as  above  mentioned :  make  an 
affidavit  of  these  facts,  and  give  it,  with  a  copy  of  the  affidavit 
filed,  to  counsel,  indorsed,  to  move  for  the  re-admission.  The 
motion  is  made  in  court  on  the  last  day  of  term.  Where  the 
affidavit  was  imperfect,  and  permission  was  therefore  asked  to 
renew  the  motion  before  a  judge  at  chambers,  Iittledale,  J. 
refused  it,  saying  that  it  was  never  done.  Ex  p.  Owen,  1  Dowl. 
511.  And  where  by  accident  the  affidavits  could  not  be 
obtained  in  time  to  make  the  application  on  the  last  day  of 
term,  and  the  admission  was  moved  for  on  the  second  day  of  the 
following  term,  Coleridge  J.  refused  it,  but  allowed  the  party 
to  give  his  notice  then,  and  to  make  his  motion  on  the  last 
day  of  that  term.  Ex  p.  Mosky,  4  DowL  69,  1  Har.  ft  IK.  331. 
Where  the  party,  after  obtaining  a  rule  for  his  re-admission, 
did  not  take  out  his  certificate  for  another  year,  owing  to 
severe  illness,  Patteson,  J.  allowed  him  to  be  re-admitted,  on 
payment  of  the  arrears  of  duty  and  taking  out  his  certificate 
for  the  current  year,  without  giving  the  usual  notices.  Exp. 
French,  5  Dowl.  374. 

If  the  party  be  re-admitted  in  one  court,  then  upon  affidavit 
of  that  fact,  and  upon  production  of  the  rule  for  his  re-ad- 
mission, he  will  be  re-admitted  in  either  of  the  other  courts 
upon  motion,  without  the  usual  notices  or  affidavits.  Exp. 
Parry,  5  Dowl.  81. 

It  has  been  holden  that  an  attorney  may  maintain  an  action 
for  business  done  by  him,  after  he  has  obtained  a  rule  for  his 
re-admission,  and  before  his  re-admission  is  actually  entered 
at  the  proper  office.  Coren  v.  Sharp,  1  £.  &  Ad.  386.  And  if 
at  nisi  prius  it  be  objected  that  the  plaintiff,  an  attorney, 
omitted  to  take  out  his  certificate  for  a  year,  and  therefore  is 
no  longer  an  attorney,  the  production  of  his  certificate  is  prima 
facie  evidence  that  he  has  been  re-admitted.  Pearce  v.  Whale, 
5  B.  &  C.  38. 

Admission  in  other  courts."]  After  a  party  has  been  admitted 
an  attorney  in  one  of  the  courts  of  law,  he  may  be  admitted  in 
any  of  the  others,  without  payment  of  any  additional  stamp 
duty.    And  in  like  manner,  a  solicitor  in  equity  may  be 
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admitted  an  attorney  in  a  court  of  law,  or  an  attorney  at  law 
admitted  a  solicitor  in  equity.  2  0.  2,  c.  23,  #.  20 ;  22  O.  2, 
c.  4©,  t.  16. 

So,  a  party  re-admitted  in  one  court,  may  be  re-admitted  in 
another,  without  the  usual  notices,  &c.   See  ante,  p.  132. 

This,  however,  is  now  of  little  use ;  for  by  stat.  1  Vict.  c.  56, 
s.4,  H  any  person  who  shall  have  been  duly  admitted  an  attor- 
ney in  any  one  of  Her  Majesty's  courts  of  law  at  West- 
minster, shall  be  at  liberty  to  practise  in  any  other  of  Her 
Majesty's  courts  of  law  at  Westminster ;"  "  provided  always, 
that  any  attorney  or  solicitor  practising  in  any  court  of  law 
or  equity,  shall  be  subject  to  the  jurisdiction  of  such  court, 
at  fairy  and  completely  to  all  intents  and  purposes  whatever, 
as  if  he  had  been  duly  admitted  an  attorney  or  solicitor 
of  such  court." 

Persona  who  were  attornies  of  the  courts  of  sessions  or  great 
sessions  in  the  county  palatine  of  Chester,  or  in  Wales,  may 
be  admitted  attornies  in  any  of  the  courts  at  Westminster, 

11  6. 4,  &  1  W.  4,  c.  70,  i.  15,  16,  provided  they  were  prac- 
tising attornies  at  the  time  of  the  passing  of  that  act.  Id.  Exp. 
Garrett,  2  Dowl.  371.  Exp.  Read,  1  B.  %  Ad.  957.  This  is 
elected  by  producing  at  the  master's  office  the  original 
admission,  with  an  affidavit  that  the  party  was  a  practising 
attorney  at  the  time  of  the  passing  of  this  act ;  the  clerk  will 
tell  him  at  what  time  to  attend  at  Westminster ;  and  upon  his 
attending  accordingly,  he  will  be  sworn  and  admitted.  Let 
him  then  get  the  admission  enrolled.    See  ante,  p.  118. 

It  may  be  useful  to  mention,  that  an  attorney,  admitted  in 
one  of  the  courts  at  Westminster,  may  practise  in  any  inferior 
court,  if  he  be  in  other  respects  qualified  according  to  the 
enstom  of  the  place.  6  0. 2,  c.  27,  «.  2.  Also,  that  no  person 
shall  act  as  an  attorney  at  the  general  or  quarter  sessions, 
unless  he  be  admitted  in  one  of  the  courts  at  Westminster. 
22  G.  2,  c.  46,  s.  12.    And  the  same  as  to  county  courts. 

12  G.  2,  c.  13,  s.  7. 

Practising  in  the  name  of  another.']  An  attorney  of  one 
court  may  practise  in  another,  in  the  name  of  an  attorney  of 
such  other  court,  provided  he  have  the  attorney's  consent  in 
writing  to  do  so,  2  Q.  2,  c.  23  *.  10,  and  provided  both  have 
their  certificates.  25  G.  3,  e.  80,  8.  8.  See  Gardner  v.  Cover, 
3  Dowl.  424,  1  Gale,  45.  Mordent  Bail,  3  Dowl.  654, 1  Gale, 
142.  Norton  v.  Curtis,  3  Dowl.  245.  But  this  is  now  of 
Bttle  use ;  as  we  have  just  now  seen  (supra)  that  an  attorney 
of  any  one  of  the  courts  of  law  at  Westminster,  may  now 
practise  in  any  other  of  them  in  his  own  name,  as  fully  as  if 
he  were  an  attorney  of  such  other  court.    1  Fief.  c.  66,  ».  4, 

•SJJFU. 

Formerly,   if  an  attorney  brought  an  action  in  his  own 


134  Attorney. 

name,  in  a  court  of  which  he  was  not  an  attorney,  lie  coold 
not  maintain  any  action  for  his  fees,  nor  had  he  a  lien  upon 
any  judgment  he  might  obtain  in  it.    See  Latham  v.  Hyde, 

1  Cromp  Sf  M.  128.  Constable  v.  Johnson,  1  Dowl.  598.  But 
now,  by  stat.  l  Vict.  c.  56.  s.  4,  "  no  person  having  been  duly 
admitted  an  attorney  or  solicitor,  in  any  of  Her  Majesty's 
courts  of  law  or  equity  at  Westminster,  shall  be  prevented 
from  recovering  or  receiving  the  amount  of  any  costs,  which 
would  otherwise  have  been  due  to  him,  by  reason  of  his  not 
being  admitted  an  attorney  or  solicitor  of  the  court  in  which 
such  costs  shall  have  been  incurred." 

Unqualified  persons  acting.]  If  any  person  act  as  an  attor- 
ney, without  having  served  his  regular  time  under  articles 
to  an  attorney  sworn  and  admitted,  and  before  he  is  admitted 
and  enrolled  as  an  attorney,  he  is  liable  to  a  penalty  of  £50 ; 

2  G.  2,  c.  23,  s.  5,  12, 24;  but  the  court  will  not  grant  an 
attachment  against  him.  Matthews  v.  Boyle,  6  Moore,  70.  If 
he  act  in  the  name  of  an  attorney,  without  his  knowledge  or 
consent,  the  court  will  set  aside  his  proceeding ;  Norton  v. 
Curtis,  3  Dowl.  245 ;  but  such  proceeding  cannot  be  treated 
as  a  nullity.  Hill  %  Mills,  2  Dowl.  696.  So  if  he  act  in  his 
own  name,  you  cannot  treat  the  proceeding  as  a  nullity; 
Bayley  v.  Thompson,  2  Dowl.  655 ;  but  you  may  move  to  stay 
his  proceedings  until  a  proper  attorney  shall  be  appointed ;  Id. 
or  if  he  act  for  a  defendant,  perhaps  you  may  move  to  set  aside 
bis  proceeding,  unless  before  a  certain  time  a  proper  attorney 
be  appointed. 

If  any  attorney  shall  act  as  agent  for  an  unqualified  person, 
or  suffer  his  name  to  be  made  use  of  upon  the  account 
or  for  the  profit  of  such  person,  or  shall  send  process  to  such 
person  to  enable  him  to  practise  as  an  attorney,  knowing  him 
not  to  be  duly  qualified  to  act  as  such ;  upon  complaint  thereof 
to  the  court  from  which  the  process  issued,  the  attorney  shall 
be  "struck  off  the  roll,  and  for  ever  after  disabled  from  prac- 
tising as  an  attorney  or  solicitor,"  and  the  court  may  commit 
the  unqualified  person  to  the  prison  of  the  court,  for  any  time 
not  exceeding  one  year.  22  0.  2,  c.  46,  s.  1 1 .  The  court  in 
such  a  case  will  not  entertain  an  application  against  the 
unqualified  person  alone,  but  the  attorney  must  also  be  made 
a  party;  Re  Hodson,  1  Har.  %  W.  110.  3  Dowl.  330 ;  but  they 
will  receive  a  complaint  against  the  attorney  alone.  Where  an 
attorney,  who  resided  at  C,  occasionally  occupied  part  of  a 
house  in  B,  in  which  his  articled  clerk  resided,  the  names  of 
both  being  on  the  door ;  the  clerk  was  in  the  habit  of  attending 
a  court  of  requests  and  before  magistrates,  for  his  own  profit ; 
he  also  conducted  an  appeal  in  the  name  of  his  master,  who 
allowed  part  of  the  bill  to  be  paid  by  a  suit  of  clothes  made 
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far  the  clerk ;  it  also  appeared  that  several  writs  had  been 
placed  in  the  hands  of  an  officer  to  execute,  having  the  mas- 
ter's name  upon  them,  for  some  of  which  the  master  paid,  but 
referred  the  officer  to  the  clerk  for  the  remainder,  saying  it 
vat  the  clerk's  business  and  not  his ;  and  in  an  action  carried 
on  m  the  name  of  the  master,  with  his  knowledge  and  con- 
currence, the  clerk  appeared  and  acted  as  attorney,  and  after 
the  verdict  claimed  to  have  the  costs  paid  to  himself,  and 
objected  to  their  being  paid  to  the  master:  the  court  held 
this  to  be  a  case  within  the  above  statute,  and  ordered 
the  attorney  (against  whom  alone  the  application  was  made) 
to  be  struck  off  the  rolls.  Re  Palmer,  1  Har.  8f  W.  55.  4  Nev. 
Sf  M.  529.  So,  where  an  attorney  engaged  a  certificated 
conveyancer  to  conduct  his  business,  and  agreed  to  allow  him 
i  moiety  of  the  profits  instead  of  a  salary ;  the  names  of  both 
were  painted  on  the  office  door,  and  bills  for  business  were 
made  oat  and  delivered  in  their  joint  names :  the  court 
held  this  to  be  a  case  within  the  statute,  as  the  attorney 
had  allowed  his  name  to  be  used  upon  the  account  and  for 
the  profit  of  an  unqualified  person ;  and  they  ordered  the 
attorney  to  be  struck  off  the  rolls,  and  the  other  person  to  be 
committed  to  prison  for  a  month.  Re  Jackson  $  Wood,  1  B.  % 
C.  270.  And  tee  Re  Clark  et  al.3D.8f  R.  260.  But  where  a 
bailiff  wrote  to  an  attorney  for  writs,  which  the  latter  sent, 
without  knowing  any  thir.g  of  the  parties  or  circumstances ; 
but  it  appeared  that  the  bailiff  never  represented  himself  or 
had  been  considered  as  an  attorney,  nor  did  he  look  for  any 
profits  on  the  law  proceedings :  the  court  held  this  not  to  be  a 
case  within  the  statute,  but  that  it  was  a  most  improper  prac- 
tice, which  the  court,  in  virtue  of  its  general  jurisdiction  over 
ittornies,  would  punish  severely.  Exp.  Whatton,  5  B.fy  A.  824. 
Abo,  where  an  attorney,  whose  certificate  was  not  taken  out 
for  one  year,  owing  to  the  omission  of  His  agent,  but  was 
taken  out  for  the  next,  continued  notwithstanding  to  practise, 
the  court  held  that  he  was  not  an  unqualified  person  within 
the  meaning  of  this  statute,  and  that  an  agent  who,  knowing 
of  the  fact,  acted  for  him,  was  not  therefore  liable  to  be 
struck  off  the  rolls.  Re  Hodgson  $  Ron,  1  Har.  %  W.  265, 
4  Nev.  &  Jf.  763.  Cases  of  this  kind  are  usually  referred  to 
the  master  or  prothonotary,  and  upon  his  report  the  court  act. 
However,  it  is  open  to  either  party,  to  argue  the  matter  before 
the  court  upon  the  facts  reported ;  and  in  one  case  the  court 
allowed  the  unqualified  party  to  bring  the  whole  case  under 
their  consideration,  when  brought  up  to  be  committed.  Re 
J<aptes,  2  D.  &  R,  64. 

When  an  attorney  has  thus  allowed  an  unqualified  person 
to  act  in  his  name,  no  action  can  be  maintained  against  the 
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client  for  the  amount  of  the  business  done :  no  such  action 
can  be  sustained  by  the  attorney,  Hopkinton  v.  Smith,  1  Btng*. 
13,  and  certainly  not  by  the  unqualified  person. 

Attorney,  prisoner.]  An  attorney,  who  is  a  prisoner  within 
any  prison  or  the  rules  thereof,  shall  not  commence  or  prose- 
cute any  action,  in  his  own  name  or  in  the  name  of  ano- 
ther, on  pain  of  being  struck  off  the  roll;  and  any  at- 
torney allowing  him  to  use  his  name  for  such  purpose, 
is  liable  also  to  the  same  punishment.  12  G.  2,  c.  13,  s. 
9.  It  is  provided,  however,  that  this  shall  not  extend  to 
suits  commenced  previously  to  his  imprisonment ;  Id.  s.  14  ; 
nor  does  it  extend  to  actions  commenced  after  his  imprison- 
ment,  at  his  own  suit ;  Kaye  v.  Denew,  7  T.  R.  671 ;  nor  to 
the  defence  of  actions  for  others.  Longman  v  .Rogers,  WUlis, 
288.  But  entering  a  plaint,  and  suing  out  process,  in  a 
county  court,  is  within  the  act,  and  renders  the  attorney 
liable  to  be  struck  off  the  roll.    Re  Flint,  I  B.St  C.  254. 

An  attorney  who  is  in  prison  for  debt,  is  not  entitled  to  his 
privilege  of  not  being  holden  to  bail ;  and  may  be  detained 
upon  mesne  process.    Byles  v.  Wilton  4,  B.  &  A.  88. 

Privileges  of  attornies.']  Attornies  are  privileged  from  giv- 
ing (indeed  they  will  not  be  permitted  to  give)  evidence  of 
any  matters  confided  to  them  by  their  client,  in  their  profes- 
sional capacity.  QUI.  Ev.  136.  Arch.  PI.  &  Et>.  474,  whether  a 
suit  were  depending  or  in  contemplation  at  the  time,  or  not. 
Doe  ▼.  Harris,  5  Car.  &  Pr  592.  This  is  rather  the  privilege  of 
the  client  than  of  the  attorney. 

An  attorney,  if  plaintiff,  has  a  right  to  bring  his  action  in 
the  court  of  which  he  is  an  attorney,  and  to  lay  and  retain  hia 
venue  in  Middlesex,  no  matter  where  he  is  resident ;  Pye  v. 
Leigh,  2  W.  Bl.  1065 ;  and  it  is  no  ground  for  changing  the 
venue,  in  such  a  case,  that  the  witnesses  on  both  sides  reside 
in  the  county  to  which  the  venue  is  sought  to  be  changed. 
Pitoher  v.  Sh.  of  Monmouth,  2  Marsh.  152.  But  if  he  lay  the 
venae  in  a  different  county,  the  court  will  not  afterwards 
allow  him  to  amend,  by  changing  the  venue  to  Middlesex. 
Lewis  v.  Shelley,  7  Taunt.  146.  And  see  Mounsey  w  Watson,  7 
B.  &  C.  683.  So  if  he  employ  another  attorney  to  bring  the 
action  for  him,  he  thereby  waives  the  privilege  of  retaining 
the  venue  in  f/l iddlesex.  Harrington  v.  Page,  2  Dowl.  164. 

An  attorney,  when  defendant,  has  no  privilege  as  to  venue, 
and  therefore  cannot  change  the  venue  to  Middlesex,  YeardXy 
v.  Roe,  3  T.  R.  573.  Pope  v.  Redfearne,  4  Burr.  2027,  unless 
the  cause  of  action  accrued  there.  But  he  is  privileged  from 
arrest  upon  mesne  process.  Ante,  p.  36,  37.    He  has  the  privi* 
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lege  also  of  being  sued  only  in  that  court  of  which  he  is  an  at- 
torney, Duffy  v.  Oakes,  3  Tout*  166.  and  tee  Stoke*  ▼. 
Uaton,  9  East  424,  even  although  he  be  sued  as  bail ;  Harper 
v.  TeJkmrdin,  GM.kS.  383  ;  if  sued  in  any  other  court,  he  may 
plead  his  privilege  to  the  jurisdiction.  See  ante  p.  5.  And 
the  uniformity  of  process  act  makes  no  alteration  in  the  law, 
in  this  respect.  Lewi*  v.  Ker,  5  Dowl.  447,  327.  and  tee 
Tomkme  v.  Chilcote,  2  Dowl  187.  But  if  the  plaintiff  also  be 
an  attorney,  and  have  the  privilege  of  bringing  his  action  in 
soother  court,  the  defendant  in  that  case  cannot  plead  his 
privilege ;  for  the  privilege  of  the  plaintiff  attaches  first,  and 
privilege  cannot  be  set  up  against  privilege.  Danter  v.  Berry* 
man,  2  W.  Bl.  1325. 

An  attorney,  plaintiff,  is  not  obliged  to  sue  in  a  court  of 
requests,  for  a  debt,  unless  his  privilege  in  that  respect  be 
taken  away  by  express  words  in  the  statute  creating  or  regu- 
lating the  court.  Johnson  v.  Bray,  2  Brod.  &  B.  698.  and  tee 
Beard  v.  Parker,  1  East,  46.  And  the  uniformity  of  process 
act  has  made  no  difference  in  this  respect.  Dyer  v.  Levi,  1 
Bar.  &  W.  640,  4  Dowl.  630.  Wright  v.  Skinner,  1  Qale,  378, 
4  Dowl.  745. 

So  an  attorney,  as  defendant,  cannot  be  sued  in  a  court  of 
requests,  unless  his  privilege  in  that  respect  be  taken  away  by 
express  words  in  the  statute  creating  or  regulating  the  court. 
Gardner  v.  J  estop,  2  WUt.  42,  fVUUhire  v.  Lloyd,  1  Doug, 
381. 

Another  privilege  an  attorney  enjoys,  is,  that  when  he  is 
party  to  an  action,  and  obtains  a  verdict  or  judgment,  he 
it  entitled  not  merely  to  the  costs  that  any  other  party  suing 
or  defending  in  person  should  have,  but  to  the  same  costs  as 
if  he  were  merely  attorney  in  the  cause.  He  is  even  en- 
titled to  the  usual  fee  for  his  attendance  at  the  trial,  Jervit  v. 
Bewet,  4  Dowl.  764,  if  his  attendance  there  were  necessary. 
See  Leaver  v.  Whdlley,  2 Dowl.  80.  Pardee  v.  Foy,  2  Dowl.  181. 

It  may  be  necessary  to  add  here,  that  an  attorney  does  not 
lose  his  privilege,  by  not  taking  out  his  certificate  at  the  expi- 
ration of  his  former  one,  provided  he  renew  it  within  twelve 
months.    Skirrow  v.  Tagg,  5M.&S.  281. 

2.  Their  Employment  and  Duties. 

Siting  and  defending  by  attorney.']  All  persons  may  sue  or 
defend  by  attorney,  St.  Wettm.  2d.  (13  ed.  1,)  c.  10,  except 
married  women  when  sued  alone,  infants  and  idiots.  Infants 
ttnrt  sue  by  their  next  friend  or  guardian ;  they  must  defend 
by  guardian.  Married  women,  when  sued  alone,  must  appear 
in  person.  Idiots  must  appear  in  person,  and  then  any  per- 
son who  may  pray  to  be  admitted  to  sue  or  defend  for  them, 
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shall  be  allowed  to  do  so;  but  a  lunatic  must  appear  by 
guardian  if  within  age,  or  by  attorney  if  of  full  age.  4  Co.  124, 
Beverley's  Cote. 

Formerly  the  authority  given  to  an  attorney  to  sue  or 
defend,  was  in  writing,  and  called  a  warrant;  and  it  waa 
always  entered  of  record.  These  warrants  have  long  ceased  to 
be  usual  in  practice ;  it  is  however,  but  recently  that  the  entry 
of  them  upon  the  roll  has  been  abolished.  R.  G.  H.  4  W.  4,  v.  3, 
s.  4.  It  is  still,  however,  in  some  cases,  prudent  to  have  a 
written  authority,  from  the  client,  particularly  where  there  is 
the  slightest  fear  of  the  client  afterwards  denying  the  retainer. 
There  is  no  particular  form  required;  and  it  may  be  com* 
prised  in  a  very  few  words.  Where  the  assignee  of  a  debt, 
gave  his  attorney  authority  to  sue  for  it  in  the  assignor's 
name,  the  authority  was  deemed  sufficient.  Pickford  v.  Bw- 
ington,  4  Dotci.  453.  In  affidavits  made  by  attornies  for 
parties  to  a  cause,  they  always  describe  themselves  as  the 
attornies  tor  such  parties,  in  order  to  shew  to  the  court  that 
they  are  retained,  and  that  the  court  may  accordingly  know 
how  to  deal  with  their  statements.  See  Volet  v.  Waters,  3  D. 
&  R.  55.  If,  however,  it  turn  out  that  an  attorney  has  sued 
without  authority,  the  court  will  set  aside  his  proceedings, 
Anon,  1  Ckit.  193.  (a),  and  make  him  pay  the  costs. 

By  stat.  2.  W.  4,  c.  39,  s.  17,  "  every  attorney  whose  name 
shall  be  indorsed  on  any  writ  issued  by  authority  of  this  act, 
shall,  on  demand  in  writing  made  by  or  on  behalf  of  any  de- 
fendant, declare  forthwith  whether  such  writ  has  been  issued 
by  him,  or  with  his  authority  or  privity;  and  if  he  shall 
answer  in  the  affirmative,  then  he  shall  also,  in  case  the  court 
or  any  judge  of  the  same  or  any  other  court  shall  so  order  and 
direct,  declare  in  writing,  within  a  time  to  be  allowed  by  such 
court  or  judge,  the  profession,  occupation  or  quality,  and 
place  of  abode  of  the  plaintiff,  on  pain  of  being  guilty  of  a 
contempt  of  the  court  from  which  such  writ  shall  have 
appeared  to  have  issued;  (see  Johnson  v.  Birley,  5  B.  &  A. 
540 ;)  and  if  such  attorney  shall  declare  that  the  writ  was  not 
issued  by  him,  or  with  his  authority  or  privity,  the  said  court, 
or  any  judge  of  the  said  courts,  shall  and  may,  if  it  shall 
appear  reasonable  so  to  do,  make  an  order  for  the  immediate 
discharge  of  any  defendant  or,  defendants  who  may  have  been 
arrested  on  any  such  writ,  on  entering  a  common  appearance." 
This  section  however  extends,  not  merely  to  bailable,  but  to 
nonbailable  process  also.  Qilson  v.  Carr.  4  Dowl.  618.  And  by 
R.  O.  M.  3  W.  4,  "  if  any  attorney  shall,  as  required  by  the 
said  act,  declare  that  any  writ  of  summons  or  capias,  upon 
which  his  name  is  indorsed, was  not  issued  by  him,  or  with  his 
authority  or  privity,  all  proceedings  upon  the  same  shall  be 
stayed  until  further  notice." 
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It  may  be  useful  to  mention  here,  that  an  Attorney  who 
has  undertaken  a  cause,  is  not  bound  to  proceed  in  it  without 
adequate  advance*  from  time  to  time  by  his  client,  for  ex- 
penses out  of  pocket;  and  therefore,  the  court  will  not  com- 
pel an  attorney,  even  after  notice  of  trial,  to  carry  the  cause 
into  court,  unless  the  client  supply  him  with  the  necessary 
rands  for  that  purpose.  Wadnoorth  ▼.  Marshall,  2  Cramp.  & 
J.  665.  And  if  the  client  mil  to  supply  him  with  such  funds, 
he  may  decline  proceeding  any  further  in  the  suit,  and  may 
msintam  an  action  against  his  client  for  the  costs  already 
incurred;  Vanmndau  A  Tmdaiev.  Brown,  1  Dowl.  715;  al- 
though after  such  refusal,  he  cannot  perhaps  retain  the  papers 
in  the  cause,  upon  the  ground  of  hating  a  lien  upon  them 
until  the  costs  are  paid.  Id.  Still*  however,  an  attorney  can- 
not in  such  a  case  abandon  a  suit,  without  giving  a  reasonable 
notice  to  his  client  of  his  intention  to  do  so.  And  therefore, 
where  an  attorney,  only  five  days  before  the  commencement 
ef  the  assizes,  gave  notice  to  his  client  that  he  would  not  de* 
liver  briefs  to  counsel,  unless  he  were  furnished  with  funds  for 
the  purpose,  and  such  funds  not  being  furnished,  counsel 
were  not  instructed,  and  a  verdict  was  given  against  the 
cheat:  m  an  action  against  the  attorney  for  negligence,  the 
court  held  that  the  jury  were  properly  directed  to  find  for  the 
pudntiff,  if  they  thought  the  attorney  had  not  given  reasonable 
notice  to  the  client  of  his  intention  to  abandon  the  cause. 
Hofty v. Built,  3B.& Ad.  350. 

Change  a/  an  attorney.']  No  person  shall  change  his  at- 
torney, without  a  rule  of  court  or  judge's  order  for  that  pur- 
pose, and  notice  thereof  to  the  adverse  party  or  his  attorney ; 
and  the  new  attorney  shall  take  notice,  at  his  peril,  of  the 
roles  whereunto  the  former  attorney  was  liable.  R.  M.  1654, 
s.  10,  K .  B ;  R.  M.  1654,  J.  13,  C.  P.  And  the  practice  is  the 
same  in  the  exchequer.  Dax  28.  He  Macpkerson  v.  Robinson, 
1  Doug.  217.  Therefore  where  a  defendant  appeared  to  an 
action  by  one  attorney,  it  was  holden  that  he  could  not  after* 
wards  make  an  application  to  the  court  by  another,  without 
having  obtained  an  order  to  change  the  first,  tenders  v. 
Moore,  1  B.  &  C.  654.  So,  if  a  defendant  give  notice  of  bail 
by  one  attorney,  and  then,  without  any  order  to  change  that 
attorney,  give  notice  of  justification  by  another,  this  is  a  good 
objection  to  their  justifying.  Hill  v.  Roe,  6  Taunt.  532.  But 
where  a  defendant  upon  being  arrested,  employed  an  attorney 
to  put  in  bail,  and  afterwards  employed  another  to  carry  on 
the  proceedings  generally ;  and  both  attornies  put  in  bail ; 
the  last  set  of  which  the  plaintiff  treated  as  a  nullity,  but  to 
the  first  set  he  excepted ;  snd  the  first  set  not  justifying  he 
obtained  an  attachment  against  the  sheriff:  the  court  held 
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that  he  could  not  treat  either  set  of  bail  as  a  nullity,  and  they 
accordingly  set  aside  the  attachment.  Oilmour  v.  Brtndtey,  7 
D.  &  R.  259.  Also,  where  notice  of  bail  was  given  by  the  de- 
fendant's attorney,  and  the  bail  to  the  sheriff  also  put  in  ball 
above  by  another  attorney,  without  any  order  to  change :  this 
was  holdcn  to  be  perfectly  regular.  R.  v.  Sh.  of  London,  2  B. 
&  A.  604.  Also,  as  the  action  is  deemed  to  be  completed  by 
judgment,  it  has  been  holden  that,  after  judgment,  the  parties 
may  have  the  further  proceedings,  such  as  suing  out  execu- 
tion, Topping  v.  Johnson,  2  B.  &  P.  357,  bringing  a  writ  of 
error,  Batchelor  v.  Ellis,  7  T.  JR.  337,  entering  satisfaction  on 
the  roll,  Marr  v.  Smith,  4  B.  &  A.  466,  and  the  like,  con- 
ducted by  a  different  attorney  from  the  one  retained  in  the 
action,  without  any  order  to  change  the  attorney. 

The  order  is  drawn  up,  upon  payment  to  the  former  at- 
torney of  whatever  may  be  due  to  him  for  the  costs  already 
incurred  in  the  action,  unless  there  be  some  reason  to  the 
contrary.  And  the  order  must  not  only  be  drawn  up,  but 
served  on  the  attorney  of  the  opposite  party,  before  the  new 
attorney  can  safely  take  any  step  in  the  action.  R.  ▼.  Sh.  of 
Middlesex,  2  Dowl.  147.  On  the  other  hand,  the  opposite 
party  must  object,  in  the  first  instance,  to  a  proceeding  by  a 
new  attorney,  without  such  an  order ;  for  if  he  treat  that  pro- 
ceeding as  regular,  and  act  upon  it,  it  will  be  a  waiver  of  the 
order  and  service  altogether.  Margerem  v.  Macikoaine,  2  New 
R.  509.  and  see  Farley  v.  Hebbee,  3  Dowl.  538. 

After  an  attorney  is  thus  discharged,  there  is  no  legal 
objection  to  his  being  employed  by  the  opposite  party;  unless 
perhaps  a  strong  case  be  made  out,  to  shew  that  he  was  dis- 
charged for  misconduct,  and  that  he  possesses  secrets  of 
his  client,  the  knowledge  of  which  by  the  opposite  party 
would  seriously  affect  the  client's  interest.  Johnson  et  air. 
Marriat,  2  Dowl.  343. 

Also,  upon  the  death  of  an  attorney  in  the  cause,  notice 
must  be  given  to  the  opposite  party  of  the  appointment  of  the 
new  attorney,  before  the  latter  can  take  any  proceeding. 
Ryland  v.  Noakes,  1  Taunt.  342.  If  the  London  agent,  how- 
ever, be  the  attorney  on  the  record,  the  death  of  the  country 
attorney  will  not  affect  his  right  to  proceed  in  the  action. 
Taunton  v.  Goforth,  6  D.  &  R.  384. 

Service  of  rules,  notices,  Sfc.  upon  attornies.]  Where  the  at- 
torney in  a  cause  resides  or  has  his  chambers  in  London  or 
Westminster  or  within  ten  miles  thereof,  all  "  notices,  sum- 
monses, orders  and  rules"  [and  all  other  proceedings,  Black' 
burn  v.  Peat,  2  Dowl.  293]  which  do  not  require  personal 
service,  shall  be  deemed  sufficiently  served  upon  him,  if  a  copy 
thereof  shall  be  left  at  the  place  lastly  entered  in  the  book  at 
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tse  master's  office,  (mentioned  ante,  p.  128),  with  toy  person 
resident  at  or  belonging  to  such  place ;  and  if  such  attorney 
thell  neglect  to  make  such  entry,  then  the  fixing  up  of  any 
notice,  or  the  copy  of  any  summons,  order  or  rule,  for  such 
attorney,  in  the  said  master's  office,  shall  be  deemed  sufficient 
service,  -where  a  personal  service  is  not  required.  R.  H.  8  O.  3, 
K.  B.  And  there  U  the  like  rule  in  the  Exchequer.  R.  M.  1  W. 
4,  Kick.  See  Blackburn  v. Peat,  2  Dowl.  293.  In  country  causes* 
the  London  agents  always  serve  and  are  served  with  all  the 
notices,  rules,  pleadings,  &c.  in  the  course  of  the  cause,  on 
both  sides. 

By  R.  G.  H.  2  W.  4,  s.  50,  "  service  of  rules,  orders  and 
notices,  if  made  before  nine  at  night,  shall  be  deemed  good; 
but  not  if  made  after  that  hour." 

Clients,  how  far  bound  by  the  acts  of  their  attorniee.']  By 
all  acts  done  by  an  attorney  within  the  scope  of  his  autho- 
rity, his  client  is  bound.  He  is  bound  even  by  the  acts  of 
the  attorney's  agent.  Griffiths  v.  Williams,  1  T.  R.  710. 
Where  a  party  is  sued  for  a  debt,  payment  of  it  to  the  plain- 
tiff's attorney,  is  the  same  as  payment  to  the  plaintiff  himself, 
and  the  attorney's  receipt  binds  the  client  Yates  v.  Freckle- 
tea,  2  Doug.  623.  If  an  attorney  in  a  cause  at  nisi  prius,  con* 
seat  to  refer  it  to  arbitration,  his  client  is  bound  by  the 
reference.  Filmer  v.  Delber,  3  Taunt.  486.  But  where  the 
attornies  in  a  cause  signed  an  agreement  that  the  record 
should  be  withdrawn  upon  certain  terms,  some  things-  to  be 
done  by  the  plaintiff,  some  by  the  defendant,  and  that  the 
defendant's  costs  should  be  taxed  by  certain  persons  as  be* 
tveen  attorney  and  client :  it  was  holden  that  in  this  the  de- 
fendant's attorney  had  exceeded  his  authority,  and  that  his 
client  was  not  bound  by  the  arrangement.  Iveson  v.  Coring- 
U*,2D.$R.  207,  1 B.  4r  C.  160. 

Undertakings  of  attornies.]  If  an  attorney  undertake  in 
writing  to  appear  for  a  defendant,  he  must  do  so,  otherwise 
the  court  will  punish  him  by  attachment.  See  R.  M.  1654, 
K.  B;  R.  M.  1654,  t.  13.  C.  P.  Mould  v.  Roberts,  AD.dfR. 
719.  See  also  R.  O.  H.  2  W.  4,  s.  31.  The  practice  is  the 
same  in  the  Exchequer.    Don*  28,  29. 

So  where  an  attorney  in  a  cause  gives  an  undertaking  for 
ok  client,  the  court  will  enforce  it  as  against  the  attorney,  by 
attachment,  whether  the  matter  of  it  were  within  the  scope 
of  his  authority  or  not.  Iveson  v.  Corington,  I  B.  fy  C.  160, 
2  D,  4r  A  207.  As,  where  the  attorney  in  an  action  under- 
takes to  pay  the  debt  and  costs  for  his  client,  the  court  of 
which  he  is  an  attorney  will  enforce  the  payment  by  attache 
ment,  even  although  such  undertaking  be  not  in  writing,  and 
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therefore  void  by  the  statute  of  frauds.  Boons  v.  Duncmmh, 
1  Tgr<  283,  1  Cromp.  $  J.  SI 2.  Re  Paterson,  1  Dowl.  468. 
So,  where  an  attorney  had  the  proceedings  in  an  action 
stayed,  upon  an  undertaking  to  pay  the  costs,  the  court  held 
that  he  was  bound  to  fulfil  his  engagement,  although  his 
client  had  since  died.  HelUngs  v.  Jones,  3  Bmg.  70.  So 
where  the  solicitor  for  the  London  creditors  of  a  bankrupt  ia 
the  country,  undertook  on  their  behalf  to  pay  a  portion  of 
certain  expenses,  to  be  incurred  in  opposing  a  proof  under 
the  commission,  the  court  held  him  personally  liable  under 
his  undertaking.  Hall  v.  Ashurst,  4  Cromp.  $  M.  7 14.  And 
the  same,  as  to  undertakings  for  other  purposes.  See  Ex  p. 
Hughes,  5  B.  ff  A.  482.  But  the  court  will  thus  interfere 
summarily  to  enforce  such  undertakings,  only  in  cases  where 
the  attorney  was  at  the  time  attorney  in  the  action  in  which 
it  was  given;  Walker  v.  Arlett,  l  Dowl.  61.  Erp.  Watts,  Id. 
519.  Re  Baseman,  2  Dowl.  161 ;  in  all  other  cases,  they  will 
leave  the  party  to  his  action.  Even  when  the  attorney  for  the 
lessors  of  plaintiff  in  an  ejectment,  gave  a  written  indemnity 
to  a  person,  for  allowing  his  name  to  be  used  as  one  of  the 
lessors,  Iittledale,  J.  refused  to  enforce  it  by  attachment,  but 
left  the  party  to  his  remedy  by  action.  Exp.  Clifton,  5  Dowl. 
218.  So,  where  the  plaintiff,  who  was  an  attorney,  gave  his 
Undertaking  to  indemnify  a  sheriff  under  an  execution,  Taun- 
ton,  J.  refused  to  enforce  it  by  attachment.  North/hid  v. 
Orton,  1  Dowl.  415, 

3.  Their  remedy,  Sfc.  for  costs. 

DeUverf  of  their  hill.']  An  attorney  makes  out  and  delivers 
his  bill,  either  voluntarily,  with  a  view  of  bringing  an  action 
upon  it ;  or  he  is  required  to  do  so  by  a  judge's  order,  with 
a  view  that  the  client  may  have  it  referred  for  taxation.  As 
m  this  latter  ease,  a  judge  will  make  an  order  only  in  those 
cases  and  under  those  circumstances  that  would  warrant  him 
in  ordering  the  bill,  when  delivered,  to  be  'taxed,  it  will  be 
more  convenient  to  treat  of  the  practice  upon  the  subject, 
when  we  come  to  consider  the  taxation  of  attornies'  bills. 
We  shall  here  confine  our  attention  to  the  delivery  of  the  bin, 
previously  to  commencing  an  action  upon  it. 

No  attorney  or  solicitor  shall  commence  or  maintain]  an 
action  or  suit,  for  the  recovery  of  any  fees,  charges  or  dis- 
bursements, at  law  or  in  equity,  until  the  expiration  of  one 
month  or  more  after  such  attorney  or  solicitor  respectively . 
shall  have  delivered  unto  the  party  or  parties  to  be  charged 
therewith,  or  left  for  him,  her  or  them,  at  his,  her  or  their 
dwelling-house  or  last  place  of  abode,  a  MM  of  such  feat, 
charges  and  disbursements,  written  in  a  common  legible 
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hud,  and  in  the  English  tongue  (except  law  terms  and 
nunes  of  writs),  and  in  words  at  length  (except  times  and 
sons) ;  which  bill  shall  be  subscribed  with  the  proper  hand 
of  such  attorney  or  solicitor  respectively.  2  Q.  2,  c.  23, 
t.  23. 

The  month  here  mentioned,  is  a  lunar  month.  Hurt  v. 
Leach,  5  Ksp.  168. 

As  to  what  are  "  fees,  charges  or  disbursements  at  law  or 
in  canity,"  within  this  statute :  drawing  an  affidavit  of  debt 
and  getting  it  sworn ;  Winter  v.  Payne,  6  T.  R.  645 ;  pre- 
paring a  warrant  of  attorney,  Sandom  v.  Bourne,  4  Camp.  68, 
even  although  it  were  not  executed;  Weld  v.  Crawford,  2 
Stark,  538.  Wilton  v.  Gutteridge,  3  B.  &  C.  157 ;  prosecuting 
an  extent  *  £.  ▼.  ColHngridge,  3  Price,  280 ;  obtaining  a 
bankrupt's  certificate ;  Collins  v.  Nicholson,  2  Taunt.  821.  Mir 
tee  Crowder  t.  Dearie,  3  Y.h  J.  433,  fc  infra ;  suing  out  a 
deamm  patsetatem;  Ex  p.  Prickett,  1  New  R.  266;  fees  for 
holding  a  court  leet,  as  steward  of  a  manor :  Lasmere  v.  Letk- 
Bridget  bB.tr  A.  898 :  have  all  been  hoiden  to  be  within  the 
act  So,  text  for  business  done  in  a  court  of  quarter  ses- 
sions, Clark  v.Domwan,  5  T.  R.  694.  Bxp.  Williams,  4  T.  R. 
496,  or  the  Insolvent  court.  Smith  v.  Wattleworth,  4  B.  fc  C. 
364,  or  county  court,  Wardle  v.  Nicholson,  1  Asp.  ft  Af .  356, 
even  for  the  preparing  of  a  replevian  bond,  Id.  are  within  the 
set.  And  generally,  fees  not  only  for  all  business  done  in  court, 
but  for  all  which  is  presumed  in  contemplation  of  law  to  be  done 
in  court,  are  within  the  act.  And  therefore,  where  an  item  in 
a  bill  was  for  attending  the  office  of  the  clerk  of  the  peace,  after 
the  sessions  had  ended,  to  obtain  the  discharge  of  the  defend- 
«nf  s  recognizances,  and  paying  a  fee  for  that  discharge,  it  was 
balden  that  a  signed  bill  should  have  been  delivered :  for  as,  in 
contemplation  of  law, 'the  court  of  quarter  sessions  alone  had 
the  power  to  discharge  such  recognizances,  the  business  must 
be  deemed  to  have  been  done  in  court.  Sylvester  v.  Webster, 
1  Dowl.  708.  Even  for  business  not  supposed  to  be  done  in 
court,  if  done  in  the  course  of  a  suit,  such  as  being  consulted 
by  or  advising  a  client  upon  the  subject  of  an  action  brought, 
will  bring  the  case  within  the  statute.  Smith  v.  Taylor,  7 
Bmr.  259.  Watt  v.  Collins,  1  Ry.StM.  284.  So,  a  fee  for 
attending  at  a  lock-up  house,  obtaining  defendant's  discharge, 
and  filling  up  a  bail  bond,  is  within  the  act.  Fearne  v.  Wilson, 
6B.bC.  86. 

But  foes  for  advice  or  attendances  after  the  suit  is  over, 
Pepper  ▼.  Yeatman,  5  Dowl.  155,  2  Hot.  &  W.  116,  or  for  bu- 
siness dc«  in  parliament,  Williams  v.  Odell,  4  Price,  279,  or 
for  drawing  an  affidavit  of  petitioning  creditor's  debt,  and  bond 
to  the  lord  chancellor,  in  order  to  obtain  a  commission  of 
Bankrupt,  taw  affidavit  never  having  been  sworn,  nor  the  com- 
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mission  sued  out.  Burton  v.  ChaUarton,  3  A.  &  A.  406V  or  ft* 
business  done  under  a  fiat  of  bankruptcy,  Hamilton  v.  Pitt,  7 
Bing.  232.  Crowder  v.  Davis,  3  F.  &  /.  433 ;  and  see  PincheU 
v.  Howe,  2  Camp.  278.  frut  see  Collins  v.  Nicholson,  2  Taunt. 
321,  or  for  business  done  in  a  court  of  requests,  or  in  any 
other*  court  in  which  there  is  no  taxing  officer:  Beck*  v.  Wills, 
\  Cromp.  &  M.  75 ;  these  and  the  like  are  not  within  the 
statute ;  and  an  action  may  be  brought  to  recover  the  amount 
of  such  fees,  without  previously  delivering  a  signed  bill.  So 
where  an  attorney  put  in  bail  for  a  defendant,  and  afterwards 
paid  the  debt  and  costs  for  him :  in  an  action  brought  by  the 
attorney  for  the  amount  merely  of  the  money  so  paid  by  him. 
for  the  defendant,  without  making  any  charge  for  his  trouble 
in  putting  in  bail,  &c.  the  court  held  that  the  delivery  of  a  bill 
was  unnecessary.  Prothero  v.  Thomas,  6  Taunt.  196.  So  fees 
for  searching  any  of  the  public  law  offices,  are  not  within  the 
meaning  of  the  statute.  Ex  p.  Bowles,  1  Hodg.  143, 1  Bissg. 
N.  C.  632.    Fenton  v.  Correa,  1  Ry.  &  AT.  262. 

And  even  for  fees,  &c.  within  the  statute,  if  an  action  be 
commenced  by  the  executor  or  administrator  of  the  attorney. 
Barrett  v.  Moss,  1  Car.  &  P.  3.  and  see  Penson  v.  Johnson,  4 
Taunt.  724,  or  by  the  assignee  under  his  insolvency,  Lester  v. 
Lazarus,  1  dale,  317,  4  Dowl  397,  it  will  not  be 
previously  to  deliver  a  bill. 

But  if  any  one  item  be  within  the  statute,  a  bill  of  the  whole 
must  be  delivered  a  month  before  action  brought.  And 
therefore,  where  an  attorney,  having  a  demand  against  his 
client  for  conveyancing,  and  another  for  business  done  in 
court,  applied  money  which  had  been  paid  to  him  to  the  taxa- 
ble demand,  and  brought  his  action  for  the  conveyancing  busi- 
ness :  the  court  held  that  he  could  not  recover,  as  he  had  not 
delivered  a  bill  before  action  brought ;  he  should  have  delivered 
a  bill  of  the  whole,  and  have  given  credit  generally  for  the 
money  paid.  James  v.  Child,  2  Ttyr.  732.  and  see  Doe  d.  Pal- 
mier v.  Roe,  4  Dowl.  95.  So*  if  it  appear  from  the  particulars 
or  otherwise  that  any  one  item  of  the  demand,  for  which  the 
action  is  brought,  however  small,  is  within  the  statute,  and  no 
bill  has  been  previously  delivered,  the  plaintiff  shall  not  be  si- 
lowed  to  recover  for  the  residue.  Burton  v.  Garcia,  3  Bsp.  149. 
Hill  v.  Humphreys,  2  B.  &  P.  343.  See  Mowbray  v.  Plrmis%9 
112£aj*,285,  semb.  cont.  And  where  an  attorney  failed  to  reco- 
ver for  business  done,  not  having  delivered  a  bill  in  time,  it  we* 
holden  that  he  could  not  have  a  verdict  for  money  lent  by 
him  to  his  client  to  enable  him  to  pay  the  debt  and  costs  in  an 
action,  in  which  he  himself  acted  as  attorney.  Smithr.  Tayim, 
1  Bing.  259. 

As  to  the  necessity  of  delivering  a  bill  by  an  agent:  by  itat. 
12  Q.  2,  c.  13,  s.  6,  nothing  in  the  above  statute,  2  G.  4,  a.**, 
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shall  extern!  to  fees,  ftc.  doe  from  ooe  attorney  to  another,  but 
recourse  must  be  bad  to  such  remedy  as  there  was  previously  to 
me  said  act.  Previously  to  that  act,  the  matter  was  regu- 
lated by  stat.  3  J.  1,  c.  7,  s.  1,  which  also  requires  a  bill  of  "fees 
or  charges"  to  be  delivered  before  attornies  shall  **  charge  their 
efients  with  the  same  fees  or  charges."  But  this  statute  has 
been  bolden  not  to  extend  to  agency  costs,  as  the  country  at- 
tornies are  not  clients  of  their  agents,  within  the  meaning  of  the 
statute;  and  therefore  for  agency  costs,  it  is  not  necessary  to 
defter  a  signed  bill.  Sandys  v.  Hornby,  1  Moody  Sf  R.  33- 
But  In  other  cases  of  business  done  by  one  attorney  for 
mother, a  signed  bill  is  necessary  before  action  brought,  Heming 
v.  ffittsa,  1  Moody  ft  M.  529,  provided  the  business  were  done 
in  the  superior  courts.    Reynal  v.  Smith,  2B.&  Ad.  469. 

The  bill  must  be  written  "  in  a  common  legible  hand,"  and 
"in  words  at  length,  except  times  and  sums."  2  G.  2,  c.  23, 
i.  23,  mpra.  See  Reynolds  v.  Caswell,  4  Taunt.  193.  The  items 
nut  be  set  out,  even  although  the  costs  have  been  already 
taxed  as  between  party  and  party ;  Drew  v.  Clifford,  1  Ry.  &  M. 
280,  2  Car.  &  P.  69 ;  but  a  mistake  in  the  date  of  any  of  the 
items,  not  calculated  to  mislead,  will  not  vitiate  the  bill,  so  as 
to  render  the  delivery  of  it  nugatory.  IVUHams  v.  Barber,  4 
fatal.  806.  The  bill  should  state  also  the  court  in  which  the  busi- 
ness was  done.  See  Letter  v.  Lazarus,  4  Dowl.  397, 1  Gale,  317. 

It  most  be  "  subscribed  with  the  proper  hand  of  the  attorney 
or  solictor."  2  G.  2,  c.  23.  s.  23,  supra.  Where  the  business 
has  been  done  by  attornies  in  partnership,  it  has  been  holden 
that  a  bill  signed  in  the  name  of  the  firm,  without  adding  the 
christian  names,  is  sufficient.  Smith  v.  Brown,  1  Tyr.  486,  1 
Crimp.  &  /.  542.  Where  the  client  was  arrested  for  the 
amount  of  an  attorney's  bill,  which  had  been  delivered,  but  not 
signed,  the  court  held  this  to  be  no  ground  for  discharging  the 
defendant  out  of  custody.  Tomiinson  v.  Clark,  4  Moore,  4.  Two 
bills  should  be  made  out,  compared  with  each  other,  and  signed ; 
one  to  be  delivered  to  the  client,  and  the  other  kept  for  the 
purpose  of  being  given  in  evidence,  if  necessary. 

The  bill  must  be  delivered  to  the  party,  or  left  for  him  at  his 
"dwelling-house  or  last  place  of  abode."  2  G.  2,  c.  23,*.  23,  supra. 
Therefore  leaving  the  bill  at  the  party's  counting  house,  is  not 
■ofitient ;  HUi  v.  Humphreys,  2  B.  &  P.  343 ;  but  leaving  it  at 
his  last  known  place  of  abode,  is.  Wadeson  v.  Smith,  1  Stark. 
324.  Where  the  delivery  was  to  the  party's  attorney,  but  the  party 
hhnself  afterwards  attended  the  taxation,  Dallas,  J,  held  it  to 
be  sufficient.  Warren  v.  Cunningham,  1  Gov:.  71.  And 
where  a  party  to  a  cause,  having  changed  his  attorney,  and  the 
sew  attorney  obtained  a  judge's  order  that  a  signed  bill  should 
be  delivered  to  him,  which  was  accordingly  done :  this  was 
hoUcn  to  be  a  sufficient  delivery  of  the  bill  to  the  party  to  be 
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charged  therewith,  within  the  meaning  of  the  statute,  so  as  to 
enable  the  first  attorney  to  maintain  an  action  against  the 
client  for  the  amount  of  the  bill.  Vincent  v.  Slaymaker,  12 
East,  372.  Where  there  is  a  joint  retainer,  by  several,  a  deli- 
very of  the  bill  to  one,  will  be  deemed  sufficient.  Oxenkam  v. 
Lemon,  2  D.  &  R.  461 .  Gray  v.  Wainman,  7  Moore,  467.  See 
Finchett  v.  How,  2  Camp.  277.  Even  in  insurance  cases,  under 
a  consolidation  rule,  where  the  several  underwriters  employ  the 
same  attorney,  it  is  doubtful  whether  a  delivery  of  the  bill  to 
one  would  not  be  a  sufficient  delivery  as  to  all.  Crowder  v. 
Shee,  1  Camp.  437.  Where  a  bill  is  delivered  to  a  client,  who 
afterwards  dies,  it  is  not  necessary  to  deliver  another  to  his 
executor,  in  order  to  maintain  an  action  against  him.  Reynold* 
v.  Caswell,  4  Taunt.  193.  The  bill  must  be  left  with  the  party  ; 
merely  showing  and  explaining  it  to  him,  will  not  be  sufficient. 
Brooks  v.  Mason,  1  H.  Bl.  290.  Crowder  v.  Shee,  I  Camp.  437. 
Also,  where  an  action  is  brought  against  an  attorney,  and  he 
wishes  to  set  off  a  bill  for  business  done,  he  must  in  like 
manner  deliver  it ;  but  it  is  not  necessary  to  do  so  a  month 
before  pleading  or  trial ;  if  he  do  it  a  reasonable  time  before 
the  trial,  so  as  to  give  the  plaintiff  a  sufficient  opportunity  to 
have  it  taxed,  if  he  shall  think  fit,  it  will  be  sufficient.  Murphy 
v.  Cunningham,  1  Anst.  198.  Bulman  v.  Birket,  1  Esp.  449. 

Action.']  Where  it  is  necessary  to  deliver  a  bill,  previously 
to  bringing  an  action  against  the  client  for  the  amount  of  an 
attorney's  bill,  the  action  must  not  be  commenced  until  after 
the  expiration  of  a  lunar  month  from  the  delivery  of  the  bill, 
unless  the  action  be  at  the  suit  of  an  agent.  Ante.  p.  54.  144. 
Also,  if  a  judge's  order  have  been  obtained  to  tax  the  bill,  the 
action  cannot  be  commenced  pending  the  taxation;  2  G.  2, 
c.  23,  «.  23  ;  Sheriff  y.  Gresley,  5  Nev.  &  Af.  491 ;  but  it  may, 
immediately  after  taxation,  even  pending  an  application  as  to 
the  costs.    Hewitt  v.  BeUott,  2B.&A.  745. 

The  writ  is  in  the  ordinary  form,  on  promises.  The  decla- 
ration also  is  in  the  ordinary  form,  in  assumpsit,  for  work  and 
labour  as  an  attorney,  &c.,  with  a  count  for  money  paid,  when 
necessary,  and  a  count  upon  an  account  stated. 

Most  defences,  except  that  of  a  denial  of  the  retainer,  or  a 
denial  of  the  business  having  been  done,  must  be  pleaded 
specially,  as  we  shall  have  occasion  to  state  more  fully,  pre- 
sently. Where  in  an  action  on  an  attorney's  bill,  a  regular 
interlocutory  judgment  being  set  aside  on  an  affidavit  of 
merits,  the  defendant  pleaded,  not  only  the  general  issue,  but 
also  two  special  pleas,  namely,  that  the  plaintiff  had  not 
taken  out  his  certificate,  and  that  he  had  not  delivered  a 
signed  bill  one  month  before  action  brought;  a  judge  at 
chambers,  upon  application,  made  an  order,  that  the  defend- 
ant should  be  confined  to  the  plea  of  the  general  Issue  only ; 
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and  upon  a  motion  to  set  aside  that  order,  the  court  held 
that  the  judge  had  done  rightly,  as  the  pleas  did  not  raise  a 
defence,  to  which  the  defendant  ought  to  be  let  in,  after  an 
affidavit  of  merits;  and  the  rule  was  therefore  discharged 
vith  costs.     Holmes  v.  Grant,  1  Gale,  69. 

The  plaintiff,  on  the  general  issue,  must  prove — Pint,  his 
retainer  by  the  defendant,  by  proving  the  defendant's  hand- 
writing to  a  written  retainer,  if  there  be  one ;  or  by  proving 
that  the  defendant  came  frequently  to  the  plaintiff's  office, 
during  the  time  the  business  was  carrying  on,  and  gave  direc- 
*j-jos  about  it,  or  by  proving  other  circumstances  from  which 
the  jury  may  presume  a  retainer.    If  the  business  were  done 
in  a  suit  to  which  the  defendant  was  not  a  party,  yet  if  it  were 
?<*  the  defendant's  benefit,  a  written  retainer  is  not  necessary. 
If,  for  instance,  bail  to  the  sheriff  employ  an  attorney  to  put 
:n  bail  above,  they  are  liable  for  the  expenses,  Hector  v.  Car* 
l*-nter,  1  Stark.  190,  and  a  written  retainer  is  not  necessary. 
As  to  joint  retainers,   see  Hellings  v.  Gregory,  1  Car.  &  /\ 
'J7;    Pawcett  v.  WeathaU,  2  Car.  &  P.  305.     Starring  v. 
Cousins,  I  Gale,  259.    Secondly,  the  delivery  of  a  signed  bill, 
if  the  defendant  have  specially  pleaded  that  no  such  bill  was 
dtiirered :  this  is  done  by  producing  a  duplicate  original  of 
the  bul  (see  ante,  p.  145),  whether  signed  or  not,  is  imma- 
terial.  Colling  v.  Treweek,  6  B.  &  C.  394,  and  proving  the 
Ujvery  of  it ;  there  is  no  necessity  to  give  or  prove  a  notice 
to  produce  the  bill  which  was  delivered.    Anderson  v.  May, 
i  B.  &  P.  237.    Where  the  duplicate  produced  in  evidence, 
%u  indorsed,  "March  4th,  1815,  delivered  a  copy  to  C  D," 
■a  the  handwriting  of  a  deceased  clerk  of  the  plaintiff,  whose 
ujty  it  was  to  deliver  the  bill,  and  which  indorsement  was 
proved  to  have  existed  at  the  time  of  the  date,  Lord  Ellen- 
'-•orougn,  C.J.  received  this  as  proof  of  the  delivery  of  the 
ill.    Champneys  v.  Peek,  1  Stark.  404.    Parol  evidence,  how- 
ler, cannot  be  received  of  the  contents  of  the  bill  delivered ; 
rnxiipton  v.  Chase,  2  Camp.  110;   nor  would  the  attorney's 
<ooks  be  evidence  of  them.    That  the  action  was  not  com- 
menced until  after  the  lapse  of  a    month  from  the  deli- 
very of  the  bill,  will  appear  sufficiently  upon  the  face  of  the 
^si  prius  record.     See  Webb  v.  Pritchett,  1  B.  &  P.  263. 
Thirdly,  that  the  business  charged    for   was  done;  this  is 
Droved    by    general    evidence,    particularly   in   cases  where 
the  demand  contains  some  taxable  item,  which  would  have 
f-oabled  the  defendant  to  contest  before  the  master  the  fact 
<>f   the  business  being  done.     Fourthly,  as  to  the  reason- 
ableness of  the  charges :  if  the  bill  be  taxable,  and  hove  not 
l*tn  taxed,  the  defendant  will  not  be  allowed  at  the  trial  to 
contest  the  charges  of  the  different  items,  as  he  might  have 
:jm  that  out  of  court,  if  he  were  not  satisfied  that  the 
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charges  were  reasonable ;  Anderson  v.  May,  2  B.  &  P.  237. 
IVUliamsy.  Frith,  1  Doug.  189;  Hooper  v,  TO,  1  Doug.  198; 
but  if  the  bill  be  not  taxable,  satisfactory  evidence  mast  be 
given  of  the  reasonableness  of  the  charges.  It  may  be  neces- 
sary to  mention,  that  a  bill  delivered  is  deemed  conclusive 
evidence  against  an  increase  of  charge  in  a  subsequent  bill,  on 
any  of  the  items  contained  in  it,  and  strong  presumptive 
evidence  against  any  additional  items.  Loveridge  v.  Botham, 
1  B.  8c  P.  49.  And  if  the  bill  have  been  taxed,  under  a  judge's 
order,  proof  of  the  order,  the  defendant's  undertaking  to  pay 
what  should  become  due.  and  the  master's  allocatur,  will  dis- 
pense with  all  other  proof,  and  will  be  sufficient  to  sustain 
the  action.    Lee  v.  Jones,  2  Camp.  496. 

As  to  the  defence :  If  the  bill  contain  any  item  for  business 
done,  within  the  meaning  of  the  statute,  (see  ante,  p.  143.)  it 
will  be  a  good  defence  that  a  bill  was  not  delivered  in  the 
manner  and  time  appointed  by  the  statute,  before  the  action 
was  brought.  But  this  defence  must  be  specially  pleaded; 
the  defendant  cannot  give  it  in  evidence  under  the  general  issue. 

That  the  business  was  done  at  a  time  when  the  plaintiff  was 
uncertificated,  will  also  be  a  good  defence,  if  it  be  also  shown 
that  he  did  not  afterwards  obtain  his  certificate  'within  the 
year;  but  not  otherwise.  Bowler  v.  Brown,  4  Nev.  8c  M.  17. 
This  also,  it  should  seem,  ought  to  be  specially  pleaded ;  in  the 
case  last  mentioned,  however,  it  was  given  in  evidence  under 
the  general  issue.  If  the  proof  on  the  part  of  the  defendant 
be,  that  during  one  year,  previous  to  the  business  being  done, 
the  plaintiff  was  not  certificated  so  as  to  shew  that  he  was  off 
the  roll,  the  production  of  a  certificate  subsequent  to  that 
and  before  the  business  done,  will  be  good  prima  facie  evi- 
dence of  the  plaintiffs  having  been  readmitted.  Fears*  v. 
Whale,  1  D&R.  712. 

Formerly  if  the  business  were  done  in  the  plaintiff's  name, 
in  a  court  of  which  he  was  not  then  an  attorney,  it  would 
have  been  a  good  defence  to  the  action.  See  Latham  v.  Hyde, 
1  Cromp.  &  M.  128.  But  now,  by  stat.  I  Vict.  c.  56,  s  4, 
"  no  person,  having  been  duly  admitted  an  attorney  or  soli- 
citor in  any  of  Her  Majesty's  courts  of  law  or  equity  at 
Westminster,  shall  be  prevented  from  recovering  or  receiving 
the  amount  of  any  costs  which  would  otherwise  have  been  due 
to  him,  by  reason  of  his  not  being  admitted  an  attorney  or  soli- 
citor of  the  court  in  which  such  costs  shall  have  been  incurred/* 

That  the  business,  although  done  in  the  name  of  the  plaintiff, 
was  really  done,  wholly  or  in  part,  for  the  benefit  of  an  unqua- 
lified person,  will  also  be  a  good  defence  to  the  action.  Bop- 
kinson  v.  Smith,  1  Bing.  13.     See  ante,  p.  134,  135. 

That  the  business  charged  for,  proved  wholly  useless  to  the 
client,  whether  arising  from  gross  negligence  or  ignorance,  or 
from  inadvertence  or  inexperience  only,  of  the  attorney,  will 
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also  be  a  good  defence ;  Hill  v.  Featherstonhaugh  7  fling*.  669. 
ms*  «*  £fcne  ▼.  Arden,  I  Dotal.  705.  Smith  v.  Jto//,  2  Dotrt. 
&Z.  Clf^  v.  Primer,  2  Dowl.  21 ;  but  not,  where  the  negli- 
gence, Ac.  has  been  merely  injurious,  see  Tempter  v. 
sTLagUem.  2  New  R.  136.  Johnson  v.  ^tom,  1  Camp.  176. 
Pasmtore  ▼.  Bsntte,  2  Stark,  59,  or  where  it  has  not  been  the 
sole  cause  of  the  proceedings  being  useless.  Vox  v.  Ward,  1 
.War*.  409. 

The  defendant  may  also  set  up  as  a  defence,  that  the  plain- 
tiff agreed  to  do  the  business,  without  charging  him  any  thing 
for  the  same,  see  Ashford  v.  Price,  3  Stark,  185,  or  upon  such 
fitter  term*,  as  may  form  a  defence  to  the  action. 

The  verdict  aad  subsequent  proceedings,  are  the  same  as  in 


Urn  for  costs.]  An  attorney  has  a  lien  upon  all  deeds  and 
papers  of  his  client  in  his  hands,  to  the  extent  of  the  general 
baimce  due  to  him  from  the  client  for  costs.    Howell  v.  Har- 
4img,  ft  East,  362.    Even  where  the  client  gave  his  attorney  a 
mbb  of  money  to  pay  off  an  execution,  and  the  execution  cre- 
ditor upon  being  paid  delivered  up  to  the  attorney  a  lease 
which  bad  been  deposited  with  him  by  the  client  as  a  security 
far  the  debt :  the  court  held  that  the  attorney  had  a  lien  upon 
me  lease,  lor  the  gmeral  balance  of  costs  due  to  him  by  the 
cheat ;  and  that  such  lien  was  not  extinguished,  by  his  hav- 
ing taken  the  acceptances  of  his  client  for  the  amount  of  that 
balance,  some  of  which  were  dishonoured  at  the  time  the  lease 
came  into  his  hands.    Stevenson  v.  Blakelock,  1  M.  &  S.  535. 
So,  where  a  mortgagee  placed  the  title  deeds  in  the  hands  of 
his  attorney,  and  the  estate  was  afterwards  sold,  it  was  holden 
that  the  attorney  was  not  bound  to  give  up  the  deeds  to  the 
purchaser,  until  he  was  paid  the  amount  of  the  costs  due 
to  him  from  the  mortgagee.     Ogle  v.  Story,  1  Nev.  &  Af.  474. 
So,  where  the  client  became  bankrupt,  the  court  held  that  the 
attorney  had  a  lien  upon  all  deeds  and  papers  in  his  hands,  as 
against  the  assignees,  not  merely  for  the  amount  of  his  bill 
for  busmen*  done  before  the  bankruptcy,  but  also  for  the  costs 
of  an  action  brought  by  him  afterwards  against  the  bankrupt 
for  the  amount  of  his  bill,  supposing  that  action  not  to  have 
been  improperly  brought  for  the  purpose  of  increasing  costs. 
Lambert  v  Buckmaster,  2  B.  &  C.  616.    See  Re  Sharpe,  1 
Dowl.  432.     Where,  in  an  action  on  an  attorney's  bill,  which 
was  defended  on  the  giound  of  negligence,  the  client  applied 
that  a  case,  with  the  opinion  of  counsel  thereon,  which  had 
been  procured  for  him  by  the  plaintiff,  and  which  was  then  in 
the  plaintiff's  hands,  should  be  delivered  up  to  him,  upon  his 
paying  the  costs  of  the  same,  or  that  a  copy  of  it  at  his  ex- 
pense should  be  furnished  to  him :  the  court  held  that  he  was 
entitled  to  it ;  the  case  and  opinion  were  his,  whether  the  at- 
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torney  were  guilty  of  the  negligence  or  not,  and  he  bad  a 
right  to  it,  upon  paying  for  it.  Evan*  v.  Delegal,  4  DotcJ. 
374.  This  right  of  lien  of  the  attorney,  however,  is  merely 
co-extensive  with  the  right  of  the  client :  if  the  client  hare  no 
right,  the  attorney  has  no  lien ;  if  the  client  have  a  right  to  a 
certain  extent,  the  attorney  has  a  lien  to  that  extent  only. 
Hollis  v.  Claridge,  4  Taunt.  807. 

The  client,  upon  paying  his  attorney's  bill,  has  a  right  to 
have  delivered  up  to  him,  not  only  the  original  deeds, 
&c.  belonging  to  him,  but  also  all  drafts,  copies  &c.  which 
in  the  hands  of  the  attorney.    Ex  p.  Hart/all,  7  JB.  &  C.  528. 
And  if  in  this  case,  or  where  nothing  is  due  to  the  attorney, 
the  attorney  refuse  to  deliver  them  up,  upon  being  required  to 
do  so,  the  court  or  a  judge  will  compel  him.    And  they  have 
exercised  this  summary  jurisdiction,  even  where  an  attorney, 
as  steward  of  a  manor,  had  court  rolls  and  other  muniments 
in  his  hands,  and  refused  to  deliver  them  up  to  his  employer. 
Ex  p.  Corpus  Christi  College,  6  Taunt.  105.    Bat  it  is  only  at 
the  instance  of  the  client,  or  of  those  legally  claiming  under 
him,  that  the  court  will  thus  interfere.    See  Re  Thornton,  2 
Dowl.  156.  Exp.  Crisp,  Id.  455.    Where  a  party  gave  a  deed 
to  an  attorney,  for  the  purpose  of  getting  it  executed  by  his 
client,  the  court  refused  to  order  him  to  deliver  it  up.     Ex 
p.  Smart,  1  Har.  &  W.  526.    Where  a  man  having  in  bis  will 
made  his  housekeeper  sole  legatee,  afterwards  gave  the  will  to 
his  attorney  for  the  purpose  of  destroying  it,  but  died  before 
the  attorney  had  actually  done  so,  and  his  son  took  out  tetters 
of  administration  :  the  court  refused  to  order  the  attorney  to 
deliver  up  the  will  to  the  legatee.    Ex  p.  Crisp,  2  Dowl.  465. 
And  where,  pending  a  rule  of  this  description,  the  court  of 
Chancery  compelled  the  attorney  to  deposit  the  deeds,  ate.  in 
that  court,  the  court  of  Queen's  Bench  discharged  the  rule. 
Re  Walmesley,  4  Nev.  &  M.  543,  1  Har.  &  W.  88.    So,  where 
a  party,  after  successfully  resisting  an  action  by  an  attorney 
for  costs,  on  the  ground  of  not  having  retained  him,  after- 
wards  applied  to  have  certain  documents  delivered  up  by  the 
attorney,  which  had  come  to  his  hands  in  the  course  of  the 
transactions  in  which  the  costs  were  incurred :  Coleridge,  J. 
held  that,  as  the  party  had  already  treated  the  attorney  as  not 
being  employed  by  him,  he  could  not  then  be  permitted  to 
allege  that  he  was,  in  order  to  compel  him  to  deliver  up  these 
documents :  and  he  accordingly  refused  the  rule.    Ex  p.  Max- 
well, 4.  Dowl.  87.    Also,  where  an  attorney  holds  deeds  or 
papers  for  two  parties,  the  court  will  not  refer  it  to  the  mas- 
ter or  prothonotary,  to  ascertain  to  which  of  the  parties  he 
should  deliver  them  up.    Duncan  v.  Richmond,  7  Taunt.  391. 
See  ex  p.  Bretter,  1  Har.  &  fV.  212.    And  where  an  attorney, 
who  had  drawn  his  own  marriage  settlement,  and  with  whom 
it  had  been  deposited  for  safe  custody,  was  allowed  to  retain 
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k  until  after  the  only  child  of  the  marriage,  and  who  was  en- 
titled to  the  property  settled,  had  come  of  age :  Littledale,  J. 
refined,  after  such  a  lapse  of  time,  to  order  him  to  deliver  the 
wfttrment  up  to  the  trustee.  Ex  p.  Moron,  1  Dowl.  6.  And 
even  in  cases  where  the  court  would  exercise  this  summary 
jurisdiction,  with  respect  to  an  attorney,  yet  if  the  attorney 
become  bankrupt,  and  the  deeds  of  his  client,  amongst  his 
other  papers,  come  into  the  hands  of  his  assignees,  the  court 
cannot  compel  the  assignees,  in  this  summary  way,  to  deliver 
then  up.  Ks  p.  Roy,  1  Har.  At  W.  669,  4  Dowl.  573.  The 
rale  in  these  cases  calls  upon  the  attorney  to  shew  cause  why 
be  should  not  deliver  up  the  deeds,  &c.  in  question :  you  can- 
not make  it  part  of  the  same  rule,  that  in  case  he  shall  not  de- 
fiver  them  up,  an  attachment  shall  issue  against  him ;  for  the 
attachment  can  only  issue  for  disobedience  of  the  rule,  if 
granted.  Roscoe  v.  Hardman,  5  Dowl.  157,  2  Har.  &  W. 
118. 

An  attorney  has  a  lien  upon  a  judgment  obtained  by  him 
far  his  client,  and  upon  any  money  levied  under  an  execution 
upon  it.  And  the  same,  where  a  sum  of  money  is  awarded  to 
ms  cueist.  Ormerod  v.  Tate,  1  East,  464.  And  where  money 
was  so  levied  under  an  execution  for  a  plaintiff,  it  was  holden 
that  his  attorney  was  entitled  to  have  it  paid  over  to  him, 
notwithstanding  the  client  had  become  bankrupt,  and  a  docket 
was  struck  against  him.  Griffin  v.  Eyles,  1  H.  Bl.  122.  And 
if  the  opposite  party,  or  his  attorney  or  bail,  after  notice  of 
the  attorney's  lien,  Welsh  v.  Hole,  1  Doug.  238,  by  collusion 
with  the  client,  pay  him  the  debt,  or  compromise  it  with  him, 
intending  to  defraud  the  attorney,  the  court,  although  they 
cannot  interfere  to  prevent  the  client  from  discharging  the 
other  party,  if  in  custody,  Marr  v.  Smith,  4  B.  &  A.  466,  or 
from  entering  satisfaction  upon  the  roll,  Abbott  v.  Rice,  3 
Bing.  132,  will  order  the  person  so  colluding  with  the  client 
to  repay  to  the  attorney  the  sum  recovered,  or  at  least  to  the 
extent  of  his  lien,  Read  v.  Dupper,  6  T.  R.  361.  Ormerod  v. 
Tate,  1  East,  464,  or  in  very  clear  cases  of  collusion,  but  not 
otherwise,  will  allow  the  attorney  to  proceed  in  the  action  or 
against  the  bail,  to  recover  it.  See  Swain  v.  Senate,  2  New  R. 
99.  Young  v.  Redhead,  2  Dowl.  119.  Jordan  v.  Hunt,  3 
Dowl.  666,  1  Gale,  159.  Nelson  v.  Wilson,  6  Bing.  568. 
Hedges  ▼.  Jordan,  2  Har.  &  W.  92.  Graves  v.  Bodes,  5 
Tgumt.  429.  And  where  a  plaintiff  and  defendant  collusivety 
settled  an  action,  without  the  knowledge  of  the  plaintiff's 
attorney,  by  the  defendant's  giving  a  bill  for  £24,  of  which 
£19  was  for  the  debt,  and  £5  for  the  costs,  although  the  latter 
actually  amounted  to  £24  :  the  bill  having  been  deposited  in 
the  hands  of  a  third  party,  the  court  of  Exchequer,  upon  ap- 
plication, ordered  It  to  be  delivered  up  to  the  plaintiff's  at- 
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tomey,  in  satisfaction  of  hU  costs.  Oould  v.  Doris,  1  iyr. 
380,  1  DowL  288.  Still,  however,  as  it  is  the  client's  actios* 
not  the  attorney's,  he  has  a  right  to  settle  it  in  what  manner 
he  pleases,  provided  he  do  not  collude  with  the  other  party  to 
defraud  his  own  attorney.  Per  Parke,  B.  in  Jordan  v.  iftntf, 
3  DowL  667,  666.  Chapman  v.  Haw,  1  Taunt.  341.  Bloem- 
field  v.  Blake,  2  DowL  272.  And  tee  Pyne  v.  Brie,  8  7VR, 
407.  And  where  the  defendant  was  arrested,  and  the  plain- 
tiff's attorney  desired  the  officer  not  to  let  him  go  at  large, 
without  an  express  consent  from  him,  as  he  had  a  lien  for  hi* 
costs ;  but  the  officer,  by  the  plaintiffs  authority,  and  without 
the  consent  of  the  attorney,  discharged  the  defendant:  the 
court  held  that  the  sheriff  was  not  liable  to  the  attorney  for 
his  costs.  Martin  v.  Francis,  2  B.  &  A.  402.  And  in  actions 
for  unliquidated  damages,  as  for  an  excessive  distress,  Tovery 
v.  Payne,  1  fi.  &  Ad.  660,  1  DowL  324,  or  the  like,  the  at- 
torney has  no  right,  by  notice  or  otherwise,  to  prevent  the 
parties  from  compromising  or  otherwise  settling  the  action 
before  judgment,  although  the  effect  may  be  that  he  shall  lose 
his  costs. 

In  cases  where  judgments  in  cross  actions  are  allowed  to  be 
set  off,  one  against  the  other,  there  was  formerly  a  difference  in 
the  practice  of  the  courts,  as  to  whether  it  should  be  done  sub- 
ject to  the  attorney's  lien  or  not :  in  the  Queen's  Bench  it  was 
always  subject  to  the  attorney's  lien,  Middleton  v.  Hill,  1  Af .  &  5. 
240.  Randall  v.  Putter,  6  T.  R.  456.  Stephens  v.  Weston,  3 
B.  &  C.  535.  Harrison  v.  Bambridge,  2B.&C.  800.  Mitchell 
v.  Oldfldd,  4  T.  R.  123,  unless  where  both  sets  of  costs  accrued 
in  the  same  action,  such  as  a  set  off  of  interlocutory  costs 
against  the  costs  of  the  action,  or  the  like ;  Howell  v.  Harding, 
8  East,  362.  but  see  Aspinall  v.  Stamp,  3  B.  &  C.  108;  and 
the  same,  seemingly,  in  the  Exchequer:  Oifford  v.  Gifford, 
Forrest,  109.  Qabbit  v.  Chaytor,  1  Anst.  279.  Smith  v.  Brock- 
lesby,  1  Anst.  61 ;  but  in  the  Common  Pleas,  in  a  set  off  of  this 
description,  the  attorney's  lien  was  not  regarded.  Brown  v. 
Sayce,  4  Taunt.  320.  lamas  v.  MeUor,  5  Moore,  95.  Bridges 
v.  Smyth,  1  Dowl.  242.  In  order,  however,  to  make  the  prac- 
tice of  the  different  courts,  in  this  respect,  uniform,  it  is  now 
ordered  by  R.  G.  H.  2  W.  4,  s.  93,  that  "  no  set  off  of  damages 
or  costs  between  parties,  shall  be  allowed,  to  the  prejudice  of 
the  attorney's  lien  for  costs  in  the  particular  suit,  against  which 
the  set  off  is  sought;  provided,  nevertheless,  that  interlo- 
cutory costs  in  the  same  suit,  awarded  to  the  adverse  party, 
may  be  deducted."  See  Doe  v.  Sinclair,  5  DowL  26.  The  words 
"  damages  or  costs"  here  mean  damages  or  costs  in  adverse 
suits  only.  And  therefore,  where  a  verdict  is  found  for  some 
of  several  defendants,  and  a  verdict  against  the  others,  the 
judgment  for  the  defendants  may  be  set  off  against  the  judg- 
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teent  for  the  plaintiff,  without  regard  to  the  attorney's  lien,  not 
only  in  the  court  of  Common  Pleas,  George  v.  Eh  ton,  et.  al.  1 
Bmg.  AT.  C.  513,  but  in  the  court  of  Queen's  Bench  also.  tees 
v.  Kendall,  ei.  al.  5  AVr.  6c  M.  340.  Where,  on  the  other  hand, 
two  causes  between  the  same  parties  were  referred  to  an  arbi  - 
traitor,  and  he  awarded  for  the  plaintiff  in  one,  and  for  the  de- 
fendant in  the  other,  and  directed  that  the  damages  and  costs 
in  the  one  case  should  be  set  off  against  the  damages  and  costs 
in  the  other :  the  court,  upon  application,  set  aside  so  much  of 
the  award  as  related  to  the  set  off,  as  being  contrary  to  the 
above  rule.  Cowell  ▼.  Betteley,  2  Dowl.  780.  But  where,  in  a 
set  off  of  judgments  in  cross  actions,  it  appeared  that  the  at- 
torney, who  insisted  that  it  should  be  subject  to  his  lien,  had 
conducted  the  action  brought  by  him,  in  his  own  name,  in  a 
court  of  which  he  was  not  an  attorney,  the  court  held  that  he 
was  not  entitled  to  any  lien  for  his  costs,  and  that  his  client's 
judgment  therefore  should  be  set  off  against  the  judgment  of 
the  other  party,  without  any  regard  to  his  claim.  Latham  v. 
Hyde,  1  Crimp.  Sfc  M.  128,  1  Dowl.  594.  but  see  now  1  Vict. 
r.  56.  s.  4.  The  lien  in  this  case,  is  as  to  the  costs  in  that 
particular  cause  only,  and  not  for  the  attorney's  general 
balance;  Watson  v.  Maskell,  1  Bing.  N.  C.  366;  and  is  to  be 
calculated  upon  a  taxation  as  between  attorney  and  client. 
Watson  t.  Maskell,  1  Bing.  N.  C.  727,  1  Hodg.  73. 

lAen  of  agents.']  An  agent  to  a  country  attorney  has  no  lien 
for  his  general  balance,  upon  any  money  of  the  client  which 
comes  into  his  hands ;  Moody  v.  Spencer,  2  D.  &  R.  6  ;  but  he 
baa  a  particular  lien,  to  the  extent  of  his  agency  charges  in 
that  particular  suit,  even  although  the  country  attorney  be  in- 
debted to  his  client  in  a  sum  exceeding  the  amount  of  his  costs 
in  the  cause.  White  v.  Royal  Exchange  Assurance  Co.  1  Binp. 
20.  Bat  he  has  the  ordinary  lien  of  an  attorney,  for  his  ge- 
nera] balance,  upon  the  papers  or  money  of  his  own  client,  the 
country  attorney,  which  may  at  any  time  come  into  his  hands. 
Taunton  v.  Goforth,  6  D.  &  R.  384.  See  Bray  v.  Hine,  6  Price, 
203.     Gray  et.  al.  v.  Kirby,  2  Dowl.  601.  and  ante,  p.  53,  54. 

Taxation  of  costs.]  By  stat.  2  G.  2,  c.  23,  s.  23,  after  malcing 
provisions  as  to  the  delivery  of  a  signed  bill  before  action 
brought,  as  mentioned  ante,  p.  142,  it  is  enacted  that  upon  ap- 
plication of  the  party  chargeable,  to  the  lord  chancellor,  master 
of  the  rolls,  or  to  the  court  of  Queen's  Bench,  Common  Plcn<, 
or  Exchequer,  &c.  or  to  any  judge  or  baron  of  the  said  courts, 
"  in  which  the  business  contained  in  such  bill  or  the  greater 
part  thereof,  in  amount  or  value,  ?' ill  have  been  transacted, 
and  upon  the  submission  of  the  party  to  pay  the  whole  sum 
that  upon  taxation  shall  appear  to  be  due,"  the  court  or  judre 
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may  refer  the  said  bill,  and  the  attorney's  or  solicitor's  demand 
thereupon  (although  no  action  or  suit  be  pending  in  such  court 
touching  the  same)  to  be  taxed  by  the  proper  officer  of  the 
court. 

It  is  necessary  in  the  first  place  to  premise  that,  as  the  same 
clause  of  the  statute  relates  to  both  the  delivery  of  the  bill  and 
the  reference  of  it  for  taxation,  in  all  cases  in  which  a  bill  must 
be  delivered,  it  may  be  taxed ;  that  is  to  say,  if  a  bill  contain 
any  one  item,  such  as  is  described  ante,  p.  143, as  coming  within 
the  meaning  of  the  words  "  fees,  charges,  or  disbursements  at 
law  or  in  equity,"  it  may  be  referred  for  taxation.  Even  in  the 
case  of  an  executor  of  an  attorney,  who,  we  have  seen,  is  not 
bound  to  deliver  a  bill,  previously  to  bringing  an  action  upon 
it,  see  ante,  p.  144,  yet  if  he  do  deliver  one,  or  if  one  have  been 
delivered  by  the  testator,  it  may  be  referred  for  taxation. 
Penson  v.  Johnson,  4  Taunt.  724.  Formerly,  indeed,  the  courts 
sometimes  exercised  a  jurisdiction  over  attomies,  in  this  re- 
spect, independently  of  the  statute,  and  referred  their  bills  for 
taxation  wherever  they  considered  it  requisite,  although  they 
contained  no  taxable  items ;  Wilton  v.  Gutteridge,  3  B.  &  C. 
157 ;  but  their  authority  to  do  so  has  been  since  doubted 
by  the  court  of  King's  Bench,  who,  after  conference  with  the 
other  judges,  refused  to  order  such  a  bill  to  be  taxed ;  Dagley 
v.  Kentish,  2  B.  &  Ad.  411 ;  and  in  a  more  recent  case,  that 
court  held  it  to  be  settled  law,  that  the  judges  had  no  authority 
to  refer  a  bill  foj  taxation,  except  under  the  provisions  of  the 
above  statute.  Clutterbuck  v.  Combes,  5B.  ft  Ad.  400.  And 
this  is  now  the  practice  in  all  the  courts.  Ex  p.  Bowies,  1 
Hodg.  143.  Howard  v.  Groom,  4  Dowl.  21.  Doe  d.  Palmer  v. 
Roe,  4  Dowl.  95.  The  attorney,  however,  will  not  be  allowed 
to  split  his  demand  into  two  bills,  one  containing  the  items 
which  are  taxable,  the  other  those  which  are  not,  in  order  to 
avoid  a  taxation  of  part;  see  James  v.  Child,  2  Tyr.  732, 
ante,p.\44;  if  he  do,  they  would  probably  be  deemed  one  entire 
demand,  and,  as  such,  both  would  be  referred  for  taxation.  Sec 
Doe  d.  Palmer  v.  Roe,  4  Dowl.  95. 

The  application  to  tax  an  attorney's  bill  can  be  made  by  the 
client  only,  and  not  by  a  third  person.  Where  an  attorney, 
who  had  delivered  his  bill,  and  which  the  client  approved  of, 
sued  out  a  commission  of  bankrupt  against  his  client,  on  the 
joint  petition  of  himself  and  another,  and  he  was  appointed 
assignee ;  and  in  an  action  afterwards  brought  by  him  to 
recover  the  amount  of  a  debt  due  to  the  estate,  the  defendant 
obtained  a  judge's  order  to  have  the  bill  taxed,  with  a  view  of 
reducing  it  below  the  sum  necessary  (as  a  petitioning  creditor's 
debt)  to  sustain  the  commission :  the  court,  upon  application, 
set  aside  the  judge's  order,  saying  that  no  third  party  had  a 
right  to  tax  a  bill,  in  which  the  client  himself  had  acquiesced. 
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Clutterbuck  v.  Combes,  5  B.  fit  Ad.  400.  So,  where  an  eject- 
ment was  brought  for  a  forfeiture,  and  the  tenant  before  ap- 
pearance came  to  an  agreement  with  the  lessor,  by  which  he 
was  to  pay  the  lessor's  attorney  his  bill  of  costs  in  the  action ; 
and  the  bill  was  accordingly  delivered,  and  paid :  the  tenant 
having  afterwards  applied  to  have  the  bill  taxed,  Coleridge,  J. 
refined  it,  holding  that  the  court  had  no  power  to  refer  an  at- 
torney's bill  for  taxation,  at  the  prayer  of  any  person  but  the 
client.  Doe  d.  Palmer  v.  Roe,  4  Dowl  95,  1  Hot.  &  W.  339. 
But  where  the  party  who  employed  the  attorney,  was  obliged 
to  sue  in  the  name  of  another,  it  was  holden  that  this  circum- 
stance did  not  prevent  him  from  having  his  attorney's  bill 
taxed.    Re  Matters,  1  Bar.  &  W.  348,  4  Dowl.  18. 

As  to  the  time  within  which  such  an  application  may  be 
made :  an  attorney's  bill  may  be  referred  for  taxation,  at  any 
time  before  it  is  paid ;  Anon.  I  Tidd.  333  ;  and  the  court  have 
referred  a  bill  for  taxation,  at  the  instance  of  an  executor, 
although  it  was  sworn  that  it  was  approved  of  by  the  testator, 
and  he  had  paid  money  on  account  of  it.  Wollaston  v.  Weston, 
1  Hot.  &  W.  366,  4  Dowl.  3.  But  after  a  bill  has  been  settled 
and  paid,  the  court  will  not  refer  it  for  taxation,  particularly  at 
any  considerable  distance  of  time,  unless  it  can  be  impeached 
on  the  ground  of  some  very  gross  overcharge,  or  of  business 
being  charged  for  which  was  not  in  fact  done,  or  for  other 
fraud,  or  imposition,  or  mistake,  or  on  the  ground  of  some 
other  specific  charge,  distinctly  pointed  out.  Wilkinson  v. 
Foster,  7  Moore  496.  Per  Bay  ley,  B.  in  Orover  v.  Heath,  2 
Dowl.  285.  Ex  p.  Shipden  6  D.  &  R.  399.  Pistor  v.  Dunbar, 
1  Anst.  186.  Manning  v.  Brown,  3  Dowl.  31.  And  where  two 
persons,  having  a  claim  to  some  property,  agreed  with  an  at- 
torney to  sue  for  it  at  his  own  risk  and  expense,  and  he  was  to 
have  one-third  of  any  sum  he  should  recover,  instead  of  costs; 
and  he  accordingly  sued,  recovered  a  sum  of  money,  paid  it 
over  to  the  parties,  and  received  one-third  according  to  the 
agreement ;  the  parties  eleven  years  afterwards,  applied  to  have 
that  sum  refunded,  or  that  the  attorney  should  deliver  a  bill  of 
his  charges  for  the  businei s  done  and  refund  the  balance  after 
taxation ;  but  Littledale,  J.  held  that  the  application  could  not 
be  entertained ;  however  the  court  might  deal  with  such  a  case, 
if  the  application  had  been  made  shortly  after  the  transaction, 
yet  after  such  a  lapse  of  time,  it  was  too  late  to  impeach  it. 
Kx  p.  Yeatman,  4  Dowl.  304,  1  Har.  &  W.  510. 

The  application  must  be  made  to  the  court  or  a  judge 
thereof,  in  which  the  business  contained  in  the  bill,  or  the 
greater  part  thereof  in  amount  or  value  was  transacted ;  2  6. 
2,  c.  23,  s.  23 ;  and  hence  the  necessity,  where  the  application 
is  made  to  the  court,  of  shewing  in  the  affidavit  not  only  that 
the  bill  contains  some  taxable  items,  but  also  that  the  greater 
part  of  such  taxable  items  are  for  business  done  in  the  court  in 
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which  the  application  is  made.  Ex  p.  King,  3  Doutl.  41,  3 
JV«/.  &  Af.  437.  But  in  ordinary  cases  the  application  most  be 
made  to  a  judge  at  chambers,  upon  summons ;  the  court  will 
not  entertain  it ;  Bauett  v.  Oiblet,  2  Dotal.  650 ;  and  in  such 
a  case,  as  the  bill  itself  may  be  produced  before  the  judge,  it 
is  not  necessary  to  substantiate  the  above  facts  by  affidavit. 
By  R.  G.  H.  2  W.  4,  s.  91.  "An  order  to  deliver  or  tax  an 
attorney's  bill,  may  be  made  at  the  return  of  one  summons,  the 
same  having  been  served  two  days  before  it  is  returnable."  Im- 
mediately upon  the  order  being  obtained,  or,  if  necessary,  before 
the  summons  is  served,  the  party  should  sign  the  usual  un- 
dertaking in  the  judge's  book,  to  pay  the  costs  where  taxed  ; 
for  until  this  undertaking  is  signed,  the  attorney  is  not  pre- 
vented from  commencing  an  action  for  the  amount  of  his  bill. 
Williams  v.  Roberto,  3  Dowl.  512, 1  Qale,  56.  And  on  the  other 
hand,  the  attorney  should  take  care  that  such  undertaking,  or  an 
order  to  pay  the  costs,  when  taxed,  be  embodied  in  the  judge's 
order ;  for  unless  that  be  done,  he  will  have  a  difficulty  in  ob- 
taining an  attachment,  in  case  the  costs  shall  not  be  paid.  See 
Exp.  Ward,  1  Har.  &  W.  212.  Ryalls  v.  Emerson,  2  Dowl. 351. 
<md  ante,  p.  120.  So  if  the  attorney  insist  upon  interest 
on  any  of  the  items  of  his  bill,  he  must  have  it  made  part 
of  the  terms  of  the  order ;  otherwise  the  master  will  not  be 
warranted  in  allowing  it  in  taxation.  Berrington  v.  Phillip*,  4 
Dotal.  758,  1  Qale,  404.  See  3  &  4  W.  4,  c.  42,  t.  28.  Where 
two  persons  are  jointly  liable  for  the  costs,  and  one  only  applies 
to  have  the  bill  taxed,  unless  both  sign  the  undertaking  in  the 
judge's  book,  a  judge  cannot  make  the  order ;  the  application 
in  such  a  case  must  be  special,  to  the  court.  Hoby  er.  al*  v. 
Pritchard,  5  Dowl.  301. 

We  have  hitherto  been  considering  an  application  to  tax 
before  action  brought.  But  after  action  brought  on  an  attor- 
ney's bill,  containing  taxable  items,  see  ante,  p.  143,  a  judge  at 
chambers  may  order  it  to  be  taxed,  without  requiring  the  de- 
fendant to  give  the  usual  undertaking  to  pay  the  amount  when 
taxed;  Watson  v.  Postan,  2  Tyr.  406,  1  Dowl.  556;  and  this 
may  be  done  at  the  instance  of  one  of  two  defendants,  as  well 
as  of  both.  Id.  But  in  such  a  case,  the  usual  practice  is,  to  order 
final  judgment  to  be  signed  at  a  particular  time  for  the  amount 
of  the  allocatur.  The  court  have  even  ordered  a  taxation  after 
verdict,  under  peculiar  circumstances,  Nuttall  v.  Marr,  3  Dowl. 
33,  and  upon  terms.    Lee  v.  Wilson,  2  Chit.  63. 

Having  obtained  the  order,  get  an  appointment  on  it  from 
the  master,  and  serve  a  copy  of  it  upon  the  attorney. 
By  R.  G.  H.  2  W.  4,  s.  92,  "  one  appointment  only  shall  be 
deemed  necessary  for  proceeding  in  the  taxation  of  costs  or  of 
an  attorney's  bill."  Attend  the  taxation  accordingly ;  and  if 
no  person  attend  upon  the  part  of  the  attorney,  the  master  or 
prothonotary  will  tax  the  costs  ep  parte.  See  Sadler  v.  Robins, 
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1  Camp.  253.  In  taxing,  the  officer  may  tax  off  such  of  the 
costs  as  he  may  deem  to  have  been  unnecessarily  incurred. 
Per  Pattern,  J.  in  HeoU  v.  Hail,  2  Dotal.  163.  But  he 
cannot,  under  the  usual  order,  tax  off  the  charges  for  business, 
which  is  alleged  to  have  become  useless  to  the  client  through 
the  negligence  of  the  attorney.  Jonte  v.  Robert*,  2  Dowl.  656. 
So  vfaere  the  attorney  charged  a  sum  as  paid  by  him  for  the 
client,  for  the  amount  of  a  proctor's  bill,  and  the  master  re- 
fused to  tax  this  latter  bill,  but  allowed  the  whole  of  it,  the 
court  held  that  he  had  done  rightly.  Franklin  v.  Feather$tan~ 
kaugk,  3  Nev.  &  M.  779.  Where  the  client  entered  into  an 
agreement  with  his  attorney,  to  pay  him  at  a  certain  specified 
rate  for  business  to  be  done,  the  court  held  that  although  such 
agreement  was  not  binding,  yet  that  charges  made  according 
to  it,  might  be  allowed  on  taxation,  if  the  master,  on  inquiry 
into  them,  should  think  them  proper ;  and  where  such  charge* 
bad  been  allowed  and  paid,  the  court  refused  an  application  to 
review  the  taxation  on  this  ground,  made  four  months  after* 
wards,  it  not  being  shewn  that  the  master  had  forborne  to  ex* 
erdse  bis  judgment  on  the  charges,  in  consequence  of  the 
agreement.  Drxus  v.  Scroope,  2  B.  &  Ad.  581 .  See  ako  Re 
Haeten,  1  Hot.  &  W.  348,  4  DowL  18.  •  Ex  p.  Yeatmem,  I 
Her.  &  W.  510. 

If  either  party  be  dissatisfied  with  the  taxation,  he  may 
move  that  the  officer  shall  review  it.  If  an  attorney's  bill  for 
business  done  in  the  courts  of  Common  Pleas  and  Queen's 
Bench,  be  referred  to  the  master  of  the  Common  Pleas  for 
taxation,  and  the  master,  as  is  usual,  refer  that  part  of  it 
relating  to  the  business  in  the  Queen's  Bench  to  the  master 
of  that  court :  the  taxation  of  the  master  of  the  Queen's 
Bench,  is  in  that  case  deemed  the  taxation  of  the  master  of 
the  Common  Picas,  and  any  objection  to  it  must  be  made,  not 
to  the  court  of  Queen's  Bench,  but  to  Common  Pleas.  Re 
Jmet,  1  Dowl.  424.    And  the  same,  as  to  the  other  courts. 

By  stat.  2  G.  2,  c.  23,  s.  23,  no  action  shall  be  commenced 
or  prosecuted  touching  the  attorney's  demand  upon  the  bill 
so  referred,  pending  the  reference  and  taxation.  Where  the 
dtent  delayed  obtaining  an  appointment  to  tax,  and  the  attor- 
ney, treating  that  as  a  waiver,  commenced  an  action  on  his 
bill,  and  caused  his  client  to  be  arrested :  the  court  held  that  he 
was  not  warranted  in  doing  so,  and  the  client  was  accordingly 
discharged,  and  the  attorney  ordered  to  pay  the  costs.  Sheriff 
v.  GresSey,  5  Nev.  &  M.  491,  overruling  Steventon  v.  Wateon, 
1  fi.  fc  P.  365.  But  where  the  client  had  obtained  and  served 
a  summons  for  an  order  to  tax,  but  had  not  signed  the  under* 
taking  in  the  judge's  book,  it  was  holden  that  the  summons, 
though  attendable,  was  of  itself  no  stay  of  proceedings,  without 
the  undertaking ;  and  that  the  attorney  having  commenced  an 
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action  on  the  same  day,  the  summons  was  attendable,  his  pro- 
ceedings were  regular.  Williams  v.  Roberts,  3  Dowl.  512.  So, 
where  the  attorney  commenced  his  action,  after  the  taxation 
was  completed,  but  pending  an  application  as  to  the  costs  of 
taxation  (more  than  a  sixth  having  been  taxed  off),  it  was 
holden  regular.    Hewitt  v.  Bellott,  2  B.  &  A.  745. 

Costs  of  taxation.]  By  stat.  2  G.  2,  c.  29,  s.  23,  s.  23,  if  the 
bill,  when  taxed,  be  less  by  a  sixth  part  than  the  bill  delivered, 
the  attorney  shall  pay  the  costs  of  taxation ;  but  if  not  less  by 
a  sixth  part,  the  court,  at  discretion,  may  charge  the  attorney 
or  client  with  such  costs,  according  to  the  reasonableness  or 
unreasonableness  of  the  bill.  Where  the  sum  taxed  off 
amounts  to  nearly  a  sixth,  the  courts  usually  allow  the  client 
the  costs  of  taxation,  Baker  v.  Mills,  2  Dowl.  382,  Ex.,  or  at 
least  will  not  oblige  him  to  pay  them.  Elwood  v.  Pearce,  8 
Bing.  330.  In  one  case,  indeed,  in  the  court  of  King's 
Bench,  it  seems  to  have  been  laid  down  as  a  general  rule,  that 
in  all  cases  where  less  than  a  sixth  is  taxed  off,  the  court  will 
allow  the  attorney  the  costs  of  taxation ;  Mills  v.  Revett,  3 
Nev.  &  M.  767  ;  but  it  may  be  doubted,  perhaps,  whether  the 
court  will  adhere  to  that  determination.  A  discretionary 
power  to  allow  the  costs  to  either  party,  or  to  neither,  is  vested 
in  the  court  by  the  statute ;  and  that  discretion  will  be  guided 
by  the  facts  and  merits  of  each  particular  case.  •  See  Yea  v. 
Yea,  2  Anst.  494.  Webb  v.  Stone,  1  Anst.  260.  Gale  v. 
Pakmgton,  1  M'Clel.  &  Y.  354.  But  where  a  sixth  or  more 
is  taxed  off,  the  costs  of  taxation  must  be  allowed  to  the 
client ;  the  court  have  no  discretion  in  the  matter.  Higgins 
v.  Woolcott,  5  B.ScC.  760.  S.  C.  notn.  Dickens  v.  JVootcott,  8 
D.  A  R.  589.  This,  however,  must  be  considered  as  referring 
to  cases  only  which  are  within  the  statute,  namely,  where  a  bill 
has  been  referred  for  taxation  before  any  action  has  been 
brought  upon  it ;  for  if  the  order  to  tax  be  not  obtained  until 
after  action  brought,  the  court  will  not  grant  the  defendant 
the  costs  of  taxation,  even  although  more  than  a  sixth  have 
been  taxed  off,  Jay  v.  Cooks,  8  B.  &  C.  635.  Harbin  v.  Mile*, 
9  B.&C.  755.  Burton  v.  BuUard,  4  Bing.  551.  Featherston- 
haugh  v.  Reece,  2  Dowl.  30,  unless,  indeed,  it  appear  that  the 
action  was  brought  merely  for  the  purpose  of  avoiding  the 
payment  of  the  costs  of  taxation.  Toomer  v.  Puller,  2  Dowl.  1 95. 
Also,  as  an  order  to  tax  is  not  deemed  to  be  within  the  statute, 
unless  the  client  sign  the  usual  undertaking  in  the  judge's 
book,  it  has  been  holden  that  where  such  an  undertaking  is 
not  given,  the  court  will  not  order  the  costs  of  taxation  to  be 
paid  to  the  client,  even  although  more  than  a  sixth  of  the  bill 
be  taxed  off.  Howard  v.  Qroom,  1  Har.  &  W.  355,  4  Dowl.  21. 
Also,  where  the  deduction  of  one-sixth  is  occasioned,  not  by 
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the  taxation  of  particular  items,  but  by  a  whole  branch  of  the 
dfmand  being  disallowed,  White  v.  MUner,  2  H.  Bl.  357,  rf- 
ragn*2£tf  in  K.  B.  3  Nev.  &  M.  770,  but  see  1  Gale,  160,  3 
Dowl.  747,  or  by  the  master  refusing  to  tax  one  of  several 
bills  of  costs,  on  the  ground  of  the  client  not  being  liable  for 
it,  MUls  ▼.  Revett,  3  Nev.  &  M.  767,  these  and  the  like  cases, 
where  the  deduction  is,  not  on  the  ground  of  overcharge,  but 
merely  because  the  attorney  by  mistake  has  charged  to  his 
client  what  he  ought  to  have  charged  to  some  other  person, 
the  court  will  treat  them  as  if  the  charge  were  not  made,  and 
grant  the  costs  or  not  in  the  same  manner  as  if  the  other 
parts  of  the  account  alone  bad  been  referred,  and  the  other 
deductions  on  taxation  alone  had  been  made.  But  if  even  a 
whole  class  of  items  be  struck  out,  which  have  been  impro- 
perly charged  to  the  client,  if  they  be  such  as  cannot  be 
charged  to  any  other  person,  they  are  to  be  reckoned  among 
the  items  struck  off  the  bill  on  taxation,  in  ascertaining  whether 
a  sixth  have  been  struck  off  or  not.  Morris  v.  Parkinson,  3 
Dowl.  744,   1  Gale,  160. 

The  usual  contest  in  cases  of  this  kind  is,  whether  the  attor- 
ney is  warranted  in  including  certain  charges  in  his  bill ;  and  the 
difficulty  usually  arises,  from  charges  for  what  are  termed  dis- 
bursements. The  more  charges  of  that  kind  which  are  rightly 
included  in  the  bill,  the  less  likelihood  is  there  that  the  over* 
charges  in  matter*  of  business,  which  may  probably  be  taxed 
off  by  the  master,  will  amount  to  the  sixth  of  the  whole. 
Where  the  attorney  paid  a  proctor's  bill  for  his  client,  it  was 
holden  that  he  might  include  it  in  his  own  bill,  as  a  disburse- 
ment. Franklin  \.  Featherstonhaugh,  3  Nev.  &  M.  779.  So, 
where  the  attorney  charged  as  disbursements  the  payment  by 
him  of  the  debts  and  costs  in  two  actions  for  his  client,  and 
gave  credit  for  a  sum  of  money  received  by  him  at  a  different 
time  and  for  a  different  amount,  which  had  not  been  specifi- 
cally appropriated  to  such  payment :  Coleridge,  J.  held  that 
the  attorney  had  a  right  to  introduce  them  as  items  in  his  bill. 
Harmon  v.  Ward,  1  Har.  &  W.  353.  and  see  Hindle  v. 
Skackleton,  1  Taunt.  536.  But  where  the  client  gave  his 
attorney  a  sum  of  money,  to  hand  over  to  another  person,  as 
the  debt  and  costs  in  a  particular  action,  the  court  held  that 
the  attorney  was  not  warranted  in  making  that  an  item  in  his 
accounts,  for  all  he  had  to  do,  was  to  convey  the  money  from 
one  party  to  the  other.  Wollison  v.  Harrison,  2  Dote  1 .  360. 
and  see  Hays  v.  Trotter,  5B.&  Ad.  1 106,  3  Nev.  &  M.  174. 

The  master  cannot  allow  these  costs  of  taxation,  except  by 
consent  of  the  party  liable ;  if  there  be  no  consent,  applica- 
tion must  be  made,  either  to  a  judge  at  chambers,  or  to  the 
court,  that  the  officer  shall  tax  them,  and  the  client  or  at- 
torney pay  them ;  after  which,  they  may  be  recovered  in  the 
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ordinary'  way  by  attachment.  Where  the  client  gave  his 
acceptance  to  his  attorney  for  the  amount  of  his  bill  of  costs, 
but  afterwards  had  the  bill  taxed,  and  more  than  a  sixth  was 
deducted  on  taxation :  the  bill  having  been  negotiated  by  the 
attorney,  and  dishonoured,  the  court  upon  application  allowed 
him  to  pay  the  amount  of  the  costs  of  taxation  to  the  holder 
of  the  bill,  in  part  payment  of  it,  instead  of  paying  them  to 
the  client.  fVoolison  v.  Hodgson,  2  Dotrl,  351.  and  see  3 
Dotal.  178.  But  no  action  \ull  lie  for  them;  nor  can  they 
be  made  the  matter  of  a  set  off.  Even  where,  to  an  action 
by  the  client  against  the  attorney,  the  latter  set  off  the  full 
amount  of  his  bill :  it  was  holden  that  the  client  could  not  de- 
duct from  the  bill  the  amount  of  the  costs  of  taxation  which 
had  been  allowed  to  him.    Field,  v.  Bezant.  5  B.  &  Ad.  357. 

4.  Punishment  of  attornies  for  misconduct. 

For  very  serious  offences  by  an  attorney,  rendering  him  un- 
fit any  longer  to  be  a  member  of  the  profession,  the  court 
will  strike  him  off  the  roll,  and  will  not  restore  him ;  and 
this,  whether  the  offence  have  reference  to  his  profession  or 
not.  If  an  attorney,  in  his  character  of  attorney,  knowingly 
do  wrong,  the  court,  in  very  gross  cases,  will  also  strike  him 
off  the  roll,  not  in  all  cases  permanently,  but  they  may,  and 
often  do,  restore  him,  after  he  has  been  off  the  roll  for  a 
period  proportioned  to  his  offence.  Or  in  minor  cases,  if  his 
wrongful  act  affect  his  client  or  a  third  party,  the  court  often 
make  htm  undo  that  which  he  has  done,  if  that  be  practicable, 
and  make  him  pay  costs,  &c. ;  and  if  he  do  not  obey  their 
rule  in  this  respect,  they  will  award  an  attachment  against 
him.  Or  if  his  wrongful  act  have  not  affected  another  party, 
the  court  are  generally  satisfied  in  making  him  pay  the  costs 
of  any  application  against  him.  But  if  his  misconduct  con- 
sist in  wilfully  not  doing  that  which  he  ought  to  do,  with 
respect  to  his  client,  the  court  will  order  him  to  do  it,  and 
in  most  cases  will  make  him  pay  the  costs ;  and  if  he  do  not 
obey  their  rule  in  this  respect,  they  will  award  an  attachment 
against  him.  These  different  degrees  of  misconduct,  we  shall 
now  consider  more  at  large,  under  the  following  heads. 

Indictable  offences.']  The  court  will  not  entertain  a  summary 
application  against  an  attorney,  for  an  indictable  offence : 
calling  upon  him  to  answer  the  matters  of  an  affidavit,  in  such 
a  case,  might  prejudice  him,  supposing  an  indictment  to 
be  afterwards  preferred  against  him  for  the  offence ;  besides  it 
is  much  better  that  such  matters  should  be  decided  by  a  jurv. 

Re Gent.  5  B  &  Ad.  1088.  Re  Knight  $  Hall,  i   Bing. 

142.    Short  v.  Pratt,  1  Bing.  103.  but  tee  R.  v.  Vaughan,  1 
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ffib.  221.  But  ifter  he  haa  been  convicted,  before  the  ordi- 
nary tribunal,  the  court  may,  if  they  think  fit,  order  him  to 
be  struck  off  the  roll.  And  by  ftat.  12.  G.  1,  c.  29,  if  any 
person  convicted  of  forgery,  perjury,  subornation  of  perjury, 
or  common  barratry,  ahall  practise  aa  an  attorney,  solicitor  or 
•gent,  in  any  suit  or  action,  in  any  court  of  law  or  equity  in 
Eoghnd,  the  judge  may  transport  the  offender  for  seven 
yean,  by  such  ways  and  under  such  penalties  as  felons.  An 
■Honey,  who  had  been  convicted  of,  and  punished  for  felony, 
*v  is  Ave  years  afterwards  struck  off  the  roll,  although 
no  misconduct  in  the  intermediate  time  was  imputed  to  him. 
&p.  BrowntaU,  Cowp.  829.  So,  an  attorney  haa  been  struck 
off  the  roll,  after  being  convicted  of  a  conspiracy.  Anon, 
1  CkU.  557.  But  in  a  recent  case,  where  an  application  was 
>ade  to  strike  an  attorney  off  the  roll,  on  the  ground  of  his 
having  been  convicted  of  a  conspiracy,  Parke  J.  discharged 
tie  role,  as  there  did  not  appear  to  be  any  thing  aggravated 
i&  the  circumstances  of  the  case ;  he  said  there  was  no  in- 
fence  of  an  attorney  being  struck  off  the  roll,  merely  on  the 
pound  of  his  having  been  convicted  of  a  conspiracy,  without 
reference  to  the  circumstances  of  the  case ;  as  it  might  in 
wme  instances  be  an  offence  of  great  enormity,  and  in  others 
<*  very  slight  culpability.  Anon.  I  Dowl.  174.  Nor  will  the 
wart  grant  such  an  application,  upon  the  ground  of  a  verdict 
being  obtained  against  an  attorney,  in  an  action  for  a  libel, 
however  gross  the  libel  may  have  been.    Anon.  2  Dowl.  1 10. 

Curable  malfeaeance,  at  an  attorney.']  An  attorney  haa 
been  struck  off  the  roll,  for  signing  a  fictitious  name  to  a 
demurrer,  as  and  for  the  name  of  a  barrister.  Smith  v. 
Xatham,  4D.&/2.  738.  Where  an  attorney,  although  with- 
out my  corrupt  or  unworthy  motive,  prepared  a  special  case, 
in  order  to  take  the  opinion  of  the  court  upon  a  will,  and 
therein  made  suggestions  which  had  no  foundation  in  fact : 
te  court  held  that  he  was  guilty  of  a  contempt,  and  fined 
bin  £30  for  his  offence.  Re  EUam,  3  B.  &  C.  597.  but  see 
**>#ti.  3  &  4  W.  4,  c.  42  8.  45.  Where  an  aged  lady  had 
obtained  a  judgment  against  the  casual  ejector,  in  ejectment 
for  certain  premises,  and  the  attorney  for  the  landlord  after- 
**nb  called  upon  her,  and,  in  the  absence  of  her  attorney, 
obtained  her  signature  to  a  paper,  whereby  she  agreed  to 
tbandon  her  judgment,  and  to  allow  the  title  to  be  fairly  tried 
between  her  and  the  landlord :  the  court,  upon  application, 
ordered  the  attorney  to  give  up  the  instrument  to  the  old 
Wy,  and  obliged  him  to  pay  the  costs.    Re  Oliver,  4  Nev.  & 

*  471, 1  Bar.  &  W.  79.    Where  a  promissory  note  for  £200 
Via  given  to  an  attorney,  by  the  father  of  an  articled  clerk,  as 

*  premium,  the  attorney  undertaking  not  to  negotiate  it  for 
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five  years;  at  the  end  of  eighteen  months,  however,  the 
attorney  and  the  articled  clerk  separated,  it  being  found  that, 
from  the  articles  not  being  stamped  at  the  beginning  of  the 
clerkship,  the  time  thus  served  would  not  be  reckoned  in  the 
five  years ;  the  attorney  then  negotiated  the  note,  and  the 
father  was  arrested  upon  it :  upon  application,  Taunton,  J. 
granted  a  rule  requiring  the  attorney  to  take  up  the  note,  and 
ordered  him  to  pay  the  costs  of  the  application.  Ex  p.  Gardner, 

2  Dowl.  520.  Where  an  attorney  executed  a  bond  from  himself 
to  a  client,  upon  a  wrong  stamp,  the  court,  upon  motion,  com- 
pelled him  to  have  a  proper  stamp  put  upon  it.  Gwtiliam  y. 
Barnet,  2  Smith,  155.  Where  an  attorney  acted  on  both  sides, 
deluding  the  parties,  and  preventing  them  from  having  an  in- 
terview :  the  court  set  aside  the  proceedings,  and  made  the 
attorney  pay  the  costs.  Berry  v.  Jenkins,  3  Bing.  423.  Where 
a  defendant  had  been  removed  by  habeas  from  Lincoln  Castle 
to  the  King's  Bench  prison,  and  the  plaintiff  had  been  put  to 
the  expense  of  inquiring  after  six  sets  of  bail,  as  to  one  of 
whom  a  false  description  had  been  given :  the  court  ordered 
the  defendant's  attorney  to  pay  the  costs  incurred  by  the  plain- 
tiff, although  he  swore  that  he  had  no  personal  knowledge  of 
the  misdescription  or  insufficiency  of  the  bail.  BlundeU  v. 
Blundell,  5  B.&A.  533,  1  D.  &  R.  142.  Where  an  application 
was  made  to  strike  an  attorney  off  the  roll,  for  having  hired 
sham  bail  in  error,  and  it  was  referred  to  the  prothonotary,  -who 
reported  that  the  attorney  did  not  actually  hire  the  bail,  but 
that  enough  appeared  to  shew  that  he  was  aware  that  the  bail 
put  in  were  hired  bail:  the  court  said  that,  as  the  offence,  of 
which  he  appeared  to  be  guilty,  was  of  a  lighter  character  than 
that  originally  charged,  they  thought  the  justice  of  the  case 
would  be  answered  by  making  him  pay  all  the  costs  occasioned 
by  the  proceedings.  Dicat  v.  Warne,  2  Dowl.  812.  See 
Clifford  v.  Parker,  5  Dowl.  226.  Where  the  attorney  of  a 
plaintiff,  upon  being  applied  to  for  the  address  of  his  client, 
and  not  knowing  it  himself  except  from  two  letters  he  had 
received  from  him,  the  one  dated  from  Bridport,  the  other  from 
Lynn,  incautiously  gave  the  address  "  Bridport ;"  and  that 
being  found  to  be  wrong,  he  then  gave  the  address  "  Lynn," 
which  was  also  found  erroneous :  and  because  he  had  done 
thus,  without  first  making  proper  inquiries  as  to  the  real 
address  of  the  client,  the  court,  upon  application,  made  him  pay 
all  the  costs  occasioned  by  his  conduct.    See  Neal  v.  Holdeny 

3  Dowl.  493.  Where  in  putting  in  bail  a  mistake  was  made  in 
the  christian  name  of  one  of  the  plaintiffs ;  and  the  plaintiffs 
attorney  thereupon  swore  that  there  was  no  bail  in  that  action, 
and  moved  that  the  defendant's  attorney  should  pay  the  debt 
and  costs  in  the  action,  for  having  caused  the  defendant  to  be 
superseded:  the  court  discharged  the  rule,  with  costs  to  be 
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pud  by  the  attorney  who  had  so  sworn.  Clarke  v.  Gorman,  3 
TsmU.  492.  But  the  court  have  refused  to  make  an  attorney 
answer  the  matter  of  an  affidavit,  where  the  charge  against 
him  was,  that  he  had  brought  several  qui  tarn  actions  tgainst 
a  party,  evidently  from  vindictive  motives.    Smith  v.  OUlett, 

3  Dowl,  364.  S.  C.  nom.  Ex  p.  Warren,  1  Har.  &  W.  1 13.  So, 
the  court  refused  a  similar  rule,  where  the  only  charge  against 
the  attorney  was,  that  the  client  having  petitioned  the 
insolvent  court,  handed  over  money  to  him  by  his  advice,  and 
upon  his  assurance  that  there  was  nothing  wrong  in  doing  so, 
tad  the  client  was  afterwards  remanded  for  having  done  so. 
Smith  v.  Tower,  2  Dowl.  673.  So  the  court  have  refused  to 
require  a  defendant's  attorney  to  disclose  by  what  authority  he 
pleaded  a  sham  plea.    Merrington  v.  A* Beckett,  2  B.  &  C.  81. 

Grw  negligence  or  ignorance,  $c.~\  Where  the  business  done 
by  an  attorney,  turns  out  to  be  wholly  useless  to  the  client, 
whether  arising  from  gross  ignorance  or  gross  negligence  on 
the  part  of  the  attorney,  or  from  inadvertence  or  inexperience 
only,  this  will  be  a  good  defence  to  an  action  by  the  attorney 
for  the  amount  of  his  costs.  Hill  v.  Peatheritonhaugh,  7 
Bing.  569.  And  where  an  attorney,  being  instructed  by  an 
administratrix  to  bring  an  action  against  a  tenant  for  rent, 
brought  assumpsit  for  use  and  occupation,  without  previously 
inquiring  whether  the  holding  was  or  was  not  by  deed ;  and 
upon  its  afterwards  appearing  to  have  been  by  deed,  he  was 
obliged  to  discontinue  the  action  of  assumpsit,  and  commence 
another  action ;  and  in  taxing  his  bill  as  between  him  and  his 
chant,  the  master  allowed  him  the  costs  in  both  actions :  the 
court  ordered  the  master  to  review  his  taxation,  leaving  the 
attorney  to  bring  his  action  for  the  other  costs,  if  he  would. 
Clffie  v.  Proeter,  2  Dotal.  21.  and  tee  Montriou  v.  Jqfery$,  1 
Ry.  &  M.  317.  And  where  a  fine  was  left  imperfect,  through 
the  negligence  of  an  attorney,  the  court  of  Common  Pleas  or- 
dered a  new  one  to  be  levied  at  his  expense.     Stone  v.  Stone, 

4  Taunt.  601 

And  not  only  will  the  attorney  be  deprived  of  costs,  for  pro- 
ceedings thus  rendered  useless  by  his  negligence,  &c.  but  in  all 
cases  where  the  client  has  sustained  damage,  through  the  gross 
negligence  or  gross  ignorance  of  his  attorney,  he  may  maintain 
in  action  against  the  attorney  for  his  damages ;  or  if  the  neg- 
ligence or  ignorance  can  be  plainly  and  clearly  made  out,  but 
not  otherwise  (Per  Tindal,  C.  J.  in  Megge  v.  Bintu,  infra), 
the  court,  upon  summary  application,  will  oblige  the  attorney 
to  indemnify  the  client.  Where  a  cause,  which  was  meant  to 
be  defended,  was  called  on  and  tried  as  an  undefended  cause, 
in  consequence  of  the  defendant's  attorney  neglecting  to  de- 
liver his  briefs,  the  court,  upon  application,  granted  a  new 
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trial,  but  compelled  the  defendant's  attorney  to  pay  the  costs  as 
between  attorney  and  client,  out  of  hit  own  pocket.  De  Roufigny 
v.  Peak,  3  Taunt.  484.  But  where  it  did  not  appear  clearly 
from  the  affidavits  that  the  attorney  was  guilty  of  negligence, 
the  court  refused  to  interfere  thus  in  a  summary  way,  although 
the  client  had  sustained  damage.  Meggs  v.  Bums,  2  Bmg. 
N.  C.  625,  2  Hodg.  10.  And  where  the  injury  to  the  client 
arises  from  a  mere  mistake  of  the  attorney  upon  a  point  of  law, 
on  which  a  reasonable  doubt  may  be  entertained,  the  client 
cannot  maintain  any  action  for  it,  Kemp  v.  Burt,  I  Nev.  &  Af. 
262,  nor  will  the  court  interfere  in  a  summary  way,  upon 
motion.  Barker  v.  Butler,  2  W.  Bl.  780.  Where  a  cheat 
applied  for  a  rule  against  his  attorney,  to  deliver  up  certain 
letters  which  he  had  written  to  him,  to  enable  him  to  maintain 
an  action  against  him  for  negligence,  the  court  refused  it, 
saying  there  was  no  precedent  for  such  an  application.  Lewis 
v.  Brigg*,  2  Hodg.  4. 

Culpable  nonfeasance.']  'Where  an  attorney  has  received 
money  for  his  client,  and  refuses  or  neglects  to  pay  it  over, 
the  client  may  either  maintain  an  action  against  him  for  it, 
tee  Sibley  v.  Leicester,  2  Dowi.  234,  or  the  court,  upon  appli- 
cation, will  compel  him  to  pay  it  over,  subject,  of  course,  to 
his  lien.  But  they  will  not  require  him  to  pay  interest  upon 
It  Fen*  v.  Wild,  I  Dowl.  498.  Ex  p.  Corpus  Christi  College, 
6  Taunt.  105.  And  where  an  attorney,  employed  by  both  the 
vendor  and  purchaser  of  certain  property,  received  the  pur- 
chase money,  and  neglected  to  pay  it  over ;  and  he  afterwards 
became  a  bankrupt  and  obtained  his  certificate:  the  court  held 
that  as  no  fraud  upon  his  part  had  been  stated,  they  would 
not  interfere ;  if  fraud,  indeed,  had  been  stated,  they  might 
have  punished  him  for  it,  by  making  him  pay  over  the  money. 
Re  Bonner.,  1  Nev.  &  Af.  555.  And  where  the  attorney  of  a 
trustee,  induced  him  and  the  cestui  qui  trust  to  allow  him  to 
sell  out  the  trust  money,  which  was  in  the  funds,  saying  that 
he  could  obtain  a  higher  interest  by  investing  it  upon 
mortgage ;  but  instead  of  obtaining  a  mortgage,  he  applied  it 
to  his  own  purposes ;  after  upwards  of  a  year  had  passed  with- 
out his  investing  the  money,  the  court,  upon  application,  or- 
dered him  to  reinvest  the  money  in  the  funds  on  or  before  a 
certain  day,  and  to  pay  the  costs ;  bat  a  fiat  in  bankruptcy 
issued  against  him  on  the  day  next  after  that  so  appointed, 
upon  which  he  obtained  his  certificate :  upon  an  application  to 
the  court  for  an  attachment,  it  was  urged  for  the  attorney,  that 
as  the  claim  was  clearly  barred  by  his  certificate,  the  court 
would  not  interfere ;  but  the  court  held  that  as  the  party  was 
in  contempt  before  the  bankruptcy,  and  as  fraud  appeared 
clearly  upon  the  face  of  the  whole  transaction,  they  would 
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defeat  the  fhrad  by  issuing  the  attachment.    Re  Newbury,  5 
Nev.  &  M.  419,  1  Har.  &  fF.  575.     But  the  court  will  not 
interfere,  if  the  client's  right  depend  upon  an  alleged  agree- 
ment between  him  and  his  attorney,  and  the  right  be  contested 
by  the  attorney ;  Hodson  v.  Terrall,  2  Dowl.  264 ;   nor  wfll 
they  interfere,  except  upon  the  application  of  the  client ;  Re 
FnUon,  5  Nev.  &  M.  239,  1  Har.  &  W.  310;  nor  will  they 
interfere,  unless  the  attorney's  engagement  or  liability  arise 
from  his  employment  as  an  attorney.     Re  Chitty,  2  Dowl.  421 . 
Bx  p.  Deane,  Id.  533.     Ex  p.  Cowie,  3  Dowl.  600.     Cocks  v. 
Harmon,   6  Bast,  404.      Where,   indeed,   an   attorney  was 
employed  by  A.  an  administrator,  to  get  in  the  debts,  &c.  due 
to  the  deceased,  the  court  after  A.'s  death,  ordered  the  attorney 
to  account  to  his  executors,   although   he  had  never  been 
employed  by  A.  or  his  executors  to  conduct  any  suit  in  law  or 
m  equity  on  his  or  their  behalf;  but  the  court  held  that  the 
employment  in  this  case,  was  so  connected  with  the  attorney's 
professional  character,  as  to  afford  a  fair  presumption  that  his 
employment  was  in  consequence  of  that  character,  and  that 
they  would  therefore  interfere  in  a  summary  way,  to  compel 
him  faithfully  to  execute  the  trust  reposed  in  him.   Re  Aitkin, 
4B.&A.  47.    Exp.  Knight,  1  Bing.  91 .   Exp. Corpus  Christi 
College,  6  Taunt.  105.     Ex  p.  Hall,  7  Moore,  437.     But  the 
courts  at  present  seem  rather  disinclined  to  interfere  to  the 
extent  of  this  case  of  Re  Aitkin,  and  at  all  events,  it  may  be 
deemed  the  very  utmost  extent  to  which  they  will  go.    And  ft 
is  quite  clear  that  where  the  transaction  has  no  reference  to 
the  professional  character  of  the  attorney,  the  court  wiH  not 
interfere  in   this  summary  way;    and  therefore  where  an 
attorney  advanced  £10,  upon  a  deposit  of  bills  of  exchange  to 
the  amount  of  £25,  and  he  afterwards  received  the  amount  of 
the  bills,  Patteson,  J.  refused  a  rule  to  make  him  pay  over  the 
balance.     Ex  p.  Schwaibanker,  1  Dowl.  182.     Where  a  rule 
called  upon  an  attorney  to  furnish  an  account  of  monies 
received  by  him,  and  he  furnished  one,  it  was  holden  to  be  no 
ground  for  moving  for  an  attachment  against  him,  that  he  had 
omitted  in  the  account  sums  which  the  party  alleged  that  he 
had  received.    Ex  p.  Laurence,  2  Dowl.  230. 

Agents  misconduct.']  An  agent  is  liable  to  be  called  upon  to 
answer  for  misconduct,  in  the  same  cases,  and  under  the 
same  circumstances,  as  any  other  attorney.  But  if  an  agent 
be  guilty  of  negligence,  Sec.  and  the  attorney's  client  thereby 
sustain  an  injury,  the  client  cannot  sue  him,  nor  will  the 
court  entertain  any  application  by  the  client  against  him :  the 
ehenfs  remedy  in  such  a  case  is  against  his  own  attorney ; 
and  then  the  attorney  has  his  remedy  over  against   the 
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agent.  Exp.  Jones,  2  Dowl,  161.  and  see  Gray  y.  Kir  by,  Id. 
601,  ante,  p.  53. 

The  motion,  #c]  A  motion  against  an  attorney,  to  shew 
cause  why  he  should  not  be  struck  off  the  roll,  or  for  a  rule 
calling  upon  him  to  answer  the  matters  of  an  affidavit,  must 
be  made  by  counsel ;  the  court  will  not  allow  any  other  per- 
son to  address  them  upon  the  subject.  Ex  p.  Pitt,  5  B  &  Ad. 
1077,  2  Dowl.  439,  3  Nev.  &  M.  566.  This  application  is 
always  made  to  the  court,  and  never  to  a  judge  at  cham- 
bers ;  so  is  the  motion  for  an  attachment.  But  an  applica- 
tion that  an  attorney  pay  over  money  or  the  like,  if  it  be 
made  in  a  cause,  is  usually  made  to  a  judge  at  chambers ;  but 
if  there  be  no  cause  in  court,  the  application  must  be  made  to 
the  court.  Ex  p.  Higgs,  1  Dowl.  495.  Formerly  it  must 
have  been  made  to  that  court  of  which  the  party  was  an 

attorney  ;  see  Evans  v.  P ,  2  WUs.  282 ;  and  the  affidavit 

must  have  stated  that  he  was  an  attorney  of  that  court.  Be 
Becke,  1  Har.  &  W.  417.  Exp.  hard,  1  Hodg.  195.  but  see  Em 
p.  King,  3  Dowl.  41.   Exp.  Hore,  Jd.  600.    Sharp  v.  Hawker, 

5  Dowl.  186.  and  see  Re  Williams,  Id.  236.  But  by  stmt. 
1  Vict.  c.  56,  s.  4,  (which  enables  an  attorney  of  any 
one  of  the  courts  of  law  at  Westminster  to  practice  in 
the  others),  it  is  provided  that  "  any  attorney  or  solicitor, 
practising  in  any  court  of  law  or  equity,  shall  be  subject  to  the 
jurisdiction  of  such  court,  as  fully  and  completely,  to  all 
intents  and  purposes  whatsoever,  as  if  he  had  been  duly  ad- 
mitted an  attorney  or  solicitor  of  such  court." 

The  motion  must  be  made  within  a  reasonable  term  after 
the  commission  of  the  offence  or  other  misconduct  com- 
plained of;  and  therefore  where  the  application  was  not 
made  until  three  years  and  a  half  after  the  attorney  wms 
admitted,  and  the  misconduct  complained  of  occurred  before 

his  admission,  the  court  refused  the  rule ;  Re Gent.  2 

B  &  Ad.  766 ;  and  even  where  only  three  terms  had  elapsed, 
the  application  was  holden  to  be  too  late.  Garry  v.  WUks,  2 
Dowl.  649.  It  may  be  necessary  to  mention  that  a  rule  nisi 
that  an  attorney  shall  answer  the  matters  of  an  affidavit,  can- 
not be  moved  for  on  the  last  day  of  term ;  Re  Turner,  1  Har. 

6  W.  217,  3  Dowl.  557.  Baily  v.  Jones,  1  Chit  744 ;  and  in 
the  Exchequer,  the  court  require  it  to  be  made  so  early  in  the 
term,  that  the  attorney  may  have  time  to  shew  cause  against 
it  during  the  same  term.    Ex  p. ,  2  Dowl.  227. 

The  form  of  the  motion  may  readily  be  collected,  from  what 
has  been  already  stated,  ante,  p.  160,  fyc.  where  we  have  consi- 
dered m  what  cases,  and  how,  the  courts  will  punish  an  attorney 
for  misconduct.   Where  the  misconduct  arises  from  not  doing 
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something  which  the  attorney  was  required  to  do  by  a  rule  of 
court,  or  a  judge's  order  made  a  rule  of  court,  the  application 
must  be  for  an  attachment,  and  not  that  the  attorney  shall 
answer  the  matters  of  the  affidavit.  Ex  p.  Townley,  3  Dowl. 
39.  Exp.  Grant,  Id.  320.  And  you  cannot  move  for  the 
rule  nisi  in  the  alternative,  that  he  do  a  certain  act,  or  that 
an  attachment  shall  issue  against  him;  but  you  must  first 
move  that  he  do  the  act,  and  make  that  rule  absolute ;  and  if 
the  attorney  afterwards  disobey  the  rule,  move  for  an  attach- 
ment Roscoev.  Hardman,  5  Dowl.  157,  2  Har.  &  W.  118. 
Bat  where  a  rule  was  made  absolute,  that  an  attorney  should 
do  a  certain  act,  and  that  if  he  did  not  do  so,  an  attachment 
should  issue  against  him :  it  was  holden  that,  upon  the  usual 
affidavit  of  his  having  disobeyed  the  rule,  the  attachment 
might  issue  in  the  first  instance.    Ex  p.  Grant,  3  Dowl.  320. 

The  affidavit  in  support  of  the  application,  if  it  do  not  state 
the  misconduct  directly  and  positively,  must  state,  not 
merely  facts  from  which  it  may  be  inferred,  but  also  the 
information  and  belief  of  the  party  that  the  attorney  is  guilty 
of  the  misconduct  the  deponent  imputes  to  him.  Re  King,  3 
Sev.kM.  716.  As  to  the  affidavit  in  answer,  where  the 
party  swore  to  an  incredible  story,  the  court  made  the  rule 
absorote  for  an  attachment,  although  he  positively  denied  the 
malpractices  imputed  to  him.    Re  Crouley,  6  T.  R.  701. 

If  the  rule  be  made  absolute  against  the  attorney,  he  will 
be  obliged  to  pay  the  costs  as  a  matter  of  course.  If  on  the* 
ether  hand,  there  appear  to  be  no  ground  for  the  application, 
the  rule  will  be  discharged  with  costs.  But  if  there  appear  to  be 
reasonable  and  probable  cause  for  applying  to  the  court 
against  the  attorney,  although  it  eventually  turn  out  that  there 
is  do  actual  ground  for  imputing  misconduct  to  him,  the  court 
wiil  not  give  him  the  costs  of  the  application.  Doe  d.  Thwaitet 
v.  Roe,3D.&  R.  226. 

If  the  matter  be  referred  to  the  master,  he  is  not  confined 
to  the  affidavits  made  use  of  in  court,  but  may  receive  any 
other  affidavits  the  parties  may  choose  to  make,  on  either 
side.    Dieas  v.  Warne,  2  Dowl.  812. 

If  the  attorney  be  struck  off  the  rolls  of  one  court,  the 
other  courts,  upon  application,  and  upon  merely  reading  the 
rule  in  that  case,  will  also  make  the  same  order,  without  fur- 
ther investigating  the  circumstances  of  the  case ;  Ex.  p.  Yates, 
1  Dowl.  724,  C.  P.  JR.  M.  1654.  but  tee  Re  Smith,  1  Brod. 
&  £.  522.  Ex  p.  Hague,  3  Brod.  &  B.  257.  Dax.  29 ;  and  if 
afterwards  re-admitted  by  the  court  which  first  struck  him 
off,  the  other  courts,  upon  application,  and  upon  reading  the 
role  for  his  re-admission,  will  also  order  him  to  be  re-admitted. 
Sxp.  Yates,  supra.    See  Exp.  Parry,  5  Dowl.  81. 
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The  sheriff  or  other  officer,  to  whom  a  capias  is  directed,  is 
bound  to  discharge  the  party  arrested  under  it,  upon  bail,  if 
he  tender  sufficient  sureties  for  that  purpose.  23  H.  6,  c.  9. 
See  2  Saund  .59,  59  a  (Z).  61  c  (h).  Matsom.  Booth,  5M.hS. 
223.  Lovell  v.  Sh.  of  London,  15  Boat,  320.  On  the  other 
hand,  if  he  discharge  him  without  taking  a  bail  bond,  he  must 
take  care  that  bail  above  be  afterwards'  put  in  within  due  time 
and  perfected,  see  AUingham,  v.  Flower,  2  B.  k  P.  246. 
Poriente  v.  Plumtree,  2  B.  &  P.  35,  or  the  defendant  duly  ren- 
dered, see  Brookhonse  v.  Sh.  of  Derbyshire,  5  B.  &  C.  244, 
otherwise  an  action  may  be  maintained  against  him  for  an 
escape ;  and  the  court  will  not  relieve  him,  by  allowing  him 
afterwards  to  put  in  and  perfect  bail,  Fuller  v.  Prest,  7  T.  R.  \  09. 
Webb  v.  Matthew,  1B.&P.  225.  How  v.  Lacy,  1  Taunt.  119, 
or  to  render  the  defendant,  Bird  v.  Bond,  6  Taunt.  554,  2 
Marsh,  261.  Vanderhaden  v.  Britten,  4  D.  &  R.  155,  or  if  an 
attachment  be  obtained  against  him,  they  will  not  set  it  aside. 
R.  v.  Sh.  of  Surrey,  7  T.  R.  239.  jR.  v.  Sh.  of  London,  2 
B.  &  A.  354.     Collins  v.  Smeggs,  6  ilfcNve,  111. 

The  Bond.]  The  stat.  23  H.  6,  c.  9,  directs  the  sheriff  to  take 
"  reasonable  sureties  of  sufficient  persons ;"  and  therefore  it  is 
usual  to  require  two  sureties,  with  the  defendant,  to  join  in 
the  bail  bond.  But  there  may  be  more.  See  Matson  v.  Booth* 
5  Af.  &  5.  223.  Even  if  there  be  but  one  surety,  the  bond  is 
not  invalid  on  that  account :  10  Co.  101  a :  but  the  court  do 
not  favour  it;  and  they  will  not  set  aside  an  attachment 
against  the  sheriff,  at  his  instance,  in  a  case  where  he  has 
taken  a  bail  bond  with  one  surety  only,  R.  v.  Sh.  of  London, 
2  Bing.  227,  although  they  will,  at  the  instance  of  the  bail. 
R.  v.  Sh.  of  Middlesex,  2  Dowl.  140.  The  security  must  be  by 
bond,  2  Sound.  596,  and  not  by  any  undertaking  or  agreement 
not  under  seal.  Sedgworth  v.  Sjncer,  4  East,  568.  Lewis  v. 
Knight,  1  Dowl.  261.  And  see  2  Saund.  60.  Fuller*.  Prest,  7 
T.  R.  109.  It  must  be  given  to  the  sheriff,  as  such,  Rogers  v. 
Reeves,  1  T.  R.  422,  in  double  the  sum  sworn  to,  see  Norden 
v.  Horsley,  2  WUs.  69,  conditioned  for  the  appearance  of  the 
defendant  in  the  court  out  of  which  the  process  issued,  Jones 
v.  Stordy,  9  Bast,  55.  Renalds  v.  Smith,  6  Taunt.  551.  2  Sound. 
60  b.,  in  eight  days  from  the  arrest,  Evans  v.  Mostly,  2  Dowl. 
364,  to  answer  the  plaintiff  in  a  certain  action,  see  2  Sound. 
60  a.  Owen  v.  Nail,  6  T.  JR.  702,  naming  the  parties  correctly. 
Holding  v.  Raphael,  5  Nev.  &  M.  655,  1  Hot.  &  W.  571.  and 
iee  Parker  v.  Bent,  2  2>.  &  R.  73. 
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Forfeiture  and  assignment  of  it.]  By  stat.  4  Ann.  c.  1 6,  s.  20, 
the  sheriff  shall  at  the  request  and  cost  of  the  plaintiff,  assign 
to  him  the  bail  bond,  in  the  presence  of  two  witnesses ;  after 
which  the  plaintiff  may  bring  an  action  upon  it  in  his  own 
name.  See  Philips  r.  Barlow,  3  Dowl.  381.  Wright  v.  Barrett, 
5  Dowl.  64,  1  Bing.  N.  C.  433.  This  may  be  done  at  any 
time,  even  before  the  bond  U  forfeited.  But  the  plaintiff 
cannot  take  an  assignment  of  the  bail  bond  after  the  defendant 
is  rendered,  Shaddock*  v.  Bullcock,  1  B.  fit  P.  325,  or  after  the 
cause  is  out  of  court,  for  default  of  the  plaintiff's  proceeding. 
Sperrvw  v.  Naylor,  2  W.  BL  876.  And  see  Pigott  v.  Trutte,  3 
B.  &  P.  221.  Collett  v.  Bland,  4  Taunt.  715.  By  taking  the 
assignment,  the  plaintiff  waives  his  right  of  ruling  the  sheriff 
to  return  the  writ  or  bring  in  the  body ;  Ld.  Brooke  v.  Stone, 
I  Wilt.  223 ;  or  if  he  first  proceed  against  the  sheriff,  he  cannot 
afterwards  bring  an  action  on  the  bond,  pending  the  rule  to  bring 
m  the  body.  R.  G.  H.  2  W.  4,  *.  23.  Whittle  v.  Oldacre,  7 
B.  k  C.  478.  See  Blackford  v.  Hawking  1  Bing.  181.  Pople 
v.  Wyatt,  15  Bait,  215. 

The  bond  is  forfeited,  if  the  defendant  do  not  put  in  bail  on 
or  before  the  eighth  day  from  the  time  of  the  arrest,  the  day 
of  the  arrest  being  reckoned  inclusive ;  2  W.  4,  c.  39,  tch.  No.  4  ; 
tt  any  time  after  which,  and  before  bail  is  actually  put  in,  an 
action  on  the  bond  may  be  commenced.  Id.  Hillary  v.  Routes, 
5  B.  *  Ad.  460,  2  Dowl.  201.  Or  if  bail  have  been  put  in  on 
or  before  the  eighth  day,  and  the  plaintiff  except  to  them,  and 
the  defendant  fail  to  justify  them  within  the  time  limited  for 
that  purpose  by  the  practice  of  the  court,  the  bond  is  then 
forfeited,  and  the  sheriff  or  his  assignee  may  thereupon  com- 
mence an  action  upon  it.  Bond  v.  Evans,  4  B.  &  C.  864. 
Beffit  v.  Mitford,  2  W.  BL  1009.  Wright  v-  Walker,  3  B.  &  P. 
564.  Even  if  the  bail  justify,  but  the  rule  of  allowance  be  not 
served  in  time,  the  plaintiff  may  commence  his  action  upon 
the  bail  bond  on  the  day  after  the  time  for  justification  has 
expired,  and  before  the  rule  of  allowance  is  served.  Bignold 
*.  Lee,  I  B.  &  C.  285.  But  he  cannot  commence  his  action, 
that  is,  he  cannot  sue  out  a  writ  against  the  bail,  until  default 
has  been  made,  as  above  mentioned,  even  although  the  writ  be 
Dot  served  until  after  the  bond  is  forfeited!*'  Alston  v.  Under- 
kill,  2  Dowl.  26.    See  Edward*  v.  Banks,  4  Dowl.  557. 

Action.]  If  the  action  be  by  an  assignee  of  the  sheriff,  it 
must  be  brought  in  the  court  which  issued  the  process  on 
which  the  bail  bond  was  taken ;  Chesterton  v.  Middlehurst,  1 
Burr.  642.  Walton  v.  Bent,  3  Wils.  348,  2  Sound.  61  a;  but 
if  brought  by  the  sheriff  himself,  it  may  be  commenced  in  any 
court.  JR.  O.  H.  2  W.  4,  s.  28.  The  bond  being  joint  and 
several,  you  may  bring  a  joint  action  against  all  the  parties,  or 
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separate  actions  against  each ;  and  it  seems  to  hare  been 
decided  that  you  may  bring  a  joint  action  against  two  out  of 
three  parties  to  it.  Knowles  v.  Johnson,  2  Dowl.  653  *  But  as 
the  bringing  of  separate  actions  against  each  party  is  deemed 
oppressive,  you  must  take  care  not  to  do  so,  without  very 
sufficient  cause ;  for  otherwise!  if  the  bail  move  to  stay  the 
proceedings  on  the  bail  bond,  on  payment  of  the  debt,  the  court 
will  oblige  them  to  pay  only  the  costs  of  one  action.  Key  v. 
HM,  2  B.  &  A.  598,  if  the  application  be  made  within  a  rea- 
sonable time.    Johnson  v.  M(  Donald,  2  Dowl.  44. 

The  defendants  cannot  be  holden  to  bail ;  Branderv.  Robsen, 
6  T.  R.  336.  MeUith  v.  Petheriek,  8  T.  R  450;  therefore  the 
process  must  be  the  ordinary  writ  of  summons,  "  in  debt  on 
bail  bond."  It  is  not  necessary  to  indorse  the  amount  of  the 
debt  and  costs  upon  it.  Rowland  v.  Dakeyne,  2  Dowl.  832. 
Smart  v.  Lovick,  3  Dowl.  34.  Get  your  declaration  drawn  by 
counsel  or  a  pleader ;  and  proceed  in  the  action  as  in  ordinary 
cases.  If  the  defendants  allow  judgment  to  go  by  default,  a 
writ  of  inquiry,  or  suggestion  of  breaches,  will  not  be 
necessary ;  Moody  v.  Pheasant,  2  B.St  P.  446 ;  if  the  cause  be 
tried,  the  verdict  upon  the  general  issue  will  be  for  the  debt. 
namely  the  penalty  in  the  bond,  and  one  shilling  damages,  and 
the  judgment  will  be  accordingly.  The  bail  are  liable,  not 
merely  for  the  sum  sworn  to,  but  for  the  actual  amount  of  the 
debt,  and  the  costs  in  the  original  action,  to  the  extent  of  the 
penalty.  Mitchell  v.  Gibbons,  1  H.  Bl.  76.  Orton  v.  Fmcent, 
Cowp.  71-  Savage  v.  West,  Cowp.  11  cil.  Stevenson  v. 
Cameron,  8  T.  R.  28.  Heppel  v.  King,  7  T.  R.  370.  And 
although  the  execution  must  pursue  the  judgment,  and  be  for 
the  whole  amount  of  the  penalty  and  costs,  yet  if  the  debt  and 
costs  in  the  original  action  do  not  amount  to  the  penalty,  you 
must  indorse  your  writ  of  execution  accordingly,  to  levy  the 
amount  only  of  such  debt  and  costs,  and  the  costs  in  the  action 
on  the  bail  bond.  If  the  plaintiff  take  the  bail  in  execution 
under  a  ca.  sa,  he  cannot  afterwards  proceed  in  the  original 
action  against  the  principal.  See  Allen  y.  Snow,  2  M.  &  S.  341. 

Bail  discharged  how.]  If  the  defendant  die,  before  the  plain 
tiff  could  have  hl&  judgment  against  him,  the  court  will  stay 
the  proceedings  on  the  bail  bond,  on  payment  of  costs ;  but  if 
he  could  have  had  judgment,  the  bail  must  pay  the  debt  and 
costs  in  the*'  original  action  also.  Orton  v.  Vincent,  Cowp.  71. 
If  the  principal  become  bankrupt  and  obtain  his  certificate 
before  the  bond  is  forfeited,  fVoolley  v.  Cobbe,  1  Burr.  24. 
Cockerill  v.  Owston,  Id.  436,  or  the  bail  become  bankrupt  and 
obtained  their  certificate  after  the  bond  is  forfeited,  Coulson  v. 
Hammond,  2  B.  &  C.  626.  Streeter  v.  Scott,  2  Dowl.  362,  the 
court  will  stay  the  proceedings  on  the  bail  bond,  without 
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but  it  the  principal  become  bankrupt,  &c.  after  tbe  bond  is  for- 
feited, the  bail  cannot  be  relieved.  Id.  But  if  they  do  not  pay  the 
money  until  after  the  bankruptcy,  they  may  sue  the  bankrupt 
for  the  amount,  notwithstanding  his  certificate ;  for  bail,  not 
being  sureties  within  the  meaning  of  the  bankrupt  law,  Hemes 
v.  Jlstt,  6  Taunt.  329.  cannot  prove  upon  the  estate,  and 
therefore  are  not  barred  by  the  certificate.  If  the  defendant 
be  sent  out  of  the  country,  under  the  Alien  Act,  before  the 
bail  bond  becomes  forfeited,  the  court,  upon  application,  will 
stay  any  proceedings  upon  it,  or  perhaps  order  it  to  be  delivered 
op  to  be  cancelled.  See  PosteU  v.  Williams,  7  T.  R.  517.  If 
the  plaintiff  take  a  cognovit  from  the  defendant  and  give  him 
time  far  the  payment  of  the  debt  and  costs,  he  thereby  dis- 
charges the  bail.  Farmer  v.  Thorky,  4B.&A.91.  Formerly, 
if  the  defendant  were  rendered,  and  notice  of  render  served 
before  the  return  of  the  writ,  the  court  would  stay  any  pro- 
ceedings upon  the  bail  bond,  or  would  deliver  it  up  to  be 
ODeefled;  Jones  v.  Lander,  6.  T.  R.  753.  Stamper  v.  Mil- 
frame,  7  T.  R.  122.  Anon.  2  Chit.  103;  but  it  has  been 
soUen  that,  since  the  uniformity  of  process  act,  a  render 
before  the  bail  bond  is  forfeited,  will  not  discharge  the  bail. 
Hodgson  v.  Mee,  5  Nev.  &  M.  302,  overriding  Turnery.  Brown, 
2  DmttL  647.  If  the  defendant  be  misnamed  in  the  writ,  the 
court  will  order  the  bail  bond  to  be  delivered  up  to  be  can- 
celled, unless  the  plaintiff  shew  that  he  used  due  diligence  to 
*stertain  the  right  name.  Ante,  p.  A.  So,  if  the  affidavit  to 
bold  to  bail  be  defective,  the  court  will  order  the  bail  bond  to 
be  delivered  up  to  be  cancelled.  Ante,  p  51.  And  generally, 
m  aO  cases  in  which  the  court  will  discharge  a  defendant  for 
tor  irregularity  in  the  process,  &c.  they  will  in  the  like  cases 
order  the  bail  bond  (if  one  have  been  executed)  to  be  delivered 
up  to  be  cancelled ;  provided  the  application  be  made  within  a 
reasonable  time.  See  Ourney  v.  Hopkmson,  3  Dotal,  189.  But 
the  court  will  not  set  aside  the  proceedings  upon  the  bail  bond, 
merely  because  the  defendant  was  not  in  fact  arrested.  Call  v. 
TkehseU,  3  DouA.  443.  And  they  have  refused  to  cancel  it,  on 
the  ground  that  the  defendant  could  not  find  the  plaintiff,  the 
tfidavits  not  stating  that  the  defendant  was  unacquainted  with 
turn.    Brown  v.  Moore,  4  Bing.  148.  m 

Regular  proceedings  set  aside  J]  By  stat.  4  Ann.  c.  16,  8.  20, 
it  is  enacted  that  the  court,  in  which  an  action  is  thought  upon 
a  bail  bond  by  the  assignee,  may  by  rule  "  give  such  relief  to 
the  plaintiff  and  defendant  in  the  original  action,  and  to  the 
btH  upon  the  said  bond  or  other  security  taken  from  such  bail, 
**  is  agreeable  to  justice  and  reason ;  and  that  such  rule  or 
rates  of  the  said  court,  shall  have  the  nature  and  effect  of  a 
defeasance  to  such  bail  bond  or  other  security  for  bail."    If, 
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thereforef  the  bail  bond  be  forfeited,  and  an  action  brought 
upon  it,  the  court  will  in  general  stay  the  proceedings  upon 
payment  of  costs,  and  putting  the  plaintiff  in  the  same  situa- 
tion as  if  no  default  had  been  made.  See  CalUxn  v.  Tyet  2  H. 
BL  235.  And  the  court  have  done  this,  even  after  execution 
against  the  bail,  and  the  money  in  the  sheriff's  hands*.  Lejnm 
v.  Barrett,  8  T.  R.  222.  In  the  first  place,  therefore,  and 
before  the  application  is  made,  bail  must  be  put  in  and 
justified,  Heath  v.  Qurley,  4  Moore,  149.  Boughton  v.  Gkafef, 
2  Wtti.  6.  R.  v.  Sh.  of  Middlesex,  2  DowL  116,  or  the  defend- 
ant  rendered.  Meytey  v.  Carnell,  5  T.  R.  534.  R.  v.  Sh.  «/ 
Middlesex,  4  DowL  673.  R.  v.  Sh.  ofLtncrinthire,  4  Dowl.456. 
Then,  if  the  plaintiff  have  not  lost  a  trial  by  the  default  of 
the  defendant  in  not  putting  in  and  perfecting  his  bail,  the  pro- 
ceedings upon  the  bail  bond  will  be  stayed  upon  payment  of 
costs,  the  court  also  sometimes  imposing  other  terms,  such  as 
taking  short  notice  of  trial  or  the  like,  if  the  application  be 
made  on  behalf  of  the  defendant.  See  CaU  v.  TkekeeU,  3 
DowL  445.  But  if  the  plaintiff  have  lost  a  trial,  the  court  also 
require  that  the  bail  bond  shall  stand  as  a  security.  Fids  imfra. 
Also,  if  more  than  one  action  be  brought  upon  the  bail  bond, 
"  proceedings  may  be  stayed  on  payment  of  the  coats  in  one 
action,  unless  sufficient  reason  be  shewn  for  proceeding  in 
more."  R.  G.  H.  2  W.  4,  s .  30.  See  John**  v.  Macdowld, 
2  DowL  44. 

By  R.  M.  59  G.  St  K.  B.  it  is  ordered  that  "  no  rule  shall  be 
drawn  up  for  setting  aside  an  attachment,  regularly  obtained 
against  a  sheriff,  for  not  bringing  in  the  body,  or  for  staying 
proceedings  regularly  commenced  on  the  assignment  of  any 
bail  bond,  unless  the  application  for  such  rule  shall,  if  made  on 
the  part  of  the  original  defendant,  be  grounded  on  an  affidavit 
of  merits,  or  if  made  on  the  part  of  the  sheriff  or  bail,  or  any 
officer  of  the  sheriff,  be  grounded  on  an  affidavit,  shewing  that 
such  application  is  really  and  truly  made  on  the  peart  of  the 
sheriff,  or  bail,  or  officer  of  the  sheriff,  as  the  cue  may 
be,  at  his  or  their  own  expense,  and  for  his  or  their  only 
indemnity,  and  without  collusion  with  the  original  defendant." 
There  is  a  very  recent  rule  of  the  Exchequer,  R.  H.  7  W.  4,  in 
exactly  the  same  words  as  the  above,  except  that  instead  of 
"  only  indemnity,"  the  words  are  "  indemnity  only."  5  DowL 
446.  The  difference  in  the  collocation,  will,  perhaps,  fen-found 
to  make  a  material  difference  in  the  sense :  in  the  one*  the 
word  "  only"  refers  to  "  their ;"  in  the  other,  to  "  indemnity." 
And  the  courts  are  particular  in  requiring  a  strict  adherence 
to  the  very  letter  of  this  rule.  Even  where  the  words  were 
"  own  indemnity,"  instead  of  "  only  indemnity/'  the  affidavit 
was  holden  bad;  but  the  court  gave  leave  to  amend  and 
re-swear  it.    Colly.  ThehoeU,  1  Oalet  16,  3  Dowi.  444.    So, 
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*fcere  it  omitted  to  state  at  whose  expense  the  application  was 
■ade,  it  was  hoMen  insufficient.  R.  v.  Sh.  of  Surrey,  3  Dowl. 
174.  But  in  am  affidavit  of  merits,  it  is  not  necessary  to  state 
on  whose  behalf,  or  at  whose  expense,  the  motion  is  made. 
Bed  v.  Tayier,  I  Chit.  672.  It  most  state,  however,  that  the 
defendant  has  a  good  defence  to  the  original  action  "  upon  the 
meritaf  where  these  latter  words  were  omitted,  the  court 
held  the  affidavit  insufficient.  Grottick  v.  Bailey,  5  B.  &  A. 
703.  end  see  ante,  p.  13.  In  the  court  of  Common  Pleas  there 
is  no  rule  upon  the  subject ;  but  the  same  practice  prevails 
there  as  in  the  Queen's  Bench.  See  R.  v.  Sh.  of  London,  4 
Dm?.  427.  In  the  Queen's  Bench  and  Exchequer,  the  affidavit 
nay  be  intituled  either  in  the  action  on  the  bond  or  in  the 
original  cause ;  ia  the  Common  Pleas,  it  must  be  intituled  in 
the  action  on  the  bond.  Ante,  p.  9.  The  following  may  be 
the  forms  of  the  affidavit : — 

Affidavit  by  the  defendant. 

m  In  the  Queen's  Bench"  [or  "  Exchequer  of  Pleas;*  ftc. 

Between  John  Nokes,  plaintiff, 

and 
Joseph  Styles,  defendant. 

hseph  8tyle$,  of  — ,  grocer,  the  above-named  defendant, 
uvketh  oath  and  saith,  that  he  this  deponent  was  on  , 

arrested  at  the  suit  of  the  above-named  plaintiff,  upon  a  writ  of 
annas  sued  out  in  this  action,  and  that  he  on  —  gave  a  bail 

bond  to  the  officer  of  the  sheriff  of by  whom  he  was  so 

arrested,  and  was  thereupon  discharged  out  of  custody.  And 
this  deponent  further  saith  that  special  bail  hath  since  been  put 
at  m  this  action  for  this  deponent,  and  which  said  bail  have  [this 
day]  been  duly  perfected.  And  this  deponent  further  saith,  that 
the  sad  John  Nokes,  the  above-named  plaintiff,  on  or  about  the 

—  day  of instant,  hath  taken  an  assignment  of  the  said 

bail  bond,  as  this  deponent  hath  heard  and  verily  believes,  and 
hath  since  commenced  an  action  upon  the  same  against  this 
deponent.  And  deponent  further  saith,  that  he  hath  a  good 
defence  to  this  action  upon  the  merits.  When  the  affidavit  is 
intituled  in  the  action  on  the  bail  bond,  the  necessary  altera- 
tions must  be  made  in  referring  to  it. 

Affidavit  by  the  bail. 
In  the  Queen's  Bench  [&c.  Between,  &c 

A.  B.  of ,  tailor,  and  C.  D.  of ,  livery-stable  keeper, 

severally  make  oath  and  say,  that  J.  S.  the  above-named  defend- 
ant, was,  on  or  about  the  —  last,  arrested  in  this  action  at  the 
rait  of  the  above-named  plaintiff,  and  that  these  deponents, 

together  with  the  said  J.  S.  after  the  said  arrest  on ,  duty 

executed  a  bail  bond  to  the  sheriff  of—  in  this  action,  and  the 
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said  J.  S.  was  thereupon  discharged  out  of  custody.  And  the** 
deponents  further  say,  that  special  bail  hath  since  been  put  in  in 
this  action,  for  the  above-named  defendant,  and  [which  said 
bail  have  this  day  been  duly  perfected,  "  or"  the  said  defendant 

hath,  on  last,  been  duly  rendered  in  discharge  of  hie 

said  bail  in  this  action.']  And  these  deponents  further  say, 
that  the  said  John  Nohes,  the  above-named  plaintiff,  on  or  about 

the day  of  — -  last,  hath  taken  an  assignment  of  the  said 

bail  bond,  as  this  deponent  hath  heard  and  verily  believes,  and 
hath  since  commenced  an  action  upon  the  same  against  these  de- 
ponents. And  these  deponents  further  say,  that  this  application 
is  really  and  truly  made  on  the  part  of  these  deponents,  as  bail 
for  the  said  J.  S.  at  their  own  expense,  and  for  their  [only 
indemnity  "in  Q.  B. ;  or  in  the  Exch."  indemnity  only],  and 
without  collusion  with  the  said  J.  S.  the  above-named  defendant. 
There  is  no  objection  to  this  affidavit  being  made  by  one  of  the 
bail,  if  the  application  be  made  on  the  behalf  of  him  alone. 
R.  v.  Sh.  of  Middlesex,  3  Dowl.  186.  and  see  Stride  v.  Hill,  1 
Gale,  431. 

Bail  bond  standing  as  a  security.]  By  R.  6.  H.  2  W.  4,  r.  5, 
"  upon  staying  proceedings  either  upon  an  attachment  against 
the  sheriff  for  not  bringing  in  the  body,  or  upon  the  bail  bond, 
on  perfecting  bail  above  [or  render,  Hodge  v.  Hopkins,  1  Dowl. 
431,]  the  attachment  or  bail  bond  shall  stand  as  a  security,  if 
the  plaintiff  shall  have  declared  de  bene  esse,  and  shall  have 
been  prevented,  for  want  of  special  bail  being  perfected  in  due 
time,  from  entering  his  cause  for  trial,  in  a  town  cause,  in  the 
term  after  that  in  which  the  writ  is  returnable,  and  in  a 
country  cause,  at  the  ensuing  assises."  At  the  time  this  rule 
was  made,  writs  were  made  returnable  on  particular  days  in 
term ;  but  the  court  now  deem  a  writ  returnable,  within  the 
meaning  of  this  rule,  on  the  day  on  which  it  is  executed.  The 
first  condition  of  this  rule  is,  that  the  plaintiff  shall  have 
declared  de  bene  esse;  and  so  strict  is  the  rule  in  this  respect, 
that  where  the  plaintiff  could  not  declare  de  bene  esse,  as  where 
the  arrest  took  place  after  the  10th  August,  and  the  proceed* 
ings  on  the  bail  bond  were  before  the  24th  October,  it  was 
holden  that  he  was  not  intituled  to  have  the  bail  bond  stand  as 
a  security.  Staines  v.  Stoneham,  1  Gale,  327.  Secondly,  the 
plaintiff  must  have  been  prevented  from  entering  his  cause,  in 
the  term  after  the  arrest,  or  at  the  next  assizes :  and  the  words 
"  in  the  term"  mean  during  the  whole  of  the  term ;  for  a 
plaintiff  cannot  insist  on  having  the  bail  bond  stand  as  a  secu- 
rity, because  he  has  been  prevented  from  entering  his  cause 
for  the  first  Sittings  in  term,  if  he  may  enter  it  at  some  other 
sittings  during  the  same  term.  R.  v.  Sh.  of  Shropshire*  5 
Dowl.  256.  Also,  the  trial  must  be  lost  in  the  term  next  after 
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tie  arrest,  and  not  in  the  same  term ;  JR.  v.  Sh.  of  Middlesex, 
4  Dowl.  765  ;  indeed,  it  is  impossible  that  a  trial  can  be  lost 
in  the  same  term.  Where  it  was  contended  that  the  plaintiff 
a%d  not  lost  a  trial,  as  the  cause,  which  was  a  defended  one, 
amid  have  been  set  down  only  for  the  last  sittings  in  term, 
when  undefended  causes  alone  are  tried :  the  court,  however, 
held  that  as  the  plaintiff  might  have  set  down  his  cause  for 
thai  at  those  sittings,  it  was  sufficient  within  the  meaning  of 
the  rale.  R.  v.  Sh.  of  Middlesex,  4  Dowl.  142.  and  see  Jaques 
v.  Campbell,  1  D.  &  R.  450.  The  trial  also  must  have  been 
thus  lost,  at  the  time  of  moving  for  the  rule ;  it  is  not  suffi- 
cient that  it  is  lost  at  the  time  the  rule  is  argued.  Stride  v. 
Bill,  l  Qale,  431,  4  Dowl.  709.  And  in  all  these  cases,  it  lies 
upon  the  plaintiff  to  show  that  he  has  lost  a  trial,  within  the 
meaning  of  the  rule.  Per  Parke,  B.  in  R.  v.  Sh.  of  Middlesex, 
IDowl.  195,  194. 

If  the  bail  bond  be  directed  to  stand  as  a  security,  the 
plaintiff  shall  be  at  liberty  to  sign  judgment  upon  it.  R.  O.  H. 
2  W.  4,  s.  29. 

It  may  be  necessary  to  add,  that  where  regular  proceedings 
on  a  bail  bond  are  thus  stayed,  and  the  bail  bond  is  directed 
to  stand  as  a  security,  it  is  deemed  an  implied  condition  also 
that  the  defendant,  in  afterwards  pleading  to  the  original 
action,  shall  plead  to  the  merits  only :  if  he  plead  any  other 
pica,  such  as  bankruptcy  or  the  like,  the  court  will  set  aside 
the  plea,  unless  it  appears  that  the  application  to  set  aside 
the  proceedings  on  the  bail  bond  were  without  the  defendant's 
concurrence ;  and  even  if  that  do  appear,  although  the  court 
in  that  case  cannot  set  aside  the  plea,  they  will  rescind  the 
role  for  setting  aside  the  proceedings  on  the  bail  bond, 
/tawny.  Levi,  4£.&i.  249. 


BAIL. 

1.  Special  Bail  in  Town  Causes. 

Putting  tn.]  Bail  must  be  put  in,  on  or  before  the  eighth 
day  from  the  time  of  the  arrest,  the  day  of  the  arrest  being 
reckoned  inclusive ;  2  W.  4,  c.  39,  sch.  No.  4 ;  otherwise  the 
plaintiff  may  proceed  against  the  sheriff  or  upon  the  bail  bond. 
Id.  Ham.  3.  Hillary  v.  Rowles,  2  Dowl.  201.  Even  in  the 
case  of  country  bail,  since  the  Uniformity  of  Process  Act,  not 
only  must  the  recognizance  be  taken,  but  the  bail  piece  must 
be  transmitted,  and  notice  of  bail  given,  on  or  before  the 
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e^hth  day ;  otherwise  the  plaintiff  may  take  an  alignment  of 
and  proceed  upon  the  bail  bond.  Grant  v.  Gibbs,  3  Dowi.  409, 
1  Bodg.  66.  Great  attention  must  be  paid  to  this ;  otherwise 
the  defendant,  or  his  bail  to  the  sheriff,  may  be  involved  in 
considerable  litigation  and  expense.  If  ball  be  not  put  in  hi 
time,  then,  if  a  bail  bond  have  been  taken,  the  plaintiff  may 
take  an  assignment  of  it,  and  commence  an  action  upon  it,  on 
the  ninth  day;  Hillary  v.  Rowles,  2  Dowl.  210;  or  if  a  sum 
have  been  deposited  with  the  sheriff  instead  of  a  bail  bond,  the 
plaintiff  may  proceed  to  take  it  out  of  Court;  Ante,  p.  104 ; 
or  if  neither  bail  bond  be  given,  or  deposit  made,  and  the 
defendant  be  at  large,  the  plaintiff  may  bring  an  action  against 
the  sheriff  for  an  escape.  See  Fuller  v.  Pre**,  7  T.  R.  109. 
But  although,  in  order  to  avoid  these  consequences,  bail  must 
be  put  in  within  the  time  above  mentioned,  yet  it  may  be  put 
in  after  it,  as  for  the  purpose  of  setting  aside  proceedings 
against  the  sheriff  or  upon  the  bail  bond,  See  ante,  p.  192, 
or  the  like.  And  if  the  plaintiff  will  not  proceed  upon  the 
bail  bond,  but  against  the  sheriff  merely,  it  will  be  sufficient 
to  put  in  bail  at  any  time  before  the  expiration  of  the  rale  to 
return  the  writ.  It  will  be  dangerous,  however,  to  depend 
upon  this ;  as  the  plaintiff,  after  ruling  the  sheriff  to  return 
the  writ,  may  abandon  his  rule  and  take  an  assignment  of  the 
bail  bond. 

Bail  may  be  put  in  by  the  defendant  or  his  attorney ;  or  by 
the  sheriff  or  his  officer ;  Burnt  v.  Sweet,  2.  Bing.  271.  Hop- 
kins v.  Peacock,  5  Price,  558.  and  tee  Taylor  v.  Evans,  I  Bing. 
367 ;  or  by  an  attorney,  in  pursuance  of  any  undertaking  he 
may  have  given  to  that  effect.  And  if  two  sets  of  bail  be  put 
in,  the  plaintiff  cannot  treat  either  set  as  a  nullity,  but  must 
except  to  both,  if  he  would  prevent  their  allowance.  Oil- 
mour  v.  Brindley,  7  D.  %  R.  259. 

Two  persons  must  be  put  in  as  bail.  And  by  R.  Q.  H.  2 
W.  4,  s.  18,  "  notice  of  more  bail  than  two,  shall  be  deemed 
irregular,  unless  by  order  of  the  court  or  a  judge."  Care 
must  be  taken  that  neither  of  them  be  a  "  practising  attorney 
or  clerk  to  a  practising  attorney,"  otherwise  "  the  plaintiff 
may  treat  the  bail  as  a  nullity,  and  sue  upon  the  bail  bond  as 
soon  as  the  time  for  putting  in  bail  has  expired,  unless  good 
bail  be  duly  put  in  in  the  meantime.  JR.  G.  H.  2  W.  4,  J.  13. 
As  to  the  other  objections  which  may  be  made  to  the  bail, 
when  they  come  to  justify ,see  pott,  p.  19 1  Bfc.  Each  of  the  bail 
must  be  a  housekeeper,  Slade't  bail,  1  Chit.  502.  BoUFt  bail, 
1  Chit.  288.  and  tee  Saggers  v.  Gordon,  5  Taunt.  174,  or  free- 
holder :  tee  Tomtey  v.  Napier,  8  Taunt.  148 :  a  copyholder. 
Anon.  2  Chit.  97,  or  a  leaseholder,  Smith's  bail,  1  Dowl.  1,  who 
is  not  a  housekeeper  or  freeholder,  cannot  be  bail,  unless  by 
consent ;  and  where  a  person  was  put  in  as  bail,  who,  although 
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a  aonsekeeper  in  Scotland,  was  neither  a  housekeeper  nor 
freeholder  in  this  country,  but  merely  lived  here  in  lodgings, 
Pkttesoo,  J.  rejected  him  on  this  ground.  Anon.  1  Dvwl.  61. 
S.  P.  Hughes  v.  Stirling,  11  Price,  158.  But  where  it  ap- 
peared that  the  bail,  although  he  himself  lived  in  lodging!, 
paid  his  share  of  the  rent  and  taxes  of  a  house,  occupied  by 
aU  partner  in  trade,  and  where  they  jointly  carried  on  their 
business,  the  court  of  Common  Pleas  held  that  he  was  a 
housekeeper,  and  was  competent  to  justify  as  bail.  Savage  v. 
Hek\  1  Bing.  430. 

For  the  purpose  of  putting  in  bail,  get  a  copy  or  abstract  of 
aW  warrant  from  the  officer,  if  necessary ;  get  a  blank  bail 
puce  at  the  stationers,  and  JUl  it  up.  Then  take  the  bail  with 
ym  to  a  Judge's  chambers,  and  the  Judge's  clerk  wiU  take  their 
recognizance,  the  bail  signing  the  bail  piece ;  leave  the  bail  piece 
at  the  judge's  chambers.  Or  if  you  have  given  notice  of  putting 
in  end  justifying  bail  at  the  same  time,  as  shall  be  hereafter 
mentioned,  or  in  ease  bail  are  added  by  a  judge's  order,  the  bail 
stay  be  put  in  with  the  judge's  clerk  at  Westminster,  on  the 
morning  they  attend  to  justify.  The  county  in  the  margin  of 
tee  bail  piece,  must  be  that  in  which  the  arrest  took  place ; 
w  Smith  v.  Miller,  7  T.  R.  96 ;  even  where  the  arrest  is  "  upon 
an  olios  or  pluris  writ  issued  into  another  county,  pursuant  to 
the  rule,  M.  3  W.  4,  s.  6,  the  defendant  must  put  in  bail  in 
tae  county  where  he  was  arrested."  R.  O.  M.  4,  W.  4,  r.  1, 
tee  post,  title  "  Capias."  The  bail  piece  must  be  rightly  inti- 
taled  in  the  court ;  Hall's  bail,  1  Chit.  79 ;  and  must  cor- 
respond with  the  writ  in  the  names  of  the  parties,  Anon.  1 
ttwre,  126.  Holt.  v.  Frank,  IM.&S.  199,  and  in  the  sum 
iadorsed  on  it.  Even  where  a  defendant,  sued  by  a  wrong 
name,  put  in  and  perfected  bail  by  his  right  name,  but  without 
identifying  himself  as  the  person  sued  by  the  other  name  :  it 
*as  botden  that  the  plaintiff  might  treat  the  bail  as  a  nullity, 
and  attach  the  sheriff.  R.  v.  Sh.  of  Suffolk,  4  Taunt.  818.  It 
may  perhaps  be  necessary  to  mention,  that  the  defendant  can- 
not join  in  the  recognizance ;  the  recognizance  is  entered  into 
by  the  bail  only,  and  in  double  the  sum  sworn  to.  R.  E.  30, 
G.  3,  C.  P. 

Notice  of  bail.']  Notice  of  bail  must  be  given  in  all  cases ; 
and  bail  shall  not  be  deemed  to  be  put  in,  until  this  notice  is 
given.  R.  E.  49  G.  3,  C.P;  R.  M.  16,  C.  2,  K.  B.  It  may  be 
gjven  in  three  different  ways :  1st.  a  notice  that  bail  have  been 
put  in;  which  is  usually  given  where  bail  have  been  put  in  in 
doe  time ;  2dly.  the  like  notice,  accompanied  with  an  affidavit 
of  the  sufficiency  of  the  bail:  and  3dly.  a  notice  that  the  bail 
*ft  be  put  in  at  a  certain  time  and  place,  and  that  they  will  at 

to 
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the  same  time  justify  themselves;  which  is  usually  given 
where  bail  have  not  been  put  in  in  due  time. 

1 .  As  to  the  ordinary  notice :  it  must  be  correctly  intituled 
in  the  court.  It  must  be  correctly  intituled  in  the  cause. 
See  Anon.  2  Chit.  11,  81.  It  must  state  before  what  judge 
the  bail  was  put  in ;  and  if  in  fact  they  were  put  hi  before  a 
different  judge  from  the  one  stated,  the  notice  will  be  bad. 
Kelly  v.  Wrother,  2  Chit.  109.  Crawford  v.  Oxley,  3  Smith, 
515.  It  must  state  the  names  of  the  bail  correctly :  where  the 
Christian  name  was  written  Frances  for  Francis,  it  was  holden 
bad;  Anon.  1  Moore,  126;  even  where  the  initial  merely  of 
one  of  two  Christian  names  of  a  bail  was  given,  Coleridge,  J. 
intimated  that  the  notice  was  bad  on  that  account,  but  al- 
lowed the  bail  to  justify,  on  the  defendant  paying  the  costs  of 
the  opposition.  White's  bail,  2  Har.  &  W.  134.  Where,  how- 
ever, in  the  hurry  of  writing  the  notice,  the  names  of  the  bail 
were  altogether  omitted,  the  court  held  that  the  plaintiff 
could  not  on  that  account  treat  the  notice  as  a  nullity,  and  pro- 
ceed against  the  sheriff.  Pugh  v.  Emery,  4  D.  &  R.  30.  The 
notice  must  also  give  the  additions  of  degree  or  mystery  of 
the  bail,  or  other  sufficient  description  of  them.  v.  Cot- 
ter, 5  Taunt.  554.  Where  the  bail  was  described  aa  a 
"  manufacturer,"  Taunton,  J.  held  it  to  be  too  general,  and 
bad.  Fearnley's  bail,  1  Dowl.  40.  Where  a  schoolmaster  was 
described  as  a  gentleman,  it  was  holden  sufficient ;  — — 
v.  Pasman,  5  Taunt.  759 ;  and  the  same,  as  to  a  clerk  in  the 
Custom  House,  Anon.  1  Chit.  492,  n.  and  a  clerk  in  the  Post 
Office.  Wood  v.  Ray,  2  Dowl.  692.  But  where  a  clerk  in  a 
mercantile  house  was  described  as  a  gentleman,  the  bail  were 
rejected.  Moss  v.  Heavyside,  1  D.k  R.  772.  So  where  one 
of  the  bail  was  described  as  a  gentleman,  and  upon  exami- 
nation it  appeared  that  he  carried  on  the  business  of  an  agent 
for  the  sale  of  Scotch  ale,  Gurney,  B.  held  this  to  be  a  sub- 
stantial misdescription,  and  rejected  the  bail.  Hemming' s 
bail,  1  Dowl.  641.  So  where  both  the  bail  were  described  as 
gentlemen,  and  one  was  a  clerk  to  the  defendant's  attorney, 
and  the  other  a  porter,  watchman  and  shoeblack,  the  court 
held  that  the  plaintiff  was  warranted  in  treating  the  notice  of 
bail  as  a  nullity,  and  suing  on  the  bail  bond.  Fenton  ▼. 
Ruggles,  I  B.  &  P.  356.  So  where  bail  were  described  as 
jewellers,  and  they  were  in  fact  but  clerks  to  a  jeweller, 
Littledale,  J.  held  this  to  be  a  misdescription,  but  gave  time 
to  give  a  fresh  notice.  Hamlet* s  bail,  1  Dowl.  501.  Notice 
for  J.  M.  as  bail,  has  been  holden  not  to  be  a  good  notice  for 
J.  M.  the  younger.     Smith  v.  Mellon,  5  Taunt.  854. 

And  by  R.  G.  T.  1  W.  4,  s.  2,  "  every  notice  of  bail  shall, 
in  addition  to  the  descriptions  of  the  bail,  mention  the  street 
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or  place,  and  number  (if  any),  where  each  of  the  bail  resides, 
and  all  the  streets  or  places,  and  numbers  (if  any),  in  which 
each  of  them  has  been  resident  at  any  time  within  the  last 
ux  months,  and  whether  he  is  a  housekeeper  or  freeeholder." 
As  to  this  clause  about  the  six  months'  residence,  it  was  at 
first  holden  not  to  be  necessary  to  state  it,  if  in  fact  the  bail 
had  resided  at  the  places  mentioned  in  the  notice  during  the 
previous  six  months.    Fentonv.  Warre,  2  Tyr.  158.    Anon. 
1  Doarf.  160.      But  the  opinion  of  all  the  judges  has  since 
been  taken  upon  the  point,    and  they  have  holden  that  it 
ooght  to  be  inserted.    Per  Vaughan,  B.  2  Tyr.  592,  n.  and  see 
Bolting's  bail,  5  Dotal.  220.    Park's  bail,  2  Har.  &  W.  134. 
And  where  the  notice  was  defective  in  this  respect,  the  court 
would  not  allow  the  bail  to  justify,  even  although  they  were 
not  opposed;  but  they  gave  leave  to  amend.     Sywood  and 
Dogkehy'i  bail,  3  Dowl.  116.    Where  the  notice  stated  that 
the  hail  had  resided  "within  the  last  six  months"  at  the 
place  therein  mentioned,  this  was  holden  bad ;  but  as  the 
nonce  was  accompanied  by  an  affidavit,  which  stated  that  the 
bail  had  resided  there  for  the  last  six  months,  the  court  held 
that  it  remedied  the  defect.     Ward?*  bail,  1  Dowl.  596.    As  to 
the  description  of  the  bail,  the  meaning  of  the  rule  is,  that  if 
they  live  in  a  street,  the  street  must  be  named ;  see  Hanwelfs 
bail,  3  Dowl.  425 ;  if  their  house  be  numbered,  the  number 
must  be  stated ;  vide  supra;  but  if  there  be  neither  number 
nor  street,  then  the  residence  must  be  described  with  such 
convenient  certainty  as  to  enable  the  plaintiff  to  make  the 
requisite  enquiries  as  to  the  solvency  of  the  bail.     See  Lan- 
yon'j  bail,  3  Dowl.  85.     Treasure's  bail,  2  Dowl.  670.    Smith's 
toil,  I  Dowl.  499.    If  the  bail  have  two  places  of  residence, 
it  will  be  sufficient  to  state  one  of  them.    Anon.  1  Dowl.  159. 
Portetcue**  bail,  2  Dowl.  541.    But  where  one  of  the  bail  was 
described  of  Streatham,  where  he  had  a  house,  but  it  ap- 
peared that  for  the  last  three  months  he  resided  at  a  lodging 
in  the  Strand,  Taunton,  J.  held  the  description  to  be  bad,  and 
that  he  ought  to  have  been  described  of  the  place  where  he 
actually  resided.     Thompson  v.  Smith,  1  Dowl.  340.    Where 
the  number  of  the  house  was  omitted,  but  it  appeared  the  bail 
had  been  found,  and  they  were  not  opposed  upon  any  other 
ground,  Bay  ley,  B.  allowed  them  to  justify,  on  paying  the 
costs   of    the    opposition.      Muir   v.   Smith,  2   Tyr.    742. 
Where  the  notice  omitted  to  state  that  the  bail  were  house- 
keepers or  freeholders,  Taunton,  J.  held  it  bad,  although 
accompanied  by  an  affidavit  in  which  the  fact  was  stated. 
Anon.  1  Dowl.  160.    And  where  the  notice  described  bail  as  a 
housekeeper,  and  he  was  in  fact  a  freeholder  but  not  a  house- 
^eper,  Littledale  J.  held  it  to  be  bad,  and  rejected  the  boil. 
Wilson's  bail,  2  Dowl.  431.    So  in  all  cases  where  a  false 
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description  is  given,  the  notice  will  be  bad.  Anon.  1  Chit. 
493.  Where  the  notice,  however,  was  only  defective  in  the 
description,  as  omitting  the  number  of  the  bouse,  and  the 
plaintiff,  instead  of  taking  the  objection  upon  the  motion  to 
justify,  obtained  time  to  enquire  into  the  sufficiency  of  the 
bail,  Patteson,  J.  held  that  it  was  too  late  for  him  afterward* 
to  object  to  the  notice  for  the  defect,  particularly  as  it  was 
not  denied  that  he  had  found  the  bail.  Foster's  bail,  2  Dowl. 
586.    The  following  may  be  the  form  of  the  notice :— - 

In  the  King's  Bench,  [&c. 

Between,  8fc. 

Take  notice  that  special  bail  toot  this  day  put  in  for  the 
defendant  in  this  cause,  before  the  Honourable  Mr.  Justice 

,  at  his  chambers,  Serjeants'  Inn,  Chancery  Lane;  and 

that  the  names  and  additions  of  such  bail  are,  A.  B.  of  No.  14, 
Oxford  Street,  in  the  county  of  Middlesex,  grocer,  and  C.  D.  of 
No.  240,  in  the  Strand,  in  the  same  county,  silversmith,  that  the 
said  A.  B.  and  C.  D.  have  been  resident  at  the  places  herein 
above  described  respectively,  during  the  whole  of  the  last  six 
monttts,  and  that  they  are  housekeepers  there  respectively  [or  as 

the  case  may  be] .    Dated  the day  of  —  1838, 

Yours,  fyc. 
To  Mr.  G.  H.  E.  F. 

Plaintiff's  attorney.  Defendant's  attorney . 

As  to  the  service  of  the  notice,  see  ante,  p.  14CT  Where 
bail  above  was  put  in  by  an  attorney  for  the  bail  to  the 
sheriff,  and  notice  of  the  bail  was  given  by  the  defendant's 
attorney,  the  court  held  it  sufficient,  as  an  order  to  change  the 
attorney  was  not  necessary  in  such  a  case.  R.  v.  Sh.  of  London, 
2B.$A.  604. 

2.  By  R.  O.  T.  1  W.  4,  s.  3,  if  the  notice  of  bail  shall  be 
accompanied  by  "  an  affidavit  of  each  of  the  bail,  according  to 
the  form  hereto  subjoined,  and  if  the  plaintiff  afterwards 
except  to  such  bail,  he  shall,  if  such  bail  are  allowed,  pay  the 
costs  of  justification ;  and  if  such  bail  are  rejected,  the  de- 
fendant shall  pay  the  costs  of  opposition,  unless  the  court,  or 
a  judge  thereof,  shall  otherwise  order."  The  following  is  the 
form  of  the  affidavit,  given  by  the  rule : 

In  the 

Between,  [Sfc. 
A.B.one  of  the  bail  for  the  above  named  defendant,  maketh 
oath  and  saith,  that  he  is  a  housekeeper  [or  freeholder,  as  the 
case  may  be]  residing  at  [describing  particularly  the  street 
or  place,  and  the  number,  if  any]  ;  that  he  is  worth  pro- 
perty to  the  amount  of (the  amount  required  by  the 

practice  of  the  courts)  over  and  above  what  will  pay  all  his 
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put  debit;  if  bail  in  any  other  action,  add  "and  even/  other 
nm  for  which  he  it  now  boil?'  R.  G.  H.  2  W.  4,  s.  19, 
jmt,  p  198 ;  that  he  is  not  bail  for  any  defendant,  except  in 
this  action,  [or,  if  bail  in  any  other  action  or  actions,  add, 
"  except  for  C.  D.  at  the  tuit  of  B.  P.  in  the  court  of 
mtke$wmof£  for  O.  H.  at  the  suit  of  J.  K.  in  the 

csmipf —  in  the  turn  oft ,"  specifying  the  several 

actions,  with  the  courts  in  which  they  are  brought,  and  the 
rams  in  which  the  deponent  is  bail;]  that  the  deponent*  s 
property,  to  the  amount  of  the  said  turn  of  £  — —  [and  if 
bail  in  any  other  action  or  actions,"  of  all  other  turns  for  which 
he  is  now  bail  at  aforesaid']  consists  of  [here  specify  the 
nature  and  value  of  the  property  in  respect  of  which  the  bail 
proposes  to  justify,  as  follows : — "  stoch  in  trade,  in  his  busi- 
ness of t  carried  on  by  him  at ,  of  the  value  of 

£— — — ;  of  good  booh  debts  owing  to  him  to  the  amount  of 

£ ;  of  furniture  in  his  house  at ,  of  the  value  of 

£      ■    ;  of  a  freehold  or  leasehold  farm,  of  the  value  of 

£ ,  situate  at ,  occupied  by ,  or  of  a  direl- 

kng"  haute  of  the  value  of  £ situate  at  ,  occupied 

by  /*  or  of  other  property,  particularizing  each  de- 

scription of  property,  with  the  value  thereof] ;  and  that  the 
deponent  hath,  for  the  last  six  months,  resided  at  — — 
[describing  the  place  or  places  of  such  residence]. 
Sworn,  ice. 

This  affidavit,  as  all  others,  must  state  the  deponent's  addi- 
tion, Brown's  bail,  5  Dowl.  220-  Morgan  v.  Stone,  1  Oale, 
15,  and  tee  ante,  p.  11,  although  the  above  form  omits  it. 

As  the  intention  of  this  affidavit  is,  that  the  plaintiff  may 
have  an  opportunity  and  the  means  of  ascertaining,  by  en- 
quiry, whether  the  bail  be  really  possessed  of  the  property 
described  in  it,  so  that  if  he  be  satisfied  of  the  truth  of  the 
affidavit,  he  may  not  give  the  bail  the  trouble  of  attending 
personally  to  justify:  the  property  must  be  described  with 
that  certainty,  which  will  enable  the  plaintiff  to  make  those 
enquiries ;  otherwise  the  court  will  not  deem  it  an  affidavit 
within  the  meaning  of  the  rule.  And  therefore  where  the 
affidavit  stated  that  the  bail  had  a  certain  sum  of  money  in 
the  funds,  without  saying  in  what  stock,  Parke,  J.  held  it  to 
be  insufficient.  Anon.  1  Dowl.  159.  But  where  the  affidavit 
ww,  that  the  deponent  was  possessed  of  property  to  the 
amount  of  100/.  "  over  and  all  above  his  just  debts,"  and  that 
it  consisted  of  a  freehold  house,  situate,  &c.  without  stating 
the  value  of  the  house,  it  was  holden  sufficient :  the  words 
"  over  and  all  above,"  were  the  same  in  substance  as  "  over 
and  above  all;"  and  as  only  one  property  was  described,  and 
the  affidavit  bad  previously  stated  the  deponent  to  be  worth 
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lOOi.  alter  payment  of  his  debts,  it  was  equivalent  to  stating 
that  the  freehold  house  was  worth  a  sum  at  least  equal  to  the 
100/.  and  the  debts  together ;  but  that  if  several  properties 
had  been  described,  it  would  have  been  otherwise.  Boyd's 
bail,  1  Hodg.  93.  If  the  bail  fail  to  justify  by  reason  of  the 
property  stated  in  the  affidavit,  but  it  appears  that  they  have 
other  property  sufficient  for  the  purpose,  still  the  court  will 
only  allow  them  to  justify,  upon  payment  by  the  defendant  of 
the  costs  of  the  opposition.  Jackson's  bail,  1  Dowl.  112. 
Hemming  v.  Blake,  Id.  179.  Also,  if  the  affidavit  omit  any 
material  part  of  the  above  form,  as  for  instance,  that  the  bail 
are  housekeepers  or  freeholders,  Anon.  1  Dowl.  127,  or  the 
like,  it  cannot  be  used  as  an  affidavit  within  the  above  rule,  if 
the  plaintiff  object  to  it  on  that  ground.  Martin  v.  Geli,  2  Tyr. 
166.  see  Smith's  bail,  1  Dowl.  514.  Even  where  the  affidavit 
stated  the  deponent  to  be  a  housekeeper  at  S.  but  did  not 
state  that  he  resided  there,  it  was  holden  insufficient.  Heakfs 
bail,  3  Dowl.  423.  The  only  effect,  however,  of  an  omission 
or  defect  in  the  affidavit,  will  be,  that  the  defendant  will  not 
be  allowed  his  costs  of  justification ;  it  is  no  objection  to  the 
bail  justifying.  De  Babe's  bail,  1  Dowl.  368.  See  Anon.  Id. 
126.  Although  the  form  here  given,  is  by  one  bail  only,  there 
is  no  objection  to  its  being  a  joint  affidavit  by  both.  Anon. 
1  Dowl.  115. 

The  notice  of  bail,  served  with  this  affidavit,  may  be  either 
a  notice  of  bail  having  been  put  in,  as  mentioned  ante,  p.  178, 
or,  it  seems,  a  four  days'  notice  of  putting  in  and  justifying 
bail,  which  shall  be  mentioned  presently.  See  Bowman  v. 
Russell,  2  Tyr.  744.  And  either  the  original  affidavit  may  be 
annexed  to  the  notice  at  the  time  it  is  served,  or  the  original 
may  be  filed  and  a  copy  annexed.  Where  a  copy,  however, 
was  annexed,  but  it  did  not  appear  to  be  so  on  the  face  of  it, 
nor  was  it  stated  where  the  original  was  filed,  the  court  held 
that  the  plaintiff  was  not  liable  to  the  costs  of  justification, 
on  the  bail  being  allowed.  West  v.  Williams,  3  B.  &  Ad. 
345. 

As  to  costs :  if  the  bail  be  allowed,  the  plaintiff  will  be 
ordered  to  pay  the  costs  of  justification,  whether  he  have 
opposed  them  or  not;  Johnson's  bail,  1  Dowl.  514 ;  if  they  be 
rejected,  the  defendant  must  pay  the  costs  of  opposition, 
unless  the  judge  order  to  the  contrary ;  vide  supra ;  and  the 
judge  seldom  interferes  in  this  respect.  See  Evans's  bail, 
1  Dowl.  384. 

It  may  be  necessary  to  mention  that  the  rule  we  have  been 
now  discussing,  does  not  extend  to  the  case  of  a  prisoner, 
Webb's  bail,  1  Dowl.  446,  or  to  any  case  where  the  plaintiff 
is  not  bound  to  except  to  the  bail.  Per  Patteson,  J.  Id.  But 
it  applies  to  country  bail ;  and  where  in  the  case  of  country 
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bail,  an  affidavit,  intended  to  be  in  conformity  with  the  above 
rule,  was  delivered  with  the  notice  of  bail,  and  the  affidavit 
tamed  out  to  be  defective,  the  bail  were  rejected,  although 
the  affidavit  would  have  been  good  as  an  affidavit  of  justi- 
ficttioD,  independently  of  this  rule.  Penson's  bail,  4  DowL 
627, 1  Bar.  &  W.  663. 

3.  By  R.  G.  T.  1  W.  4,  s.  I,  "  a  defendant  may  justify  bail, 
ittbe  same  time  they  are  put  in,  upon  giving  four  day*' 
notice  for  that  purpose  before  eleven  o'clock  in  the  morning, 
rod  exclusive  of  Sunday ;  and  if  the  plaintiff  is  desirous  of 
time  to  enquire  after  the  bail,  and  shall  give  one  day's  notice 
thereof  as  aforesaid  to  the  defendant,  his  attorney  or  agent, 
is  the  case  may  be,  before  the  time  appointed  for  justification, 
slating  therein  what  further  time  is  required,  such  time  not 
to  exceed  three  days  in  the  case  of  town  bail,  and  six  days  in 
the  case  of  country  bail,  then  (unless  the  court  or  a  judge 
ahatt  otherwise  order)  the  time  for  putting  in  and  justifying 
bsfl  shall  be  postponed  accordingly,  and  all  proceedings  shall 
be  stayed  in  the  mean  time."  See  Jenkins  v.  Malt  by,  2  Cromp, 
fit  /.  124.    The  notice  may  be  in  the  following  form : 

Intke 

Between,  fyc. 

Take  notice,  that  A.  B.  of  No.  3,  Red  Lion-street,  Holborn, 

butcher,  and  C.  D.  of  No.  40,  Fleet-street,  carpenter,  unit  on 

Monday  next,  the  20th  day  of  January  instant,  be  put  in  as 

tpeeial  bail  for  the  above  named  defendant  in  this  cause,  in  the 

cwrt  0f ,   at  Westminster  Hall,  in  the  county  of 

Middlesex ;  and  that  the  said  A.  B.  and  C.  D.  will,  at  the  same 
time  justify  themselves  in  open  court  at  Westminster  Hall 
aforesaid,  as  good  and  sufficient  bail  in  this  cause  for  the  said 
defendant.  And  take  notice  also,  that  the  said  A.  B.  resided  at 
A*©.  20,  in  Brownlow-street,  Holborn,  from  the  *  to  the 

25(a  day  of  December  last,  at  which  latter  time  he  removed  to 
No.  3,  Red  Lion-street,  Holborn,  aforesaid,  where  he  has  ever 
*m*e  been  resident,  and  is  a  housekeeper  there ;  and  that  the 
above  named  C.  D.  has  been  resident  at  No.  40,  Fleet-street 
aforesaid,  during  the  whole  of  the  last  six  months,  and  is  a 
housekeeper  there,"  [or  as  the  fact  may  be].    Dated,  &c. 

The  above  rale  of  court  does  not  extend  to  the  case  of  a 
prisoner;  Davis  v.  -Qrey,  2  Tyr.  276.  King's  bail,  1  DowL 
509;  before  this  rule,  prisoners  were  allowed,  by  the  practice 
of  all  the  courts,  to  give  a  two  days'  notice  of  putting  in  and 
justifying  bail,  and  such  is  still  the  practice.  Nor  does  the 
role  extend  to  added  bail ;  Key  v.  Mac  Kyntire,  6  DowL  453 ; 
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or  to  any  other  case,  where  the  notice  is  not  for  the  putting 
in  and  justifying  bail  at  the  same  time.  Jones' $  baU,  2  Dawi. 
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If  there  be  any  omission  or  other  defect  in  the  notice  of 
bail,  the  plaintiff  cannot  on  that  account  treat  it  as  a  nullity, 
and  proceed  against  the  sheriff  or  upon  the  bail  bond,  but 
must  object  to  it,  if  at  all,  when  the  bail  attend  to  justify. 
Pugh  v.  Emery,  4  D.  Sf  R.  30.  Bell  ▼.  faster,  8  Bmg.  384, 
1  Dowl.  271.  R.  v.  Sh.  of  Middlesex,  1  Oramp.  %  M.  482. 
Fetter's  bail,  2  Dowl.  586. 

Exception  and  notice.]  Where  bail  are  put  in  m  due  time, 
that  is  to  say,  on  or  before  the  eighth  day  inclusive  after  the 
arrest,  (vide  ante,  p.  11 5J,  the  plaintiff  must  except  to  them, 
if  he  would  compel  a  justification.   R.  v.  Sh.  of  Middlesex,  5  B. 
&  6.  389.   Rogers  v.  Mapleback,  1  H.  Bl.  106.   Even  where  * 
sheriffs  officer  is  put  in  as  bail,  or  any  other  person,  who,  by  the 
practice  of  the  court,  will  not  be  allowed  to  justify,  the  plain* 
tiff  cannot  treat  the  bail  as  a  nullity,  but  must  except  to 
them,  and  then  make  his  objection  when  they  come  up  to  jus- 
tify.   Banks  v.  Levi,  1  Chit.  713.    The  only  exception  to  this 
is,  where  an  attorney  or  attorney's  clerk  has  been  put  in  as 
bail;  there,  we  have  seen  (ante,  p.  176),  that  the  plaintiff  may 
treat  the  bail  as  a  nullity,  and  proceed  upon  the  bail  bond  or 
against  the  sheriff.   By  R.  G.  H.  2  W.  4,  s.  16,  "  where  bail  to 
the  sheriff  become  bail  to  the  action,  the  plaintiff  may  except 
to  them,  though  he  has  taken  an  assignment  of  the  bail 
bond."    The  exception  is  entered  in  the  bail  book  at  the 
judge's  chambers :  "  /  except  against  these  bail ;  A.  P.  plam- 
Hfs  attorney."    This  is  usually  done  as  soon  as  practicable 
after  you  know  of  the  bail  being  put  in ;  but  it  must  be  done, 
if  at  all,  within  twenty  days  after  the  service  of  the  notice  of 
bail,  R.  M.  8  Ann.  K.  B.,  even  in  the  case  of  bail  put  in  upon  a 
habeas  corpus,  R.  0.  H.  2  W.  4,  s.  25,  after  which  the  bail  are 
deemed  perfected,  and  you  cannot  compel  a  justification.  Also, 
if  bail  are  put  in  and  notice  given,  before  the  sheriff  is  ruled 
to  bring  in  the  body,  the  plaintiff  must  except  to  the  bail,  be- 
fore he  can  rule  the  sheriff,  otherwise  his  proceeding  will  be 
irregular.    R.  v.  Sh.  of  Middlesex,  1  D.&R.  264.    R.  v.  5*, 
of  Middlesex,  8  T.  R.  258.  And  if  two  sets  of  bail  be  put  in,  he 
must  except  to  both,  otherwise  the  set  not  excepted  to  would 
in  twenty  days  become  absolute ;  and  where  in  such  a  case,  he 
treated  one  set  of  bail  as  a  nullity,  excepted  to  the  other,  and 
because  that  other  failed  to  justify,  he  proceeded  to  attach  the 
sheriff,  the  court  set  aside  the  attachment  for  irregularity. 
GUmour  v.  Brindtey,  7  D.  &  R.  259.    Want  of  exception  or 
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notice,  fa  waived,  as  between  the  parties,  by  the  defendant 
giving  notice  of  justification ;  HanwelTs  bail,  3  Dowl.  426. 
Anm.  1  Chit.  174 ;  but  this  is  no  waiver  of  the  irregularity, 
at  between  the  plaintiff  and  the  sheriff.  Rogers,  v.  Mapleback, 
1 E.  BL  106. 

ft  is  only  where  bail  have  been  put  in  due  time,  however, 
that  an  exception  is  necessary ;  if  put  in  after  the  eighth  day 
iDcsoaive,  as  above  mentioned,  the  defendant  must  justify 
Umbo  at  his  peril,  whether  they  be  excepted  to  or  not,  nor  will 
the  fapse  of  twenty  days  in  that  case  have  any  effect  in  per- 
fecting them.  Nunn  v.  Rogers,  2  Chit.  108.  Story'*  case, 
14.62. 

After  entering  the  exception,  you  must  give  notice  of  it  to 
the  defendant's  attorney ;  for  the  exception  is  not  deemed 
complete  until  this  notice  is  given.  Oldham  v.  Burrell,  7  T.1L 
tS.  And  the  notice  should  be  in  writing :  a  mere  verbal  notice 
is  an  irregularity,  which  probably  may  be  waived,  as  between 
the  parties,  by  the  defendant  giving  notice  of  justification ; 
but  to  enable  the  plaintiff  to  proceed  against  the  sheriff,  in 
esse  the  bail  do  not  justify,  the  notice  must  be  in  writing. 
Cat*  v.  Davis*  1  H.  Bl.  80.  JL  v.  Sh.  of  Middlesex,  8  D.  &  R. 
149.  Abo,  if  the  notice  of  exception  be  not  correctly  intituled 
in  the  court  or  cause,  the  sheriff  cannot  be  proceeded  against 
by  attachment.  R.  v.  Sh.  of  Middlesex,  1  Chit.  741.  Anon. 
Id.  376.  And  giving  notice  of  exception,  without  previously 
entering  the  exception  as  above  directed,  is  an  irregularity ; 
sod  although  perhaps  it  may  be  waived  as  between  the  parties 
by  the  notice  of  justification,  HanwelTs  bail,  3  Dowl.  425,  yet 
at  between  the  plaintiff  and  the  sheriff,  Thwaites  v.  GaUington, 
ID.kR.  365,  or  the  bail  to  the  sheriff,  Hodson  v.  Garrett,  1 
CUt.  174,  it  clearly  is  not.  The  following  may  be  the  form 
of  the  notice. 

In  the 

Between  \8fc. 
Take  notice  that  I  have  excepted  against  the  bail  put  in  for 
the  defendant  in  this  cause. 
TtHr.CD.  Your'sSfc. 

defendants  attorney  A.  B. 

Plaintiff's  attorney. 

There  is  one  kind  of  exception,  created  by  a  late  rule  of 
court,  that  yet  remains  to  be  noticed.  It  has  been  already 
mentioned  {ante,  p.  180),  that  by  R.  G.  T.  1  W.  4,  s.  3,  an 
affidavit  of  the  sufficiency  of  the  bail,  may  accompany  the  no- 
tice of  bail ;  and  if  the  plaintiff  afterwards  except  to  them,  he 
■hall  pay  the  costs  of  justification  if  they  be  allowed.  And  by 
K.  G.  T.  1  W.  4,  s.  4,  "  if  the  plaintiff  shall  not  give  one  day's 
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notice  of  exception  to  the  bail  by  whom  such  affidavit  shall 
have  been  made,  the  recognizance  of  such  bail  may  be  taken 
out  of  court,  without  other  justification  than  such  affidavit." 
I  own  I  cannot  understand  this  rule,  and  feel  great  difficulty  in 
attempting  to  give  any  construction  to  it.  There  have  been 
two  cases,  however,  by  which  it  has  been  decided,  that  the 
rule  does  not  extend  to  bail  by  a  prisoner,  WeWt  bail,  1  Dotal. 
446,  or  to  bail  put  in  after  the  expiration  of  the  time  limited 
for  that  purpose,  R.  v.  Wilson,  3  Dowl.  255,  or  in  fact,  to  any 
case  of  bail  where  an  exception  need  not  be  entered  in  order 
to  compel  a  justification.  But  it  has  never  been  decided  to 
what  cases  it  does  extend.  In  R.  v.  Wilson,  supra,  Mr.  Baron 
Park  is  reported  to  have  said,  "  The  rule  applies  to  those 
cases  only,  where  an  affidavit  is  filed  pursuant  to  the  rule ; 
the  object  of  the  rule  was,  to  put  the  justification  of  bail 
by  affidavit,  under  the  new  rules,  in  the  same  state  as  the  jus* 
tification  of  bail  was  previously ;  it  was  merely  introduced  for 
the  sake  of  greater  caution."  Now,  really,  this  seems  to  be  no 
explanation  at  all ;  for  there  was  no  such  thing  previously;  as 
a  "  one  day's  notice  of  exception/1  nor,  before  the  new  rules, 
was  there  any  case  to  which  such  a  notice  could  apply.  With 
great  deference,  it  seems  to  me  that  the  framer  of  the  rule  in- 
tended to  state,  that  in  all  cases  where  such  an  affidavit  accom- 
panies the  notice  of  bail,  if  the  plaintiff  shall  not,  within  one 
day  after  such  notice,  except  to  the  bail,  and  give  notice  of  ex- 
ception, the  bail  need  not  attend  to  justify,  but  their  affidavit 
shall  be  deemed  a  sufficient  justification.  But  framed  as  it  is, 
it  is  clear  that  it  cannot  apply  to  the  ordinary  case  of  bail  put 
in  due  time,  where  the  notice  is  accompanied  with  such  affi- 
davit :  for  in  such  a  case  the  defendant  has  four  days  after 
exception  to  justify ;  and  to  say  that  he  must  in  that  case 
have  one  day's  notice  of  exception,  would  be  absurd.  And 
it  has  been  decided  that  it  does  not  extend  to  cases  where 
bail  is  put  in  out  of  time.  To  what  cases  therefore  does  it  ex- 
tend T  It  seems  to  me  that  there  is  but  one  case  to  which  it 
can  apply,  namely,  where  a  four  days'  notice  is  given  of  put- 
ting in  and  justifying  bail  at  the  same  time,  where  such  notice 
is  accompanied  by  the  affidavit  above  mentioned ;  in  all  other 
cases,  except  that  of  bail  by  a  prisoner  (to  which  it  is  hoklen 
this  rule  does  not  apply)  the  recognizance  of  the  bail  can- 
not be  taken  out  of  court,  in  case  the  plaintiff  does  not  except 
to  them,  because  the  recognizance  is  already  taken,  before  the 
notice  of  bail  is  given.  And  yet  even  in  the  case  here  sug- 
gested, there  would  be  a  seeming  discrepancy  in  the  affidavit, 
which  begins  "  A.  B.  one  of  the  bail  for  the  above-named  de- 
fendant," &c. ;  for  he  cannot  be  one  of  the  bail,  until  he 
has  been  put  in  as  such,  and  which  cannot  be  in  such  a  case, 
until  after  the  four  days. 
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Added  bail.']  Formerly,  if  it  were  not  intended  to  justify  the 
btil  pot  in,  and  of  which  notice  wu  given,  then,  as  soon  as 
tfaey  were  excepted  to,  other  bail  were  added  to  the  bail 
piece,  and  their  recognizance  taken,  as  a  matter  of  course. 
Or  the  defendant  might  put  in  fresh  bail  upon  another  bail 
piece,  if  he  would.  But  now,  by  R.  6.  T.  1  W.  4,  s.  6,  "  the 
baft,  of  whom  notice  shall  be  given,  shall  not  be  changed, 
without  leave  of  the  court  or  a  judge."  And  the  judge  will 
require  to  be  satisfied  of  the  necessity  of  this,  and  that  such 
necessity  has  not  arisen  from  the  negligence  or  misconduct 
of  the  defendant.  This  rule  does  not  extend  to  the  case  of  a 
pnssner;  Bird' t  bail,  2  Dowl.  583.  but  see  R.  v.  Sh.  of  Essex, 
M.  783,  temb.  eont. ;  and  therefore  if  the  judge,  upon  applica- 
tion, refuse  the  order,  the  defendant  must  be  rendered,  and 
then,  if  necessary,  he  may  be  bailed  as  in  ordinary  cases.  If 
the  order  be  granted,  annex  a  copy  of  it  to  the  notice  of  jus* 
tificatSon,  and  serve  them  upon  the  plaintiff's  attorney.  Where 
the  order  was  not  obtained  until  the  day  on  which  the  bail 
were  to  justify,  the  court  gave  the  plaintiff  time  to  enquire 
into  their  sufficiency,  saying,  that  until  the  order  was  ob- 
tained, he  was  not  bound  to  make  any  enquiries.  Perry's  bail, 
2  Cramp.  &  /.  475.  Also,  if  the  order  be  made  upon  pay- 
ment of  costs,  the  costs  must  be  paid  before  the  bail  justify, 
fonfam  y.  Qurm,  2  Tyr.  491. 

Justification,  in  what  casts,  where,  #c]  Where  special  bail 
are  pat  in,  they  must  in  all  cases  justify,  unless  the  plaintiff, 
by  tome  act,  waive  the  justification.  And  he  is  said  to  waive 
a  justification,  when  he  takes  a  step  in  the  cause,  which  is 
never  taken  until  after  bail  have  been  perfected,  and  by  which 
be  is  deemed,  therefore,  to  admit  that  they  are  perfected ;  as 
for  instance,  if  instead  of  declaring  de  bene  esse,  he  declare 
absolutely ;  or  if,  having  declared  de  bene  esse,  he  demand  a 
plea,  or  the  like.  But  although  demanding  a  plea  is  in 
general  a  waiver  of  justification,  yet  where  a  further  time  to 
add  and  justify  bail,  instead  of  others  who  had  been  re- 
jected, was  obtained,  without  prejudice  to  the  plaintiff  in  his 
proceedings;  and  before  the  time  given  for  justification  he 
demanded  a  plea :  the  court  held  that  he  had  not  thereby 
waived  the  justification;  and  that  upon  the  bail  failing  to 
justify,  he  was  at  liberty  to  proceed  against  the  sheriff; 
A.  v.  Sheriff  of  London,  1  D.  &  R.  163  ;  and  the  same,  where 
the  farther  time  to  justify  was  granted,  upon  terms  that  the 
plaintiff  should  in  the  mean  time  be  in  the  same  situation  as 
if  the  bail  had  justified.  R.  v.  Sh.  of  Middlesex,  4D.&A. 
884.  So  where  bail  to  the  sheriff  are  put  in  as  bail  to  the 
action,  the  plaintiff  does  not  waive  a  justification  of  them,  by 
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taking  an  assignment  of  the  bail  bond.    See  R.  G.  H.  2  W.  4, 
#.  15,  ante,  p.  184. 

Where  bail,  put  in  in  due  time,  are  excepted  to  in  term 
time,  they  must  justify  within  four  days  after  notice  of  ex* 
ception,  R.  R.  5  0.  2,  K.B;  R.  T.  3  &  4  0.  2,  C.  P.  Dax.  82, 
one  day  being  reckoned  exclusive,  the  other  inclusive,  North 
v.  Boons,  2  H.  Bl.  35,  and  see  Maycock  v.  Solyman,  I  New 
Rep.  139.  Bond  v.  Evans,  4  B.  &  C.  864.  £f.  Hanlaire  v. 
Byam, 4B.&C.  970,  if  there  be  a  sufficient  number  of  days 
for  that  purpose  remaining  of  the  term;  and  this,  even 
although  the  defendant  may  have  put  in  his  bail,  before  the 
time  limited  for  that  purpose  by  the  practice  of  the  court. 
Seaver  v.  Spraggon,  2  New  Rep.  85.  But  if  there  be  not  four 
days  remaining  of  the  term,  at  the  time  the  notice  of  excep- 
tion is  served,  then  the  bail  have  until  the  first  day  of  the  next 
term  to  justify.  R.  E.  5  O.  2,  K.  B.  Dax.  83.  If  the  bail, 
however,  be  "  excepted  to  in  vacation,  and  the  notice  of 
exception  require  them  to  justify  before  a  judge,  the  bail  shall 
justify  within  four  days  from  the  time  of  such  notice  "  [even 
although  it  happen  between  the  I  Oth  August  and  24th  Octo- 
ber; R.  v.  Sh.  of  Middlesex,  2  Dowl.  286]  ;  "  otherwise  on 
the  first  day  of  the  following  term."  R.  0.  H.  2  W.  4,  *.  17. 
It  is  remarkable  that  this  rule  makes  no  provision  for  a  case, 
where  the  notice  of  exception  is  given  within  the  last  four 
days  of  the  term.  If  time,  therefore,  be  an  object  with  the 
plaintiff,  he  should  defer  giving  his  notice  of  exception  until 
the  vacation.  Where  notice  of  exception  was  given  two  days 
before  the  end  of  the  term,  and  the  defendant  thereupon  gave 
notice  of  justifying  at  chambers  on  the  second  day  after  term, 
and  justified  accordingly,  the  justification  and  rule  of  allow- 
ance were  set  aside  for  irregularity.  Barratt  v.  James,  5  Dowl. 
123.  If,  however,  the  plaintiff  have  ruled  the  sheriff  to  bring 
in  the  body,  the  defendant  may  justify  his  bail  at  any  time 
on  or  before  the  day  on  which  the  body  rule  expires,  without 
reference  to  the  time  of  serving  the  notice  of  exception :  See 
R.v.  Sh.  of  Middlesex,  8  T.  R.464;  R.  T.  38  0.  3,  C.  P.:  for 
the  plaintiff  cannot  obtain  an  attachment  against  the  sheriff, 
until  the  day  after  the  body  rule  has  expired;  and  we  have 
seen  (ante,  p.  169),  that  he  cannot  proceed  upon  the  bail 
bond,  pending  the  rule  to  bring  in  the  body.  R.  O.  H.  2  W.  4, 
t.  23.  Even  after  the  rule  to  bring  in  the  body  has  expired, 
the  defendant  may  justify  bis  bail,  as  of  course,  at  any  time 
before  the  plaintiff  has  moved  for  his  attachment.  Thorold  v. 
Fisher,  I  H.  Bl.  9.  R.  v.  Sh.  of  Middlesex,  2  M .  &  S.  562. 
Weddall  v.  Berger,  I  B.kP.  325.  but  see  R.  v.  Sh.  of  Middle- 
sex, 8  D.  6c  R.  137.  But  if  bail  have  not  been  put  in  in  due 
time,  and  the  plaintiff  have  therefore  proceeded  against  the 
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sheriff,  or  upon  the  bail  bond,  bail  in  that  caie  must  not  only 
be  put  in,  but  also  perfected,  although  not  excepted  to; 
Turner  \.  Cory,  7  East,  607.  Nunn  v.  Rogers,  2  Chit.  108. 
Poole  v.  Poole,  2  fV.BL  1206;  and  then  an  application  may 
be  made  to  set  aside  the  proceedings  aguinst  the  sheriff,  or  on 
the  bail  bond,  as  directed,  ante,  p.  171.  But  if  no  bail  bond 
have  been  taken,  and  an  action  of  escape  be  brought  against 
the  sheriff,  the  court  will  not  allow  bail  to  justify,  which  have 
not  been  put  in  in  due  time,  whether  the  application  to  justify 
be  made  on  the  part  of  the  sheriff,  Fuller  v.  Prest,  7  T.  R.  109, 
«arf  see  Bim  v.  Bond,  6  Taunt.  554,  or  on  the  part  of  the 
defendant.  Webb  v.  Matthews,  1  B.  &  P.  225.  And  in  these 
cues,  the  plaintiff  does  not  waive  any  proceedings  he  may 
have  taken,  by  opposing  the  justification.  William*  v.  WaUr- 
jfeU,  1  £.  *  P.  334. 

Bail  are  usually  justified  in  term  time  in  court.  But  by 
itat.  11  G.  4,  &  1  W.  4,  c.  70,  s.  12,  bail  may  be  justified 
before  a  judge,  in  chambers,  or  in  some  other  convenient 
place  by  him  to  be  appointed,  as  well  in  term  as  in  vacation, 
and  whether  the  defendant  be  actually  in  custody  or  not. 
la  practice,  however,  a  judge  will  not  take  a  justification  of 
bail  at  chambers,  in  term  time,  unless  by  consent;  and  in 
vacation,  it  is  only  in  the  case  of  prisoners,  43  O.  3,  c.  46, 
*.  6,  or  where  the  notice  of  exception  requires  it,  as  above 
mentioned,  Barratt  v.  James,  5  Dowl.  123,  2  Har.  &  W.  128, 
that  a  judge  can  take  bail  at  all.  See  Hawkins  v.  Plomer,  2  W. 
BL  1064. 

Notice  of  Justification.]  The  notice  of  justification  in  the 
Common  Pleas,  Nation  v.  Barret,  2  B.  &  P.  30,  and  in  the 
Exchequer,  Dax,  82,  must  be  a  two  days'  notice,  both  for 
original  and  added  bail,  the  day  of  service  being  reckoned 
exclusive,  the  day  of  justification  inclusive,  and  Sunday  not 
being  reckoned;  as  Tuesday  for  Thursday,  Saturday  for 
Tuesday.  In  the  court  of  Queen's  Bench,  however,  it  is  but 
a  one  day's  notice  for  original  bail,  as  Tuesday  for  Wednesday, 
Saturday  for  Monday;  Wilson  v.  Hawkins,  h  Dowl.  436; 
but  it  is  a  two  days'  notice  for  added  bail.  Morgan *s  bail, 
1  CM.  308.  By  R.  G.  H.  2  W.  4,  s.  16,  indeed,  it  is  ordered 
that  "  it  shall  be  sufficient  in  all  cases,  if  notice  of  justifies* 
tion  of  bail  be  given,  two  days  before  the  time  of  justifica- 
tion ;"  but  this  has  been  hoklen  not  to  alter  the  practice 
before  established.  Wilson  v.  Hawkins,  supra.  There  is  but 
one  exception  to  this,  namely,  where  notice  is  given  of  put- 
ting in  and  justifying  bail  at  the  same  time ;  which  must  be  a 
four  days'  notice;  ante,  p.  183  ;  but  that  does  not  extend  to 
>dded  bail,  or  to  bail  by  a  prisoner,  Ante,  p.  186,  or  to 
country  bail  justifying,  alter  exception,  according  to  the  old 
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practice.  Hardbottle  v.  Clark,  4  DowL  12.  Jones's  bail, 
2  Dowl.  1 59.  The  notice  of  justification  must  be  served  before 
1 1  o'clock  in  the  forenoon  of  the  day  on  which  it  is  required 
to  be  given,  according  to  the  practice  of  the  court.  R.  T. 
69  G.  3,  K.  B.  %  Exch.  R.  M.  60  G.  3.  C.  P.  In  the  Queen's 
Bench  also,  where  notice  of  exception  is  given  in  vacation,  or 
within  the  last  four  days  of  term,  a  notice  of  justification  for 
the  first  day  of  the  following  term,  must  be  served  within 
four  days  after  the  service  of  the  notice  of  exception,  other- 
wise  the  plaintiff  may  proceed  upon  the  bail  bond ;  Milson  v. 
King,  9  East,  434  ;  but  there  is  no  such  practice  in  the  Com* 
mon  Pleas,  Barnes,  101,  or  the  Exchequer.  It  must  be 
correctly  intituled  in  the  court  and  cause.  Anon.  2  Chit.  77. 
It  must  state  the  names  of  the  bail  correctly ;  Jeffry's  bail, 
1  Chit.  351.  Taylor  v.  Halliburton,  1  Chit.  494,  n.  Levi's 
bail,  7  Moore,  282 ;  and  in  the  court  of  Common  Pleas,  it 
must  give  the  description  of  the  bail,  in  the  same  manner  as 
in  the  notice  of  bail;  R.  H.  6  &  7  O.  4;  4  Bing.  51.  WeUk 
v.  Lywood,  1  Bing.  N.  C.  258 ;  but  this  is  not  required,  nor 
is  it  the  practice  in  the  King's  Bench,  Higgs  bail,  1  Dowl. 
124,  or  in  the  Exchequer,  unless  in  the  case  of  added  bail. 
If  the  action  be  against  several,  and  the  bail  be  for  some  of 
them  only,  the  notice  must  state  for  whom ;  and  where  in  an 
action  against  four,  the  notice  of  bail  was  for  two  only,  and 
the  notice  of  justification  for  three,  Parke,  J.  held  the  latter 
notice  good,  for  a  justification  on  behalf  of  those  two  for 
whom  the  first  notice  was  given.  Denton's  bail,  1  Dowl.  2. 
It  is  not  usual  to  state  in  the  notice  at  what  hour  the  bail 
will  justify,  unless  in  the  case  of  a  notice  of  justification  at 
chambers,  when  the  hour  must  be  stated.  Staines  v.  Stone- 
ham,  4  Dowl.  678. 

The  following  may  be  the  forms : 

Notice  of  Justification. 

In  the 

Between,  [$c. 
Take  notice,  that  L.  M.  and  0.  P.  the  bail  already  put  in 
for  the  defendant,  and  of  whom  you  have  before  had  notice, 
will,  on next,  justify  themselves  in  open  court  at  West- 
minster Hall,  in  the  county  of  Middlesex,  as  good  and  sufficient 
bail  for  the  defendant  in  this  cause,  [adding  in  the  Common 
Pleas,  the  descriptions  of  the  bail,  in  the  same  manner  as  in 
the  notice  of  bail] .    Dated  the day  of 1838. 

Yours,  Sfc. 
To  Mr.  A.  B.  C.  D. 

Plaintiff's  attorney.  Defendants  attorney. 
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Affidavit  of  Service. 

In  the  — — 

Between  [Sfc. 

J.  R.  clerk  to  C.  D.  of ,  gentleman,  attorney  for  the 

above-named  defendant,  maketh  oath  and  with,  that  he  this 

deponent  did,  on  the day  of  —  instant,  before 

&ve*  o'clock  tn  the  forenoon*  serve  Mr.  A.  B.  the  attorney  for 
w  above  named  plaintiff,  with  a  true  copy  of  the  notice  here- 
wto  annexed,  by  delivering  the  same  to  and  leaving  it  with 
a  derk  of  the  said  Mr.  A.  B.  at  his  chambers  in  Paper  Build- 
*&,  in  the  Temple.  [Or  if  the  service  were  on  the  attorney 
personally,  then  from  the  asterisk  thus :  personally  serve 
mr.A.  B.  the  attorney  far  the  above  named  plaintiff,  with  a 
tne  copy  of  the  notice  hereunto  annexed.'} 
Sworn,  [tfc. 

Care  must  be  taken  that  the  notice  of  justification  be  by 
the  same  attorney  who  put  in  or  gave  notice  of  the  bail,  if 
there  have  been  no  order  to  change  the  attorney ;  otherwise 
the  bail  will  not  be  allowed  to  justify.  Hill  v.  Roe,  6  Taunt. 
532.  Malpenon's  bail,  2  Chit.  93.  Macpherson  v.  Rorison, 
1  Doug.  217.  But  this  does  not  extend  to  the  case  of  a 
prisoner.  Crow  v.  Watson,  2  Chit.  93.  Anon.  1  Tidd.  259. 
And  if  bail  to  the  sheriff  put  in  bail  above  by  their  attorney, 
itseems  that  the  defendant  by  his  attorney  may  proceed  to 
JMtrfy  them.  R.  v.  Sh.  of  Middlesex,  8D.&/2.  149.  and  see 
Hogget  v.  Argent,  7  Taunt.  47. 

As  to  the  notice  of  putting  and  justifying  bail  at  the  same 
tune,  see  ante  p.  183. 

Opposing  the  justification.]  Bail  justify  at  the  sitting  of  the 
wtut;  but  on  the  last  day  of  the  term,  the  court  will  allow 
hail  to  justify  at  the  rising  of  the  court,  if  from  circumstances 
«  appear  that  they  were  prevented  from  attending  in  the 
nwramg.    R.M.bl  G.  3,  C.  P;  R.  E.  56,  O.  3,  Exch. 

U  the  sum  indorsed  on  the  writ  be  under  1000/.  the  bail 
must  justify  in  double  the  amount;  but  if  it  exceed  1000/. 
then  it  shall  be  sufficient  for  the  bail  to  justify  in  1000/. 
beyond  the  sum  sworn  to.    R.  O.  M.  71  G.  3. 

The  following  are  the  objections  usually  made  to  the  justi- 
fication of  bail : 

1.  That  there  has  been  a  change  of  attorney,  without  an 
°raer  for  that  purpose.     Vide  supra. 

2.  That  the  bail  are  attornies,  or  attornies'  clerks.  R.  G.  H. 
2JF.4,*.  13,  ante,  p.  176. 

3.  That  they  are  sheriff's  officers,  or  others  engaged  in  the 
ttecution  of  process.  R.  M.  14  O.  2,  r.  2,  K.  B ;  R.  M.  6  Q.  2, 
r-  7,  C.  P. 
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4.  That  no  bail  bond  was  taken,  that  bail  was  not  put  in 
in  time,  and  that  an  action  of  escape  is  pending  against  the 
sheriff.  Fuller  v.  Prest,  7  T.  R.  109.  Webb  v.  Matthews, 
\  B.  &  P.  225,  and  see  ante,  p.  169. 

5.  That  the  bail  are  not  housekeepers  or  freeholders.  Smiths 
bail,  1  Dowl.  1 .  see  Savage  v.  Hall,  1  Bing.  430.  And  where 
a  person  was  tendered  as  bail,'  who,  although  a  housekeeper 
in  Scotland,  was  neither  housekeeper  nor  freeholder  ia  this 
country,  but  merely  lived  here  in  lodgings,  Patteson,  J.  rejected 
him  on  this  ground.    Anon.  1  Dowl.  61. 

6.  That  the  bail  is  a  Peer,  Burton  v.  Atherton,  2  Marsh, 
232,  or  member  of  the  House  of  Commons,  Duncan  v.  BUI, 
\  D.&R.  126.  Graham  v.  Sturt,  4  Taunt.  249,  or  an  ambas- 
sador, or  the  domestic  servant  of  an  ambassador,  Locke's  bmU, 
1  Dowl.   124,  or  servant  in  the  queen's  household,  Anon. 

1  D.  &  R.  127,  n.  or  other  privileged  person. 

7.  That  the  bail  are  indemnified  by  the  defendant/ a  attor- 
ney, R.  H.  37  G.  3,  C.  P.  Preston  v.  Bindley,  K.  B.  1  TtdtL 
269,  whether  the  indemnity  be  in  writing  or  not.  GreensM 
v.  Hopley,  1  B.  &  P.  103.  Capon  v.  DUiamore,  1  Bing.  423. 
Where  a  bail,  although  not  indemnified,  said  that  he  thought 
the  attorney  would  indemnify  him,  Bayley,  J.  rejected  hist ; 
Anon.  1  Dowl.  1 ;  but  in  another  case,  where  one  of  the  bail 
admitted  that  he  became  bail  at  the  request  of  the  defendant's 
attorney,  the  court  of  Common  Pleas  held  it  to  be  no  objec- 
tion, as  it  did  not  appear  that  he  was  indemnified  by  the 
attorney.    Hunt  v.  Blacquiere,  4  Bing.  588. 

S.  That  the  bail  are  hired.  FoxhaWs  bail,  1  D.&R.  783. 
and  see  Ward  v.  Levi,  1  B.  &  C.  268,  269.     WylUe  ▼.  Jones, 

2  D.  &  R.  253. 

9.  That  they  have  been  before  rejected  as  bail;  Monk's 
bail,  1  Chit.  76 ;  even  although  they  may  have  since  become 
persons  of  property.  Pickard  v.  Dobson,  3  D.  &  R.  5.  But 
where  the  rejection  had  been  merely  on  account  of  the  bail 
being  indemnified  by  the  defendant's  attorney,  it  was  holden 

that  the  rule  did  not  apply.    v.  Hallett,  L  D.  &  ft. 

488. 

10.  That  they  are  not  worth  property  to  the  amount  for 
which  they  are  come  to  justify.  The  property  may  consist 
of  lands,  goods,  good  book  debts,  &c.  But  where  a  bail  admitted 
that  the  property  he  had  to  qualify  him  to  become  bail,  con- 
sisted of  a  sum  of  money  deposited  with  him  by  the  friends 
of  the  defendant,  to  indemnify  him;  he  was  rejected. 
Nicholas  bail,  1  Hodg.  77.  So  if  the  bail's  property  be  all 
abroad,  out  of  the  jurisdiction  of  the  court,  he  will  not  be 
allowed  to  justify.  Levy's  baU,  1  Chit.  258.  Wightwkk  v. 
Pickering,  Forrest,  138.  Boddy  v.  Leland,  4  Burr.  2526. 
But  a  British  subject,  resident  in  this  country,  may  justify  in 
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respect  of  property  partly  in  this  country  and  partly  abroad. 
Orakam  v.  Anderson,  4  JIT.  &  S.  371,  Beardmore  v.  Phillips, 
AM.  ft  8.  173.  And  the  ball  may  be  examined  as  to  any 
collateral  matters,  from  which  the  court  may  form  a  judgment 
whether  he  is  telling  the  truth  as  to  his  property,  or  not. 
Where  it  appeared  that  the  children  of  one  of  the  bail  were 
in  the  workhouse,  and  he  would  not  disclose  the  reason ; 
Amm.  2  CkU.  77 ;  where  he  had  suffered  his  father  to  receive 
parish  relief;  Holm  v.  Booth,  2  Chit.  78 ;  where  he  had  not 
paid  his  taxes,  although  often  demanded ;  Lewis  v.  Thompson, 
I  GUt.  309 ;  where  be  had  been  sued  for  small  debts ;  where 
fweutiona  had  been  sued  out  against  him;  where  he  was 
Sable  upon  outstanding  dishonoured  bills,  which  he  had  not 
taken  op :  BamesdaU  v.  Stretton,  2  Chit.  79  :  in  these  and  the 
like  casts,  bail  have  been  rejected.  So  in  an  action  on  a  bill 
of  exchange  against  the  drawer,  Taunton,  J.  refused  to  allow 
the  acceptor  to  justify ;  Anon.  1  Dowl.  1 83 ;  but  it  is  no  ob- 
jection that  he  is  indorser.  MiteheWs  bail,  1  Chit.  287.  Harris 
r.  Jfaftfey,  2  B.  fc  P.  526. 

12.  That  the  bail  has  been  a  bankrupt,  and  has  not  obtained 
Us  certificate.  Anon.  1  Chit.  9  (a.)  But  bankruptcy  is  not 
ia  strictness  an  objection  to  bail,  if  he  have  obtained  his  certi- 
aate.  Smith  v.  Roberts,  1  Chit.  9,  unless  he  were  before  a 
bankrupt,  or  discharged  under  an  Insolvent  Act,  or  com- 
pounded with  his  creditors,  and  have  not  paid  15*.  in  the 
pound  under  his  present  fiat ;  Mountain  v.  Wilkins,  1  Tidd, 
247,  and  see  6  G.  4,  c.  16,  s.  127  ;  or  unless  the  bankruptcy  be 
recent,  and  the  bail  cannot  satisfactorily  account  for  his  pos- 
session, since  his  bankruptcy,  of  property  to  the  amount  for 
which  he  has  come  to  justify.  Probatfs  bail,  1  Chit.  288. 
Butter's  bail,  2  Chit.  78.    Rawlin's  bail,  1  ChU.  3. 

13.  That  he  has  been  discharged  under  an  Insolvent  Act. 
Smithy.  Roberts,  1  Chit.  9.     Curtis  v.  Smith,  1  Chit.  116. 

14.  That  he  does  not  know  the  extent  of  his  own  liabilities : 
how  often  he  has  been  bail  in  other  actions ;  Anon.  1  Chit. 
3  (*) ;  whether  he  has  been  arrested,  or  how  often,  during  a 
certain  period;  Newman's  bail,  2  Chit.  95 ;  or  the  like. 

Hut  it  is  not  of  itself  an  objection  to  bail,  that  he  keeps  a 
gambling  house.  Anon.  1  Dowl.  183,  or  a  brothel,  Gouge's  bait, 
3  DowL  320,  or  even  that  he  has  been  transported ;  Hatfield's 
esse,  2  Chit.  98 ;  the  enquiry  being,  not  as  to  the  character 
of  the  bail,  but  as  to  his  sufficiency  in  respect  of  property. 

Further  Time,  Rejection,  Allowance,  #c]  The  court  may 
grant  a  further  time  to  justify,  if  they  think  tit,  in  all  cases ; 
even  where  money  has  been  deposited  with  the  sheriff  in  lieu 
of  bail.  Parker  v.  Turner,  2  Chit.  71.  If  the  bail  attend  to 
justify,  and  one  or  both  fail  to  do  so,  by  reason  of  the  decision 
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of  the  court  upon  any  doubtful  point  of  law,  as  to  their 
housekeepers,  &c.  or  as  to  their  right  to  justify  by  reason  of 
certain  property,  or  the  like :  the  court  will  in  general  allow 
the  defendant  time  to  put  in  and  justify  other  bail  instead  of 
them,  and  will  stay  the  plaintiff's  proceedings  in  the  mean 
time.  See  Varden  v.  Wilson,  1  Chit.  287.  But  if  they  be 
rejected  for  insufficiency,  under  other  circumstances,  the 
court  seldom  grant  a  further  time  to  justify  other  bail. 

If  one  of  the  bail  do  not  attend,  and  it  be  made  out  clearly 
by  affidavit  {see  R.  M.  36  G.  3,  K.  B.)  that  he  consented  to 
become  bail,  that  if  he  had  attended  he  would  have  been 
able  to  justify  at  good  and  sufficient  bail  in  the  action,  and 
that  he  has  been  prevented  from  attending  by  sudden  and 
serious  illness,  or  other  inevitable  cause,  see  Gwillim  v.  Howes, 
2  Chit.  107.  Gablen&sbail,  1  Mar.  #  W.  Ill,  or  that  although 
fully  competent  to  become  bail  when  he  was  first  put  in,  yet 
that  by  some  sudden  and  unforeseen  circumstance  he  has  ceased 
to  be  so,  see  Dixon  v.  Clarke,  1  Chit.  3.  BoWs  bail,  1  Chit.  288, 
or  the  like,  the  court  will  in  like  manner  give  a  further  tone 
to  put  in  and  justify  other  bail ;  and  where  it  appeared  that  the 
plaintiff  called  upon  the  bail,  and  by  his  representations 
deterred  them  from  justifying,  not  only  further  time  was  given 
to  put  in  other  bail,  but  Patteson,  J.  ordered  the  plaintiff  to 
pay  the  costs.     Gwynne  v.  Fuller,  I  Dowl.  444. 

Or  if  the  reason  for  the  bail  not  attending,  be  not  known 
at  the  time  the  motion  to  justify  should  be  made,  then,  upon 
a  similar  affidavit  to  that  above  mentioned,  but  stating  that 
he  promised  to  attend,  and  that  the  reason  for  his  non- 
attendance  is  not  known,  the  court  will  in  general  grant  a 
further  time  to  justify,  conditionally,  upon  the  defendant's 
attorney  producing  before  the  judge  at  chambers,  on  the  same 
day,  a  satisfactory  affidavit  of  the  reason  for  the  bail  not 
having  attended. 

If  one  of  the  bail  alone  attend,  the  court  will  not  allow 
him  to  justify,  unless  the  plaintiff  consent.  White*  baU, 
5  Dowl.  133,  2  Har.  $  W.  134.  The  plaintiff's  counsel, 
however,  usually  consents  to  this,  to  save  the  expense  and 
trouble  of  the  bail  attending  a  second  time. 

If  the  court  grant  a  further  time  to  justify,  the  notice  of 
justification  must  be  served  before  3  o'clock  in  the  afternoon 
of  the  same  day ;  R.  T.  59  G.  3,  K.  B.  8f  Exeh.  R.  M.  60  O.  3, 
C.  P. ;  otherwise  the  bail  shall  not  be  allowed  to  justify,  even 
although  the  length  of  notice  actually  given  might  be  suffi- 
cient for  an  ordinary  notice  of  justification.  Newton'*  tatf, 
1  Gale  171,  4  Dowl.  270.  The  rule,  of  course,  is  not  served 
at  that  time,  for  it  could  not  be  had  from  the  office  so  early ; 
but  it  is  usually  served  on  the  same  evening,  as  in  other 
cases.  By  the  terms  of  the  rule,  the  plaintiff  is  to  be  placed 
in  the  same  situation,  as  if  bail  had  on  that  day  justified. 
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A  rejection  of  one  of  the  bail,  is  a  rejection  of  both,  Lewis 
v.  Gadderer,  5  B.  k  A.  704,  unless  farther  time  be  given  to 
justify  another  bail  instead  of  the  one  rejected.  Even  where 
the  same  bail  came  to  justify  in  two  causes,  and  justified  in 
one,  but  were  rejected  in  the  second  for  a  clear  insufficiency, 
which  would  have  been  equally  fatal  in  the  first :  the  court, 
holding  that  the  justification  was  not  completed  until  the  rule 
of  allowance  was  drawn  up,  rejected  them  as  bail  in  the  first 
cause  also.  Waterhouse's  bail,  1  Chit.  307.  So  where  bail 
cane  up  to  justify  in  three  actions,  and  they  were  opposed  in 
two,  and  got  time  to  make  an  affidavit  relative  to  an  objection 
tint  was  made  to  them,  Vaughan,  J.  refused  to  allow  them  to 
justify  m  the  third  action,  in  which  they  were  not  opposed. 
LasorWi  bail,  3  Dote  I.  1 10. 

If  the  bail  justify,  draw  up  the  rule  of  allowance  and  serve 
it  without  delay;  for  until  the  rule  of  allowance  is  served,  the 
btfl  is  not  deemed  perfected.  Even  where  the  plaintiff  was 
present  at  the  time  of  the  justification,  and  opposed  it,  and 
afterwards  obtained  an  attachment  against  the  sheriff  for  not 
bringing  in  the  body :  the  court  held  his  proceeding  regular, 
» it  appeared  that  the  rule  of  allowance  had  not  been  served  ; 
&  v.  8k.  of  Middlesex,  4  T.  R.  493 ;  and  the  same,  where  the 
plaintiff  proceeded  upon  the  bail  bond.  Holland  v.  White, 
ih.hP.  341.  and  see  S.  P.  Bignold  v.  Lee,  1  B.  &  C.  285. 
&  v.  Sk.  of  Middlesex,  2  Dowl.  116. 

After  the  rule  of  allowance  is  drawn  up  and  served,  the  court 
will  not  set  it  aside,  merely  on  the  ground  that  the  bail  have 
committed  perjury  in  justifying,  Eaglefield  v.  Stephens,  2  Dowl. 

438.    Shee  v.  Abbott,  2  Brod.  &  B.  619.   A' Beckett  v. , 

5  Tama.  776.  Lazarus  v.  Levaux,  4  Dowl.  353.  see  Barling 
v.  Waters,  6  Bmg.  423,  cont.,  unless  it  appear  that  the  defen- 
dant was  privy  to  and  implicated  in  it ;  Stockham  v.  French,  8 
Moore,  381 ;  in  other  cases,  they  leave  the  plaintiff  to  his 
remedy  by  indictment.  But  where,  after  bail  had  justified,  it 
was  found  out  that  one  of  them  had  been  previously  rejected 
for  insufficiency :  the  court,  upon  application,  set  aside  the 
nue  of  allowance,  although  it  appeared  that  the  bail  had  since 
become  possessed  of  property.  Pickard  v.  Dobson,  3  D. 
4  R.  5. 

CmttJ]  In  the  court  of  Queen's  Bench,  "  whenever  two 
or  more  notices  of  justification  of  bail  shall  have  been  given, 
before  the  notice  on  which  bail  shall  appear  to  justify,  no  bail 
•hall  be  permitted  to  justify,  without  first  paying,  (or  se- 
curing to  the  satisfaction  of  the  plaintiff,  his  attorney,  or 
agent,)  the  reasonable  costs  incurred  by  such  prior  notices, 
although  the  names  of  the  persons  intended  to  justify,  or  one 
of  them,  may  not  have  been  changed;  and  whether  the  bail 
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mentioned  in  any  such  prior  notice,  shall  not  have  appeared, 
or  shall  have  been  rejected.  R.  H.  2  &  3  O.  4.  5  B. 
A.  559. 

In  the  court  of  Common  Pleas,  bail  are  not  permitted 
to  justify,  until  the  costs  of  a  former  opposition  are  paid  to 
the  plaintiff,  or  a  sum  equivalent  to  them  deposited  with  one 
of  the  masters;  and  this,  even  although  the  defendant  be 
a  prisoner.    12.  v.  SJi.  of  Middlesex,  1  Taunt.  57. 

In  the  Exchequer,  also,  after  one  successful  opposition 
to  bail,  the  defendant  must  either  pay  the  costs  of  opposing 
them,  or  deposit  with  the  master  a  sufficient  sum  for  that 
purpose,  before  he  will  be  allowed  to  justify  other  bail.  Smith 
v.  Cooper,  1  Tyr.  378.  Pasmore's  bail,  3  Dowl.  214.  And  this, 
as  well  in  the  case  of  country  bail,  as  town  baiL  Turletft 
bail,  4  Dowl,  498.  As  to  the  costs  of  the  present  opposition, 
if  successful,  as  they  will  be  costs  in  the  cause,  the  court  sel- 
dom grant  them,  and  never  when  the  opposition  is  upon  mere 
technical  grounds.    Hanwell's  bail,  3  Dowl.  425. 

In  these  cases  the  application  for  costs  must  be  made,  before 
the  bail  are  sworn.  Knight? $  bail,  4  Dowl.  326,  1  Hodg.  370. 

Where  an  affidavit  of  the  sufficiency  of  the  bail  has  accom-. 
panied  the  notice  of  bail,  as  mentioned  ante,  p.  180,  and  the 
plaintiff  has,  notwithstanding,  excepted  to  them :  if  the  bail 
be  allowed  to  justify,  and  the  affidavit  appear  to  be  such  as  is 
required  by  the  rule,  the  plaintiff  must  pay  the  costs  of  justi- 
fication ;  but  if  the  bail  are  rejected,  then  the  defendant  shall 
pay  the  costs  of  opposition,  unless  the  court  or  a  judge 
thereof  shall  otherwise  order.  R.  G.T.  1  W.  4,  *.  3.  And  this 
extends  to  country  bail,  as  well  as  to  town  bail.  Grant's  bail,  3 
Dowl.  165.  The  defendant,  if  he  justify,  will  be  entitled  to 
his  costs,  whether  the  plaintiff  appear  or  not ;  Johnson's  bail, 
1  Dowl.  514 ;  and  on  the  other  hand,  it  must  be  a  strong  case, 
to  induce  the  court  to  interfere  to  prevent  a  defendant  paying 
costs,  where  his  bail  are  rejected.  Evans's  bail,  1  Dowl.  384. 
The  application  for  costs  in  this  case,  also,  must  be  made 
at  the  time  of  the  justification.  Freame  v.  Best,  2  Dowl. 
590. 

These  several  rules  apply  only  to  cases  where  the  bail  ap- 
pear to  justify.  But  a  defendant  or  his  attorney  may  put 
a  plaintiff  to  great  expense  and  trouble,  by  giving  repeated 
notices  of  bail,  without  attempting  to  justify  them.  And 
where  six  different  notices  of  the  same  bail  were  given,  the 
court  compelled  the  defendant  to  pay  the  plaintiff's  costs 
occasioned  by  them.  AUtiss  v.  Burgess,  3  B.  &  A.  759.  So, 
where  the  plaintiff  had  been  put  to  the  expense  of  inquiring 
after  six  sets  of  bail  for  a  prisoner,  as  to  one  of  whom  a 
false  description  had  been  given,  the  court  ordered  the  pri- 
soner's attorney  to  pay  the  costs  incurred  by  the  plaintiff,  al- 
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though  it  was  sworn  that  the  attorney  had  no  personal  know- 
ledge  of  the  misdescription  and  insufficiency  of  the  bail.  Blun- 
deU  v.  BlundeU,  h  B.H.A.  533.    See v.  Clarke,  2  Chit. 

2.  Country  bail. 

The  recognizance  of  pail  is  taken  in  town  or  in  the  country, 
not  with  reference  to  the  residence  of  the  defendant,  but 
to  the  residences  of  the  proposed  bail.  If  the  bail  reside 
within  ten  miles  of  London  or  Westminster,  they  must  be  put 
in  as  bail  before  a  judge's  clerk  in  town,  and  must  justify  in 
person,  as  in  the  ordinary  cases  of  town  bail ;  Anon.  1  Crimp. 
*/.  516;  if  they  reside  beyond  that  distance,  their  recogni- 
zees may  be  taken  before  a  commissioner,  and  they  may 
justify  by  affidavit ;  tee  4  W.  &  M.  c.  4,  t.  2  ;  or  if  one  of  the 
bsfl  reside  within  the  distance,  and  the  other  beyond  it,  the 
recognizance  of  the  one  must  be  taken  in  town,  and  he  must 
justify  in  person,  the  recognizance  of  the  other  may  be  taken 
before  a  commissioner  and  he  may  justify  by  affidavit.  Man- 
faft  bail,  2  Chit.  90.  This  last  case,  however,  seldom  occurs 
ifi  practice.  Nor  is  it  necessary  that  the  recognizance  should 
be  taken  before  a  commissioner  in  that  county  where  the  de- 
fendant has  been  arrested:  if  the  arrest  for  instance  be  made 
in  Middlesex,  the  bail  may  be  put  in  before  a  commissioner 
in  Denbighshire,  Moore  v.  Kenrick,  3  Bing.  603,  or  else- 
where. 

When  and  how  put  «*.]  Bail,  we  have  seen  (ante,  p.  175) 
most  be  put  in,  on  or  before  the  eighth  day  after  the  arrest, 
the  day  of  the  arrest  being  reckoned  inclusive.  And  as 
country  bail  is  not  deemed  to  be  put  in,  until  not  only  the  re- 
cognizance is  taken,  but  the  bail  piece  transmitted  and  filed, 
and  notice  given,  Grant  v.  Gwbs,  3  Dowl.  409,  1  Hodg.  56, 
care  must  be  taken  that  all  this  be  done  within  the  time  here 
mentioned ;  otherwise  the  plaintiff  may  proceed  upon  the  bail 
bond  or  against  the  sheriff.  Grant  v.  Gibbt,  supra.  Day  v. 
Gnexway,  5  Dowl.  243. 

Qet  a  blank  form  of  a  bail  piece,  which  may  be  had  at  any 
tao  stationer's,  or  you  may  have  tome  sent  to  you  by  your 
agea* ;  the  forms  vary  in  the  different  courts.  Then  write  out 
<n  affidavit  of  justification  upon  plain  paper,  as  directed  infra, 
vhkk  may  be  either  joint  by  both  of  the  bail,  or  each  may  make 
«  separate  affidavit.  Anon.  1  Dowl.  115.  Take  the  bail  piece 
**d  affidavit  to  a  commissioner  of  the  court  for  taking  bail,  and 
kt  the  bail  accompany  you.  The  commissioner  will  then  take 
&bt  recognizance,  and  the  bail  piece  will  be  signed  by  them 
**d  by  the  commissioner;  the  bail  also  may  be  sworn  before 
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him  to  their  affidavit  of  justification.  Next  write  out  an  affida- 
vit of  the  due  acknowledgement  of  the  recognizance ;  see  the 
form,  infra ;  and  let  it  be  sworn  before  a  commissioner  of  ike 
court  for  taking  affidavits,  (not  being  the  defendants  attorney 
or  his  clerk,  see  R.  G.  H.  2  W.  4,  s.  6,  ante,  p.  15,)  by  the 
attorney  or  person  who  accompanied  the  bail,  when  their  recog- 
nizance was  taken.  Annex  these  two  affidavits  to  the  bail  piece, 
and  transmit  them  to  your  agent  within  such  time,  that  he  may 
have  an  opportunity  to  file  the  bail  piece,  and  give  notice  of  the 
bail,  on  or  before  the  eighth  day  from  the  arrest,  the  day  of  the 
arrest  being  reckoned  inclusive,  as  already  mentioned,  supra. 

Affidavit  of  justification.']  If  you  are  well  satisfied  as  to  the 
responsibility  of  tie  bail,  and  wish  to  proceed  under  R.  G.  T. 

1  W.  4,  8.  3,  {ante,  p.  180,)  so  as  to  obtain  the  costs  of  jus- 
tification, in  case  the  plaintiff  Bhould  except  to  them,  let  your 
affidavits  of  justification  be  in  the  form  ante,  p.  180.  If  given 
in  that  form,  great  care  must  be  taken  that  it  be  correct ;  for 
if  it  be  not  a  good  affidavit  within  the  rule,  the  bail  will  be 
rejected,  even  although  it  would  have  been  sufficient  as  an 
affidavit  of  justification  in  ordinary  cases,  independently  of 
the  rule.  Pensoris  bail,  4  Dowl.  627,  1  Har.  &  W.  663.  Or 
the  affidavit  may  be  in  the  old  form,  infra.  In  both  cases, 
however,  the  "  affidavits  of  justification  shall  be  deemed  in- 
sufficient, unless  they  state  that  each  person  justifying,  is 
worth  the  amount  required  by  the  practice  of  the  courts,  over 
and  above  what  will  pay  his  just  debts,  and  over  and  above 
every  other  sum  for  which  he  is  then  bail ;"  R.  O.  H.  2  W. 
4,  s.  19.  See  Darling  v.  Hutchinson,  2  Tyr.  491.  Henshatc 
v.  Woolrich,  1  Cromp.  &  J.  150.  Anon.  1  Dowl.  115.  Hunts 
bail,  I  Har.  &  W.  520,  4  Dowl.  272 ;  saying  that  they  are 
"  possessed?'  of  such  property,  is  not  sufficient ;  for  they  may 
be  possessed  of  it,  and  not  worth  it.  Hutchinson* s  bail,  2 
Cromp.  &  J.  487.  Rogers  Y.Jones,  1  Dowl.  704.  Simpson's 
bail,  1  Dowl.  605.     OkUVs  bail,  2  Dowl.  19.    Harrison's  bail, 

2  Dowl.  198.  Naylor*s  bail,  3  Dowl.  452.  If  the  affidavit  be 
joint,  care  must  be  taken  that  the  names  of  both  the  de- 
ponents are  stated  in  the  jurat ;  see  ante,  p.  7  ;  otherwise  the 
bail  will  not  be  allowed  to  justify.  The  following  may  be  the 
form,  in  ordinary  cases : 

In  the         ■ 

Between,  [8fc. 

L.  M.  of butcher,  and  0.  P.  of  — —  carpenter, 

bail  in  this  action  for  the  above  named  defendant,  severally 
make  oath  and  say,  and  first  this  deponent,  L.  M.  for  himself 
saith,  that  he  is  a  housekeeper  [or  freeholder,  as  the  case  may 
be,]  residing  at  [describing  particularly  the  street  or  place,  and 
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the  number,  if  any,]  and  that  he  tki*  deponent  is  worth  the  sum 
of  [double  the  amount  indorsed  on  the  writ,]  over  and  above 
what  trill  pay  hit  just  debts,  and  over  and  above  every  other 
am  for  which  he  is  now  bail.    And  this  deponent  O.  P.  for 

himself  saith,  that  he  is  a  housekeeper,  residing  at and 

that  he  this  deponent  is  worth  the  sum  of  —  over  and  above 
what  will  pay  his  just  debts,  and  that  he  is  not  bail  in  any  other 


la.    Mm 
On    P. 


The  above-named  deponents,  L.  M.  &  0.  P.' 

were  severally  sworn  at in  the  county 

of this  day  of 1838, 

before  me» 

Affidavit  of  caption.']  The  affidavit  of  caption,  or  taking  of 
the  recognizance,  must  be  made  by  the  clerk  or  person  who 
accompanied  the  bail  to  the  commissioner,  as  above  men- 
tioned, and  must  be  sworn  before  a  commissioner  of  the  court 
for  taking  affidavits  (not  being  the  defendant's  attorney  or  his 
dork),  the  bail  piece  being  previously  annexed  to  it.  The  fol- 
lowing may  be  the  form : — 

In  the 

Between  [8fc. 

J.  R,  clerk  to  E.  F.  of ,  gentleman,  the  attorney  for 

ike  above-named  defendant,  maketh  oath  and  saith,  that  the 
recognizance  of  bail  or  bail-piece  hereunto  annexed,  was  duly 

acknowledged  by  h.M.  of ,  butcher, and  0.  P.  of , 

carpenter,  the  bail  therein  named,  before  O.  R.  gentleman,  the 
commissioner  who  took  the  same,  in  this  defendant's  presence, 
the day  of instant. 

Sworn  at  ,  in  the  county 

of this  — —  day  of y  J.  R. 

1838,  before  me, 


} 


Notice  of  bail.]  As  soon  as  the  agent  receives  the  bail-piece 
and  affidavits,  he  takes  the  bail-piece  and  affidavit  of  caption 
to  the  judge's  chambers,  where  the  bail-piece  will  be  allowed 
by  the  judge's  clerk,  and,  in  actions  in  the  Queen's  Bench,  the 
bail-piece  and  affidavit  are  there  filed ;  but  in  the  Common 
Pleat  and  Exchequer,  the  bail-piece  (after  being  thus  allowed) 
and  the  affidavit,  are  taken  to  the  masters'  office,  and  filed 
there.  The  agent  then  serves  notice  of  bail  on  the  plaintiff's 
agent    See  the  forms,  infra. 

In  ordinary  cases,  the  defendant's  agent,  at  the  time  he 
serves  notice  of  bail,  usually  leaves  with  the  plaintiff's  agent  a 
copy  of  the  affidavit  of  justification  ;  it  is  not  actually  necessary 
that  he  should  do  so,  but  it  often  has  the  effect  of  preventing 
an  exception  to  the  bail.  But  if  the  affidavit  of  justification 
be  framed  upon  the  rule  T.  1 W.  4,  s.  3,  as  already  mentioned, 
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ante,  p.  180,  the  original  must  be  filed  with  the  bail-piece*  a 
copy  (and  described  to  be  so)  must  be  delivered  with  the 
notice  of  bail,  and  the  notice  of  bail  must  state  where  the 
original  is  filed.    See  ante,  p.  182. 

Notice  of  country  bail,  in  the  Queen's  Bench. 

In  the  Queen's  Bench. 

Between  [#c. 

Take  notice,  that  the  bail-piece  in  this  cause,  together  with 

the  affidavit  of  the  due  taking  thereof,  was  this  day  filed  with 

the  Honourable  Mr.  Justice— — ,at  his  chambers  in  Serjeant's 

Inn,  Chancery-lane,  London.    That  the  names  of  the  bail  are 

L.  M.  of ,  butcher,  and  0.  P.  of ,  carpenter ;  and 

that  the  said  L.  M.  resided  at ,  from ,  to  the  25th 

day  of  December,  1 838,  at  which  latter  time  he  removed  to , 

where  he  has  ever  since  been  resident,  and  is  a  housekeeper  there; 

and  that  the  said  0.  P.  has  been  resident  at aforesaid, 

during  the  whole  of  the  last  six  months,  and  is  a  housekeeper 

there.    Dated  the day  of ,  1 838. 

Yours,  8fc. 
To  G.  H.  I.  K. 

Plaintiff's  agent.  Defendants  agent. 

The  like  Notice,  in  the  Common  Pleas  or  Exchequer. 

In  the 

Between  [fyc. 

Take  notice  that  special  bail  was,  on  the day  of      ■■    ■ 

instant,  put  in  in  this  cause  for  the  above-named  defendant, 
before  0.  R.  gentleman,  a  commissioner  appointed  to  take  special 

bails  in  and  for  the  county  of ;  and  that  the  same  have 

been  allowed  by  the  Honourable  Mr.  [Justice  or  Baron] ; 

and  that  the  bail-piece,  together  with  the  affidavit  of  the  due 
taking  thereof,  is  filed  in  the  office  of  the  masters  of  this  court. 
And  take  notice,  that  the  names  of  the  said  bail  are  [&c.  as  in 
the  last  form.]    Dated,  $c. 

It  seems  that  it  is  not  necessary  to  state  that  the  bail-piece 
is  filed;  WigUy  ▼.  Edwards,  2  Dowl.  282;  but  is  usual  to 
do  so. 

The  rule  1  Tr  W.  4,  s.  2  (ante,  p.  I78),which  requires  notices 
of  bail  to  describe  with  particularity  not  only  the  present  resi- 
dences of  the  bail,  but  their  residences  during  the  previous  six 
months  also,  and  whether  they  are  housekeepers  or  freeholders, 
has  been  holden  to  extend  to  country  bail,  as  well  as  to  town 
bail.    Anon.  1  Dowl.  259. 

Exception  and  notice.]  The  practice  in  this  respect  is  the 
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suae,  as  in  town  causes.  See  the  practice,  and  the  form  of  the 
notice  of  exception,  ante,  p.  184,  185. 

Justification.]  The  time  for  justifying  is  the  same  as  in 
town  causes.  See  ante,  p.  1 88.  The  notice  of  justification  also 
is  the  same  (tee  ante,  p.  189J,  except  that  it  states  that  the 
bail  "will  justify  themselves  by  affidavit  in  open  court,'*  ftc. 
The  objections  that  may  be  made  to  the  bail,  are  the  same  in 
both  cases.  And  the  mode  and  time  of  justifying  are  also  the 
slaw,  except  that  the  justification  and  opposition  in  country 
esses  are  by  affidavit.  If  the  affidavits  in  opposition  state 
facts,  which,  if  true,  would  have  the  effect  of  rejecting  the 
bail,  the  court  in  general  will  give  the  defendant  a  reasonable 
time  to  produce  affidavits  in  answer.  Where  time  is  thos 
given,  however,  the  defendant  will  not  be  allowed  to  put  in 
fresh  bail,  instead  of  answering  the  affidavits,  Qreen  v.  Hartley, 
1  Cat*.  354,  even  although  bis  time  for  putting  in  bail  have  not 
expired,  and  no  attachment  have  issued  against  the  sheriff. 
Cscttem  v.  IAng,  6  Bmg.  732. 

3.  Bait  by  prisoners. 

A  prisoner,  in  custody  on  mesne  process,  may  be  bailed,  at 
any  time  before  he  is  actually  charged  in  execution.  Stanton's 
tea,  2  Chit.  73. 

In  term  time,  the  practice  is  the  same  as  in  other  cases, 
except  that  it  is  not  necessary  to  put  in  the  bail,  and  then  give 
notice  of  them,  but  the  defendant  may  at  once  give  two  days' 
notice  of  putting  in  and  justifying  bail  at  the  same  time ;  and  the 
notice  may  be  the  same  precisely  as  the  four  days'  notice  men- 
tioned ante,  p.  183,  merely  adding  after  the  name  of  the  de- 
fendant, in  the  body  of  the  notice,  the  words  "  now  a  prisoner 
»*  tie  prison  of  the  marshal  of  the  marshalsea,"  or  "  in  the 
of  the  Fleet,"  or  "  in  the  custody  of  the  sheriff  of- 


ss  the  case  may  be.  It  is  doubted  whether  this  is  necessary : 
some  eases  holding  that  it  is,  Creighton'e  bail,  1  Dowl.  609. 
Mien's  bail,  3  Dowl.  4/12.  Poole's  bail,  5  Dowl,  449.  and 
tee  Frith'*  bail,  2  Dowl.  229,  others  that  it  is  not ;  Pierce's 
tea,  5  Dowl.  252 ;  but  it  is  better  to  add  it.  It  is  not  neces- 
*ry,  however,  that  the  notice  should  be  a  four  days'  notice, 
within  rule  T.  1  W.  4,  s.  1,  mentioned  ante,  p.  183  ;  Davis  v. 
fay,  2  Tyr.  276 ;  before  that  rule,  prisoners  were  allowed,  by 
the  practice  of  all  the  courts,  to  give  a  two  days'  notice  of 
potting  and  justifying  bail  at  the  same  time,  and  the  rule  does 
not  alter  the  practice  in  that  respect. 

It  is  not  necessary  to  except  to  bail  put  in  by  a  prisoner, 
tee  ff ebb's  bail,  1  Dowl.  446,  except  perhaps  when  they  art 
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put  in  within  the  time  limited  for  that  purpose  by  the  practice 
of  the  court. 

The  rule  T.  1  W.  4,  s.  5,  which  orders  that  "  the  bail  of 
whom  notice  shall  be  given,  shall  not  be  changed  without 
leave  of  the  court  or  a  judge/'  (ante  p.  187) ,  does  not  extend 
to  the  case  of  a  prisoner.  Bird's  bail,  2  DowL  583.  Nor  will 
the  court  prevent  him  from  justifying,  until  he  pays  the  costs 
of  former  oppositions  or  notices.  Steer  v.  Smith,  I  Chit.  44, 
80.  But  if  a  prisoner  vex  or  harass  his  plaintiff  by  repeated 
notices  of  bail,  without  a  bond  fide  intention  of  justifying 
them,  the  court  will  oblige  him  or  his  attorney  to  pay  the 
plaintiff  the  costs  to  which  he  may  have  been  put  by  such 
proceedings.  See  Blundell  v.  Blundell,  5  B.  &  A.  533,  ante, 
p.  196. 

Prisoners  may  justify  bail  before  a  judge  at  chambers,  in 
vacation,  by  stat.  43  G.  3,  c.  46,  a.  6 ;  and  "  such  judge  shall 
thereupon,  if  he  think  fit,  order  a  rule  to  issue  for  the  allow- 
ance of  such  bail,  and  may  further  order  the  defendant  to  be 
discharged  out  of  custody,  by  writ  of  supersedeas  or  otherwise, 
according  to  the  practice  of  such  court,  in  like  manner  as  the 
same  is  and  may  be  done  by  an  order  of  the  court  in  term 
time."  And  the  practice  is  the  same  as  in  term  time,  as 
above  described,  except  that  the  notice  is,  of  putting  in  and 
justifying  bail,  not  "  in  open  court"  but  "  at  the  chambers  of 

the  Honourable  Mr.  Justice,  or  Baron — ,  in  Serjeants 

Inn,  aforesaid,  as  good  and  sufficient  bail,"  Sfc.  If  the  bail  jus- 
tify, the  judge  grants  his  fiat  for  the  rule  of  allowance* 

If  the  bail  be  rejected,  or  do  not  attend,  the  court  will  not 
grant  a  further  time  to  justify ;  indeed  it  would  be  useless,  for 
the  defendant  may  himself  give  a  fresh  two  days'  notice  of  the 
same  or  other  bail,  without  the  leave  of  the  court.  But  if  one 
of  his  bail  have  justified,  in  that  case  it  may  be  necessary 
to  get  the  leave  of  the  court  to  justify  another.  Foy's  bail,  2 
Dowl.  442. 

In  the  Queen's  Bench,  the  rule  of  allowance  directs  the 
marshal  to  discharge  the  prisoner,  and  there  is  thesefore  no 
occasion  for  a  supersedeas.  But  in  tm\t  court,  if  the  defendant 
be  in  custody  of  the  sheriff,  or  in  the  court  of  Common  Pleas 
or  Exchequer,  whether  he  be  in  custody  in  the  Fleet  or  of  the 
sheriff,  a  writ  of  supersedeas  must  be  sued  out,  the  rule  of  al- 
lowance being  the  officer's  warrant  for  signing  it.  See  Lock  ▼. 
Craddoch,  7  Taunt.  437. 

4.  Deposit  of  money,  in  lieu  of  special  bail. 

When  and  how  paid  m.]  If  the  defendant,  instead  of  giving 
a  bail  bond  to  the  sheriff,  have  deposited  with  him  the  sum 
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indorsed  on  the  writ,  together  with  £10  to  answer  costs, 
as  mentioned  ante,  p.  103,  and  the  sum  have  been  paid  into 
court,  the  defendant  afterwards,  instead  of  putting  in  and 
perfecting  special  bail,  may  pay  into  court  a  further  sum 
of  £10  as  an  additional  security  for  costs,  and  allow  both 
sums  to  remain  in  court,  to  abide  the  event  of  the  suit.  7  6c 
8  0. 4,  c.  71,  t  2.  Get  counter*  signature  to  a  motion  paper 
for  tkis  purpose,  draw  up  the  rule%  and  thereupon  pay  the  money 
wte  court,  at  the  matter's  office,  and  get  a  receipt  for  it  in  the 
margin  of  the  rule.  Then  serve  a  copy  of  the  rule  ami  receipt 
span  the  plaintiff's  attorney.  This  may  be  done  at  any  time 
before  the  time  for  justification  has  expired.  Rome  v.  Softly, 
6  Bine.  634.  Struford  v.  Love,  3  Dow  I.  593,  1  Har.  & 
W.  195. 

Or  if  the  defendant,  upon  being  arrested,  either  give  a  bail 
bond  to  the  sheriff,  or  remain  in  custody,  he  may,  instead  of 
putting  and  perfecting  special  bail,  pay  into  court  the  sum  in- 
dorsed on  the  writ,  and  a  further  sum  of  £20  as  a  security  for 
the  costs  of  the  action,  there  to  remain  to  abide  the  event  of 
the  suit.  7  &  8  O.  4,  c.  71,  s.  2.  See  Morgan  v.  Pedier, 
4  Dowl.  645.  And  where  the  defendant,  having  put  in  spe- 
cial bail,  paid  money  thus  into  court  before  the  time  for  justi- 
fying them,  the  court  upon  application  ordered  an  exoneretur 
to  be  entered  on  the  bail  piece.  Stanford  v.  M'Can,  1  Gale, 
344.  The  money  is  paid  in,  &c.  in  this  case,  as  in  that  last  men- 
tioned ;  but  it  may  be  made  a  part  of  the  rule,  that  the  bail 
bond  should  be  delivered  up  to  be  cancelled*  Smith  v.  Jordan, 
2  Moore  &  P.  428. 

The  court  of  King's  Bench)  in  one  case,  allowed  the  defen- 
dant to  convert  this  into  a  payment  of  money  into  court,  in 
the  ordinary  sense  of  the  term,  by  admitting  a  debt  to  a  cer- 
tain extent,  and  moving  that  the  plaintiff  might  take  money 
out  of  court  to  that  extent  in  discharge  of  the  action,  and 
that  unless  he  did  so,  with  costs  to  be  taxed,  the  sum  might 
be  struck  oat  of  the  declaration.  Hubbard  v.  Wilhinsont  8  JB. 
8t  C.  496.  But  the  court  of  Common  Pleas,  in  a  subsequent 
case,  refused  to  allow  srpart  of  the  sum  thus  paid  in  to  stand 
as  a  payment  into  court  upon  a  plea  of  tender,  Stultz  v. 
Hm&sge,  10  Bing.  561,  2  Dowl.  806,  and  have  in  a  more 
recent  case  refused  to  allow  it  to  be  converted  into  an  or- 
dinary payment  of  money  into  court.  Ball  v.  Stafford,  1 
tfftfe.316. 

In  both  of  the  above  cases,  the  defendant  must  enter  a 
common  appearance,  within  such  time  as  he  would  have  been 
required  to  have  put  in  and  perfected  special  bail  according  to 
the  practice  of  the  court,  otherwise  the  plaintiff  may  do  so  for 
him,  and  the  cause  may  then  proceed  as  if  the  defendant  had 
pot  in  and  perfected  special  bail.    7  &  8  Q.  4,  c.  71,  *.  2. 
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and  tee  2  W.  4,  c.  39,  Seh.  No.  4,  to.  2.    See  Half  v.  Cfeunp- 
ney*,  4  Dowl.  713. 

Even  after  a  defendant  haa  put  in  and  perfected  special  bail, 
he  may,  upon  motion  to  the  court,  and  if  the  court  shall 
so  think  fit,  pay  into  court  the  sum  indorsed  on  the  writ,  with 
such  sum  to  answer  costs  as  the  court  shall  direct,  to  abide 
the  event  of  the  suit ;  and  the  court  may  thereupon  order  a 
common  appearance  to  be  entered,  and  an  exoneretur  to  be 
entered  on  the  bail  piece.    7  &  8  G.  4,  c.  7 1 ,  *.  4. 

When  taken  out  by  plaintiff.']  If  judgment  afterwards  be 
given  for  the  plaintiff,  he  may,  by  an  order  of  the  court  upon 
motion  take  the  money  out  of  court,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment  and  the  costs  of  the 
application  ;  7  &  8  Q.  4,  c.  7 1,  *.  2.  and  tee  Freeman  v.  Paga- 
nini,  2  Dowl.  776.  Johnson  v.  Wall,  4  Dowl.  315;  and  he 
must  proceed  in  this  way,  and  not  sue  out  execution  for  the 
whole  amount  of  the  judgment.  Hews  v.  Pike,  2  Tyr.  313. 
Dax.  Pr.  Ex.  97.  The  rule  in  this  case,  is  a  rule  to  shew 
cause  only.  Symet  v.  Rate,  5  Bing.  269.  Lover  v.  Tbhnm,  5 
Dowl.  388.  If  after  thus  satisfying  the  judgment,  fee.,  any 
part  of  the  money  still  remain  In  court,  the  court,  upon  mo- 
tion, will  order  it  to  be  repaid  to  the  defendant.  7  It  8  (?.  4, 
c.  71*  *•  2. 

When  taken  out  by  defendant.]  If  judgment  be  given  for  the 
defendant,  or  the  plaintiff  discontinue  his  suit,  or  be  other- 
wise barred,  the  court  upon  motion  may  order  the  money,  so 
paid  into  court,  to  be  repaid  to  the  defendant.  7  &  8  G.  4,  r. 
71,  t.  2.  The  rule  in  this  case,  is  a  rule  nisi  only.  Wild 
v.  Riekman,  1  Har.  &  W.  670.  Grant  v.  WUUt,  4  Dowl.  581. 
Lover  v.  Tolmin,  5  Dowl.  388. 

Lastly,  it  is  provided  that  a  defendant,  who  has  thus  paid 
money  into  court  in  lieu  of  bail,  may,  by  order  of  the  court, 
at  any  time  before  issue  joined  n  law  or  in  fact,  or  before 
final  or  interlocutory  judgment,  receive  the  same  out  of  court, 
upon  putting  in  and  perfecting  special  bail,  and  upon  payment 
of  such  costs  to  the  plaintiff  as  the  court  shall  direct.  7  4"  8 
0. 4,  c.  71,  t.  3.  But  where  a  defendant  paid  money  thus 
into  court,  under  protest  as  to  the  sufficiency  of  the-  affidavit, 
and  afterwards  moved  to  take  it  out,  on  the  ground  that  the 
afndavit  was  defective :  the  court  held  that  be  could  not  do 
so ;  his  paying  the  money  into  court  was  equivalent  to  per- 
fecting special  bail,  after  which  he  could  not  make  any  objec- 
tion to  the  affidavit  to  hold  to  bail.  Green  v.  Gkusbrook, 
I  Bing.  N.  C.  516.  Where  bail  was  put  in  and  perfected  after 
issue  joined,  and  a  motion  then  made  to  take  the  money  out 
of  court :  the  court  refused  it.  Hanwell  v.  Mure,  2  Dowl.  155. 
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So,  where  the  defendant,  after  paying  money  thus  into  court, 
became  bankrupt,  and  his  assignees  applied  after  verdict  to 
have  it  paid  over  to  them,  the  court  held  that  it  could  not  be 
done.  Ferrall  v.  Alexander,  1  Dowl.  132.  Where  a  third 
party  deposited  the  money,  and  after  judgment,  rendered  the 
defendant,  and  then  applied  to  have  the  money  paid  out  of 
court  to  him ;  the  court  held  that  it  could  not  be  done.  Bull 
v.  Turn*,  4  Dowl.  734. 

5.  Proceedings  against  bail. 

The  recognizance  of  bail  being  matter  of  record,  the  plaintiff 
may  have  his  remedy  upon  it  against  the  bail,  either  by  scire 
facias  or  by  action  of  debt.  The  ball  are  "  liable  to  the  sum 
fworn  to  by  the  affidavit  of  debt,  and  the  costs  of  suit,  not 
exceeding  in  the  whole  the  amount  of  their  recognizance ;" 
R.G.  H.2  W.  4,  t.  21.  see  Vamdndau  v.  Nash,  2  Dowl.  767  ; 
and  to  that  extent  the  plaintiff  may  recover,  together  with  his 
costs  in  the  scire  facias  or  action  against  the  bail. 

Ca.  sa.  against  the  principal.]  No  proceedings,  either  by 
tewe  facias  or  action  of  debt,  can  be  had  against  the  bail  upon 
their  recognizance,  before  a  capias  ad  satisfaciendum  is  taken 
out  against  the  principal,  lodged  in  the  sheriff's  office,  and  re- 
turned non  est  inventus.  2  Saund.  72  note.  If  this  be  not 
done,  the  bail  may  plead  the  matter  to  any  scire  facias,  or 
action  against  them.  Philpot  v.  Manuel,  5  D.  8c  R.  615.  In 
th»  last  case  it  was  holden,  that  the  bail  could  not  move  to 
Mt  aside  the  proceedings  on  this  account.  But  in  another 
esse  in  the  court  of  Common  Pleas,  where  an  application  was 
made  to  set  aside  a  scire  facias  against  bail  for  irregularity,  on 
the  ground  that  the  ca.  sa.  was  tested  in  June,  though  the 
trial  did  not  take  place  until  October,  and  it  was  directed  to 
tnd  lodged  with  the  sheriff  of  Middlesex  instead  of  the  sheriffs 
of  London :  that  court  held  that  although  the  matter  might  be 
pleaded,  it  might  also  be  made  the  subject  of  summary  appli- 
cation to  the  court,  and.  they  set  aside  the  proceedings  with 
costs.  Goldney  v.  Lapoirte,  2  Bing.  N.  C.  456,  4  Dowl.  639, 
1  Hodg.  431.  and  see  Hovenden  v.  Cratcther,  1  Dowl.  170. 

The  Uniformity  of  Process  Act,  and  the  New  Rules,  drc  have 
made  it  somewhat  uncertain  in  what  manner  the  ca.  sa.  in  this 
case  shall  be  framed.  Formerly  the  writ  must  have  been 
tested  in  term  time,  either  in  the  term  to  which  the  judgment 
in  the  original  action  had  relation,  or  in  some  subsequent 
term ;  Oawler  v.  Jolley,  1  H.  Bl.  74 ;  it  must  also  have  been 
returnable  in  the  same  or  a  subsequent  term;  and  it  must 
htve  had  a  certain  number  of  days  between  the  test  and  re- 
hum,  namely,  eight  days  at  least  in  actions  by  bill,  and  fifteen 
4sys  in  actions  by  original.     R.  G.  H.2W.K,  s.  77.    But  the 
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stat.  2  W.  4,  t.  $$,  abolished  the  proceeding  by  bill  and  by 
original.  And  lastly,  by  stat.  3  &  4  W.  4,  c.  60.  s.  2,  it  was 
enacted,  that  all  writs  of  execution  "  may  be  tested  on  the 
day  on  which  the  same  are  issued,  and  be  made  returnable 
immediately  after  the  execution  thereof."  It  has  been  holden, 
however,  that  a  ca.  sa.  returnable  thus,  cannot  be  made  the 
foundation  of  proceedings  against  bail,  even  although  a  judge's 
order  to  return  it  have  been  obtained ;  and  the  court  recom- 
mended that  the  old  form  of  ca.  sa.  should  in  all  cases  here- 
after be  adopted.  Kemp  v.  Hyslop,  4  Dowl.  687,  1  Gale,  438. 
But  this  does  not  relieve  the  case  of  much  difficulty,  as  the 
old  practice  is  at  present  in  a  great  measure  inapplicable. 
First  as  to  the  teste  of  the  writ :  as  a  judgment  now  has  no 
relation  back,  but  is  deemed  a  judgment  only  of  the  day  on 
which  it  is  signed,  whether  that  be  in  term  or  vacation,  {JR.  G. 
H.  4,  W.  4,  r.  2,  s.  3,)  the  ca.  sa.  must  now  bear  teste  on  some 
day  after  the  judgment  is  actually  signed ;  Sec  Engiehart  v. 
Dunbar,  2  Di  wl.  202 ;  and  there  appears  to  be  no  objection 
to  teste  it  on  the  day  on  which  it  is  sued  out,  whether  in  term 
or  vacation,  according  to  the  above  statute,  without  m»ifw*g  it 
returnable  immediate.  Then  as  to  the  return,  the  writ  must 
be  made  returnable,  not  immediate,  but  on  some  day  in  the 
same  or  following  term, according  to  the  case  of  Kemp  v.  Hyslop 
above  mentioned.  And  as  to  the  number  of  days  between  the 
teste  and  return,  the  old  rule  upon  the  subject  can  scarcely  be 
deemed  a  guide,  as  at  present  actions  are  not  commenced 
either  by  bill  or  by  original ;  but  I  think  that  in  the  Common 
Pleas  there  must  be  15  days  at  least  between  the  teste  and  the 
return,  and  in  the  Queen's  Bench  and  Exchequer  it  will  be 
prudent  to  observe  the  same  practice,  until  there  shall  be 
some  decisions  to  the  contrary.  In  all  cases  it  must  be  di- 
rected  to  the  sheriff  of  the  county,  in  which  the  venue  in  the 
original  action  was  laid.  2  Saund.  72  a.  and  see  Golney  v, 
Laporte,  2  Bing,  N.  C.  456,  4  Dowl.  639,  1  Hodg.  431. 

The  writ  must  be  lodged  at  the  sheriff's  office  six  days  at 
least  before  it  is  returnable,  so  that  it  may  lie  there  four 
clear  days,  exclusive  of  the  day  on  which  it  is  lodged,  and  of 
the  day  on  which  it  is  returnable ;  2  Saund  726 ;  and  Sunday 
is  not  reckoned  as  one,  even  although  it  be  not  the  last  of  the 
four.    Furnell  v.  Smith,  7  B.  %  C.  693.    Howard  v.  Smith, 

1  B.  Sc  A.  528.  And  these  four  days  must  be  the  last  four 
days  before  the  return  day.  Cock  v.  Brockhurst,  13  Bast.  588. 
Also,  in  London  and  Middlesex,  the  ca.  aa.'muat  be  "  entered 
four  clear  days  in  the  public  book  at  the  sheriff's  office.**  R.  G.  H. 

2  W.  4,  t.  77.    See  Mutton  v.  Burke,  5  M.  &  S.  323. 

As  soon  as  the  writ  is  returnable,  get  it  returned  nam  est 
inventus,  and  filed,  after  which  you  may  commence  proceed- 
ings against  the  bail*    But  if  the  defendant  be  really  in  the 
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sheriff's  custody  at  the  time,  though  at  the  suit  of  another 
party,  the  sheriff  will  not  be  -warranted  in  returning  non  est 
invent**;  nor  will  such  return  warrant  proceedings  against  the 
bail,  and  the  court  will  set  the  same  aside,  Forsyth  v.  Marriot, 
1  New  Rep.  251.  Burks  v.  Maine,  16  East,  2,  particularly  if 
the  plaintiff  knew  of  the  defendant's  being  in  custody  at  the 
time.  Ward  v.  Brum/it,  2  M.  &  S.  238.  But  where  the  plain- 
tiff did  not  know  of  it,  and  it  appeared  that  the  defendant  was 
incostody  at  the  suit  of  other  persons,  but  by  a  different  name 
from  that  in  which  he  was  sued  by  the  plaintiff:  Patteson,  J. 
refused  to  set  aside  the  proceedings  against  the  bail  on  this 
ground.     Briggs  v.  Richardson,  2  Dowl.  158. 

Where  a  ca.  sa.  was  sued  out,  and  returned  non  est  inventus, 
and  upon  the  bail  being  sued,  they  rendered  their  principal  j 
bat  the  principal  was  afterwards  again  bailed,  and  discharged :  it 
«a*  holden  that  proceedings  could  not  be  taken  against  the 
latter  bail,  without  suing  out  a  fresh  ca.  sa.  Thackray  v. 
H«yu,  1  B.KA.2X2. 

The  court  will  in  some  cases  amend  the  ca.  sa.  where  it  is 
erroneous ;  Emglehart  ▼.  Dunbar,  2  Dowl.  202  ;  but  they  will 
in  general  take  care  that  the  bail  are  not  prejudiced  by  it. 
See  Bradley  v.  Bailey,  3  Dowl.  111. 

Scire  facias.]  The  scire  facias  must  issue  out  of  the  court  in 
which  the  original  action  was  brought.  2  Saund.  72  b.  It 
nay  issue  at  any  time  after  the  return  of  the  ca.  sa. ;  indeed  it 
laty  issue  on  the  very  day  on  which  the  ca.  sa.  is  returnable. 
Stewart  v.  Smith,  Li.  Raym.  1567.  and  see  Shivers  v.  Brooks, 
8  T.  R.  628.  It  must  m  all  cases  be  directed  to  the  sheriff  of 
Middlesex,  R.  Q.  H.  2  W.  4,  s.  80,  for  in  that  county  the  re- 
cognizance is  presumed  to  be  recorded.  It  must  be  tested  in 
term  time ;  but  it  is  not  necessary  that  it  should  be  tested  on 
the  return  day  of  the  ca.  sa.  against  the  principal.  Sandland 
▼.  Claridge,  2  Dowl.  1 15.  It  must  be  returnable  also  in  term ; 
•ad  if  it  be  intended  to  sue  out  one  writ  only,  there  must  be 
15  days  at  least  between  the  teste  and  return  ;  or  if  a  set.  fa. 
thd  alias  (which  now  seldom  occurs  in  practice),  then  15  days 
tt  least  between  the  teste  of  the  first  writ  and  the  return  of 
the  second. 

The  sci.  fa.  when  sued  out,  must  be  lodged  at  the  sheriff's 
office;  and,  like  the  ca.  sa.  against  the  principal,  must  lie 
there  the  last  four  clear  days  before  the  return  day,  exclusive 
tf  the  day  on  which  it  was  lodged  and  the  day  on  which  it  is  re- 
tainable. Dicas  v.  Perry t  2  D.  &  R.  869.  Wilson  v.  Fair,  4  B. 
*  A.  537.  Forty  v.  Hermer,  4  T.  R.  583.  Williams  ▼.  Mason, 
1  Bad,  89,  n.  And  a  Sunday,  Frazer  v.  Miller,  I  Dowl.  14 1 ,  or  a 
di«  non,  Scott  v.  Larkin,  7  Bmg.  108,  is  not  reckoned,  even 
»Wwugh  it  be  not  the  last  of  the  four ;  and  this,  as  well  where 
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scire  feci  is  to  be  returned,  as  where  the  return  is  to  be 
miUams  v.  Mason,  1  East,  89  n. 

If  the  bail  reside  in  Middlesex,  they  may  be  summoned; 
and  this  may  be  done  now,  as  formerly,  on  the  return  day  of 
the  writ,  at  any  time  before  the  rising  of  the  court  on  that 
day.  Lewis  v.  Pine,  2  DowL  133.  Clark  v.  Bradshaw,  1  Bast, 
86.  But  if  they  reside  elsewhere,  and  of  course  cannot  be 
summoned  (the  set.  fa.  being  directed  to  the  sheriff  of  Middle- 
sex in  all  cases),  then  a  notice  of  the  set. /a.  must  be  given  to 
them.    WimaU  v.  Cook,  2  DowL  173. 

As  to  the  entry  of  the  recognizance  upon  the  roll.  See  2 
Sound.  72  b.  And  as  to  the  other  proceedings,  see  "  Scire 
facias"  post.  The  execution  may  be  either  joint  against  both 
of  the  bail,  or  several  against  each.    2  Sound.  72  b.    See  infra. 

Action  of  debt.]  An  action  of  debt  on  the  recognisance,  may 
be  brought  against  both  of  the  bail  jointly,  or  against  each  of 
them  separately ;  2  Sound.  72  b ;  but  separate  actions  are  much 
discouraged  by  the  court,  unless  there  be  some  reasonable 
cause  for  bringing  them.  The  defendants  cannot  be  holden 
to  bail,  but  must  be  served  with  a  summons  "  in  debt  upon 
recognizance/'  (Semb.  See  R.  E.  15  G.  2,  K.  £.),  in  the  same 
manner  as  in  other  non-bailable  actions.  It  may  be  sued 
out  at  any  time  after  the  return  of  the  ca.  sa.  against  the  prin- 
cipal, or  even  on  the  same  day.  Shivers  v.  Brooks,  8  T.  JR.  628. 
And  see  Pinero  v.  Wright,  2  B.  &  P.  235.  In  the  Common 
Pleas  the  plaintiff  cannot  have  execution  against  bail  by  ca.  sa. ; 
Wooden  v.  Moxon,  6  Taunt.  490.  Troughton  v.  Clarke,  2 
Taunt.  113;  but  he  may  in  the  Queen's  Bench  and  Exche- 
quer. 

"  To  entitle  bail  to  a  stay  of  proceedings  pending  a  writ  of 
error,  the  application  must  be  made  before  the  time  for  sur- 
render is  out."  R.  O.  H.  2  W.  4,  s.  84.  And  the  court  in 
that  case  will  stay  the  proceedings  against  the  bail,  on  the 
terms  of  their  undertaking  to  pay  the  damages  recovered,  or 
to  render  the  defendant,  within  four  days  of  the  determination 
of  the  proceedings  in  error,  if  determined  in  favour  of  the 
original  plaintiff.  Sprang  v.  Monpriuatt,  1 1  Bast,  316.  Or  if 
the  writ  of  error  be  allowed  and  the  allowance  served,  before 
the  return  of  the  ca.  sa.  against  the  principal,  so  entirely  is  the 
writ  of  error  a  supersedeas,  that  any  proceedings  afterwards 
taken  against  the  bail,  will  be  irregular,  and  the  court  will  set 
them  aside  with  costs.  Miller  v.  Newbald,  1  East,  662.  Perry 
v.  Campbell,  3  T.  R.  390. 

6.  In  what  cotes  bail  discharged. 

If  the  principal  be  taken  in  execution  on  the  co.  m.,  the  bail 
are  thereby  discharged. 
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If  the  bail  render  their  principal,  and  give  notice  of  render, 
within  the  time  limited  for  that  purpose  by  the  practice  of  the 
court,  they  are  thereby  discharged.  Where  the  plaintiff  pro- 
ceeds  by  action  of  debt  on  the  recognizance,  the  bail  may  ren- 
der their  principal  at  any  time  within  14  days  after  the  service 
of  the  process  upon  them,  but  not  later :  and  upon  such 
render  being  duly  made  and  notice  given,  the  proceedings 
shall  be  stayed,  upon  payment  of  the  costs  of  the  writ  and 
aervice  thereof  only.  R.  Q.  M.  4  W.  4.  If  the  costs  be  not 
paid,  the  plaintiff  may  proceed  in  his  action*  Horn  v.  Whit* 
ttmie,  5  Dowl.  328.  If  the  proceeding  against  the  bail  be  by 
tore  facias,  the  bail,  formerly  in  the  courts  of  King's  Bench 
sad  Exchequer,  had  until  the  return  of  the  set.  fa.  if  they  were 
summoned,  or  until  the  return  of  the  alias,  if  they  were  not, 
to  render  their  principal ;  and  in  the  court  of  Common  Pleas, 
they  had  until  the  appearance  day.  How  far  that  may  now 
be  deemed  to  be  altered  by  the  Uniformity  of  Process  Act  and 
Ue  New  Rules,  has  not  been  decided.  Where  the  bail  are  not 
summoned  upon  the  sci.fa.  (and  we  have  seen,  ante,  p.  208, 
that  it  is  only  where  they  reside  in  Middlesex  that  they  can  be 
sanunoned),  no  judgment  can  be  signed  without  leave  of  the 
court  or  a  judge ;  but  with  such  leave,  it  may  be  signed  after 
eight  days  from  the  return  of  one  tcire  facias.  R.G.H.2 
W.  4,  s.  81 .  And  probably  if  a  render  were  made  within  these 
eight  days,  the  court  or  a  judge  would  not  give  leave  to  sign 
the  judgment.  This  point,  and  the  subject  generally,  will  be 
treated  of  in  detail,  under  the  title  "  Render* 

After  the  original  cause  is  out  of  court,  the  plaintiff  cannot 
proceed  against  the  bail ;  Sykes  v.  Bamcens,  2  New  Rep.  404 ; 
and  t  cause  is  now  deemed  to  be  out  of  court,  if  the  plaintiff 
do  not  declare  within  one  year  after  process  is  returnable. 
*.  G.  R.  2  W.  4,  s.  35. 

If  the  plaintiff  recover  for  a  different  cause  of  action  from 
that  stated  in  his  affidavit  to  hold  to  bail,  the  bail  are  dis- 
charged. Where  the  defendant  was  holden  to  bail  on  the 
money  counts  only,  and  the  declaration  also  contained  a  count 
for  a  cause  of  action,  for  which  he  could  not  have  been  holden 
to  hail  without  a  judge's  order,  and  the  plaintiff  had  a  verdict 
°a  the  latter  count  only,  the  court  held  that  the  bail  were  dis- 
charged. Caswell  v.  (bare,  2  Taunt.  107.  Thompson  v.Afoci- 
*«,  4  D.  &  R.  619.  and  see  Edge  v.  Frost,  4  D.  k  R.  243. 
So  where  the  affidavit  was  on  a  bill  of  exchange  only,  and  the 
plaintiff  recovered  upon  the  bill,  and  also  for  goods  sold,  it 
was  holden  that  the  bail  were  liable  only  for  so  much  as  was 
recovered  upon  the  bill.  Wheelwright  v.  Jutting,  1  Taunt. 
304*  But  it  cannot  be  made  the  matter  of  a  plea  to  a  scire 
foaas  against  bail,  that  the  plaintiff  has  recovered  for  more 
ctu*t«  of  action  than  mentioned  in  his  writ  or  affidavit  to  hold 
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to  bail;  Taylor  v.  Wilkinson,  5  Nev.  &  M.  189,  1  Bar.  ft.  W. 
451 ;  it  is  merely  a  ground  for  application  to  the  court,  as  to 
the  excess.  Nor  can  the  bail  now  move  for  an  exoneretw, 
before  proceedings  had  against  them,  merely  on  the  ground  of 
the  plaintiff's  having  declared  for  a  different  cause  of  action 
from  that  expressed  in  the  writ;  Ward  ▼.  Tummon,  4  Ncr, 
&  M.  876 ;  all  that  can  be  done  in  such  a  case  is,  to  set  aside 
the  declaration  for  irregularity.  Id.  See  Coppin  v.  Potter,  1 
Bing.  N.  C.  443. 

If  the  original  action  be  referred  to  arbitration,  the  bail  are 
thereby  discharged,  unless  a  verdict  be  taken  for  the  plain- 
tiff.   2  Saund.  72  a. 

If  a  writ  of  error  be  brought  and  allowed,  before  the  ca.  sa. 
against  the  principal  is  allowed,  all  proceedings  against  the 
bail  are  thereby  suspended  pending  the  writ ;  and  if  any  be 
taken,  the  court  will  set  them  aside  for  irregularity ;  Miller  v. 
Newbald,  1  East,  662.  Perry  v.  Campbell,  3  T.  R.  390;  or  the 
bail  may  plead  the  matter  to  the  scire  facias  or  action.  Samp- 
son v.  Brown,  2  East,  439.  and  see  Sherwood  v.  Flayer,  2 
Bing.  18. 

If  the  plaintiff  take  a  cognovit  from  the  principal,  without 
the  consent  of  the  bail  or  one  of  them,  Thomas  v.  Young,  IS 
East.  617.  See  Howard  v.  Bradberry,  3  Dowl.  92.  Hodgson  \. 
Nugent,  5  T.  R.  277,  and  thereby  extend  the  period  for  pay- 
ment beyond  that  at  which  he  might  have  judgment;  Bows- 
Jield  t.  Tower,  4  Taunt.  456.  Croft  v.  Johnson,  5  Taunt.  319. 
Stevenson  v.  Roche,  9  B.  &  C.  707.  Ladbrook  v.  Hewett,  1 
Dowl.  488.  See  Hannington  v.  Beare,  4  Dowl.  256  ;  or  if  he 
give  him  time  in  any  other  way,  without  their  consent :  7FU- 
iwn  v.  Whitaker,  7  Taunt.  53.  West  v.  Ashdown,  1  Btitg-.  164. 
568  Jtfefottf  v.  Qlendming,  7  TYnmi.  126.  firtcfanxx*  v.  Anms, 
6  7bvnr.  614.  Vernon  v.  TVrty,  4  DotcJ.  660.  Spyer  v. 
Carper,  5  Dotoi.  448 :  the  bail  are  thereby  discharged.  Or 
even  if  time  be  given  with  the  consent  of  the  bail,  and  the 
principal  make  default,  a  reasonable  notice  must  be  given  to 
the  bail,  before  any  proceedings  are  taken  against  them,  m 
order  that  they  may  have  an  opportunity  of  rendering  their 
principal.  Clift  v.  Oye,  9  B.  &  C.  422.  Surman  v.  Brmee,  2 
Dowl.  777.     Charlton  v.  Morris,  6  Bing.  427. 

If  the  principal  become  a  peer,  Trinder  v.  Shirley,  1  Doug. 
45.  or  member  of  the  House  of  Commons,  Langridgt  v.  Flood, 
1  Tidd.  293,  the  bail  are  thereby  discharged. 

If  the  principal  die  before  the  return  of  the  ca.  sa.  the  bail 
are  thereby  discharged ;  but  if  he  die  after  it,  even  before  any 
proceedings  had  against  the  bail,  Filewood  v.  PoppleweU,  *  WUs* 
61,  65,  or  before  the  ca.  sa.  and  return  are  filed,  Rawtinson  ▼. 
Gunston,  6  T.  R.  284,  they  are  not. 
If  the  principal  become  bankrupt,  and  his  certificate  be 


Bankrupt.  211 

signed  and  allowed,  before  the  time  for  rendering  him  has  ex- 
pired, the  bail  are  thereby  discharged.  Mannin  v.  Partridge, 
14  East,  599.  Todd  v.  Maxfield,  3  B.  8c  C.  222.  Martin  v. 
XrHara,  Cowp. 823.  Johnson  v. Ltruey,  16.&C.  247.  FPi/fef 
▼.  Prrngle,  2  New  Rep.  190.  Harmer  v,  Hagger,  1B.&  ^W. 
332.  <4n4  Me  Stapieton  v.  Macbar,  7  faun*.  589.  Or  if  the 
plaintiff  prove  for  his  debt  under  the  fiat,  as  he  thereby  electa 
to  take  his  remedy  under  it,  and  abandons  his  action  against 
the  principal,  the  bail  will  be  discharged.  See  6  G.  4,  c.  16, 
f.  59.  Unging  v.  Comyn,  2  Taunt.  246.  So  if  the  principal 
be  discharged  under  an  insolvent  act  before  the  bail  are  fixed* 
the  bail  are  thereby  discharged;  —  v.  Bruce,  2  Chit.  105 ; 
bat  otherwise,  if  after  the  bail  are  fixed.  Shakespeare  v.  Phit- 
tips,  9  East,  433. 

If  the  principal  be  sent  out  of  the  country  under  the  alien 
act,  Merrick  v.  Voucher,  6  T.  R.  50.  See  Coles  v.  De  Hayne, 
6  T.  R.  52, 246.  Polkein  v.  Critico,  13  East,  457,  or  convicted 
of  felony  and  sentenced  to  transportation.  Wood  v.  MitcheUt 
6  T.  R.  247,  the  court  will  order  an  exoneretur  on  the  bail- 
piece. 

But  the  bail  are  not  discharged,  by  their  principal  becoming 
a  lunatic;  Ibbotson  v.  Ld.  Galway,  6  T.  R.  133;  or  by  the 
plaintiff  suing  out  a  fi.  fa.  against  the  principal,  unless  the 
debt  be  thereby  satisfied ;  Stevenson  v.  Roche,  9  B.  &  C.  707 ; 
or  by  the  plaintiff  laying  the  venue  in  a  different  county  from 
that  mentioned  in  the  process,  R.  0.  H.  2  W.  4,  s.  40,  al- 
though formerly  it  was  otherwise ;  or  by  the  plaintiff  suing  in 
equity  for  the  same  cause,  and  being  there  put  to  bis  election, 
electing  to  proceed  in  that  court.  Horsley  v.  rValstab,  7 
Tamt.  235. 


BANKRUPT. 

Bis  discharge  from  arrest,  in  what  cases.]  By  stat.  6  G.  4,  c. 
16,  s.  126,  if  a  bankrupt,  after  obtaining  his  certificate,  be 
arrested  for  any  "  debt,  claim,  or  demand,"  proveable  under 
the  fiat,  he  shall  be  discharged  on  entering  a  common  appear- 
ance; or  to  an  action  for  such  debt,  he  may  plead  his  bank' 
niptcy,  and  his  certificate  shall  be  sufficient  evidence  of  the 
trading,  bankruptcy,  fiat,  and  other  proceedings ;  and  if  he  be 
taken  in  execution  or  detained  in  prison  for  such  debt,  ftc., 
where  judgment  haa  been  obtained  before  the  allowance  of 
his  certificate,  a  judge  of  the  court,  on  the  bankrupt's  pro- 
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ducing  his  certificate!  may  order  the  officer,  who  has  him 
in  custody,  to  discharge  him,  without  exacting  any  fee.  A 
bankrupt  therefore,  arrested  or  detained  on  mesne  .process,  or 
in  execution,  may  be  discharged  by  order  of  a  judge»  upon 
summons,  and  production  of  his  certificate;  see  ante,  p.  37; 
the  certificate  being  first  duly  enrolled.  Jacob  v.  PhUHp*. 
2  Dowl.  716.  Otwald  v.  William*,  5  Dowl.  159.  And  it  is  no 
objection  to  bis  discharge  to  say  that  he  had  an  opportunity 
of  pleading  his  certificate,  and  neglected  to  do  so ;  Oswald  t. 
Williams,  5  Dowl.  159;  or  that  he  had  agreed  to  give  a  cog- 
novit ;  Id. ;  or  that  he  was  before  a  bankrupt  or  insolvent,  or 
had  compounded  with  his  creditors,  and  had  not  paid  ISt.  in 
the  pound  under  the  present  fiat;  See  6  0.  4,  c.  16,  i.  127. 
Carew  v.  Edwards,  2  Dowl.  613  ;  or  that  the  certificate  is  voida- 
ble, by  reason  of  there  not  being  a  good  petitioning  creditor's 
debt,  or  act  of  bankruptcy,  or  the  like.  Semb.  But  if  it  be 
shewn  that  the  certificate  is  actually  void,  by  reason  of  its 
having  been  obtained  by  fraud,  see  Horn  v.  Ion,  4  B.8l  Aa\ 
78.  Vincent  v.  Brady,  2  H.  Bl.  1  Smley  v.  Jones,  2  W.  Bl. 
725.  Martin  v.  CHara,  Cowp.  823,  or  by  reason  of  the  bank- 
rupt's having  lost  money  by  gaming,  stockjobbing,  &c.,  within 
6  G.  4,  c  16,  s.  130,  see  Hughes  v.  Aforfey,  1  B.  fc  A.  22, 
Holt,  520,  or  the  like,  a  judge  will  not  interfere,  or  discharge 
the  defendant. 

As  to  bis  temporary  privilege  from  arrest,  during  the  forty- 
two  days  allowed  him  by  his  protection,  see  ante,  p.  102.  And 
as  to  the  effect  of  his  certificate  in  discharging  his  hail,  see 
ante,  p.  210,  211. 

The  above  statute  relates  only  to  cases  where  the  person  of 
the  bankrupt  is  taken  or  detained.  But  where  his  goods  are 
taken  in  execution,  after  he  has  obtained  his  certificate,  the 
court  usually  order  them  to  be  delivered  up;  see  Lister  v. 
Mundell,  1  B.  &  P.  427  ;  although  they  have  refused  to  do  so, 
where  the  goods  were  seized,  and  the  certificate  allowed,  on 
the  same  day.    Hanson  v.  Blakey,  4  Bing.  493. 

Election  of  Creditor."]  A  creditor  who  has  brought  an  action 
against  a  bankrupt,  for  a  debt  proveable  under  the  fiat, 
must  elect  whether  he  will  proceed  in  his  action,  or  prove 
upon  the  estate :  he  shall  not  be  allowed  to  prove  for  the  debt 
without  relinquishing  his  action ;  and  if  he  have  the  bankrupt 
in  custody,  he  must  first  discharge  him  before  he  shall  be 
allowed  to  prove.  6  0. 4,  c.  16,  s.  59.  See  Bicke  v.  Nokes,  2 
Dowl.  820.  and  see  ante,  p.  37.  Watson  v.  Medex,  1  B.9c  A. 
121.  Harley  v.  Greenwood,  5  B.  &  A.  95.  And  the  bankrupt 
has  a  right  to  have  a  suggestion  of  the  fact  of  the  plaintiff 
having  proved,  entered  upon  the  record;  before  which  the 
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action  is  not  legally  terminated,  so  as  to  render  further  pro- 
ceedings in  it  by  either  party  irregular.  Kemp  v.  Potter, 
6  TatoU.  549. 

E/art  of  bankruptcy  on  a  suit.']  The  bankruptcy  of  either 
party  does  not  abate  a  suit.  And  therefore  if  the  plaintiff  be- 
come bankrupt  between  interlocutory  and  final  judgment,  the 
assignees  may  proceed  in  his  name  to  final  judgment,  then 
nuke  themselves  parties  to  the  record  by  scire  facias,  and  sue 
oat  execution  in  their  own  names ;  Hewit  v.  Mantell,  2  HVs. 
372.  and  see  Kretchman  v.  Beyer,  1  T.  R.  463  ;  and  even 
itae  execution  was  sued  out  in  the  name  of  the  bankrupt, 
vithout  a  scire  facias,  the  court  refused  to  interfere  to  set 
it  aside.  Waugh  v.  Austin,  3  T.  R.  437.  But  this  cannot  be 
done,  if  the  defendant  have  a  day  in  court,  so  that  he  may 
plead  the  plaintiff's  bankruptcy ;  and  to  such  plea  it  would  be 
no  answer  to  say,  that  the  assignees  are  going  on  with  the 
srit  for  the  benefit  of  the  creditors.  Kinnear  v.  Tarrant, 
15  Rati,  622.  But  the  assignees  may,  if  they  think  fit,  instead 
of  continuing  the  bankrupt's  action,  commence  a  fresh  action 
mhatthe  defendant,  Smith  v.  Hirst,  MS.  T.  1821,  B.  R.,  to 
which  the  defendWht  cannot  plead  the  pendency  of  the  action 
«t  the  suit  of  the  bankrupt.  Biggs  v.  Cox,  4  B.  &  C.  920.  On 
toe  other  hand,  where  a  defendant  becomes  bankrupt,  if  the 
Plaintiff  do  not  elect  to  abandon  the  action,  and  prove  under 
the  nat,  as  above  mentioned,  the  defendant,  if  certificated, 
nay  plead  his  bankruptcy  generally,  or  may  plead  his  bank- 
raptcy  and  certificate  puis  darrien  continuance ;  but  if  not  cer- 
tificated, the  plaintiff  may  of  course  continue  his  action  to 
judgment  and  execution,  as  in  ordinary  cases.  See  Flight  v. 
ftwop,  1  Hodg.  122. 

Actions  by  or  against  assignees.]  In  an  action  by  or  against 
assignees  of  a  bankrupt,  or  against  any  commissioner,  or  any 
pnon  acting  under  his  warrant,  no  proof  shall  be  required  of 
the  trading,  act  of  bankruptcy,  or  petitioning  creditor's  debt, 
unless  the  party  wishing  to  contest  it,  "  if  defendant,  at  or 
before  pleading,  and  if  plaintiff,  before  issue  joined/1  give  a 
Atfiee  of  his  intention  to  dispute  some  and  which  of  such 
matters ;  and  if  the  assignee,  fee,  succeed  in  proving  the  mat- 
te* to  disputed  at  the  trial,  the  judge  may  grant  him  a  certifi- 
cate thereof,  which  will  entitle  him  to  the  costs  of  having 
done  so,  although  there  be  a  verdict  against  him.  6  0. 4,  c. 
1€,  *-  90.  see  Trimley  v.  Vnwin,  6  B.  8c  C.  537.  And  this, 
even  although  the  bankruptcy  be  denied  by  the  pleadings. 
*••»  v.  Raphael,  I  Hodg.  289.  'But  where  an  assignee  is 
Pontiff,  he  shall  not  be  entitled  to  the  costs  above-mentioned, 
if  he  be  nonsuit.    See  Atkins  v.  Seward,  1  Brod.  &  B.  275. 
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you  may  add  such  observations  as  you  may  think  necessary, 
on  the  case  or  evidence,  on  the  case  likely  to  be  made  out  by 
the  opposite  party,  the  witnesses  he  will  probably  adduce  in 
support  of  it,  with  hints  for  their  cross-examination,  &c. 

Upon  demurrers,  writs  of  error  or  special  cases,  the  brief  is 
merely  a  copy  of  the  demurrer  book  or  paper  book,  with  such 
observations  added  as  you  may  think  necessary. 

The  brief,  in  moving  for  a  rule  nisi,  is  often  very  scanty, 
frequently  nothing  more  than  a  mere  motion  paper,  accom- 
panying the  affidavits,  and  indorsed  to  move  for  the  rule  re- 
quired ;  the  brief  in  support  of  the  rule,  or  in  shewing  cause 
against  it,  merely  contains  copies  of  the  affidavits,  and  such 
observations  as  you  may  deem  necessary. 


CAPIAS. 


By  stat.  2  W.  4,  c,  39,  s.  4,  "  in  ail  actions  in  the  superior 
courts  of  law  at  Westminster,  wherein  it  shall  be  intended  to 
arrest  and  hold  any  person  to  special  bail,  who  may  not  be  in 
the  custody  of  the  marshal  of  the  marshalsea  of  the  court  of 
Queen's  Bench,  or  of  the  warden  of  the  Fleet  prison,  tbe  pro- 
cess shall  be  by  writ  of  capias,  according  to  the  form  contained 
in  the  schedule  No.  4."  As  blank  copies  of  the  writ  are  now 
to  be  had  at  every  law  stationer's,  it  is  unnecessary  here  to 
give  a  form  of  it. 

How  directed.]  The  writ  is  directed  '•  to  the  then f  of ," 

or  "  to  the  constable  of  Dover  Castle"  or  as  the  case  may  be. 

2  fV.  4,  c.  39,  sch.  4.  There  is  but  one  sheriff  appointed  to 
each  county  in  England.  In  Middlesex,  although  two  indivi- 
duals exercise  the  office  of  sheriff,  yet  in  contemplation  of  law 
they  constitute  but  one  sheriff.  And  where  a  capias  was  di- 
rected to  the  sheriffs  of  Middlesex,  it  was  set  aside  for  irregu- 
larity, and  the  deiendant  discharged  out  of  custody.  Jackson 
v.  Jackson,  3  Dotal.  1  82.  Where  there  was  a  mistake  in  the 
direction,  "  Middesex"  for  Middlesex,"  Parke,  B.  seemed  to 
think  it  immaterial,  as  it  could  not  mislead ;  Colston  v.  Berens, 

3  Dowl.  253 ;  but  in  a  previous  case,  where  the  same  mistake 
occurred  in  the  copy  of  a  capias,  which  was  served  upon  an 
arrest,  the  court  of  Queen's  Bench  discharged  the  defendant, 
upon  entering  a  common  appearance.  Hodgkvison  v.  Hodg- 
kinson,  2  Dowl.  535,  3  Nev.  &  M.  564.  There  are  some  dis- 
tricts in  England,  which,  although  parcel  of  one  county,  arc 
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situated  within  and  surrounded  by  some  other  county ;  a  writ 
intended  to  be  executed  in  such  a  place,  may  be  directed  to 
the  sheriff  of  either  county.     2  W.  4,  r.  39,  s.  20. 

London  has  two  sheriffs,  and  a  capias  to  them  must  be  di- 
rected accordingly;  where  it  was  directed  to  the  sheriff  of 
London,  the  court  set  it  aside  for  irregularity,  and  discharged 
the  defendant  out  of  custody.  Barker  v.  IVeedan,  2  Dowl.  707. 
Niadv.  Boyne,  id.  761.  And  see  Irving  v.  Heaton,  4  Dowl. 
638.    Clutterbuck  ▼.  Wiseman,  2  Cramp.  &  J.  213. 

The  cities  of  Bristol,  Coventry,  Gloucester,  Lincoln,  Nor- 
wich, and  York,  and  the  town  of  Nottingham,  formerly  had 
two  sheriffs  each ;  the  cities  of  Canterbury,  Kxeter,  and  Wor- 
cester, the  city  of  Lichfield,  and  county  of  the  same  city,  the 
town  and  county  of  Kingston-upon-Hull,  the  town  and  county 
of  Newcastle-upon-Tyne,  the  town  and  county  of  Poole,  and 
the  town  and  county  of  Southampton,  had  but  one  each.  But 
by  the  Municipal  Reform  Act,  5  &  6  W.  4,  c.  7G,  s.  61,  it  is 
enacted,  "  that  in  the  city  of  Oxford,  in  the  town  of  Berwick- 
upon-Tweed,  and  in  the  counties  of  the  cities  of  Bristol,  Carif- 
terbury,  Chester,  Coventry,  Exeter,  Gloucester,  Lichfield,  Lin- 
coln, Norwich,  Worcester,  and  York,  and  in  the  counties  of 
the  towns  of  Carmarthen,  Haverfordwest,  Kingston-upon-Hull, 
Newcastle-upon-Tyne,  Nottingham,  Poole,  and  Southampton, 
the  council  shall,  on  the  first  day  of  November  in  every  year, 
appoint  a  fit  person  to  execute  the  office  of  sheriff,  with  the 
like  duties  and  powers  as  the  sheriff  or  the  person  filling  the 
office  of  sheriff  in  the  said  town  and  counties  respectively 
would  have  had  if  this  act  had  not  passed."  In  the  city  of 
Oxford,  before  this  act,  the  office  of  sheriff  was  executed  by 
two  bailiffs,  but  they  had  not  the  return  of  writs  issued  from 
the  courts  at  Westminster,  those  writs  being  always  directed 
to  the  sheriff  of  the  county ;  and  since  the  act,  it  has  been 
holdea,  upon  the  latter  words  of  the  above  section,  that  writs, 
intended  to  be  executed  in  the  city  of  Oxford,  must  still  be 
directed  to  the  sheriff  of  the  county,  although  a  sheriff  is  now 
appointed  for  the  city.  Grainger  v.  Taunton,  5  Dowl.  190. 
So,  if  the  writ  is  to  be  executed  within  a  liberty  or  franchise, 
it  mast  be  directed  to  the  sheriff  of  the  county  in  which  such 
liberty,  &c.  is  situate.  And  therefore  a  writ,  to  be  executed 
in  the  borough  of  Southwark,  must  be  directed  to  the  sheriff 
of  Surrey ;  Bowring  v.  Pritchard,  14  East,  289 ;  a  writ,  to  be 
executed  in  the  Isle  of  Ely,  must  be  directed  to  the  sheriff  of 
Cambridgeshire.     Grant  v.  Bagge,  3  East,  128. 

A  capias  to  the  county  Palatine  of  Lancaster,  is  directed 
"  to  the  chancellor  of  our  county  Palatine  of  Lancaster  or  his 
deputy  there ;"  and  requires  him,  by  writ  under  the  seal  of 
the  county  Palatine,  to  command  the  sheriff  to  take  the 
defendant,  &c.  See  the  form,  R.  G.  Af.  3  W.  4,  r.  2.  To  the 
county  Palatine  of  Durham,  the  writ  is  directed  "  to  the  Rev- 

l 


218  Capias. 

erend  father  in  God, ,  by  divine  providence,  lord  bi- 
shop of  Durham,  or  to  his  chancellor  there/'  and  commands 
that  by  writ  under  the  seal  of  the  bishopric,  directed  to  the 
sheriff  of  the  county,  he  cause  the  sheriff  to  be  commanded  to 
take,  &c.  See  the  form  R.  G.  M.  3  W.  4,  r.  2.  and- tee  Brace- 
bridge  v.  Johnson,  1  Brod.  &  B.  12. 

If  one  of  two  sheriffs  be  interested  in  the  matter  of  suit, 
the  writ  must  be  directed  to  the  other ;  Letsom  v.  Birkky.  S 
M.  &  S.  144 ;  but  if  both,  or,  where  there  is  but  one,  if  that 
one  be  interested,  the  writ  must  be  directed  "  to  the  coro- 
ners of  our  county  of  ;"  and  if  the  coroners  also  be  in- 
terested, then  to  Elisors.  See  the  Mayor  of  Norwich  v.  GUI, 
8  Bing.  27.  Where  a  writ  is  thus  directed  to  the  coroner, 
&c.,  it  is  not  necessary  that  it  should  state  upon  the  face  of  it 
the  reason  for  its  being  so  directed.  Bastard  v.  Quick,  1  Ear. 
&  W.  321. 

Teste  and-duration  of  the  writ.']  The  capias  must  "bear  date 
on  the  day  on  which  the  same  shall  be  issued,  and  shall  be  tested 
in  the  name  of  the  lord  chief  justice  or  lord  chief  baron  of 
the  court  from  which  the  same  shall  issue,  or  in  case  of  a 
vacancy  of  such  office,  then  in  the  name  of  a  senior  puisne 
judge  of  the  said  court."  2  W.  4,  c.  39,  *.  12.  See  Anon.  1 
Dowl.  654.     Waheling  v.  Watson,  1  Cromp.  &  /.  467. 

The  writ  is  in  force  for  four  months  only,  from  the  date  of  it, 
including  the  day  of  the  date.  2  W.  4,  c.  39,  *.  10.  and  sch.NoA. 

Parties."]  Care  must  be  taken  that  the  writ  correspond  with 
the  affidavit  to  hold  to  bail,  in  the  names  and  numbers  of  the 
parties,  plaintiffs  and  defendants :  for  if  there  be  any  material 
variance  in  this  respect,  so  that  the  affidavit  will  not  warrant 
the  writ,  the  court  upon  application  will  discharge  the  defen- 
dant, or  order  the  bail  bond  to  be  delivered  up  to  be  can- 
celled, on  entering  a  common  appearance.  So  the  writ  must 
include  all  those  as  defendants,  and  only  those  against  whom 
you  intend  to  declare :  you  cannot  have  a  writ  against  two, 
and  declare  against  one;  Holland  v.  Johnson,  4  T.  R.  695. 
Carson  v.  Dowding,  1  Hot.  &  W.  507,  4  Dowl.  297 ;  nor  one 
writ  against  some  of  the  defendants,  and  another  against  the 
others ;  R.  O.  M.  3  W.  4,  r.  1 ;  otherwise  the  court  will  set 
aside  the  declaration  for  irregularity,  there  being  no  process 
to  warrant  it. 

Care  must  be  taken,  in  inserting  the  defendant's  name,  to 
state  it  correctly.  If  the  christian  name  be  omitted,  Tomlin 
v.  Preston,  1  Chit.  397,  or  if  the  defendant  have  two  christian 
names,  and  one  of  them  be  omitted,  Arbouin  v.  WUloughby,  1 
Marsh,  477,  the  court  will  set  aside  the  writ  for  irregularity, 
and  order  the  defendant  to  be  discharged,  or  the  bail  bond 
delivered  up  to  be  cancelled,  unless  the  irregularity  have  been 
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waived  by  some  act  of  the  defendant.  See  Kingston  v.  Ue- 
tcellyn,  1  Brod.  &  B.  529.  Walker  v.  Willoughby*  6  Taunt.  530. 
So,  if  merely  the  initial  of  the  christian  name  be  inserted,  the 
court  will  interfere  in  the  same  manner;  ante,  p.  44,  45 ;  un- 
less the  action  be  upon  a  bill  of  exchange,  promissory  note, 
or  other  written  instrument,  in  which  the  christian  or  first 
name  of  the  defendant  is  designated  by  an  initial  or  contrac- 
tion, in  which  case  the  same  designation  will  be  sufficient  in 
the  process.  3  &  4  W.  4,  c.  42,  s.  12,  ante,  p.  45.  So  if  the 
christian  name  be  mistaken,  the  court  will  discharge  the  de- 
fendant, or  order  the  bail  bond  to  be  delivered  up  to  be  can- 
celled j  Ladbrook  v.  PhilUpst  1  Har.  &  W.  1 09,  ante,  p.  4,  45 ; 
and  the  same,  it  should  seem,  if  there  be  a  mistake  in  the 
surname;  tee  Finch  v.  Cocken,  1  Gale,  130;  unless  it  appear 
that  be  at  the  same  time  passed  by  the  name  in  which  he  is 
sued.  See  Walker  v.  Willoughby,  6  Taunt.  530.  Price  v. 
Uarwood,  3  Camp.  108.  But  by  R.  G.  H.  2  W.  4,  s.  32,  in  all 
cases  "  where  the  defendant  is  described  in  the  process  or 
affidavit  to  hold  to  bail,  by  initials,  or  by  a  wrong  name, 
or  without  a  christian  name,  the  defendant  shall  not  be  dis- 
charged out  of  custody,  or  the  bail  bond  delivered  up  to  be 
cancelled,  on  motion  for  the  purpose,  if  it  shall  appear  to  the 
court  that  due  diligence  has  been  used  to  obtain  knowledge  of 
the  proper  name."  See  ante,  p.  45.  Also  if  the  name  used 
be  idem  sonans  with  the  real  name,  the  court  will  not  inter- 
fere. Webb  v.  Lawrence,  2  Dowl.  81.  In  moving  for  a  rule 
in  any  of  these  cases,  the  affidavit  must  be  intituled  in  the 
right  name, — as  John  Fox,  sued  by  the  name  of  James  Fox,— 
John  Robinson,  sued  by  the  name  of  J.  Robinson, — James 
Cocken,  sued  by  the  name  of  James  Cocker, — or  the  like. 
Shaw  Y.Robinson,  8  D.  Sc  R.  423.  Pinch  v.  Cocker,  2  Dowl. 
333. 

Besides  the  name,  some  description  must  be  given  of  the 
defendant  or  his  place  of  abode,  in  order  to  assist  the  sheriff 
or  his  officer  in  finding  him.  In  the  form  of  the  capias  given 
in  the  statute,  the  defendant  is  described  as  '•  Joseph  Styles  of 
-  —,"  evidently  intimating  that  some  description  must  be 
given.  Where  therefore  the  name  merely,  without  the  residence, 
*as  given,  it  was  holden  irregular,  and  the  court  discharged 
the  defendant ;  Margetson  v.  Tugghe,  2  Har.  &  W.  85,  5 
fowl.  9 ;  even  although  the  residence  were  indorsed  upon  the 
writ,  JAndredge  v.  Roe,  1  Bing.  N.  C.  4,  or  given  in  the  copy 
of  the  writ,  but  not  in  the  writ  itself;  Rice  v.  Huxley,  2  Dowl. 
231 ;  and  although  the  writ  were  a  pluries  capias,  and  between 
the  former  writs  (which  described  his  place  of  residence)  and 
the  present  writ,  he  had  left  his  house,  and  his  present  resi- 
dence could  not  be  discovered;  Roberts  v.  Wedderburne,  1 
Ring.  N.  C.  6,  2  Dowl.  816;  and  although  it  were  sworn 
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that  the  defendant  had  no  settled  place  of  residence.  Ward 
v.  Watt,  5  Dowl.  94.  The  plaintiff  must  give  the  best  de- 
scription he  can ;  but  he  must  give  some  description.  "  Late 
of  Devonshire  Terrace,  New  Road,"  has  been  holden  suffi- 
cient; Hill  v.  Harvey,  4  Dowl.  163,  1  Gale,  185 ;  so  "  Kent- 
street,  in  the  county  of  Surrey,"  without  number,  or  parish, 
Webb  v.  Lawrence,  2  Dowl.  81,  "  Leman-street,  Goodman's 
Fields,"  without  parish  or  county,  &c.,  Semb.  Bosler  v.  Levy, 
1  Bing.  N.  C.  362,  3  Dowl.  150,  or  at  least  the  place  named 
will  be  intended  to  be  within  the  bailiwick  of  the  sheriff 
to  whom  the  writ  is  directed ;  Perring  v.  Turner,  3  Dowl  15; 
"  of  the  gaol  of  Linton  Peveril,"  where  the  defendant  was  in 
custody  ;  Loveitt  v.  Hill,  4  Dowl.  579 ;  "  clerk  in  the  Army 
Pay  office,  Somerset  House  j"  Rolfe  v.  Swain,  5  Dowl.  106 ; 
"  Captain  of  the  Honourable  East  India  Company's  ship,  the 
Kelly  Castle,  and  now  most  likely  to  be  found  at  the  East 
India  House  in  the  city  of  London ;"  Welsh  v.  Longford,  2 
Dowl.  498  :  have  all  been  holden  sufficient.  Even  "  of  the 
city  of  London,"  has  been  holden  sufficient ;  Bodfield.  v.  Pad- 
more,  5  B.  &  Ad.  1095 ;  but  it  is  not  perhaps  prudent  to  give 
so  very  general  a  description  as  this.  It  is  not  material,  how- 
ever, whether  the  place  described  appear  to  be  in  or  out  of 
the  bailiwick  of  the  sheriff  to  whom  the  writ  is  directed; 
Morris  v.  Davies,  ADowl.  317;  or  whether  the  residence  stated 
in  the  writ,  be  the  same  as  any  description  given  of  it  in  the 
affidavit  to  hold  to  bail.     Buffie  v.  Jackson,  2  Dowl.  505. 

But  a  misnomer  of  the  plaintiff  cannot  be  taken  advantage 
of  in  this  way ;  Morleyv.  Law,  2  Brod.  &  B.  34 ;  nor  is  it  mat- 
ter of  objection  at  the  trial.    Boughton  v.  Frere,  3  Camp.  29. 

Cause  of  action,  Sfc."]  The  form  of  the  capias  given  in  the 
statute,  describes  the  cause  of  action.  "  In  an  action  on  pro- 
mises, or  debt,  4~c."  assumpsit,  debt,  and  covenant  for  a  money 
demand,  being  the  only  actions  in  which  a  defendant  can 
be  holden  to  bail,  without  a  judge's  order.  And  the  court  re- 
quire the  action  to  be  described  as  here  mentioned :  where  it 
was  "  an  action  of  trespass  on  the  case,"  it  was  holden  bad, 
and  the  bail  bond  was  ordered  to  be  delivered  up  to  be  can- 
celled ;  Richards  v.  Stuart,  2  Dowl.  752 ;  even  where  it  was 
"'  trespass  on  the  case'  upon  promises,"  the  court  held  it 
irregular ;  but  as  the  application  to  set  it  aside  was  not  made 
in  time,  they  refused  to  interfere.  Gurney  v.  Hophinson,  2 
Dowl.  189.  and  see  King  v.  Skeffington,  1  Dowl.  686. 

Care  must  be  taken  that  in  the  description  of  the  action 
also,  the  writ  correspond  "with  the  affidavit  to  hold  to  bail ; 
otherwise,  the  court,  upon  application,  will  discharge  the 
defendant  out  of  custody,  or  order  the  bail  bond  to  be  de- 
livered up  to  be  cancelled,  upon  entering  a  common  appear- 
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ance.  Abo,  care  should  be  taken  that  the  form  of  action 
mentioned  in  the  writ,  be  that  for  which  you  intend  to 
declare :  for  although  a  variance  between  the  declaration  and 
writ  in  this  respect  will  not  affect  the  writ,  or  discharge 
the  bail,  it  being  an  irregularity  in  the  declaration  only,  Ward 
v.  Tummon,  4  Nev.  &  M.  876.  See  Addis  v.  Jones,  3  DvwL 
164.  Edward*  v.  Dignam,  2  Dotcl.  240,  yet  the  court  will 
set  aside  the  declaration.     Ward  v.  Tummon,  supra. 

Trifling  omissions,  &c.,  in  the  body  of  the  writ,  however, 
which  do  not  alter  the  sense,  have  usually  been  holden  to  be 
immaterial.  See  Sutton  v.  Burgess,  3  Dowl.  489,  1  Gale,  17. 
Pocockr.  Mason,  1  Bing.  N.  C.  245,  3  Dowl.  104.  Bridgman 
t.  Curgenven,  3  Dowl.  1 

How  indorsed.']  There  are  three  several  indorsements  re- 
quired upon  a  capias :  1st.  as  to  the  sum  sworn  to ;  2d,  as  to 
the  name  and  address  of  the  attorney  or  person  issuing  it ; 
3dly,  as  to  the  amount  of  the  plaintiff's  claim  for  debt  and 
costs :  as  in  the  forms,  in  italics,  infra. 

"  Bail  for  £  »  or,  "  Bail  for  £         ,  by  order  of " 

[naming  the  judge  making  the  order]  "  dated  the day  of 

— -."  This  indorsement  is  required  by  stat.  2  W.  4,  c.  39, 
«&.  No.  4.  Where  the  indorsement  was  "  Bail  for  £40  and 
*ptardi  by  affidavit,"  the  court  held  that  although  the  words 
"and  upwards,"  rendered  it  rather  indefinite,  yet  as  bail 
would  be  required  for  £40  only,  it  was  sufficient.  Webb  v. 
Lawrence,  2  Dowl.  81. 

"  ThU  writ  teas  issued  by  E.  F.  of ,  attorney  for  the 

ptowftjf  [or  plaintiffs]  within  named"  Or  "  This  writ  was 
iuveA  in  person  by  the  plaintiff  within  named,  who  resides  at 
[mention  the  city,  town,  or  parish,  and  also  the  name  of  the 
Camlet,  street,  and  number  of  the  house  of  the  plaintiffs  resi- 
dence, if  any  such  there  be.]  The  form  of  this  indorsement 
is  given  by  stat.  2  W.  4,  c,  39,  sch.  No.  4 ;  and  is  required  by 
the  12th  section,  by  which  it  is  enacted,  that  the  writ  "  shall 
he  indorsed  with  the  name  and  place  of  abode  of  the  attorney 
actually  suing  out  the  same ;  and  in  case  such  attorney  shall 
aot  be  an  attorney  of  the  court  in  which  the  same  is  sued  out, 
then  also  with  the  name  and  place  of  abode  of  the  attorney  of 
such  court  in  whose  name  such  writ  shall  be  taken  out ;  but 
in  case  no  attorney  shall  be  employed  for  that  purpose,  then 
*ith  a  memorandum  expressing  that  the  same  has  been  sued 
oot  by  the  plaintiff  in  person,  mentioning  the  city,  town,  or 
Parish,  and  also  the  name  of  the  hamlet,  street,  and  number 
°f  the  house  of  such  plaintiff's  residence,  if  any  such  there 
he"  See  Vardly  v.  Jones,  1  Har.  &  W.  332.  Hannah  v. 
Wyman,  3  Dowl.  673.  Where  two  or  more  attornies  are  in 
partnership,  it  is  sufficient  to  indorse  the  name  of  the  firm, 
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without  giving  the  christian  names;  Pickman  v.  ColUs,  3 
Dowl.  429 ;  even  where  an  attorney  carried  on  business  in  the 
name  of  a  firm,  it  was  holden  sufficient  for  him  to  indorse  the 
name  of  the  firm.  Hartley  v.  Rodenhurst,  4  Dowl  748.  As  to 
the  residence:  "  Gray's  Inn  square,  London/'  has  been  holden 
sufficient,  even  although  Gray's  Inn  be  not  in  London ;  King 
v.  Monkhouse,  2  Dowl.  221 ;  so,  "  Gray's  Inn,  London/'  hss 
been  deemed  sufficient.  Engleheart  v.  Eyre,  2  Dowl.  145, 
But  "  Southampton  Buildings/'  without  more,  has  been 
holden  insufficient.  Rusty.  Chine,  3  Dowl.&65.  And  where 
the  indorsement  on  the  writ  was  "  Old  Jewry,  London/'  but 
on  the  copy  "  London"  was  omitted,  it  was  holden  bad. 
Smith  v.  Pennell,  2  Dowl.  654. 

If  the  writ  be  sued  out  by  a  London  agent  for  a  country  at- 
torney, "  the  name  and  place  of  abode  of  such  country 
attorney  shall  also  be  indorsed  upon  the  writ."  R.  0*  M.  3 
W.  4,  *.  9-  The  indorsement  then  may  be  thus:  This  writ 
was  issued  by  John  Smith,  of  No,  3  Ellen  Court,  Temple,  agent 
for  James  Walker  of  Beverley  in  the  East  Riding  of  the  county 
of  York,  attorney  for  the  plaintiff  within  named. 

If  there  be  no  indorsement  of  the  name,  &c.  of  the  at* 
torney,  on  the  writ  or  copy,  the  court  will  set  it  aside  for 
irregularity,  and  discharge  the  defendant,  or  order  the  bail 
bond  to  be  delivered  up  to  be  cancelled.  Where  the  name  of 
an  attorney,  who  was  not  an  attorney  of  the  court,  wis 
indorsed,  the  court  stayed  the  proceedings  until  the  name  of 
some  other  attorney  should  be  substituted,  and  ordered  the  at- 
torney whose  name  was  indorsed  to  pay  the  costs  of  the 
application.     Constable  v.  Johnson,  1  Crimp.  &  M.  38. 

By  stat.  2  W.  4,  c.  39,  s.  17,  upon  demand  in  writing,  the 
attorney  whose  name  shall  be  so  indorsed  on  the  writ,  aball 
declare  whether  it  was  done  with  his  authority  or  privity;  see 
ante, p.  138 ;  and  by  R.  G.  M.  3  W.  4,  s.  14,  if  he  declare  that 
the  writ  was  not  issued  by  him,  or  with  his  authority  o* 
privity,  "  all  proceedings  upon  the  same  shall  be  stayed  until 
further  notice."  See  Oppenheim  v.  Harrison,  \  Burr.  20.  OU- 
son  v.  Carr,  4  Dowl.  618. 

"  The  plaintiff  claims  £ for  debt,  and£ for  costs; 

and  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his  attorney 
wjthin  four  days  from  the  service  hereof,  further  proceedings 
will  be  stayed."  This  indorsement  is  required,  and  the  form 
given  by  R.  G.  H.  2  W.  4,  r.  2,  by  which  it  is  ordered  that 
"  upon  every  bailable  writ  and  warrant,  and  upon  the  copy  of 
any  process  served,  for  the  payment  of  any  debt,  the  amount 
of  the  debt  shall  be  stated,  and  the  amount  of  what  the  plain- 
tifFs  attorney  claims  for  the  costs  of  such  writ  or  process, 
copy  and  service,  and  attendance  to  receive  debt  and  costs :" 
"  but  the  defendant  shall  be  at  liberty,  notwithstanding  9Kh 
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payment,  to  have  the  costs  taxed ;  and  if  more  than  one-sixth 
shall  be  disallowed,  the  plaintiff's  attorney  shall  pay  the  costs 
of  taxation."  In  many  cases,  the  attorney  imagining  the 
word  "  service"  in  this  indorsement,  to  be  inapplicable  to  bail- 
able process,  substituted  the  word  "execution"  or  "  arrest" 
for  it;  but  this  has  been  holden  irregular  and  bad,  for  a  copy 
of  the  writ  is  served  in  bailable,  as  well  as  nonbailable, 
actions ;  but  the  court  or  a  judge  at  chambers  will  allow  it  to 
be  amended,  on  payment  of  costs,  and  a  stay  of  proceedings 
for  four  days  from  the  time  of  the  amendment.  Urqhart  v. 
Dick,  3  Dowl.  17.  Shirley  v.  Jacobs,  Id.  101.  Ld.  Paget  v. 
Stocktey,  1  Hodg.  317.  and  see  Colls  v.  Morpeth,  3  Dowl.  23. 
Bat  where  the  words  were  "  arrest  or  service,"  the  indorse- 
ment was  holden  sufficient.  Sutton  v.  Burgess,  3  Dowl.  489, 
1  Gate,  17.  If  the  demand  consist  of  several  items,  it  will  be 
sufficient  to  indorse  the  aggregate  amount.  Evans  v  Bidgood, 
4  Bmg.  63.  Where  the  claim  was  stated  to  be  £24  for  debt, 
"with  interest  thereon  from  the  10th  day  of  March  last," 
it  was  holden  sufficient.  Coppelo  v.  Brown,  3  Dowl.  166. 
Sealf  y.  Hearne,  Id.  196.  Where  the  indorsement  stated 
tbe  claim  to  be  £740  for  money  due  on  a  promissory  note  and 
interest  thereon,  and  the  affidavit  was  for  money  lent,  the 
court  held  this  not  to  be  a  variance.  Patterson  v.  Habershan, 
1  Hodff.  316.  If  the  defendant  fail  to  pay  the  money  within 
tbe  four  days,  he  cannot  afterwards  stay  the  proceedings 
upon  payment  of  the  debt  and  costs  indorsed.  Boa-ditch 
▼.  Slaney,  4  Dowl.  140.  If  this  indorsement  be  omitted  the 
court  will  set  aside  the  writ  or  copy,  and  discharge  the  defen- 
dant, &*c.  Ryley  v.  Boissomas,  1  Dowl.  383.  and  see  Tom  kins 
y.  ChUeote,  2  Dowl.  187.  But  to  support  such  an  application, 
it  most  appear  by  affidavit  that  the  action  is  for  a  debt.  Cur- 
nav.  Mosely,  1  Dowl.  432. 

It  was  formerly  necessary  to  indorse  the  defendant's  addi- 
tion and  place  of  abode  upon  the  writ ;  R.  H.  2  &  3  G  4 ; 
bat  that  rule  has  been  virtually  repealed  by  stat.  2  W.  4, 
c-  39,  above  mentioned.  Bodfield  v.  Padmore,  5  B.  &  Ad. 
1095. 

HftiD  sued  out,  Ac]  Write  upon  plain  paper  a  praecipe  in  this 
or  the  like  form : 

Middlesex :  Capias  for  John  Nokes  against  Joseph  Styles  of 
Osfard-ttreet  in  the  county  of  Middlesex,  in  an  action  [on  pro- 
»w»  "or"  of  debt]  for  £50.     Oath  for  £30  by  affidavit  filed. 

A.  B.  attorney ,"  1833. 

This  praecipe,  it  must  be  observed,  is  merely  a  memoran- 
dum in  the  nature  of  instructions  to  the  officer  who  signs, 
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and  who  is  supposed  to  make  out  the  writ :  it  is  no  put  of 
the  process  of  the  court,  nor  can  any  advantage  be  taken 
of  any  omission  or  irregularity  in  it.  See  Boyd  v.  Dusxmd,  2 
Taunt.  161.  Usborne  v.  Pennell,  2  Dowl.  801.  Get  a  blank 
writ  on  parchment,  and  as  many  copies  on  paper  at  there  are 
defendants ;  Jill  up  the  writ  very  carefully,  with  the  indorse- 
ments, 8fc.  and  the  copies  exactly  in  the  same  manner.  Engross 
the  affidavit  of  debt,  if  not  already  made;  see  ante,  p.  17,  ftc. 
Take  the  affidavit,  praecipe,  and  writ  to  the  master's  office;  let 
the  affidavit  be  sworn  before  the  deputy  signer  of  the  write 
there,  who  will  sign  the  writ,  and  file  the  praecipe  and  affidavit. 
Take  the  writ  then  to  the  sheriff's  office,  or  in  country  cases, 
either  to  the  office  of  the  undersheriff  in  the  country,  or  fit  the 
office  of  his  agent  in  London,  and  obtain  a  warrant  upon  it. 
And  lastly,  take  the  warrant  and  the  copxesof  the  writ  to  the  officer, 
who  will  thereupon  execute  the  same.  Afterwards  in  suing  out 
an  alias  or  pluries  writ,  it  will  not  be  necessary  to  make 
or  file  a  fresh  affidavit.  See  ante,  p.  49.  Great  care  most 
also  be  taken  that  the  copies  are  correct.  In  a  case  where 
the  writ  was  filled  up  correctly,  but  the  copy  omitted  to  state 
to  what  sheriff  it  was  directed,  or  in  what  court  the  defendant 
was  to  put  in  bail,  the  court  set  it  aside  for  irregularity,  and 
ordered  the  bail  bond  to  be  delivered  up  to  be  cancelled. 
Street  v.  Carter,  2  Dowl.  671.  Even  where  the  copy  at  a 
capias  appeared  to  be  directed  to  the  sheriff  of  Middesex, 
omitting  the  letter  "  1,"  it  being  correctly  spelt  in  the  writ, 
the  court  set  it  aside,  and  discharged  the  defendant,  upon  en- 
tering a  common  appearance.  HodgHnson  v.  Hodgkhmm, 
2  Dowl.  535,  3  Nev.  %  M.  564.  but  see  Colston  t.  Berens,  3 
Dowl.  253.  And  the  same,  where  the  writ  was  dated,  and 
the  copy  not ;  Byfield  v.  Street,  2  Dowl.  739 ;  and  where  the 
place  of  residence  of  the  attorney  in  the  indorsement  was 
"  Old  Jewry,  London,"  and  the  copy  omitted  ",  London.** 
Smith  v.  Pennell,  2  Dowl.  654.  An  application  upon  this 
ground,  however,  must  be  made  within  a  reasonable  time,  as 
a  defect  of  this  description  in  the  copy  is  merely  an  irregu- 
larity.   Edwards  v.  Collins,  5  Dowl.  227. 

A  mistake  or  omission  in  the  warrant  will  not  affect  the 
writ,  or  any  arrest  made  under  it,  or  entitle  the  defendant  to 
be  discharged  out  of  custody.  Astleyv.  Gooajer,  2  Dowl.  619. 
Where  the  warrant  upon  a  writ  directed  to  the  sheriff  of 
Shropshire,  was  obtained  from  the  undersheriff's  agent  in 
London,  and  sent  by  post  to  the  officer  in  the  country ;  but 
the  postage  not  being  paid,  the  officer  refused  to  take  it  in, 
and  it  was  returned  to  the  dead  letter  office :  the  court  under 
these  circumstances  set  aside  a  rule  which  had  been  obtained 
to  return  the  writ,  saying  that  the  plaintiff's  attorney  was  to 
blame  in  not  having  paid  the  postage  of  the  letter.    Hart  v. 
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fVeatkerley,  4  Dowl.  171,  By  stat.  7  &  8  G.  4,  c.  71,  s.  8,  9, 
sheriffs  were  prohibited  from  granting  a  warrant  to  any  per- 
son bat  an  attorney  or  his  clerk ;  but  this  seems  to  be  virtu- 
ally repealed  by  at.  2  W.  4,  c.  39. 

As  to  the  execution  of  this  writ,  see  ante,  title  "  Arrest." 
Where  an  outer  door  was  broken  open,  to  arrest  a  party,  the 
court  upon  application  ordered  him  to  be  discharged.  Ho<U?- 
**  v.  Touming,  5  Dowl.  410.  Immediately  upon  the  arrest 
being  effected,  the  officer  must  deliver  a  copy  of  the  writ  to 
the  defendant.  2  W.  4,  c.  39,  s.  4.  After  the  arrest,  the 
defendant  must  not  be  taken  to  any  inn  or  public  house, 
unless  he  actually  consent  to  it ;  nor  shall  he  be  taken  to 
prison  within  twenty-four  hours,  unless  he  refuse  to  name 
some  safe  and  convenient  house,  to  which  he  may  be  taken  in 
the  mean  time.  Ante,  p.  103.  Within  six  days  at  the  latest 
after  the  arrest,  the  sheriff  shall  indorse  upon  the  writ  the 
tree  day  of  the  execution  thereof ;  Id;  otherwise  he  shall  be 
liable,  in  a  summary  way,  to  make  such  compensation  for  any 
damage  arising  from  his  neglect,  as  the  court  or  a  judge  shall 
direct.  R.  G.  M.  3  W.  4,  s.  4.  See  Mooie  v.  Thomas,  2  Dowl. 
760. 

If  there  be  two  or  more  defendants  named  in  the  writ,  the 
plaintiff  or  his  attorney  may  order  the  sheriff  to  arrest  one  or 
fflore  only  of  them,  and  to  serve  a  copy  of  the  writ  on  one  or 
more  of  the  others,  which  order  shall  be  duly  obeyed  by  the 
sheriff;  and  such  service  shall  be  of  the  same  force  and  effect 
u  the  service  of  a  writ  of  summons,  and  no  other.  2  IV.  4, 
c.39,  t.  4.  See  post,  title  "  Summons."  The  sheriff  within 
oi  days  must  indorse  the  date  of  the  service  upon  the  writ, 
m  above  mentioned.  2  W.  4,  c.  39,  a.  4.  After  being  thus 
•erred,  the  defendant  must  enter  a  common  appearance 
within  eight  days  after  such  service,  otherwise  the  plaintiff 
hst  enter  an  appearance  for  him,  and  proceed  thereon  to 
judgment  and  execution.  2  W.  4,  c.  39,  s.  16,  &  sch.  No.  4. 
$#<utie,p.  71,  %c. 

The  old  statutes  as  to  officers'  fees  are  now  repealed,  and 
sheriff  a  officers  hereafter  shall  demand  or  take  only  such  fees, 
to.  as  are  allowed  by  the  master  in  taxation  :  if  they  demand 
*  receive  more,  or  if  any  person  under  pretence  of  being  an 
officer  shall  demand  or  receive  greater  fees,  &c.  they  shall  be 
adjudged  guilty  of  a  contempt  of  the  court,  and  be  punished 
accordingly ;  and  the  court  may  award  costs  to  the  party  com- 
plaining.   1  Vict.  c.  65,  *.  1 — 4. 

Alias  and  Pluries  Writs.']  We  have  seen  that  the  writ  of 
ttpias  is  in  force  for  four  calendar  months ;  see  ante,  p.  218  ; 
*ter  which  of  course  it  cannot  be  executed.  But  it  may  be 
renewed  by  an  alias,  and  that  by  a  pluries  writ ;  2  W,  4,  c.  39, 

/3 
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8.  10  ;  and  such  alias  or  pluries  writs  may  issue  into  another 
county,  if  the  plaintiff  wish  it,  "  referring  to  the  preceding 
writ  or  writs,  as  directed  to  the  sheriff  to  whom  they  were  in 
fact  directed."  R.  G.  M.  3  W.  4,  t.  6.  It  is  not  necessary  to 
get  the  former  writ  returned,  before  you  sue  out  an  alia$  or 
pluries,  unless  where  the  capias  has  been  issued  for  the  pur- 
pose of  saving  the  statute  of  limitations.  Gregory  v.  Dei 
Anges,  5  Dotal.  193.  Nor  is  it  necessary  that  it  should  be 
sued  out  or  tested  on  the  day  on  which  the  former  writ  ex* 
pired,  but  it  may  be  done  at  any  distance  of  time,  except 
where  writs  are  sued  out  for  the  purpose  of  saving  the  statute 
of  limitations.  Nicholson  v.  Leman,  2  Dote  I.  296.  See  2  WA, 
c.  39,  s.  10.  The  alias  cannot  issue,  however,  before  the 
expiration  of  the  first  writ;  but  there  is  no  objection  to  a 
plaintiff  having  several  writs  against  the  same  defendant, 
directed  to  the  sheriffs  of  different  counties,  of  the  same  or 
different  dates,  all  running  at  the  same  time ;  such  was  the 
practice  before  the  Uniformity  of  Process  Act,  and  that  Act 
has  not  altered  the  practice  in  this  respect.  Dunnv.  Harding, 
2  Dowl.  603.  See  Bullock  Y.Morris,  2  Taunt.  67.  Where  the 
alias  or  pluries  writ  is  directed  to  the  sheriff,  of  the  same 
county  as  the  first  capias,  it  is  in  this  form : 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  Queen,  defender  of  the  faith,  to  the  skertf 

if ,  greeting :  PVe  command  you,  as  before  [or  often] 

zee  have  commanded  you,  that  you  omit  not  [Ac.  as  in  the  ordi- 
nary writ.]    See  2  W.  4,  c.  39,  sch.  No.  4. 

But  when  directed  to  the  sheriff  of  a  different  county,  the 
alia*  and  pluries  are  the  same,  and  are  in  this  form : 

Victoria,  8fc,  to  the  sheriff  of ,  greeting :  We  com- 
mand you,  as  heretofore  we  have  commanded  the  sheriff  of 
■         — ,  that  you  omit  not  [&c.  as  in  the  ordinary  writ. 
R.  G.  M.  3  W.  4,  s.  7. 

These  writs  are  sued  out  in  the  same  manner  as  the  first 
writ  of  capias,  as  directed,  ante,  p.  223.  There  is  no  neces- 
sity for  a  fresh  affidavit  to  hold  to  bail.   See  ante,  p.  49,  50. 

Defects  in  the  writ.']  The  court  will  not  amend  a  capias; 
Hodgkinson  v.  Hodgkinson,  3  Nev.  8f  M.  564,  per  Taunton,  J. 
Colston  v.  Berens,  3  Dowl.  253,  per  Parke  B. ;  unless  perhaps 
where  the  plaintiff  would  be  otherwise  barred  of  his  action  by 
the  statute  of  limitation,  or  the  like.  Per  Parke  B.  MS,  E. 
1S34.  Partridge  v.  fVelbank,  5  Dowl.  93.  Nor  will  they  amend 
the  copy,  it  being  in  the  possession  of  the  defendant.  ByfiM 
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▼.  Street,  2  Dowl.  739.  Also  they  will  not  amend  either  of 
the  two  first  indorsements,  the  forms  of  which  are  given  by 
itat.  2  W.  4,  c.  39,  sen.  No.  4 ;  see  Trotter  v.  Bass,  1  Bin}?. 
A.  C.  516;  nor  even  the  last  of  the  indorsements,  which  is 
given  by  a  rule  of  court,  except  in  the  instance  already  men- 
tioned, ante, p. 223,  namely,  where  for  the  word  "service,"  the 
word  "execution"  or  "arrest,"  &c.  has  been  substituted. 
See  ante,  p.  57. 

But  by  R.  G.  M.  3  W.  4,  s.  10,  "  if  the  plaintiff  or  his 
attorney  shall  omit  to  insert  in  or  indorse  on  any  writ  or  copy 
thereof,  any  of  the  matters  required  by  stat.  2  W.  4,  c.  39, 
to  be  by  him  inserted  therein  or  indorsed  thereon,  such  writ 
or  copy  thereof  shall  not,  on  that  account,  be  held  void,  but 
may  be  set  aside  as  irregular,  upon  application  to  be  made  to 
the  court  out  of  which  the  same  shall  issue,  or  any  judge." 
One  consequence  of  this  rule  is,  that  applications  to  set  aside 
the  writ  or  copy  for  any  defect  or  error  in  them,  or  to  dis- 
charge  the  defendant  or  have  the  bail  bond  delivered  up  to  be 
cancelled  by  reason  of  it,  must,  as  in  other  cases  of  irregu- 
larity, be  made  within  a  reasonable  time,  and  before  the  de- 
fendant has  taken  any  fresh  step  after  knowledge  of  the  irre- 
gularity. See  R.  O.  H.  2  W.  4,  s.  33.  Nineteen  days  from 
the  time  of  the  arrest  has  been  deemed  an  unreasonable  time ; 
PamU  v.  Petre,  1  Nev.  %  P.  227,  and  see  Rust  v.  Chine, 
3  D.  565 ;  six  days  have  been  deemed  a  reasonable  time ; 
Smith  v.  Penneil,  2  Dowl.  654  ;  and  it  seems  now  to  be  con- 
sidered that  the  application  must  be  made  before  the  time 
for  putting  in  bail  has  expired.  See  Tyler  v.  Green,  3  Dowl. 
439.    Edwards  v.  Collins,  5  Dowl.  227. 


CASSETUR  BREVE. 

Where  the  defendant  pleads  a  sufficient  plea  in  abatement, 
which  you  cannot  answer  or  demur  to,  you  may  enter  on  the 
foil  a  cassetur  breve ;  which  is  nothing  more  than  a  judgment 
that  the  writ  be  quashed,  pronounced  at  the  prayer  of  the 
plaintiff.  See  the  form  of  the  entry,  Arch.  Forms,  556.  It  is 
entered  on  a  roll  immediately  after  the  declaration  and  plea. 


CHANGE  OF  VENUE. 

I.  In  transitory  actions,  upon  the  usual  Affidavit, 

i»  what  cases.]     Although  the  plaintiff,  in  a  transitory 
action,  may  lay  the  venue  where  he  pleases,  yet  if  he  lay  it  in 
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a  county  in  which  no  part  of  the  cause  of  action  arose,  the 
defendant,  upon  application,  may  in  most  cases  have  the 
venue  changed  to  that  county  in  which  the  whole  of  the  cause 
of  action  happened,  upon  an  affidavit  stating  the  nature  of 
the  action  shortly,  and  "  that  the  plaintiff's  cause  of  action, 
if  any,  arose  in  the  county  of  A,  and  not  in  the  county  of  B, 
as  laid  in  the  declaration,  or  elsewhere  out  of  the  county 
of  A."  If  ii  omit  to  state  that  the  cause  of  action  did  not 
arise  in  the  county  where  the  venue  is  laid,  Allen  v.  Griffiths, 
3  T.  R.  495,  or  that  it  arose  in  the  county  to  which  the  venue 
is  sought  to  be  changed,  Palmer  v.  Terry,  2  Dotvl.  566,  or  if 

the  words  "  elsewhere  out  of  the  county  of /•  be  not 

stated  in  the  affidavit,  Jones  v.,Pearce,  2  Dowl.  54,  or  if  it 
state  that  the  cause  of  action  arose  partly  in  York  and  partly 
abroad,  Walker  v.  Wright,  4  East,  495,  and  see  Hening  v. 
Durant,  1  Wils.  178,  it  will  be  insufficient.  It  is  usually  made 
by  the  defendant  himself ;  and  it  is  more  satisfactory  if  made 
by  him.  But  it  may  be  made  by  the  attorney  in  the  cause, 
Biddell  v.  Smith,  2  Dotal.  219,  or  by  any  other  person  who 
swears  to  the  facts, 

In  all  transitory  actions,  therefore,  where  this  affidavit  can 
be  made,  the  defendant  may  obtain  a  rule  to  change  the 
venue,  as  a  matter  of  course.  To  this,  however,  there  are  the 
following  exceptions :  actions  on  bills  of  exchange  and  pro- 
missory notes ;  Smith  v.  Elkins,  1  Dowl.  426.  WaUhew  v.  Syers, 
3  Dowl.  1 60.  Hart  v.  Taylor,  2  D.  &  R.  164.  Shepherd  v.  Green, 
5  Taunt.  576;  debt  on  bond  or  other  specialty;  Gilb.  C.P,  90. 
Weatherby  v.  Goring,  3  B.  &  C.  552  ;  covenant  for  rent,  &e. ; 
Bradley  v.  Adry,  Barnes  390 ;  actions  on  awards ;  Stanway  v. 
Hislop,  3  B.  &  C.  9.  Whitburn  v.  Staines,  2  B.  &  P.  355; 
actions  on  policies  of  insurance ;  Smith  v.  Stansfield,  1  M*Lel. 
iind  Y.  212  ;  or  on  charter  parties  and  other  written  instru- 
ments, Morris  v.  Hurry,  7  Taunt.  306,  where  the  written 
instrument  is  declared  upon,  and  not  merely  to  be  used  as 
evidence ;  see  Pickard  v.  Featherstone,  4  Bing  39.  Roberts  v. 
Wright,  1  Tyr.  532.  Slade  v.  Trew,  Id  532 ;  actions  for  in- 
fringing patents;  Cameron  v.  Gray,  6  T.  R.  363.  Brunt  on  v. 
White,  7  D.  &  R.  103 ;  and  in  actions  against  sheriffs  for 
escapes,  false  returns,  &c.,  2  Salk.  669,  670,  and  see  Pitcher 
v.  Sh.  of  Monmouth,  2  Marsh,  152,  unless  the  defendant  con- 
sent that  the  jury  process  may  be  directed  to  the  coroner: 
in  these  cases  the  court  will  not  allow  the  venue  to  be  changed, 
except  upon  special  grounds.  Nor  will  the  court,  without 
special  grounds  for  the  application,  allow  the  venue  to  be 
changed,  in  any  case  where  this  affidavit  cannot  be  made. 
Therefore  where  an  action  is  brought  for  a  libel,  published  in 
a  newspaper  which  circulates  in  two  or  more  counties,  the 
venue  cannot  be  changed  except  upon  special  grounds,  as  it 
cannot  be  sworn  that  the  cause  of  action,  namely,  the  writing 
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and  publication  of  the  libel,  arose  in  any  one  county  and  not 
elsewhere;  Pmkney  v.  Collins,  1  T.  R.  511;  and  the  same,  if 
the  libel  be  contained  in  a  letter,  written  in  one  county,  and 
delivered  in  another.  Clissold  v.  Clissold,  1  T.  R.  647. 
Rikhm  ▼.  Best,  1  Brod.  &  B.  299.  But  if  it  be  written  and 
published  in  one  county  only,  Freeman  v.  Norris,  3  T.  R.  306, 
or  written  in  England  and  published  only  abroad,  Metcalfx. 
MarkJtam,  3  T.  R.  652,  the  venue  may  be  changed  on  the 
common  affidavit. 

The  rule,  #c]  By  R.  G.  H.  2  W.  4,  s.  103,  "in  cases 
where  the  application  for  a  rule  to  change  the  venue,  is  made 
upon  the  usual  affidavit  only,  the  rule  shall  be  absolute  in  the 
first  instance."  This  is  moved  for  in  the  usual  way  in  term 
time;  in  vacation,  you  may  obtain  a  judge's  order  or  fiat  for 
the  rule,  and  upon  producing  this,  together  with  a  motion 
paper  signed  by  counsel,  at  the  master's  office,  the  rule  will 
be  drawn  up.  It  is  drawn  up,  upon  reading  the  declaration. 
R.  T.  49,  G.  3,  K.  B.  There  is  no  objection  to  this  rule  being 
lerted  at  the  same  time  that  the  plea  is  delivered,  or  imme- 
diately after  it.  Phillips  v.  Chapman,  5  Dowl.  250.  Tlie 
implication  for  it,  however,  must  be  before  plea ;  see  Talmash 
v.Pamer,  3  B.  &  P.  12.  Herbert  v.  Flower,  Barnes,  492. 
Maa»  v.  Stephenson,  1  Taunt.  58.  Smith  v.  Walker,  2  Moure, 
M;  it  cannot  be  made  even  after  a  plea  in  abatement. 
JFi^fey  v.  Dubbins,  4  Bin*.  18.  Also,  it  cannot  be  made,  after 
the  defendant  has  had  time  to  plead,  on  the  terms  of  taking 
short  notice  of  trial,  &c. ;  Petyt  v.  Berkeley,  Cowp.  510. 
Shipley  v.  Cooper,  7  T.  R.  698.  Nun  v.  Taylor,  1  Bing  186. 
7o*ai  v.  Fisher,  2  Dowl.  22.  Hay  thorn  v.  Bush,  Id.  240 ;  but 
it  may,  if  the  terms  be  merely  to  plead  issuably,  per  Lord 
Mansfield,  Cowp.  511,  or  if  merely  a  consent  be  indorsed  on 
a  summons  for  time,  on  the  terms  of  taking  short  notice  of 
trial,  but  no  order  drawn  up  upon  it.  Wilson  v.  Harris, 
2  B.  &.  P.  320. 

Where  Rule  discharged.']  As  the  rule  is  absolute  in  the 
first  instance,  it  sometimes  occurs  that  it  is  obtained  in  cases 
where  it  ought  not ;  and  in  those  cases  the  court,  upon  appli- 
cation, will  in  general  discharge  the  rule.  Thus  for  instance, 
where  the  venue  was  changed,  upon  the  usual  affidavit,  in  en 
action  upon  a  bill  of  exchange,  the  court  upon  application 
discharged  the  rule;  Dawson  v.  Bowman,  3  Dowl.  160 ;  and 
the  same,  where  the  rule  had  been  obtained  in  an  action  for  a 
libel,  published  in  a  newspaper  which  was  circulated  in  several 
counties,  Clementson  v.  Newcomb,  3  Dowl.  425,  1  Gale,  CO. 
Htbart  v.  Wilkins,  1  Dowl.  461,  and  in  other  cases  where  part 
of  the  cause  of  action  took  place  in  another  county,  Cail- 
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land  v.  Champion,  7  T.  R.  205.  but  see  Price  ▼.  Woodbttrne, 
7  East,  433.  Wood  v.  Perkes,  2  B.  &  A.  618,  or  in  Ireland, 
Hope  v.  Bennet,  2  iVetc  i?ep.  397,  or  Scotland.  CaiUand  v. 
Champion,  supra.  See  Clarke  v.  Reed,  1  2V«0  l&p.  310. 
Guard  v.  Hodge,  10  JE<wf,  32.  So,  where  the  rule  had  been 
obtained,  after  an  order  for  time  upon  the  terms  of  taking 
short  notice  of  trial,  the  court  upon  application  discharged 
the  rule.  Petyt  v.  Berkeley ,  Cotcp.  510.  So,  where  it  ap- 
peared by  affidavit,  that  the  defendant's  attorney  had  said  he 
would  change  the  venue,  for  the  purpose  of  postponing  the 
trial,  and  that  a  statute  would  come  into  operation  in  the 
mean  time,  which  would  defeat  the  plaintiff's  claim :  the  court 
discharged  the  rule  for  changing  the  venue.  Amner  v.  CatttU, 
5  Bing.  208. 

Venue,  when  and  how  brought  back."]  Where  the  venue  has 
been  changed  upon  the  usual  affidavit,  it  "shall  not  be 
brought  back,  except  upon  an  undertaking  of  the  plaintiff  to 
give  material  evidence  in  the  county  in  which  the  venue  was 
originally  laid."  R.  G.  H.  2  W.  4,  s.  103.  See  Hill  v.  Payne, 
3  Dowl.  695.  The  rule  in  this  case  is  obtained  in  the  same 
way  as  the  rule  to  change  the  venue ;  in  form  it  is  a  rule  to 
discharge  that  rule,  but  containing  an  undertaking,  "  at  the 
trial  of  this  cause,  to  give  material  evidence  of  some  matter 

in  issue,  arising  in  the  county  of ,  where  the  cause  of 

action  was  first  laid."  It  may  be  obtained  at  any  time. 
Bruckshaw  v.  Hopkins,  Cowp,  409.  If  the  plaintiff  fail  to 
give  such  evidence,  he  must  be  nonsuit.  Sauther  v.  Heard, 
2  W.Bl.  1031. 

As  to  what  shall  be  deemed  sufficient  evidence  to  satisfy 
this  undertaking :  in  an  action  for  goods  sold  and  delivered, 
proof  of  the  delivery  of  the  goods  to  a  carrier  within  the 
county,  to  be  conveyed  to  the  defendant,  would  be  sufficient; 
Powell  v.  Rich,  7  Taunt.  178;  even  proof  that  an  invoice  of 
the  goods  was  put  into  the  post  office,  for  the  defendant,  at 
the  time  the  goods  were  forwarded,  was  deemed  sufficient 
Linley  v.  Bates,  2  Cromp.  &  J.  659.  In  an  action  by  the 
assignees  of  a  bankrupt,  the  production  of  the  commission, 
tested  at  Westminster,  was  deemed  sufficient  to  satisfy  an 
undertaking  to  give  material  evidence  in  Middlesex.  Ken- 
sington v.  Chantler,  2  M.  &  S.  37.  So  the  production  of  the 
rule  to  pay  money  into  court,  has  been  deemed  sufficient  to 
satisfy  the  like  undertaking,  although  the  rule  were  not  ob- 
tained until  after  the  undertaking  had  been  given.  #  oJ- 
kins  v.  Towers,  2  T.  R.  275.  And  it  is  immaterial  whether 
the  evidence  thus  adduced  go  to  the  whole  cause  of  action,  or 
to  a  part  only.  Savory  v.  Spooner,  2  Marsh,  278,  6  Taunt* 
£64.    And  if  the  evidence  be  material,  with  reference  to 


Change  of  Venue.  231 

proof  of  the  declaration  or  part  of  it,  at  the  time  the  under- 
taking is  given,  but  from  the  course  the  pleadings  or  pro- 
ceedings take  afterwards,  such  evidence  becomes  irrelevant 
and  unnecessary :  the  undertaking  in  that  case  is  dispensed 
with.    Souliby  v.  Lea,  3  Taunt,  86. 

2.  In  Transitory  Actions,  upon  special  grounds. 

In  what  cases.]  Where  the  venue  cannot  be  changed  upon 
the  usual  affidavit,  either  by  reason  of  the  cause  of  action  not 
being  such  as  would  warrant  such  a  proceeding,  or  that  the 
defendant  has  neglected  to  make  the  application  in  time,  the 
court  will  only  allow  it  to  be  changed  on  special  grounds, 
■hewing  the  necessity  for  it. 

If  it  appear  manifest  from  circumstances  stated  upon 
affidavit,  that  the  defendant  cannot  have  a  fair  and  impartial 
trial  m  the  county  in  which  the  venue  is  laid,  the  court  will 
change  it  to  some  other  county.  For  instance,  where  in  an 
action  for  slander,  &c.,  it  appeared  that  from  the  situation  of 
the  parties,  and  the  high  state  of  political  excitement  at 
Carnarvon  (where  the  venue  was  laid)  the  defendant  could 
not  have  a  fair  and  impartial  trial  in  that  county,  the  court 
ordered  the  venue  to  be  changed  to  Anglesea.  Lewis  v.  Morris, 

2  Dowl.  60.  See  also  Doe  d.  Mayor  of  Bristol  v. ,  1  Wils, 

77.  Mayor  of  Bristol  v.  Proctor,  Id.  298.    Mylock  v.  Saladine, 

3  Burr.  1564.    A  strong  case,  however,  must  be  made  out 
to  induce  the  court  to  interfere. 

If  it  appear  that  a  serious  defence  is  intended,  that  the  wit- 
nesses of  both  parties  reside,  not  in  the  county  in  which  the 
venue  is  laid,  but  at  a  great  distance  from  it,  and  that  the  trial 
where  the  venue  is  laid  will  be  attended  with  great  additional 
expense,  the  court  in  general  allow  the  venue  to  be  changed 
to  the  county  in  which  the  witnesses  reside,   making  the 
defendant  submit  to  such  terms  as  to  admissions,  &c.  as  may 
save  the  plaintiff  from  additional  expense  from  the  change. 
Foster  y.  Taylor,  1  T.R.I  SI.  Johnson  v.  Nevison,  2  Dowl.  260. 
Evans  v.  Weaver,  1  B.  &  P.  20.     Holmes  v.  Wainwright,  3 
East,  329.     Robson  v.  Blachwell,  2  Lowl.  645.     See  Palmer 
▼.  Marshall,  8  Bing.  155.    But  the  difference  of  the  expense 
» trying  it  at  the  two  places,  must  be  great  indeed,  to  induce 
the  court  to  interfere :  Alcock  v.  Cook,  6  Bing.  733  :  it  will  be 
necessary  first  to  satisfy  them  that  the  defendant  has  a  fair 
and  reasonable  defence,  that  he  has  many  witnesses,  that  they 
lire  at  a  great  distance  from  the  place  where  the  venue  is  now 
kid,  and  that  the  plaintiff  would  have  an  impartial  trial  in 
the  county  to  which  the  venue  is  sought  to  be  changed. 
Watt  v.  Daniel,   1  JB.  &  P.  425.     For  this  purpose,  the  court 
require  that  the  affidavit  on  the  part  of  the  defendant  should 
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state  what  the  defence  is,  that  he  intends  to  call  witnesses  to 
prove  it,  how  many  witnesses  he  has  for  that  purpose,  and 
where  they  reside.  Evans  v.  Weaver,  1  B.  &  P.  20.  Ladburj 
v.  Richards,  7  Moore,  82.  Crompton  v.  Stewart,  2  Cromp  $  /. 
473.  Higgins  v.  Houseman,  I  Har.  8c  W.  218,  3  Dowl.  549. 
Parmeter  v.  Otway,  3  Dowl.  66.  If  the  plaintiff  however 
have  many  witnesses,  residing  in  the  county  where  the  venue 
is  laid,  and  who  are  necessary  to  prove  the  issues  joined,  the 
court  will  not  in  that  case  interfere,  Flecke  v.  Godfrey,  1  T.  R. 
782,  cit.  unless  they  can  do  so  on  terms  of  fairness  to  both 
parties.  See  Bowring  v.  Bignold,  1  Dowl.  685.  Where  the 
venue  was  laid  in  Yorkshire,  and  the  witnesses  for  the  de- 
fendant were  Greenland  fishermen,  who  would  be  absent  at 
the  time  of  the  York  assizes,  the  court  upon  application 
changed  the  venue  from  York  to  London.  Atkinson  v.  Sadler, 
2  Chit.  419. 

If  it  appear  necessary  to  have  a  view,  the  court,  upon  ap- 
plication of  the  defendant,  will  in  general  order  the  venue  to 
be  changed  to  the  county  in  which  the  premises  are  situate, 
at  the  same  time  imposing  upon  him  such  terms  as  may  be 
necessary  and  reasonable.     Hodinott  v.  Cox,  8  East,  268. 

Where  an  action,  in  which  the  defendant  was  holden  to 
bail,  stood  for  trial  at  the  Taunton  assizes,  but  was  not  tried 
from  a  defect  of  jurors,  and  then  the  defendant's  bail  rendered 
him  to  the  fleet :  on  these  grounds  the  court  ordered  the 
venue  to  be  changed  from  Somersetshire  to  Middlesex,  in 
order  that  the  defendant,  if  he  had  a  defence,  migbt  not  be 
detained  in  prison  until  the  following  assizes.  Keys  v.  Smith, 
2  Dowl.  210. 

An  attorney,  when  plaintiff  in  a  transitory  action,  has  s 
right  to  lay  his  venue  in  Middlesex ;  and  if  the  defendant 
obtain  a  rule  to  change  it  upon  the  usual  affidavit,  the  court 
will  discharge  that  rule  with  costs.     Partington  v.  Woodcock, 

2  Dowl.  550.  But  if  an  attorney  sue  as  an  ordinary  person, 
by  attorney,  he  thereby  waives  this  privilege  as  to  venue,  and 
the  defendant  may  move  to  change  it,  as  in  ordinary  cases. 
Lawless  v.  Timms,  3  Dowl.  707.  And  as  defendant,  an  attorney 
has  no  privilege  as  to  venue,  and  cannot  claim  to  have  it 
changed  to  Middlesex,  if  laid  elsewhere,    Yeardiey  v.  Roe, 

3  T.  R.  573,  except  upon  the  usual  affidavit,  as  any  other 
person. 

In  a  transitory  action,  the  court  will  very  seldom,  at  the 
instance  of  the  plaintiff,  amend  the  declaration,  by  altering 
the  venue;  for  it  is  his  fault  that  the  venue  was  not  rightly  laid 
in  the  first  instance.  Where  in  an  action  by  an  attorney  the 
venue  by  mistake  was  laid  in  the  country,  the  court  refused  to 
allow  the  plaintiff  to  amend,  by  altering  it  to  Middlesex. 
Lewis  v.  Shelley,  7  Taunt.  146.    Where  the  plaintiff  applied 
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to  change  the  venue  from  Bedfordshire  to  Middlesex,  on  the 
tTound  that  the  action  depended  upon  the  construction  of  an 
Act  of  Parliament,  the  court  refused  it.  Ayret  v.  Button, 
6  Tautii,  408,  and  tee  Pearce  v.  Porfdington,  2  New  Rep.  58. 

/nte  what  county.']  In  changing  the  venue  upon  special 
grounds,  the  court  will  name  that  county  in  which  they  think 
the  cause  can  be  best  tried,  and  at  the  least  expense :  they 
*ill  not  change  it  into  a  county,  where  there  is  reason  to 
suppose  that  an  impartial  and  satisfactory  trial  cannot  be  had. 
See  Petftv.  Berkeley,  Cowp.  510.  There  is  no  objection  to 
its  being  changed  to  a  county  of  a  city  or  town  corporate, 
after  which  the  plaintiff  may  have  a  venire  to  the  sheriff  of 
the  adjoining  county,  under  stat.  38  G.  3,  c.  52.  Bird  v, 
Morte,  7  Taunt.  385. 

When.]  The  application  in  this  case  cannot  be  made  until 
tfter  issue  joined ;  for  until  then  it  is  impossible  to  say  what 
the  defendant  will  have  to  prove,  or  whether  there  are  or  will 
be  any  grounds  for  the  application.  Weatherby  v.  Goring, 
3  B.  k  C.  552.  Maude  v.  Sessions,  2  Dowl.  699.  Youde  v. 
Ywde,  1  Ear.  8r  W.  338,  4  Dowl.  32.  Parmeter  v.  Oticay, 
3  Dowl.  66.  And  tee  Jones  v.  Gee,  1  Har.  $  W.  133.  Pearce 
r.  Porktington,  2  New  Rep.  58. 

3.  In  Local  Actions. 

hi  local  actions,  in  which  the  venue  must  of  course  be  laid 
is  the  county  where  the  cause  of  action  arose,  the  courts, 
upon  an  application  shewing  that  a  fair  and  impartial  trial 
cannot  be  had  in  such  county,  have  been  in  the  habit  of 
ordering  the  issue  to  be  tried  in  another  county.  And  now, 
by  stat.  3  &  4  W.  4,  c.  42,  s.  22,  reciting  that  tf  unnecessary 
delay  and  expense  are  sometimes  occasioned  by  the  trial  of 
local  actions  in  the  county  where  the  cause  of  action  has 
■risen,"  it  is  enacted  that  "  in  any  action  depending  in  any 
tf  the  said  superior  courts,  the  venue  in  which  is  by  law  local, 
fke  court  in  which  such  action  shall  be  depending,  or  any 
iwlge  of  any  of  the  said  courts,  may,  on  the  application  of 
either  party,  order  the  issue  to  be  tried,  or  writ  of  enquiry  to 
be  executed,  in  any  other  county  or  place  than  that  in  which 
fhe  venue  is  laid ;  and  for  that  purpose  any  such  court  or 
judge  may  order  a  suggestion  to  be  entered  on  the  record,  that 
the  trial  may  be  more  conveniently  had,  or  writ  of  enquiry 
ttecuted,  in  the  county  or  place  where  the  same  is  ordered  to 
kke  place."  See  Britcoe  v.  Robertt,  3  Dowl.  434.  Doe  v. 
tfanwer,  1  Har.  8f  W.  80.  This  application  cannot  be  made 
until  after  issue  joined.  Bell  v.  Harrison,  1  Gale,  269,  4 
fl*d.  181. 
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CLAIM  OF  CONUSANCE. 

Where  there  is  a  franchise,  either  by  letters  patent  or  pre* 
acription,  of  holding  pleas  within  a  particular  jurisdiction,  if  a 
auit  properly  determinable  in  the  inferior  court,  be  com" 
menced  in  any  of  the  courts  at  Westminster,  although  the  de- 
fendant in  such  a  case  cannot  plead  to  the  jurisdiction  of  the 
superior  court,  yet  the  owner  of  the  franchise  may  dtim 
conusance  of  the  plea.  1  Ro.  Abr.  489,  490.  Bac.  Abr. 
Pleas,  E.  1.  Arch.  Pi.  8f  Ev.  276.  This  may  be  done  at  any 
time  before  the  plaintiff  has  declared.  Browne  v.  Raumari, 
12  East,  12.  See  the  form  of  the  entry  of  the  claim  upon  the 
roll,  12  East,  15.  It  very  seldom  occurs  in  practice ;  and  the 
few  modern  instances  to  be  found  in  the  books,  are  of  claims 
by  the  universities  of  Oxford  and  Cambridge.  See  ffUUami 
v.  Brickenden,  11  East,  543.  Browne  v.  Renouard,  49*0. 
Thornton  v.  Ford,  15  East,  643.  Hendrick  v.  Kynaston,  1  W. 
Bl.  454.    Bac.  Abr.  Courts,  D.  3. 


CLERGYMEN. 
Actions  against  Clergymen. 

Proceedings  to  Judgment.']  The  proceedings  in  an  action 
against  a  clergyman,  to  judgment  inclusive,  are  the  same  pre* 
cisely  as  in  ordinary  cases.  He  is  privileged,  however,  from 
arrest,  in  going  to  perform  divine  service,  whilst  performing  it, 
and  in  returning  from  performing  it.  Ante,  p.  102 ;  and  set 
Goddard  v.  Harris,  7  Bing.  320. 

If  4  clergyman  be  outlawed,  and  the  sheriff  return  to  a  spe- 
cial capias  utlagatum  that  he  has  benefices,  but  no  lay  fee, 
the  court  of  Exchequer,  upon  application  of  the  plaintiff,  will 
award  a  writ  of  Levari  facias  de  bonis  ecclesiasticis  to  the 
bishop,  to  sequestrate  the  ecclesiastical  profits  of  the  defen- 
dant's benefices.    R.  v.  Hind,  1  Tyr.  347. 

Execution.']  The  plaintiff  may  have  execution,  by  writ  of 
capias  ad  satisfaciendum,  as  in  ordinary  cases.  As  to  the  de- 
fendant's privilege  from  arrest,  and  as  to  outlawry,  vide 
supra. 

Or,  if  you  wish  to  levy  the  debt  upon  his  goods,  &c*  y<w 
may  sue  out  b.  fieri  facias  as  in  ordinary  cases ;  and  if  he  hare 


Clergymen.  235 

none,  or  not  enough  to  satisfy  the  judgment,  you  may  get  the 
sheriff  to  return  the  writ,  and  to  certify  in  his  return  that  the 
defendant  is  a  beneficed  clerk,  if  such  be  the  fact.  See  the 
form  of  the  return,  Arch.  Forms,  517.  You  may  then  sue  out 
i  fieri  facial  de  bonis  ecclesiasticis,  directed  to  the  bishop, 
commanding  him  to  levy  the  amount  of  the  debt  and  costs  of 
the  ecclesiastical  goods  of  the  defendant  in  his  diocese.  See 
the  form,  Arch.  Forms,  518.  Take  this  to  the  bishop's  re- 
gistrar, who  will  thereupon  grant  a  sequestration  directed 
to  the  churchwardens,  commanding  them  to  levy  accord- 
ingly. 

Or  instead  of  suing  out  a  fieri  facias  de  bonis  ecclesiasticist 
yon  may  sue  out  a  writ  of  sequestrari  facias,  or  levari  facias 
dt  bents  ecclesiasticis,  as  it  is  sometimes  termed,  directed  also 
to  the  bishop,  whereby,  after  reciting  the  common  fi.  fa.  and 
return,  the  bishop  it  commanded  to  enter  the  rectory  and 
parish  church  of  ,  and  take  and  sequester  the  same  into 

Dispossession,  and  to  hold  the  same,  until  he  shall  have  levied 
the  amount  of  the  debt  and  costs,  of  the  rents,  tithes,  and 
profits,  Sec.  thereof.  This  is  a  continuing  execution,  under 
which  the  profits  of  the  benefice  accruing  after  the  publication 
of  the  sequestration,  [see  Wait  v.  Bishop,  2  Dowl.  234.  Bishop 
?.  Hatch,  3  Nev.  8c  M.  498.  Bennett  v.  Apperley,  6  B.  &  C. 
630,)  are  from  time  to  time  received  by  a  sequestrator 
appointed  for  the  purpose,  without  reference  to  the  time 
at  which  the  writ  is  nominally  returnable:  he  continues 
to  receive  the  tithes,  &c.,  and  to  pay  the  expenses,  until 
i  sufficient  sum  has  been  realized  to  answer  the  amount  of 
the  debt  and  costs,  See  Cottle  v.  Warrington,  5  B.  &  Ad. 
447,  or  until  the  bishop  is  ruled  to  retarn  the  writ.  JSee 
Monk  t.  Fawcett,  2  H.  Bl.  582.  Ruling  the  bishop  to  return 
the  writ,  has  the  effect  of  putting  an  end  altogether  to  the  se- 
questration ;  id. ;  and  therefore  it  is,  that  the  defendant  can- 
not role  the  bishop  to  return  the  writ ;  the  plaintiff  alone  can 
do  so ;  all  the  defendant  can  do  is  to  rule  the  bishop  to  state 
*hat  sum  he  has  levied  under  the  writ,  with  the  costs  and 
charges  of  such  levy.  Hart  v.  Volans,  1  Dowl.  434.  So 
if  the  plaintiff  wish  to  receive  the  money  levied,  without  put* 
ting  an  end  to  the  sequestration,  he  may  in  like  manner  rule 
the  bishop  to  state  what  he  has  levied,  and  to  pay  the  same 
°*er,  &c.  Marsh  v.  Fawcett,  supra.  See  Phillips,  v.  Berkley, 
5  Dvwl.  279.  In  respect  to  the  execution  of  this  writ,  and 
the  fieri  facias  de  bonis  ecclesiasticis,  it  may  be  necessary  to  obr 
serve  that  the  bishop,  as  returning  officer,  is  as  fully  under 
the  controul  of  the  court  out  of  which  they  issue,  as  a  sheriff 
in  respect  to  the  ordinary  writ  of  fieri  facias.  See  R.  v.  Bp.  of 
b*don,  ID.ScR.  486. 
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COGNOVIT. 

Farm,  %c.~\  A  cognovit  is  a  confession  of  an  action  in  wri- 
ting, with  or  without  terms  or  conditions  annexed  to  it.  The 
action  of  course  must  be  commenced  before  a  cognovit  can  be 
given  ;  but  it  may  be  given  before  declaration,  Webb  v.  Aspi- 
nail,  7  Taunt.  701.  Morley  v.  Hall,  2  Dowl.  404.  Clarke  v. 
Jones,  3  Dowl.  277,  or  at  any  time  after  process  is  sued  out, 
and  even  before  it  is  served  or  executed.  Kirbey  v.  Jenkins, 
2  Tyr.  499.  If  it  be  given  after  the  defendant  has  pleaded,  he 
must  agree  in  it  also,  to  withdraw  the  plea.  If  the  action  be 
against  two  or  more  persons,  the  cognovit  should  be  signed  by 
all  to  warrant  a  judgment  against  them.  See  Rathbone  t. 
Drakeford,  6  Bing.  375.  If  it  contain  any  matter  of  agree- 
ment of  £20  value,  it  must  be  stamped  as  an  agreement.  Pit- 
man v.  Humfrey,  2  Tyr.  500.  Reardon  v.  Swaby,  4  East,  188. 
See  Ames  v.  Hill,  2  B.  Sr  P.  150.  Jay  v.  Warren,  1  Car. 
Sr  P.  532.  Oreen  v.  Gray,  1  Dowl.  350.  Morley  v.  HaU,  2 
Dowl.  494.  But  there  is  little  use  in  making  an  objection  on 
this  ground ;  for  if  the  plaintiff  get  the  cognovit  stamped  at 
any  time  before  he  shews  cause  against  the  rule,  and  which 
of  course  he  may  do  upon  payment  of  the  penalty,  it  will  be 
deemed  sufficient,  and  the  rule  will  consequently  be  discharged' 
Clarke  v.  Jones,  3  Dowl.  277.    Rose  v.  Tomblinson,  Id.  49. 

Form  of  a  cognovit  in  debt. 

In  the 

Between,  [8rc. 

I  confess  the  debt  in  this  cause  to  the  amount  of  £ [M  or  if 

part  only,  then"  /  confess  that  I  owe  to  the  above-mentioned  plain' 
tiff  £ ,  parcel  of  the  debt  by  him  in  his  declaration  in  this  ac- 
tion demanded,']  and  that  the  plaintiff  hath  sustained  damages  to 
the  amount  of  one  shilling  on  occasion  of  the  detaining  thereof, 
besides  his  costs  and  charges  in  this  behalf,  [to  the  amount 

of  £ "  or   "  to  be  taxed  by  the  master ;]  and  in  cast  1 

shall  make  default  in  the  payment  of  the  said  [debt"  or  "sum 

of  £— — ',]  together  with  the  said  costs  on  the  day  of 

— —  nest,  the  plaintiff  shall  be  at  liberty  to  enter  up  judg* 

ment  for  the  said  [debt"  or  "  sum  of  £ ,]  and  costs,  as 

aforesaid,  and  also  the  costs  of  entering  up  such  Judgment  and 
of  suing  out  execution  thereupon ;  and  shall  be  at  liberty  there' 
upon  forthwith  to  sue  out  execution  for  the  same,  together  tcith 
the  amount  of  officer's  fees,  sheriffs  poundage,  costs  of  levying, 
and  all  other  incidental  expenses.  And  I  do  hereby  [agree  to 
tcithdraw  the  plea  by  me  pleaded  in  this  action,"   if  the  defen- 
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dant  have  pleaded,  "  and]  undertake  not  to  bring  any  writ  of 
•rrorf  or  file  any  bill  in  equity,  or  do  any  other  matter  or  thing 
thereby  the  plaintiff  may  be  delayed  in  entering  up  his  judg- 
ment and  suing  out  execution  upon  default  made  as  aforesaid. 
Dated,  £c. 
Witness,  A.  B.  J  S. 

Form  in  Assumpsit. 

In  the 

Between,  8fc. 
I  con/ess  this  act  inn,  awl  that  the.  plaintiff  hath  sustained 

damages  to  the  amount  of  £ "   [the  damages  laid,  or  the 

urn  in  the  writ,]    "  besides  his  costs  and  charges  in  this  behalf 

[to  the  amount  of  £ ,"  or  "  to  be  taxed  by  the  master ;] 

end  in  case  I  shall  make  default  in  the  payment  of  the  sum  of 
t — -,  being  the  debt  in  this  action,  together  with  the  said  costs, 
<*.*'  &c.  as  in  the  last  form,  to  the  end. 

Form  in  ejectment. 

In  the 

Between,  fyc. 
I  confess  this  action,  and  that  the  said  John  Doe  is  entitled 
fo  recover  his  term  [or  terms]  yet  to  come  of  and  in  [one  mes- 
wage  and  one  garden]   with   the  appurtenances,  situate  in 

-,  in  the  county  of  —,  parcel  of  the  tenements  in  the 

declaration  in  this  cause  mentioned ;  and  also  that  he  hath  sus- 
tained damage  by  reason  of  the  tresjtass  and  ejectment  [or  tres» 
jwtesand-  ejectments]  in  the  said  declaration  mentioned,  to  one 
ihtiling,  besides  kis  costs  and  charges  in  this  behalf  [to  £  —•*—," 
or  "  to  be  taxed  by  the  master."  And  here,  perhaps,  in  cases 
<rf  ejectment  between  landlord  and  tenant,  on  stat.  l  G.  4,  c. 
*7,  upon  the  expiration  of  a  written  lease  or  agreement,  you 
W  introduce  a  clause  confessing  the  mesne  profits,  thus :" — 
M  also    that  the  said  John  Doe  hath    sustained  further 

damage  to  £ ,  for  the  mesne  profits  of  the  said  parcel  of  the 

premises  aforesaid,  which  have  or  might  have  accrued,  or  shall 
or  may  accrue  from  the  day  of  the  demise  in  the  said  declara- 
tion mentioned,  doum  to  the day  of next.]     And 

'»  case  I  shall  make  default  in  delivering  up  possession  of  the 
*nd  parcel  of  the  premises  aforesaid,  or  in  the  payment  of  the 

*Hdtumof£ [for  damages  and  costs  as  aforesaid,"  or  "for 

damages  as  aforesaid,  together  with  the  costs  to  be  taxed  as 

aforesaid]  on  the day  of next,  then  the  plaintiff 

fall  be  at  liberty  to  enter  up  judgment  for  his  term  [or  terms] 
*f  and  in  the  said  parcel  of  the  premises  as  aforesaid,  and  for 
fa  said  damages  and  costs  above  acknowledged,  as  also  for  the 
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costs  of  entering  up  such  judgment,  and  of  suing  out  execution, 
and  that  he  shall  also  be  at  liberty  thereupon  forthwith  to  sue 
out  execution  for  the  same,  together  with  the  amount  ofofficerf 
fees,  sheriff 's  poundage,  costs  of  levying,  and  all  other  incidental 
expenses.  And  I  do  hereby  [agree  to  withdraw  the  plea  by  me 
pleaded  in  this  action,  and]  undertake  not  to  bring  any  writ  of 
error,  or  file  any  bill  in  equity,  or  do  any  other  matter  or  thing 
whereby  the  plaintiff  may  be  delayed  in  entering  up  judgment 
and  suing  out  execution,  upon  default  made  as  aforesaid. 
Dated,  8fc. 

The  terms  and  stipulations  in  these  forms,  must  be  con- 
sidered as  introduced  by  way  of  example  merely.  But  if  the 
damages  and  costs  are  to  be  paid  by  instalments,  or  if 
any  other  terms  have  been  agreed  upon,  they  must  be  em- 
bodied  in  like  manner  in  the  cognovit. 

By  a  prisoner.']  By  R.  G.  H.  2  W.  4,  s.  72,  "  no  warrant  of 
attorney  to  confess  judgment,  or  cognovit  actionem,  given  by 
any  person  in  custody  of  a  sheriff  or  other  officer  upon 
mesne  process,  shall  be  of  any  force,  unless  there  be  present 
some  attorney  on  behalf  of  such  person  in  custody,  ex- 
pressly named  by  him,  and  attending  at  his  request,  to  in- 
form  him  of  the  nature  and  effect  of  such  warrant  or  cognovit 
before  the  same  is  executed ;  which  attorney  shall  subscribe 
his  name,  as  a  witness  to  the  due  execution  thereof,  and 
declare  himself  to  be  attorney  for  the  defendant,  and  state 
that  he  subscribes  as  such  attorney."  The  court  exact  a 
strict  observance  of  this  rule,  and  will  not  be  satisfied  with 
any  other  mode  of  attestation,  &c.,  which  may  be  deemed 
equivalent  to  that  required  by  it.  Where  a  defendant,  upon 
being  arrested  on  mesne  process,  agreed  to  give  a  cognovit, 
and  sent  for  his  attorney  to  attest  it ;  the  attorney  being  from 
home,  his  clerk  procured  another  attorney  to  attend  for  him, 
who  read  over  the  cognovit  to  the  defendant,  explained  to 
him  the  nature  and  effect  of  it,  saw  him  sign  it,  and  he  and 
the  clerk  attested  it :  but  because  he  was  not  expressly  named 
by  the  defendant,  and  did  not  attend  at  his  request,  and  be- 
cause he  did  not,  either  in  the  attestation  or  verbally,  declare 
himself  to  be  the  attorney  for  the  defendant,  and  state  that  be 
subscribed  as  such  attorney,  the  court  ordered  the  cognovit  to 
be  set  aside  and  all  proceedings  upon  it  stayed.  Fisher  v. 
Nicholas,  2  Dowl.  251.  See  also  Walker  v.  Gardiner,  4  B.& 
Ad.  871.  Robinson  v.  Brooksbank,  4  Dowl.  395.  but  see 
Bligh  v.  Brewer,  3  Dowl.  266.  Jeyes  v.  Booth,  1  B.  $  P.  97. 
It  has  been  since  ruled,  however,  that  it  is  not  necessary  that 
the  declaration  required  in  the  latter  part  of  the  rule  should 
form  part  of  the  attestation ;  if  the  attorney  declare  it  viva 
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voce,  it  is  sufficient;  Wilson  v.  Price,  4  Dowl.  213;  and  in 
this  Ust  case,  an  attestation  ■'  witness  to  the  signing  of 
E.  Price,  C.  D.  attorney  for  the  said  defendant,"  was  holden 
sufficient.  Id.  and  see  Robinson  v.  Broohbank,  4  Dowl.  395. 
but  see  Kirk  v.  Dark,  2  Ear.  &  W.  94,  semb.  cont. 

It  should  seem  that  this  rule  does  not  apply  to  persons 
in  custody  of  the  marshal  or  warden ;  at  least  it  has  been  so 
holden  with  reference  to  the  old  rule  upon  the  same  subject 
(R.  E.  4  G.  2),  which  also  related  to  persons  in  custody  of 
"  an?  sheriff  or  other  officer."  Parkinson  v.  Caines,  3  T.  R. 
616.  Nor  did  the  old  rule  extend  to  a  cognovit  or  warrant  of  at- 
torney given  to  a  third  party,  not  being  the  person  at  whose 
suit  the  prisoner  was  at  the  time  in  custody.  Smith  v.  Burlton, 

1  East,  241.  Nor  did  the  old  rule  (nor  docs  this)  extend  to 
*  person  in  custody  in  execution.  Fell  v.  Riley,  Cowp.  281. 
But  in  any  of  these  cases,  not  within  the  rule,  if  the  cognovit 
toe  been  fraudulently  obtained,  the  court  will  order  it  to 
be  cancelled  or  give  the  defendant  other  sufficient  relief.  Per 
ew,  in  Parkinson  v.  Caines,  supra.    See  also  Turner  v.  Shaw, 

2  Dml.  244. 

/»  what  cases  JUed!\  By  stat.  3  G.  4,  c.  39,  8.  3,  a  true  copy 
of  the  cognovit,  and  an  affidavit  of  the  time  of  the  execution 
thereof,  must  be  filed  [at  the  master's  office]  within  twenty- 
one  days,  to  render  it,  or  any  judgment  or  execution  there- 
upon, valid  as  against  the  assignees  of  the  defendant,  if  he 
should  become  bankrupt.  See  Hurst  v.  Jennings,  5  B.  &  C. 
*50.  Green  v.  Gray,  1  Dowl.  350.  There  is  a  similar  provi- 
sion in  the  Insolvent  Act,  7  G.  4,  c.  57. 

Judgment.]  The  time  of  signing  judgment  must  of  course 
depend  upon  the  terms  of  the  cognovit.  See  Perry  v.  Tiirner, 
2  Tyr.  128.  Where  by  the  terms  of  the  cognovit,  no  judg- 
ment was  to  be  signed  or  execution  issued  unless  default 
should  be  made  in  payment  of  £25  and  the  costs  by  monthly 
instalments  of  10*.  each;  and  some  of  the  instalments  being 
unpaid,  the  plaintiff  signed  judgment  and  sued  out  execution 
for  the  whole  :  it  was  holden  that  he  had  a  rjght  to  do  so. 
&w?  v.  Tomblinson,  3  Dowl.  49.  Where  judgment  was  not  to 
1*  entered  up,  until  the  final  hearing  of  a  chancery  suit,  it  was 
holden  that  the  plaintiff  was  not  authorized  to  enter  up 
judgment  pending  an  appeal.  Jones  v.  Reynolds,  3  Nev.  &3#. 
■155.  The  money  may  be  paid  to  the  plaintiff  or  his  attorney ; 
wd  if  it  be  tendered  to  the  plaintiff  and  he  refuse  it,  any 
judgment  signed  afterwards  by  hirn  or  his  attorney  will  be 
irregular,  Arum.  1  Dowl.  173,  unless  a  subsequent  demand 
tave  been  made  and  payment  have  been  refused. 

formerly,  if  the  defendant  died  before  the  time  for  signing 
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judgment,  yet  if  judgment  could  afterwards  be  signed  so  as  to 
have  relation  to  a  time  before  the  death,  (as  if  the  defendant  died 
in  term,  and  the  judgment  was  signed  at  any  time  before  the 
end  of  the  following  vacation),  the  judgment  would  be  valid, 
and  *fi.  fa.  might  thereupon  be  sued  out  and  executed,  tested 
before  the  death.  Calvert  v.  Tomlin,  5  Bing.  1.  But  as 
judgments  have  now  relation,  not  to  the  first  day  of  the  term 
as  formerly,  but  to  the  day  on  which  they  are  actually  signed 
(R.  G.  H.  4  W.  4,  r.  2,  *.  3),  this,  it  should  seem,  can  no 
longer  be  done. 

If  by  the  terms  of  the  cognovit  the  costs  are  to  be  taxed, 
it  is  better  to  have  them  taxed  before  the  judgment  is  signed. 
See  Wilson  v.  Northern,  4  Dowl.  212.  Then  enter  an  appear- 
ance for  the  defendant;  see  ante,  p.  72.  Davis  v.  Hughes, 
7  T.  R.  206 ;  make  an  incipitur  of  the  declaration  on  plain 
paper  (then  termed  the  judgment  paper),  and  an  incipitur  m  a 
roll  which  you  will  get  at  the  master's  office ;  take  these  a*d 
the  cognovit  (see  R.  H.  2  &  3  G.  A)  to  the  proper  officer  at  tht 
master's  office,  who  will  thereupon  sign  the  judgment,  and  file 
the  cognovit.  But  if  a  fixed  sum  for  costs  be  stated  m  the 
cognovit,  you  sign  your  judgment  first,  then  take  the  judgment 
paper,  roll  and  cognovit  to  the  master,  tcfio  will  tax  the  usual 
costs  of  signing  judgment,  and  mark  them  on  the  judgment 
paper,  {and  it  is  not  necessary  to  give  notice  of  taxing  these  latter 
costs;  Griffiths  v.  Liversedge,  2  Dowl.  143.  Clarke  v.  Jones, 
3  Dowl.  211.  Perry  v.  Turner,  2  Tyr.  128^ ;  and  lastly,  take 
the  cognovit,  and  file  it  with  the  officer  who  signed  the  judgment. 
If  a  plea  have  been  pleaded,  it  must  be  withdrawn ;  and  for 
this  purpose  the  defendant  or  his  attorney  must  attend  with  jpou 
before  the  master.  Formerly  this  must  have  been  done  by 
the  defendant's  attorney  or  his  clerk ;  but  now,  by  R.  G.  H.  2 
W.  4,  s.  10,  the  defendant  "  may  withdraw  his  plea  in  person, 
without  the  appearance  of  the  attorney  or  his  clerk  for  that 
purpose  before  the  officer  of  the  court."  Having  signed 
judgment,  the  plaintiff  may  immediately  sue  out  execution, 
if  he  be  not  prevented  from  doing  so  by  the  terms  of  the 
cognovit. 

If  the  cognovit  have  been  obtained  by  fraud,  the  court  will 
order  it  to  be  delivered  up  to  be  cancelled.  Anon.  1  Chit.  268, 
and  see  Fell  v.  Riley,  Cowp.  281.  But  the  court  will  not  do 
so,  or  order  the  judgment  or  execution  to  be  set  aside,  on  the 
ground  that  the  debt  for  which  it  was  given  was  illegal; 
Bligh  v.  Brewer,  3  Dowl.  266;  or  that  part  of  the  debt 
had  been  paid,  and  the  cognovit  was  by  mistake  given 
for  the  whole.  Id.  But  where  it  is  alleged  that  the  debt  for 
which  a  cognovit  has  been  given,  has  since  been  paid,  the 
court  may  refer  it  to  the  master  to  ascertain  what,  if  *ny 
thing,  is  due ;  and  upon  his  report  they  may  order  it  to  be 
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(■periled,  &c.  Wilmm  v  Price,  4  DotcJ.  213.  Where  in  an 
action  •gainst  two  partners,  one  gave  a  cognovit  in  the  names 
of  both,  but  without  the  knowledge  of  his  co-defendant,  and 
judgment  was  thereupon  signed,  the  court  on  application  set 
it  aside.  Raihbone  v.  Drakeford,  6  Bing.  375.  Where  a 
person,  discharged  under  the  insolvent  act,  afterwards  con- 
tracted a  fresh  debt  with  one  of  his  creditors,  and  gave  him  his 
acceptance  for  both  the  new  and  the  old  debt ;  and  upon  an 
action  being  brought  upon  the  bill,  instead  of  pleading  his 
former  discharge,  he  gave  a  cognovit :  the  court  refused  to 
Kt  aside  a  judgment  entered  up  upon  this  cognovit,  although 
it  appeared  that  the  defendant  had  paid  upon  it  as  much  as 
would  have  liquidated  the  new  debt.  Phtipot  v.  Aslett,  2 
Dowi.  669. 


CONSOLIDATING  ACTIONS. 

In  insurance  causes,']  Where  several  actions  are  brought 
tgunst  different  underwriters  on  the  same  policy,  a  judge  at 
chambers,  upon  the  application  of  the  defendants,  will  stay 
toe  proceedings,  in  all  the  actions  but  one,  they  undertaking  to 
•hide  by  the  verdict  in  that  one.  Formerly,  issues  must  have 
been  joined  in  all  the  actions,  before  the  application  to  con- 
solidate them  could  be  made ;  afterwards  it  became  a  practice 
st  judge's  chambers  to  consolidate,  after  declaration  and  before 
plea ;  and  recently  it  has  been  decided  that  it  may  be  done 
titer  service  of  the  writs  and  before  declaration.  Holling- 
worth  v.  Brodrick,  and  HoUingworth  v.  Collinson,  6  Nev.  &  M. 
340,  1  Har.  &  W.  691.  And  the  present  practice  upon  the 
subject,  will  perhaps  be  best  explained,  by  inserting  here  a 
copy  of  the  rule  drawn  up  in  the  case  last  mentioned,  namely, 
"That  all  proceedings  in  the  last  mentioned  cause,  be  stayed 
until  the  trial  of  the  first  mentioned  cause,  the  defendant  in 
the  last  mentioned  cause  hereby  undertaking  to  be  bound  and 
concluded  by  the  verdict  in  the  first  action,  if  such  verdict 
shall  be  to  the  satisfaction  of  tne  judge  who  may  try  the 
same ; — that  if  the  defendant  pay  the  premium  into  court  in 
that  action,  the  other  defendant  shall,  within  one  week  after 
such  payment,  pay  the  premium  into  court  in  the  other 
action  under  this  rule ;  and  that  the  plaintiff  be  at  liberty  to 
take  the  same  out  of  court ;  and  if  he  elect  to  accept  such 
premiums  in  satisfaction  of  such  action,  that  he  be  at  liberty 
to  tax  his  costs,  at  any  time  either  before  or  after  the  verdict 
m  the  first  action ;— that  if  the  verdict  be  found  for  the  plain- 
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tiff  in  the  first  mentioned  action,  to  the  satisfaction  of  the 
judge  before  whom,  &c.,  then  the  defendant  in  the  other 
action  shall  pay  to  the  plaintiff  the  amount  of  the  sum  assured 
by  him,  or  such  proportion  thereof  as  the  verdict  recovered 
bears  to  the  sum  assured  by  the  defendant  in  that  action, 
together  with  the  costs  up  to  that  time  to  be  taxed  by  the 
master,  within  a  fortnight  after  the  taxation  of  the  plaintiff's 
costs  in  the  action  tried ;  that  if  the  money  be  not  so  paid* 
the  plaintiff  shall  be  at  liberty  to  file  a  declaration,  and  sign 
judgment  by  default,  for  the  amount  in  the  action  in  which 
the  money  is  neglected  to  be  paid,  unless  a  judge  shall  other* 
wise  order ; — and  that  if  the  defendant  in  the  first  cause  to  be 
tried,  pay  the  premium  into  court,  and  the  verdict  is  found 
for  the  defendant,  the  plaintiff  nevertheless  shall  be  at  liberty 
to  tax  his  costs,  sign  judgment  and  issue  execution  in  the 
other  action  for  such  costs,  unless  the  defendant  pay  the  same 
within  a  fortnight  after  the  verdict  in  the  action  which  shall 
be  so  tried  as  aforesaid."  6  Nev.  &  M.  243  n.  See  Ohrly  v. 
Dunbar,  1  Nev.  &  P.  244.  Where  the  defendants  in  the 
se\  eral  actions  paid  money  into  court,  at  the  rate  of  46  per 
cent,  on  their  respective  subscriptions,  and  then  took  out  a 
summons  to  consolidate,  to  which  the  plaintiff  refused  to 
consent ;  an  order  was  thereupon  made  that  the  proceedings 
in  all  the  actions  but  one  should  be  stayed  until  the  fifth  day 
of  the  term  next  after  the  trial  of  that  one,  the  defendant* 
admitting  their  subscription  to  the  policy,  the  plaintiff's 
interest,  &c. :  at  the  trial  of  the  first  action,  a  case  was  reserved 
for  the  opinion  of  the  court,  and  the  court  being  of  opinion 
that  the  defendant  was  liable  only  to  the  extent  of  the  money 
paid  into  court,  gave  judgment  for  him;  but  the  court  held 
that  in  the  other  actions,  the  plaintiff  was  entitled  to  his  costa 
up  to  the  time  of  payment  of  money  into  court.  Powell  v. 
Parkinson,  6  M.  8c  S.  107.  See  Redman  v.  Woodman,  5  Taunt. 
607.     Burstall  v.  Horner,  7  T.  R.  372. 

•  In  other  cases.']  If  two  separate  actions  be  brought  for 
causes  of  action  which  might  have  been  joined  in  the  same 
action,  and  the  plaintiff  can  assign  no  satisfactory  cause  for 
commencing  two  actions  instead  of  one :  the  court  will  deem 
the  proceeding  oppressive,  order  the  actions  to  be  consoli- 
dated, and  make  the  plaintiff  pay  the  costs.  Cecil  v.  Brigge, 
2  T.  R.  639.  In  ejectment,  where  thirty-seven  actions  were 
brought  against  different  tenants  of  parts  of  the  same  estate, 
all  depending  upon  the  same  title :  the  court  ordered  them  to 
be  consolidated,  Lord  Kenyon  saying  it  was  a  scandalous  pro- 
ceeding. 2  Sellon  Pr.  144.  But  in  a  prior  case,  the  contrary 
was  holden.  Smith  v.  Crabb,  2  Str.  1149.  .Perhaps  both 
cases  are  reconcilable  with  the  rule  established  by  the  case  of 
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Cbcil  t.  Brigge  above-mentioned :  in  the  one,  probably  there 
was  no  satisfactory  reason  for  bringing  several  actions ;  in  the 
other  possibly  there  was.  But  where  a  person  brought  three 
ejectments  in  the  court  of  King's  Bench,  and  that  court 
stayed  the  proceedings  in  two,  and  confined  the  lessor  of  the 
plaintiff  to  one,  upon  certain  terms,  which  rendered  it  pro- 
bable that  he  would  ultimately  have  to  pay  the  costs;  and 
the  party,  instead  of  proceeding  with  the  action  in  the  King's 
Bench,  brought  an  ejectment  for  the  same  property  in  the 
Common  Pleas,  the  latter  court  upon  application,  stayed  the 
proceedings  in  it.  Doe  v.  Brenton,  6  Bing.  469.  But  the 
court  have  refused  to  consolidate  several  actions  against  the 
same  party,  on  different  bills  of  exchange  due  at  different 
times,  where  the  party  could  not  have  included  them  in  one 
action,  without  delaying  to  proceed  until  the  whole  had  be- 
come due.  Mussenden  v.  0*Hara,  1  Tuid,  664.  And  there 
is  no  instance  of  a  consolidation  of  actions  brought  by  differ- 
ent plaintiffs  against  the  same  defendant.  Nichols,  v.  Le- 
fevre,  3  Bowl.  135.  Also  in  penal  actions,  the  court  will  sel- 
dom grant  a  consolidation  rule.  See  Benton  v.  Praed,  1  Smith, 
423.  So,  the  court  have  holden  that  an  action  against  hus- 
band and  wife,  and  an  action  against  the  husband  alone, 
could  not  be  consolidated.    Swithin  v.  Vincent,  2  Wilt.  227. 

Where  the  proceedings  in  one  of  two  actions  are  stayed, 
upon  the  defendant  undertaking  to  be  bound  by  the  verdict  in 
the  other,  this  means  the  ultimate  event  of  the  cause ;  Hod- 
son  v.  Richardson,  3  Burr.  1477;  and  if  error  be  brought  in 
the  action  tried,  the  court  will  stay  the  proceedings  in  the 
other  action,  upon  the  defendant  giving  security  to  abide  by 
the  decision  of  the  court  of  error.  Gill  v.  Hinkley,  1  Moore, 
79 ;  and  see  Aylwin  v.  Favine,  2  New  Rep.  430.  If  the  deci- 
sion be  against  the  plaintiff,  the  court  will  seldom  allow  him 
to  try  any  of  the  other  actions,  even  although  he  may  since 
have  found  fresh  evidence.  Pullen  v.  Parry,  I  Chit.  709,  (a). 
and  see  Cohen  v.  Bulkeley,  5  Taunt.  165. 


CORPORATIONS. 

Actions  by  and  against. 

Corporations  sue  and  are  sued  in  their  corporate  name, 
unless  a  power  have  been  given  to  them  by  statute  to  sue  or 
be  sued  in  the  name  of  one  of  their  officers.  Actions  by  them 
were  always,  and  still  are,  the  same  as  in  ordinary  cases  by  in- 
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dividual.  Actions  against  them  formerly  must  hare  been  by 
original  attachment  and  distringas ;  but  now  the  proceeding  is 
the  same  as  against  any  individual,  namely,  by  summons  and 
distringas,  see  2  W.  4,  c.  39,  J.  1,  except  that  "  every  such 
writ  of  summons  issued  against  a  corporation  aggregate,  may 
be  served  on  the  mayor  or  other  head  officer,  or  on  the  town 
clerk,  clerk,  treasurer  or  secretary  of  such  corporation* 
Id.  s.  13. 


COSTS. 

1.  Upon  a  Verdict  for  Plaintiff. 

In  what  cases."]  The  plaintiff  is  entitled  to  costs,  in 
cases  in  which  he  recovers  damages.  St.  Gloucester,  6  Ed.  1,  c. 
1,  *.  2.  And  the  statute  extends,  not  only  to  cases  in  which 
damages  were  recoverable  previously  to  it,  Pilfortfs  case,  10 
Co.  115,  but  to  cases  where  damages  have  been  given  by  a 
subsequent  statute.  Jackson  v.  Ink.  of  Colesworth,  1  T.R.  7K 
Creswell  v.  Hoghton,  6  T.  R.  359.  Tyte  v.  Glode.  7  T.  R.  267. 
WUham  v.  Hill,  2  WUs.  91.  Therefore  in  an  action  by  a  com- 
mon informer  for  a  penalty,  the  plaintiff  is  not  entitled  to 
costs,  (unless  given  to  him  by  statute) ;  for  he  does  not 
recover  damages  by  his  verdict.  See  Wilkinson  v.  Allot,  Cowp. 
366.  Jeynes  v.  Stevenson,  Bull,  N.  P.  194.  But  in  an  action 
for  a  penalty  by  a  party  grieved,  where  the  penalty  is  vested 
in  the  party  before  he  brings  his  action  for  it,  there  the  plain- 
tiff, if  he  recover,  is  entitled  to  costs ;  for  by  common  law,  in 
such  a  case,  he  is  entitled  to  damages  for  the  detention  of  the 
penalty.  Ward  v.  Snell,  1  H.  Bl.  10.  This  right  of  a  plaintiff 
to  costs,  however,  has  since  been  tery  much  restrained  by 
statute.  By  8  &  9  W.  3,  c.  11,  s.  3,  in  an  action  on  the  statute 
of  Edw.  6,  for  the  treble  value  of  tithes,  the  plaintiff  is  not  en- 
titled to  costs,  unless  the  jury  find  the  amount  of  the  single 
value  not  to  exceed  twenty  nobles,  (£6  13*.  4d.)  See  Bar- 
nard v.  Moss,  1  H.  Bl.  107.  Bale  v.  Hadgetts,  1  Bing.  182. 
In  an  action  on  the  case  for  slanderous  words,  if  the  plaintiff 
recover  less  than  40*.  he  shall  have  no  more  costs  than 
damages,  21 — J.  1,  c.  16,  *.  6,  even  although  the  defen- 
dant plead  a  justification ;  Hatford  v.  Smith.  4  East,  567 ; 
which  statute  however  extends  only  to  cases  of  words  action- 
able in  themselves,  or  actionable  only  by  reason  of  their  being 
spoken  of  the  plaintiff  in  the  way  of  his  trade  or  profession ; 
Turnery.  Hortun,  WiUes,  438.     Colliery.  Gaillard,  2  W.  Bl 
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1062.  GrenfeU  v.  Pieman,  1  Dowl.  406.  Goodatt  v.  Ensell,  3 
ItacJ.  743,  I  Gate,  147 ;  but  if  special  damage  be  laid,  and 
the  words  be  such  that  the  action  could  not  otherwise  be 
maintained,  there  the  smallest  damages  will  carry  costs.  Sur- 
man  v.  SheUeto,  3  Burr.  1688.  and  see  Savtilev.  Jardine,  2  H. 
Bl.  531.  Also,  by  stat.  43  G.*3,  c.  46,  s.  4,  in  an  action  on 
any  judgment  recovered  in  any  court  in  England  or  Ireland, 
the  plaintiff  shall  not  recover  costs,  unless  the  court  or  a 
judge  thereof  shall  otherwise  order :  which  statute,  however, 
extends  only  to  judgments  recovered  by  plaintiffs,  and  not  to 
judgments  of  nonsuit  or  the  tike.  Bennett  v.  Neale,  14 
Bast,  343. 

In  what  not,  if  the  Judge  certify.']  By  stat.  43  Eliz.  c.  6,  s.  2, 
if  any  action  personal  in  any  of  the  courts  at  Westminster, 
"  not  being  for  any  title  or  interest  of  lands,  nor  concerning 
the  freehold  or  inheritance  of  any  lands,  nor  for  any  battery," 
if  the  justices  before  whom  the  same  shall  be  tried  shall 
certify  that  the  debt  or  damages  do  not  amount  to  40*.  the 
court  shall  award  the  plaintiff  no  more  costs  than  the  debt  or 
damages  shall  amount  to,  but  less  at  their  discretion.  This 
statute  extends  to  all  personal  actions,  except  those  expressly 
excluded  from  it ;  therefore  trespass  for  killing  a  dog  is  within 
it ;  Band  v.  Sexton,  3  T,  R.  37 ;  trespass  for  taking  a  cart  is 
within  it;  Pyeburn  v.  Gibson,  8  Moore,  450;  an  action  for 
dent  or  damages  against  an  attorney  is  within  it,  although  he 
could  not  be  sued  in  a  court  of  requests.  Wright  v.  Nuttall, 
10  B.  3c  C.  492.  And  it  has  been  holden  to  extend  to  actions 
on  stat.  11  G.  2,  c.  19,  s.  19,  for  an  irregularity  in  a  distress, 
Irwinv.  Reddish,  $B.%  A.  796,  and  on  stat.  34  G.  3,  c.  23,  for 
copying  a  calico  print,  Williams  v.  Miller,  1  Taunt.  400,  al- 
though these  statutes  expressly  give  the  plaintiff  full  costs  of 
suit.  So  a  judge  has  power  to  certify,  even  although  the  de- 
fendant have  pleaded  two  pleas  embodying  the  same  defence, 
contrary  to  one  of  the  rules  for  pleading  (R.  G.  H.  4  W.  4,  s. 
7),  and  which  would  otherwise  entitle  the  plaintiff  to  his  costs 
occasioned  by  those  pleas.  Simpson  v.  Hurdis,  5  Dowl.  304. 
in  construing  the  statute,  therefore,  we  have  only  to  consi- 
der what  cases  are  within  the  exceptions. 

To  judge  whether  a  case  comes  within  either  of  the  excep- 
tions in  the  statute,  it  is  necessary  to  consider,  not  merely 
the  declaration,  but  the  pleadings,  and  also  the  evidence,  in 
order  to  ascertain  whether  it  be  in  fact  for  any  title  or  interest 
in  lands,  whether  it  concern  the  freehold  or  inheritance  or 
whether  it  be  for  a  battery;  Smith  v.  Edwards,  4  Dowl.  621, 
per  Coleridge,  J. ;  the  declaration  may  shew  that  it  does  not, 
but  it  does  not  conclusively  shew  that  it  does.  In  trespass 
quare  elauswn  /regit,  the  declaration  does  not  shew  that  the 
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title  is  in  question ;  and  if  the  defendant  plead  leave  and 
licence,  Howard  v.  Ckeshyre,  1  LA.  Ken.  245,  or,  since  the 
new  rules  of  pleading,  if  he  plead  the  general  issue  only, 
Smith  v.  Edwards,  supra,  it  shews  clearly  that  the  action  is  not 
for  any  title  or  interest  in  the  land,  in  which  case  the  judge 
may  certify  under  this  statute.    So  in  an  action  on  the  case 
by  a  commoner,  for  an  injury  to  his  right  of  common  by  dig- 
ging turves,  where  the  damages  were  under  40*.,  it  was  holden 
that  the  judge  might  certify  under  this  statute,  to  deprive  the 
plaintiff  of  costs ;  for  the  title  or  interest  in  the  land  did  not 
necessarily  come  in  question  in  such  an  action,  and  did  not  in 
fact  come  in  question  in  that  instance,  as  the  defendant  was  a 
mere  wrong  doer,  acting  without  any  claim  of  right.    Ednum- 
son  v.  Edmonson,  8  East,  294.  But  where  in  trespass  for  enter- 
ing the  plaintiff's  close  and  cutting  down  a  tree,  the  defendant 
pleaded  liberum  ienementum,  and  the  question  at  the  trial 
was  upon  whose  land  the  tree  was  growing,  the  jury  gave 
a  verdict  for  the  plaintiff  for  37*.  damages,  and  the  judge  cer- 
tified under  this  statute :  the  court,  however,  held  it  to  be  a 
case  within  the  exception,  and  that  the  plaintiff  was  entitled 
to  his  full  costs,  notwithstanding  the  certificate.    Littlewood 
y.  Wilkinson,  9  Price,  314.     So,  in  an  action  for  an  assault 
and  battery,  if  the  battery  be  justified,  the  plaintiff  will  be  en- 
titled to  full  costs,  notwithstanding  the  judge  certify  under 
the  statute :  for  it  appears  from  the  justification  that  the  ac- 
tion is  brought  for  a  battery,  and  the  certificate  therefore 
is  void ;  and  as  the  defendant  has  justified,  the  plaintiff  doea 
not  require  a  certificate  under  the  stat.  22  &  23  Cur.  2, 
(which  shall  be  mentioned  presently,)  to  entitle  him  to  his 
full  costs.    Bone  v.  Dttwe,  5  Nev.  &  M.  230,  1  Hot.  8r  W. 
311.    But  it  would  be  otherwise,  it  seems,  if  there  were  no 
justification  on  the  record.     Wiffin  v.  Kincard,  2  New  Rep. 
471.   see  Walker  v.  Robinson,  1  Wils.  93.     Briggsv.  Bowgin, 
2  Bing.  333.    Emmett  v.  Lyne,  1  New  Rep.  255.     Wilson  v. 
Lainson,  5  DowL  339. 

This  certificate  cannot  be  granted  by  the  judge  of  an  infe- 
rior court,  even  although  acting  under  a  writ  of  trial;  the 
statute  applies  only  to  judges  of  the  superior  courts.  Jones  v. 
Bond,  5  DowL  455.  Wardroper  v.  Richardson,  1  Ad.  &  B. 
75,  3  Nev.  &  M.  839.  Nor  can  it  be  granted  upon  the  execu- 
tion of  a  writ  of  enquiry ;  Claridge  v.  Smith,  4  Dowt.  583,  I 
Har.  &  W.  667 ;  but  it  may,  where  one  of  two  defendants 
allows  judgment  to  go  by  default,  and  the  other  proceeds  to 
trial.  Harris  v.  Duncan,  4  Nev.  &  Af.  63.  The  certificate 
may  be  granted  at  or  at  any  time  after  the  trial ;  even  where 
it  was  granted  after  the  costs  were  taxed,  the  defendant's 
attorney  having  attended  the  taxation,  it  was  holden  good. 
FoxaU  v.  Bankes,  5  B.  8t  A.  536.   If  granted,  where  the  judge 
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nts  no  authority,  tbe  court  upon  application  will  direct  the 
toaster  to  tax  the  plaintiff  his  costs,  notwithstanding  the  cer- 
tificate ;  but  if  the  judge  have  authority,  the  court  will  not 
interfere,  or  enter  into  any  enquiry  whether  he  have  exercised 
his  discretion  rightly  in  granting  it,  or  not.  Cann  v.  Farcy, 
5  Nev.  &  Af.  405,  I  Hot.  &  W.  482.  Twig?  v.  Potts,  4 
Dowl.  266. 

J*  what  not,  if  the  Judge  do  not  certify.'}  By  stat.  22  &  23  C. 
2,  c.  9,  a.  136,  "  in  all  actions  of  trespass,  assault  and  bat- 
tery, and  other  personal  actions,  wherein  the  judge  at  the 
trial  of  the  cause  shall  not  find  and  certify  under  his  hand, 
upon  the  back  of  the  record,  that  an  assault  and  battery  was 
sufficiently  proved  by  the  plaintiff  against  the  defendant,  or 
that  the  freehold  or  title  of  the  land  mentioned  in  the  plain  - 
tiff's  declaration  was  chiefly  in  question,"  if  the  plaintiff 
recover  damages  under  40*.  he  shall  have  no  more  costs  than 
damages.  This  statute  extends  only  to  actions  for  assault  or 
battery,  and  to  personal  actions  in  which  the  freehold  or  title 
of  land  can  come  in  question.  Therefore  an  action  of  tres- 
pass for  taking  goods*  is  not  within  it.  Richardson  v.  Turn- 
Urn,  1  Bsp.  255.  And  if  a  matter  not  within  the  statute,  he 
joined  as  a  substantive  cause  of  action  with  one  which  is, 
as  where  an  action  is  brought  for  an  assault  and  false  imprison- 
ment, see  WfJjUn  v.  Kincard.  2  New  Rep.  471,  or  for  an  as>;iult 
of  and  criminal  conversation  with  the  plaintiff's  wife,  Burhelot- 
▼.  Bigg,  3  Wilt.  319,  or  for  an  assault  and  destroying  a 
scraper  affixed  to  his  house,  in  one  count,  and  destroying  the 
scraper  m  a  second  count,  Reece  v.  Leet  7  Moore,  269,  or  the 
like,  if  the  plaintiff  obtain  a  verdict  for  that  which  is  not 
within  the  statute*  a  certificate  is  unnecessary;  but  where 
that  which  is  not  within  the  Act,  is  stated  merely  as  matter  of 
aggravation,  or  laid  as  or  found  to  be  a  consequence  of  that 
which  is  within  the  Act, — as  if  the  action  be  for  an  assault 
and  battery,  and  tearing  the  plaintiff's  clothes,  in  the  same 
count,  OotteriU  v.  Tolly,  1  T.  R.  65.").  Meats  v.  Greenaway,  1 
H.  Bl.  291,  or  even  if  the  tearing  of  the  clothes  he  laid  sepa- 
rately, but  be  proved  to  have  been  a  part  of  the  same  transac- 
tion with  the  assault,  Lockwood  v.  Stannard,  5  T.  R.  482,  or 
if  the  same  count  charge  a  battery  of  the  plaintiff,  and  also  a 
beating  of  the  horse  on  which  he  was  then  riding,  Banister  v. 
Fisher,  1  Taunt.  357,  or  a  battery  of  the  plaintiff,  an  attorney, 
and  turning  him  out  of  a  room  where  he  was  then  exercising- 
his  profession,  Daubney  v.  Cooper,  10  B.  &  C.  830, — in  these 
cases  if  the  plaintiff  recover  less  than  40*.,  he  shall  have  no 
more  costs  than  damages,  unless  the  judge  certify.  And  if  the 
defendant,  in  an  action  for  a  battery,  plead  a  justification, 
as  that  admits  the  battery,  it  is  deemed  equivalent  to  a  certi- 
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ficate;  and  the  plaintiff  will  be  entitled  to  full  costs  without 
one,  although  his  damages  be  under  4 Of.  Johnson  y.  North- 
wood.  1  Moore,  420,  7  Taunt.  689.  Bone  v.  Dawe,  5  Nee.  fc 
M.  230,  1  Har.  &  JK.  311.  and  w*  Pag-ey.  Creed,  3  2\  12.  391. 
So,  in  trespass  to  land,  if  the  defendant  plead  a  plea,  which 
shews  that  the  freehold  or  title  to  the  land  is  not  in  question, 
— as  if  he  plead  leave  and  licence,  Redridge  y.  Palmer,  2 
H.  Bl.  2.  PeddeU  y.  Kidder,  7  T.  R.  659.  See  Howard  y. 
Cheshire,  I  Ld.  Ken.  245,  or  (since  the  late  rules  of  pleading) 
if  he  plead  merely  the  general  issue,  Smith  v.  Edwards,  4 
Dowl.  621.  Hughes  v.  Hughes,  4  Dowl.  532,  1  Gale,  302,— as 
the  case  is  then  not  within  the  statute,  it  is  unnecessary 
to  obtain  a  certificate.  See  Comer  y.  Baker,  2  H.  BL  341. 
Indeed,  in  the  old  cases,  it  is  laid  down  as  a  general  rule,  that 
wherever  a  special  plea  of  justification  is  pleaded  in  trespass 
quote  ciausum  /regit,  a  certificate  under  this  Act  is  unne- 
cessary. Redridge  v.  Palmer,  and  Comer  v.  Baker,  supra. 
Trotman  y.  Holder,  1  Brod.  &  B.  222.  but  see  Stead  y.  Gam' 
He,  7  East,  325.  But  if,  where  the  defendant  justifies,  the 
plaintiff  new  assign,  without  answering  the  justification,  it 
seems  that  a  certificate  under  this  statute  will  be  neces- 
sary, to  entitle  the  plaintiff  to  full  costs,  where  the  damages 
are  under  40*.  Qregory  v.  Ormerod,  4  Taunt.  98.  Where, 
however,  in  trespass  quart  ciausum  /regit  the  defendant 
pleaded  a  right  of  way,  without  setting  it  out  by  metes  and 
bounds,  and  the  plaintiff  traversed  it,  and  also  new  assigned 
extra  viam ;  and  the  defendant  had  a  verdict  upon  the  right 
of  way,  but  the  plaintiff  a  verdict  of  1*.  on  the  new  assign- 
ment :  the  court  held  the  plaintiff  to  be  entitled  to  full  coats 
without  a  certificate ;  for  the  limits  of  the  way  being  in  ques- 
tion, it  had  to  be  determined  in  the  action  how  far  the  land 
was  free,  how  far  incumbered.  Martin  y.  VaUance,  1  East, 
350.  Lazlet  y.  Hughes,  E.  52  G.  3  MS.  B.  3347.  Taylor  y. 
Nichols,  3  B.  Sf  A.  443.  In  trespass  for  entering  a  free  war* 
ren  of  the  plaintiff  and  killing  a  hare,  the  court  held  the  plain- 
tiff to  be  entitled  to  full  costs,  although  the  damages  were 
only  6d.,  and  the  judge  did  not  certify :  for  as  the  right  of 
a  free  warren  was  only  collateral  to  the  land,  the  right  to  the 
land  itself  could  not  have  come  in  question ;  the  case  there- 
fore was  not  within  the  statute,  and  a  certificate  was  unneces- 
sary. Ld.  Dacre  y.  Tebb,  2  W.  Bl.  1151.  But  an  action  of 
trespass  for  mesne  profits,  is  within  the  Act ;  Doe  v.  Davie*, 
6  T.  R.  593 ;  so  ia  trespass  for  throwing  stones  at  a  dwelling* 
house,  and  breaking  the  windows.  Adlem  y.  Grinaway,  6  7. 
JR.  281.  Formerly  in  trespass  quare  ciausum  /regit,  the 
defendant's  obtaining  a  view  was  holden  to  entitle  the  plain- 
tiff to  his  full  costs,  without  a  certificate,  where  the  damages 
were  under  40*. :  but  this  has  been  overruled,  as  it  does  not 
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tdknr  from  the  mere  circumstance  of  the  view,  that  Ahe  title 
most  necessarily  be  in  question.    FUnt  v.  Hill,  1 1  Boat.  184. 

Upon  the  execution  of  a  writ  of  enquiry,  a  certificate  under 
this  act  cannot  be  granted ;  and  in  cases  therefore  within  the 
act,  if  the  defendant  allow  judgment  to  go  by  default,  the 
will  be  entitled  to  his  full  costs,  although  the  da* 
be  under  40#.    Sheldon  r.  Ludgate,  Bull,  N.P.  329. 

The  certificate  in  this  case  may  be  granted  at  the  trial,  or 
after  it,  at  any  time  before  final  judgment.  Johnson  v.  Stanton, 
3fi»&  C  621. 

By  stat.  4  &  5  W.  &  M.  c.  23,  s.  10,  if  inferior  tradesmen, 
apprentices,  (unless  in  company  with  their  master,  duly  qua- 
lified), or  other  dissolute  persons,  presume  to  hunt,  hawk, 
fish  or  fowl,  they  may  be  sued  for  their  wilful  trespass  in 
coming  upon  any  man's  land ;  and  if  found  guilty,  the  plain- 
tiff shall  not  only  recover  his  damages,  but  full  costs.  See 
Buxton  v.  Mingay,  2  Wtis.  70.  If  the  plaintiff  fail  in  proving 
the  defendant  to  be  an  inferior  tradesman,  &c.  within  the  act, 
and  the  damages  be  under  40*.  he  will  be  entitled  to  no  more 
costs  than  damages,  unless  the  judge  certify,  Pellant  v.  Roll, 
2  W.  Bl.  900,  or  it  appear  from  the  pleadings,  &c.  that  the 
case  ia  not  within  the  above  statute  of  Charles  2d. 

Lastly,  by  stat  8  fc  9  W.  3,  c.  11,  s.  4,  "  in  all  actions  of 
trespass,  wherein  at  the  trial  of  the  cause  it  shall  appear,  and 
be  certified  by  the  judge  under  his  hand  upon  the  back  of  the 
record,  that  the  trespass  of  which  the  defendant  shall  be  found 
guilty  was  wilful  and  malicious,  the  plaintiff  shall  recover  not 
only  his  damages,  but  his  full  costs.  Formerly  it  was  holden 
that  if  the  trespass  were  committed  after  notice,  the  judge  was 
bound  to  certify  under  this  act;  Reynold*  v.  Edwards,  6  T.  R. 
1 1 ;  but  it  is  now  holden  to  be  in  all  cases  in  his  discretion 
whether  he  will  certify  or  not,  Oood  v.  Watkins,  3  East,  495, 
although  it  is  usual  to  do  so,  where  the  trespass  is  proved  to 
have  been  committed  after  notice.  The  certificate  in  this 
case  may  be  granted  out  of  court,  at  any  time  before  final 
judgment.     Woolley  v.  Whitby,  2  B.kC.  580. 

If  defendant  have  been  arrested  without  probable  cause.'}  By 
stat  43  G.  3,  c.  46,  s.  3,  in  all  actions  wherein  the  defendant 
shall  be  arrested  and  held  to  special  bail,  and  wherein  the 
plaintiff  shall  not  recover  the  amount  of  the  sum  for  which 
the  defendant  shall  have  been  so  arrested  and  held  to  special 
bail,  such  defendant  shall  be  entitled  to  costs  of  suit ;  provided 
that  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
court  in  which  such  action  is  brought,  upon  motion  to  be 
made  for  that  purpose,  and  upon  hearing  the  parties  by  affi- 
davit, that  the  plaintiff  had  not  any  reasonable  or  probable 
cause  for  causing  the  defendant  to  be  arrested  and  held  to 
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special  tail  in  such  amount  as  aforesaid,  and  provided  such 
court  by  a  rule  or  order  shall  direct  that  such  costs  shall  be 
allowed  to  the  defendant:  upon  such  rule  being  made,  the 
plaintiff  shall  be  disabled  from  taking  out  execution  for  the 
sum  recovered  by  him  in  the  action,  unless  the  same  exceed. 
and  then  only  in  such  sum  as  it  shall  exceed,  the  amount  of 
the  taxed  costs  of  the  defendant;  if  it  be  less,  the  defendant 
shall  have  execution  for  the  excess  of  his  costs  above  the 
sum  recovered  by  the  plaintiff. 

To  entitle  a  defendant  to  costs  under  this  statute,  where  the 
plaintiff  recovers  a  less  sum  than  that  for  which  he  held  the 
defendant  to  bail,  it  must  appear  from  the  affidavits : 

1.  That  the  defendant  was  in  fact  "arrested  and  held  to 
special  bail,"  and  for  what  amount.  Where  the  plaintiff  sued 
out  a  bailable  writ  against  the  defendant,  but  the  defendant 
was  never  actually  arrested  on  it,  his  attorney  having  given  an 
undertaking  to  the  officer  to  put  in  bail ;  nor  was  special  ball 
put  in,  the  defendant  having  obtained  a  rule  for  entering  a 
common  appearance,  on  account  of  a  defect  in  the  affidavit  to 
hold  to  bail :  the  court  of  Common  Pleas  held  that  this  was 
not  a  case  within  the  statute,  for  the  defendant  was  neither 
arrested  nor  holden  to  special  bail.  Amor  v.  Blofteld,  I  Dotal. 
277.  So,  where  the  defendant  pat  in  special  bail,  but  never 
was  arrested  upon  the  capiat,  the  court  of  Exchequer  held  it 
to  be  insufficient.  Bates  v.  Pilling,  2  Dowl.  367.  but  see 
Wilson  v.  Broughton,  Id.  631. 

2.  That  the  plaintiff  recovered  a  certain  sum  only.  If  this 
by  mistake  be  omitted  in  the  affidavit,  the  court  may  refer  to 
the  judge's  notes  taken  at  the  trial,  to  supply  the  omission. 
Van  Neuvel  v.  Hunter,  1  Hat.  &  W.  273.  The  verdict  is 
almost  conclusive  that  the  sum  found  by  it  (if  any)  is  the 
real  amount  of  the  debt  due  from  the  defendant  to  the  plain- 
tiff :  the  court  will  not  retry  the  facts  of  the  case  upon  affi- 
davit, but  will  take  them  as  the  jury  have  found  them.  Twm 
v.  Otborn,  4  Dowl.  107,  I  Har.  &  W.  274,  n.  The  court 
have  therefore  refused  to  attend  to  affidavits  tending  to  shew 
that  the  verdict  was  erroneous.  Id.  So,  where  the  plaintiff 
by  his  affidavit  denied  an  agreement  which  had  been  proved 
at  the  trial,  and  swore  that  the  whole  sum  claimed  was  justly 
due  to  him,  the  court  disregarded  the  affidavit,  and  acted  upon 
the  evidence  given  at  the  trial.  Olenville  v.  Hutching,  1 
B.  &  C.  91.  So,  it  was  holden  to  be  no  answer  to  an  appli- 
cation of  this  kind,  (although  probably  a  ground  for  a  new 
trial)  that  the  plaintiff's  demand  had  been  reduced  at  the 
trial  by  the  false  testimony  of  a  witness,  who  was  in  fact  a 
partner  of  the  defendant,  although  she  swore  she  was  only 
his  servant.  Tipton  v.  Gardiner,  5  Nev.  &  M.  424.  But  where 
a  witness  at  the  trial  proved  a  payment  of  £24  by  the 
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tiff  for  the  defendant,  and  which  formed  put  of  the  sum  for 
which  the  defendant  had  been  holden  to  bail ;  but  the  jury 
disbelieving  him,  gave  a  verdict  for  the  residue  of  the  demand 
only :  upon  an  application  on  this  statute,  to  tax  the  defend- 
ant bis  coats,  the  court  held  that  under  the  circumstances  it 
did  not  appear  that  there  was  such  an  absence  of  reasonable 
and  probable  cause  as  would  warrant  them  in  granting  the 
rale.  Smith  v.  Smith,  3  Bowl.  733.  The  affidavit  must  shew 
also  that  the  sum  was  recovered,  in  the  legal  sense  of  that 
term ;  if*  upon  a  compromise  between  the  parties,  the  plaintiff 
take  a  smaller  sum  than  that  for  which  he  held  the  defendant 
to  bail,  it  would  not  come  within  the  meaning  of  the  act. 
LmtkwaUe  v.  Bettings,  2  Smith,  667.  So  if  the  defendant 
pay  money  into  court,  and  the  plaintiff  take  it  out,  and  pio- 
ceed  no  further  in  the  action :  this  is  no  ground  for  an  appli- 
cation upon  this  statute,  however  disproportionate  the  sum 
paid  in  and  that  sworn  to  may  be ;  for  the  sum  is  not  reco- 
vered, within  the  meaning  of  the  statute  Rouveroy  v.  Als- 
ton, 13  East,  90.  Butler  v.  Brown,  1  Brod.  &  B.  66.  Pvrler 
v.  Pittman,  2  D.  &  R.  266.  Davey  v.  Benton,  2  B.  &  C.  71 1. 
Rotpe  v.  Rhodes,  2  Dotal.  384.  And  the  same,  where  the  pay- 
ment into  court  is  pleaded,  and  the  plaintiff  takes  the  money 
out  and  proceeds  to  tax  his  costs ;  the  new  rule,  requiring  it 
to  be  pleaded,  making  no  difference.  Brookes  v.  Rigby,  4 
Net*.  &  M.  3.  So,  for  the  same  reason,  if  the  cause  be  referred 
to  an  arbitrator,  and  he  award  a  less  sum  to  the  plaintiff  than 
that  for  which  he  has  holden  the  defendant  to  bail,  it  is  not  a 
case  within  the  statute.  Holder  v.  Raith,  4  Nev.  &  A/,  4ftf>, 
1  Bar.  &  W.  8.  Payne  v  Aston,  1  Brod.  &  B.  278.  Keene  v. 
Deeble,  3  B.  &  C.  491.  Sherwood  v.  Taylor,  6  Bing.  280,  unless 
the  cause  be  referred  at  nisi  prius,  and  a  verdict  taken  subject 
to  the  award,  Turnery.  Prince,  5  Bing.  191,  and  see  SUversiiles 
v.  Botcley,  1  Moore,  92,  or  the  cause  and  all  matters  in  diffe- 
rence be  so  referred,  and  the  award  adjudicate  on  the  matter 
of  the  action  distinctly  from  the  others ;  Jones  v.  Jehu,  5  Dawl. 
130,  2  Hot.  &  W.  119;  and  even  in  that  case  the  court  will 
not  entertain  the  motion,  if  by  the  terms  of  the  reference  the 
costs  were  to  abide  the  event.  Thomson  v.  Atkinson,  6  B.  &  C. 
193.  Where  a  verdict  was  taken,  and  the  cause  referred  at 
nisi  prius,  and  by  the  order  the  same  power  was  given  to  the 
arbitrator  that  the  court  possessed  with  respect  to  the  de- 
fendant's costs ;  the  defendant  had  been  holden  to  bail  for 
£109,  and  the  arbitrator  awarded  £50,  but  made  no  order  as 
to  the  defendant's  costs  under  this  statute :  upon  an  appli- 
cation to  the  court  to  tax  the  defendant's  costs,  on  the  ground 
of  his  having  been  holden  to  bail  for  £109  without  reasonable 
or  probable  cause,  Williams,  J.  said,  that  as  the  arbitrator,  who 
had  heard  all  the  evidence,  had  declined  to  make  the  order, 
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he  could  not  interfere.    Greenwood  v.  Joktuon,  3  Dowl.  606, 

1  itar.  &  W.  184. 

3.  That  the  plaintiff  had  not  any  "  reasonable  or  probable 
cause"  for  holding  the  defendant  to  bail  for  such  an  amount* 
It  is  not  necessary  to  shew  malice.  Dmlan  v.  Brett,  10 
B.  ft  C.  117.  Earle  v.  Wynne,  1  Cromp.  ft  M.  532.  And  on 
the  other  hand,  it  is  not  sufficient  to  shew  that  the  plaintiff 
has  recovered  a  less  sum;  Roper  v.  Shevehf,  2  Dowl.  14s 
although  if  the  difference  be  very  great,  (as  for  instance, 
where  the  arrest  was  for  £33,  and  the  plaintiff  recovered  only 
£3  9*.)>  and  be  not  explained  by  the  affidavits  on  the  part  of 
the  plaintiff,  that  circumstance  alone  may  satisfy  the  court 
that  there  was  no  reasonable  or  probable  cause  for  the  arrest  \ 
Summers  v.  Grotvenor,  2  Dowl,  244.  Nicholas  v.  Hayter,  4 
Nev.  ft  M.  882.  and  tee  Hall  v.  Forget,  I  Dowl.  696 ;  and  in 
proportion  as  the  difference  is  smaller,  the  evidence  of  want  of 
reasonable  and  probable  cause  must  be  more  cogent  and 
satisfactory.  See  Paley  v.  Barker,  1  Har.  ft  fV.  208.  Pineher 
v.  Brown,  &  Moore,  690.  If  the  difference  arise  from  the 
plaintiff  holding  the  defendant  to  bail  for  the  amount  of 
items  in  his  account,  of  which  he  knew  he  had  no  evidence, 
the  court  will  grant  the  defendant  his  costs.  Griffith*  v. 
Pointon,  2  Nev.  ft  M.  67*5.    Nicholas  v.  Hayter,  supra. 

Where  the  plaintiff  held  the  defendant  to  bail  for  a  sum  for 
board  and  lodging,  calculated  after  the  rate  of  £2  a  week,  and 
at  the  trial  it  was  proved  that  the  plaintiff  had  expressly 
agreed  to  charge  at  the  rate  of  £1  a  week  only,  and  a  verdict 
was  given  accordingly :  the  court  granted  the  defendant  his 
costs  under  this  statute,  although  the  plaintiff  in  his  affidavit 
swore  that  he  never  made  any  such  agreement  as  that  proved 
at  the  trial.     Gienville  v.  Hutchin*,  1  B.  ft  C.  91.    See  Anon, 

2  Smithy  26  h  So  where  the  plaintiff  sold  goods  to  the 
defendant,  to  be  paid  for,  half  in  ready  money,  and  the  other 
half  by  a  bill  at  three  months;  and  the  defendant  having 
refused  to  pay  the  half  in  ready  money,  the  plaintiff  arrested 
him  for  the  whole:  the  court  held  that  he  had  no  reasonable 
or  probable  cause  for  doing  so,  and  that  the  defendant  there- 
fore was  entitled  to  his  costs.  Day  v.  Pickton,  10  B.  ft  C.  120. 
Where  the  plaintiff  agreed  with  the  defendant  to  do  the  iron 
work  of  four  houses  at  certain  prices,  and  the  amount  was 
paid  to  him ;  he  afterwards  agreed  to  do  the  ironwork  of  two 
more  houses  at  the  same  prices,  and  subsequently  made  the 
ironwork  for  two  others  without  any  express  agreement  upon 
the  subject,  but  for  the  last  four  houses  it  was  doubtful 
whether  he  was  to  be  paid  by  the  defendant  or  one  J.  P. ;  he 
sent  in  his  account  to  J.  P.  amounting  to  £44,  according  to 
the  agreed  prices,  and  because  J.  P.  did  not  pay  him,  be 
arretsed  the  defendant,  not  merely  for  the  amount  according 
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to  the  ■greed  prices,  (rat  for  £65,  the  amount  according  to 
measure  and  value,  and  at  the  trial  he  obtained  a  terdict  for 
the  £44  only :  the  court  held  that  he  had  no  reasonable  or 
probable  cause  for  holding  the  defendant  to  bail  for  the  £65, 
and  that  the  defendant  therefore  was  entitled  to  his  costs. 
Brmdley  v.  MUnes,  1  Bing.  N.  C.  738,  1  Hodg.  118.  So,  where 
goods  'were  sold  and  delivered  by  the  plaintiff  to  the  defend* 
ant,  but  the  defendant  objected  to  them  on  the  ground  of  their 
being  badly  manufactured,  and  the  plaintiff  agreed  to  take 
them  back,  and  they  were  sent  back  accordingly ;  the  plaintiff 
however  again  sent  them  to  the  defendant,  and  then  arrested 
him  for  the  amount :  the  plaintiff  having  recovered  less  than 
the  sum  for  which  he  held  the  defendant  to  bail,  the  court 
held  the  defendant  to  be  entitled  to  his  costs.  IAnley  v.  Bates, 
1  7>r.  753.  See  also  Russell  v.  Atkinson,  2  Nev.  &  Af.  667. 
Where  the  plaintiff  bought  a  horse  from  the  defendant  for 
£90,  warranted  sound,  for  which  he  gave  his  own  horse, 
valued  at  £60,  and  £30  in  money ;  the  hone  purchased 
turned  out  to  be  unsound,  and  the  plaintiff  offered  to  return 
him,  but  the  defendant  refused  to  take  him  back,  and  the 
horse  was  accordingly  sent  to  a  livery  stable  to  be  kept  for 
the  defendant ;  the  plaintiff  then  brought  an  action  on  the 
warranty  against  the  defendant,  and  held  him  to  bail  for  the 
£90,  but  at  the  trial  recovered  £48  only :  the  court  held  that 
the  plaintiff  had  no  right  to  treat  the  contract  as  rescinded, 
and  arrest  the  defendant  for  the  whole  of  the  £90,  and 
that  the  defendant  therefore  was  entitled  to  his  costs  under 
this  statute.  GomperU  v.  Denton,  1  Dowl.  623.  Where  the 
plaintiff  caused  the  defendant  to  be  arrested  for  a  debt,  with 
respect  to  the  greater  part  of  which  he  knew  he  had  been 
discharged  under  the  Insolvent  Act,  and  at  the  trial  the 
plaintiff  recovered  for  the  residue  only :  the  court  held  the 
defendant  to  be  entitled  to  his  costs  under  this  statute. 
Id.  Huntmgtower  v.  Heeley,  7D.&  R.  369.  If  the  plaintiff 
and  defendant  have  cross  demands  upon  each  other,  and  the 
plaintiff,  instead  of  holding  the  defendant  to  bail  for  the 
balance  merely,  hold  him  to  bail  for  the  whole  amount  of  the 
debtor  side  of  his  account,  and  recover  for  the  balance  only : 
the  court  will  grant  the  defendant  his  costs  under  the  statute. 
Drone/letd  v.  Archer,  b  B.  &  A.  513.  Sims  v.  Jaquest,  2  Dowl. 
800.  and  see  Austin  v.  Debnam,  3  B.  &  C.  139.  And  where  a 
plaintiff  thus  held  a  defendant  to  bail  for  £105,  the  whole 
amount  of  the  debtor  side  of  his  account,  when  he  knew  that 
he  was  indebted  to  the  defendant  in  one  sum  of  £39,  and 
others  of  which  he  did  not  know  the  amount,  and  he  reco- 
vered but  £17:  it  was  holden  to  be  no  answer  to  an  appli- 
cation for  costs  under  this  statute,  to  say,  that  the  defendant 
refused  to  make  out  and  deliver  his  account  when  required  to 
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do  bo.  Athton  v.  NauU,  2  Dowl.  727.  So  where  the  plain* 
tiff  caused  the  defendant  to  be  arrested  for  £1, 123»  when  he 
had  the  means  of  knowing 'that  only  £715  was  due  to  him, 
the  court  held  the  defendant  to  be  entitled  to  his  coats. 
Fotter  v.  Wetton,  6  Bing.  527.  Where  the  arrest  was  for  £68, 
as  the  balance  of  a  long  account  between  the  parties,  and 
only  £23  recovered,  and  it  appeared  upon  an  investigation  of 
the  plaintiff's  accounts  before  an  arbitrator  that  they  were 
kept  most  inaccurately,  forty  or  fifty  items  in  them  being 
found  to  be  wrong,  and  sums  charged  for  disbursements  which 
had  never  been  made :  the  court  awarded  the  defendant  his* 
costs  under  this  statute,  although  it  appeared  that  the  defend* 
ant,  before  action  brought,  but  at  a  time  when  he  was  not 
apprized  of  the  inaccuracies  in  the  account,  offered  to  accept 
a  bill  for  the  alleged  balance  of  £66.  Hall  v.  Forget,  1  Dowl. 
696.  So  where  the  arrest  was  for  £86,  and  the  sum  recovered 
£15  only,  and  it  appeared  that  the  only  cause  of  action  was 
for  unliquidated  damages,  for  which  the  plaintiff  should  not 
have  holden  the  defendant  to  bail  at  all :  the  court  granted 
the  defendant  his  costs.  Beare  v.  Pinkus,  4  Nev.  &  M.  846, 
So  where  the  plaintiff  sent  in  his  bill  to  the  defendant,  a  lady, 
amounting  to  £18,  and  not  being  paid,  sent  in  another  with 
an  additional  item  of  £2  for  a  pair  of  stays  furnished  by  him, 
but  which  at  the  trial  were  proved  to  have  been  previously 
returned,  as  not  fitting  the  defendant ;  he  then  had  the 
defendant  arrested  for  the  £20,  and  accompanied  the  officer 
who  made  the  arrest ;  but  at  the  trial  he  had  a  verdict  for  the 
£18  only :  upon  an  application  by  the  defendant  for  costs, 
the  court  granted  them,  saying  that  there  was  no  reasonable 
or  probable  cause  for  the  arrest  as  for  as  respected  the  £2, 
and  without  that  the  defendant  could  not  have  been  arrested. 
Sutton  v.  Burgestt  4  Dowl.  376.  So  where  the  defendant,  an 
infant,  being  arrested  for  £20.  2s.  Id.  pleaded  his  infancy,  to 
which  the  defendant  replied  that  the  goods  were  necessaries ; 
at  the  trial  the  plaintiff  succeeded  upon  his  replication,  but 
was  able  to  prove  the  delivery  of  goods  to  the  amount  of 
£10  only,  and  he  had  a  verdict  for  that  amount:  upon  an 
application  by  the  defendant  for  costs,  the  court  granted  them, 
although  the  plaintiff  swore  to  the  delivery  of  the  whole  of 
the  goods ;  but  the  court  would  look  only  to  the  verdict  upon 
that  subject ;  and  they  added  "  it  is  well  that  parties  should 
know,  when  a  debt  amounts  just  to  £20,  the  risk  they  run  in 
making  an  arrest."  Ballantine  v.  Taylor,  1  Nev.  &  P.  219. 
Where  the  defendant  was  arrested  for  £28  for  beer,  and  at  the 
trial  it  appeared  that  he  lodged  at  the  house  of  the  plaintiff, 
who  kept  a  beer  shop,  that  he  was  almost  constantly  drunk, 
that  whilst  drunk  he  was  still  furnished  with  beer  by  the 
plaintiff,  both  for  himself,  and  for  any  other  persons  whom 
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lie  choose  to  treat  with  it,  upon  one  occasion  to  the  extent  of 
thirty-six  quarts  in  the  day ;  and  upon  the  judge  telling  the 
jury  that  it  was  improper  to  supply  the  defendant  with  beer 
whilst  in  a  state  of  intoxication,  the  jury  gave  the  plaintiff  a 
verdict  for  £5  only :  this  was  holden  to  be  a  case  within  the 
statute,  and  the  court  granted  the  defendant  his  costs.  Erie 
V.  Wynne,  2  Dowl.  23.  Where  an  attorney  held  his  client  to 
bail  for  £500,  the  amount  of  his  bill  delivered,  but  which,  on 
being  referred  for  taxation,  was  taxed  at  £299 :  upon  an 
application  by  the  defendant  for  his  costs  under  this  statute, 
the  court  referred  it  to  the  master  to  say  whether  the  plain- 
tiff  had  any  reasonable  and  probable  cause  for  holding  the 
defendant  to  bail  for  £500,  and  upon  the  master  reporting  in 
the  negative,  the  court  granted  the  defendant  his  costs. 
Rtbmaon  v.  EUam,  5  B.  &  A.  661.  Also  if  executors  hold  to 
bail  without  reasonable  or  probable  cause,  they  are  liable  to 
pay  coats  under  this  statute,  in  the  same  manner  as  other 
persons ;  for  they  would  be  liable  to  an  action,  and  this  is  an 
analogous  remedy;  Treleyv.  Reid,  5B.  &l  A.  515;  but  the 
court  will  require  a  strong  case  to  be  made  out,  to  induce 
them  to  grant  a  rule  under  this  statute  against  an  executor. 
See  Foulkes  v.  Neighbour,  1  Marth,  21. 

But  where  the  difference  between  the  sum  for  which  the 
defendant  was  holden  to  bail  and  the  sum  recovered,  con- 
sisted of  an  item,  for  which  it  might  reasonably  be  doubted 
whether  in  law  the  plaintiff  was  not  entitled  to  recover,  the 
court  held  it  not  to  be  a  case  in  which  the  defendant  ought 
to  have  his  costs  under  this  statute.  Stoma  v.  Taylor,  1  Nev.  & 
M.  250,  1  Dowl.  697,  n.  See  James  v.  Francis,  5  Price,  1.  And 
where    a   woman,    being  arrested    for  £500,    pleaded    her 
coverture,  and  the  plaintiff  recovered  only  £38,  being  the 
■mount  of  money  which  he  had  lent  to  her  after  the  death  of 
her  husband ;  she  then  applied  for  costs,  but  shewed  no  facts 
from  which  it  could  be  implied  that  the  defendant  knew  her 
to  be  married  whilst  she  was  incurring  the  residue  of  the 
debt,  and  on  the  other  hand  the  plaintiff  swore  most  posi- 
tively that  he  was  not  aware  of  the  defendant's  being  a 
married  woman:    the  court  held  the  defendant  not  to  be 
entitled  to  her  costs.      Spooner  v.  Dank*,  7  Bing.  772   1  Dowl. 
232.    So  where  the  difference  arose  from  the  different  testi- 
mony given  by  the  witnesses  for  the  plaintiff  and  for  the 
defendant,  as  to  the  price  of  the  goods  for  the  value  of  which 
the  action  was  brought,  the  jury  taking  a  mean  of  their 
estimates,  and  finding  their  verdict  accordingly:   the  court 
refused  to  grant  the  defendant  his  costs.    Shotwell  v.  Barlow, 
\  Gate,  107, 3  Dowl.  709.   And  tee  ManteU  v.  SouthaU,  2  Bing. 
N.  C.  74.    So  where  the  affidavit  was  for  £27,  the  writ  by 
mistake  for  £37,  but  the  claim  of  debt  indorsed  on  the  back 
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of  it  was  for  £27  only,  and  the  officer  was  apprised  of  the 
mistake,  and  desired  to  arrest  for  £27  only ;  at  the  trial  the 
plaintiff  proved  a  debt  to  the  amount  of  £28,  but  owing  to 
the  omission  of  a  count  in  his  declaration  applicable  to  a  part 
of  his  demand  amounting  to  £8,  he  obtained  a  verdict  for 
£20  only :  the  court  refused  to  grant  the  defendant  his  coats 
under  this  statute,  holding  that  this  was  an  arrest  for  £27 
only,  and  that  the  plaintiff  had  reasonable  and  probable  cause 
for  holding  to  bail  to  that  amount.  Preedy  v.  APFariane, 
3  Dowl.  458,  1  Gale,  20.  So  where  the  defendant  was 
arrested  for  £100,  and  the  arbitrator  to  whom  the  cause  was 
referred  awarded  the  plaintiff  £39  only ;  yet  as  it  appeared 
that  the  accounts  were  very  complicated,  the  court  refused  to 
give  the  defendant  his  costs.  Turner  v.  Prince,  6  Bing.  191. 
And  eee  Sherwood  v.  Taylor,  6  Bing.  280.  So  where  the 
plaintiff  held  the  defendant  to  bail  for  £48,  and  recovered 
£44,  the  difference  being  the  amount  of  a  tea  urn,  which  was 
proved  to  have  been  returned ;  but  it  also  appeared  that  the 
plaintiff  was  not  aware  of  its  being  returned,  nor  did  the 
defendant  apprize  him  of  it  until  he  proved  it  at  the  trial : 
the  court  under  these  circumstances  refused  the  defendant  his 
costs.    Roper  v.  Sheveky,  2  Dowl.  14. 

4.  As  to  the  motion :  it  can  be  made  only  in  the  court  in 
which  the  action  was  commenced.  And  therefore  where  a 
cause  in  the  palace  court  was  removed  into  one  of  the  courts 
at  Westminster,  and  tried  there,  the  latter  court  refused  to 
entertain  an  application  for  costs  under  this  statute.  Cos- 
tello  v.  Corlett,  4  Bing.  474.  Handley  v.  Levy,  8  B.&C. 
687.  James  v.  Dawson,  1  Dowl.  341.  Connell  v.  Watson, 
2  Dowl.  139. 

If  the  defendant  might  be  sued  in  a  court  of  Requests,  $e.] 
It  is  unnecessary  to  give  here  a  list  of  the  different  local 
Acts  of  Parliament,  by  which  courts  of  request,  courts  of 
conscience,  fltc.  throughout  the  country  are  established  or 
regulated;  there  are  but  few  attornies,  residing  within  the 
jurisdiction  of  such  a  court,  or  in  its  neighbourhood,  that  are 
not  provided  with  a  copy  of  the  act  relating  to  it.  It  may 
be  desirable  however  to  make  a  few  observations  upon  these 
acts  generally,  in  order  to  draw  the  attention  of  attotnies  to 
the  subject ;  as  it  is  often  of  great  importance  that  an  attor- 
ney, before  he  commences  an  action,  or  before  be  shapes  his 
defence  to  it,  should  ascertain  correctly  whether  the  cause  of 
action  is  such  as  may  be  sued  for  in  any  court  of  this  des- 
cription. 

These  acts  are  usually  confined  to  cases  of  debt,  for  which 
an  action  of  debt  on  simple  contract,  or  indebitatus  assumpsit 
would  lie,  if  sued  for  in  the  courts  at  Westminster :  see  Semkj 
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▼.  Miller,  5  Rait,  194 :  the  jurisdiction  of  court*  of  request 
seldom,  if  ewer,  extend  to  suits  for  the  breach  of  special 
agreements,  not  being  for  the  payment  of  money,  tee  Jonat  v. 
Ortenmg,  5  T.R.  529.  Mansfield  v.  Breary,  3  Nev.  ft  Af.  471. 
Wittam  v.  l/fry,  2  Dotei.  543,  and  never  to  actions  of  tres- 
pass, or  on  the  case  for  torts.  8ee  Lawton  v.  Moggridge.  1 
Taunt.  396.  Post  v.  Coare,  2  B.  ft  P.  588.  Some  prohibit 
suits  lor  the  balance  of  an  account,  where  the  account  itself 
originally  exceeded  the  sum  to  which  the  jurisdiction  is 
limited ;  tee  Hartant  v.  Larkm,  3  Brod.  ft  B.  257.  Moreau 
y.  Hicks,  4  Nev.  ft  AT.  563,  I  Har.  ft  W.  87 ;  others  do 
not.  Bee  Walker  y.  Walton,  8  fling".  414.  Fomin  y.  Owetf, 
1  If .  ft  £.  593.  Some  prohibit  all  suits  for  rents ;  and  this 
this  has  been  holden  to  extend  to  suits  for  use  and  occu- 
pation, tee  Wooley  y.  Chutman,  Doug.  232,  244.  Kiddy. 
Mason,  3  Dowl.  96.  Holden  y.  Newman,  13  East,  161,  and 
even  to  a  suit  against  a  receiver  who  had  received  rent :  Drew 
v.  Fletcher,  1  B.&C.  283 :  others  do  not.  See  Axon  v.  DoJ- 
Iknore,  3  2).  ft  £.  51.  Some  require  that  the  cause  of  action 
should  arise  within  the  jurisdiction ;  B.  v.  Denser,  6  T.  R. 
342.  Bailey  v.  ChUty,  5  Dourt.  307 ;  others  do  not.  Bail- 
don  v.  POter,  3fi.fc/  210.  Oaket  v.  <4fttn,  Af'CW.  582. 
But  none  of  (hem  extend  to  contracts  made  at  sea.  See  M*  Col- 
lam  y.  Carr,  I  B.  ft  P.  223. 

The  sum  is  always  specifically  limited,  within  which  parties 
may  sue  in  the  court  of  requests:  often  40# .  in  analogy  to  the 
jurisdiction  of  the  county  court ;  sometimes  £5,  and  in  some 
instances  even  £10.  And  where,  instead  of  suing  in  the 
court  of  requests,  the  plaintiff  brings  an  action  in  one  of  the 
courts  at  Westminster,  and  recovers,  the  verdict  will  be 
deemed  conclusive  as  to  the  amount  of  the  debt  due  from  the 
defendant  to  the  plaintiff  at  the  commencement  of  the  action ; 
Drew  v.  Coles,  2  Oromp.  ft  /.  505.  Chadwick  v.  Bunning,  5 
B.  ft  0.  632.  Younger  v.  ffiltby,  6  Taunt.  452 ;  even  whese 
the  plaintiff  was  not  able  to  establish  the  whole  of  his  claim, 
by  reason  of  the  absence  of  a  witness,  and  he  therefore  had  a 
verdict  for  less  than  the  amount,  the  case  was  holden  to 
be  within  a  court  of  requests  Act.  Moore  v.  Jones,  2  Dowl. 
58.  This,  however,  must  not  be  deemed  to  extend  to  cases, 
where  the  original  debt  is  reduced  within  the  limited  sum  by 
a  set  off ;  Qobed  v.  Biri,  2  Chit.  394.  Jenkinton  v.  Norton,  5 
Dowl.  74.  MCollam  y.  Carr,  1  B.  ft  P.  223.  Porter  v. 
Pktipot,  14  East,  344 ;  or  where  there  is  a  plea  of  tender, 
WaieteU  v.  Atkinson,  3  Bing.  289.  Downet  v.  Ray,  1  Har.  ft 
JP.  649,  or  money  paid  into  court,  Miller  v.  Williams,  5  Esp. 
19.  See  Parrent  y.  Morgan,  3  Dowl.  792.  but  tee  Turner 
v.  Barnard,  5  Dowl.  170,  and  the  plaintiff  has  a  verdict  for  a 
small  sum  beyond  the  money  tendered  or  paid  in.    But  it  is 
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otherwise,  if  the  amount  he  reduced  by  a  payment  on  account 
before  action  brought,  Nightingale  v.  Barnard,  4  Bxng.  169. 
Chadwick  v.  Burning,  5  B.  &  C.  532.  Clarke  v.  Askew,  8  Eatt, 
28.  J7orne  v.  Hughes,  8  £d«t,  317,  or,  it  seems,  by  a  plea  of 
the  statute  of  limitations.  Shaddick  v.  Bennett,  7  D.  &  R. 
229,  4  B.  &  C.  769. 

The  statutes  upon  this  subject,  vary  very  much  as  to  the 
required  residence  of  the  parties  within  the  jurisdiction  of  the 
court  of  requests :  some  require  actual  residence ;  others 
merely  that  the  party  shall  seek  his  livelihood  or  have  his 
place  of  business  within  it ;  sOme  require  only  the  defendant 
to  reside  within  the  jurisdiction ;  see  BaUdon  v.  Fitter,  3  B. 
&  A.  210.    Lees  v.  Rogers,  4  Taunt.  150.    Graham  v.  Browne^ 

1  Dowl,  309;  others  require  both  plaintiff  and  defendant. 
Brooks  v.  Moravia,  2  H.  Bi.  220.  Dillamore  v.  Capon,  I  Bing. 
388.  Busby  v.  Fearon,  8  T.  R.  235.  And  it  will  be  no 
answer  to  an  objection,  for  suing  in  a  superior  court  instead 
of  a  court  of  requests,  to  say  that  the  plaintiff  was  not  aware 
of  the  defendant's  residing  within  its  jurisdiction.  Crowder 
v.  Belly  2  DowL  508.  Attornies,  unless  specifically  named  in 
these  Acts,  are  not  deemed  to  be  within  them,  either  as 
plaintiffs,  Hessey  v.  Jordan,  Doug.  382,  tit.    Johnson  v.  Bray, 

2  Brod.  &  B.  698.  Board  v.  Parker,  7  East,  46,  or  defen- 
dant's; Wiltshire  v.  Lloyd,  Doug.  366,  381.  Hodding  r.  War- 
rand,  7  East  50;  barristers  are.  WettenhaU  v.  Wakefield,  2 
Dowl.  759.  Assignees  of  bankrupts  are  within  them,  unless 
expressly  excepted.  Keay  v.  Rigg,  1  B.  &  P.  11.  Wordy. 
Abrahams,  1  B.  &  A,  367.  So  are  executors  and  administra- 
tors, when  plaintiffs ;  Wace  v.  Wyburd,  Doug.  234,  246 ;  but 
not  when  defendants,  unless  expressly  named  in  the  Act. 
AUway  v.  Burrows,  Doug.  250,  263. 

If  a  plaintiff  sue  in  one  of  the  courts  at  Westminster,  for  a 
cause  of  action  cognizable  by  one  of  those  courts  of  request, 
the  statute  regulating  the  latter  court  sometimes  exempts  the 
defendant  from  costs  in  the  court  above,  often  obliges  the 
plaintiff  to  pay  costs,  and  sometimes  double  and  even  treble 
costs.  This  may  in  some  cases  be  after  judgment  by  default ; 
see  Dunster  v.  Day,  8  East,  239 ;  in  others,  not  unless  there 
have  been  a  trial:  Harris  v.  Lloyd,  4  M.  &  S.  171 ;  some- 
times where  a  cause  is  referred  to  arbitration,  and  award  made, 
Day  v.  Mearns,  2  Chit.  156,  sometimes  not :  according  to  the 
wording  of  each  particular  statute.  But  it  makes  no  difference 
whether  the  cause  be  tried  before  a  judge  of  the  superior  courts, 
or  before  the  judge  of  any  inferior  court  or  undersheriff 
by  virtue  of  a  writ  of  trial.  Bond  v  Bailey,  3  Dowl.  808, 
1  Gale,  162.  Shaw  v.  Oates,  4  Dowl.  720.  Turner  v.  Bar. 
nard,  5  Dowl.  170.     Croad  v.  Harris,  1  Har.  &  W.  657. 

As  to  the  mode  of  making  the  objection!  it  will  depend  upon 
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the  manner  in  which  the  Act  regulating  the  court  of  requests 
is  wonted.  If  the  Act  contain  prohibitory  words,  "  that  no 
action  for  any  debt  not  amounting  to  [40*.]  and  recoverable 
by  this  Act,  shall  be  brought  against  any  person  residing 
within  the  jurisdiction/'  &c.,  or  the  like,  it  is  in  that  case  a 
defence  to  the  action,  Parker  v.  Biding,  1  East,  352,  and  may 
be  pleaded  in  bar ;  Taylor  v.  Blair,  3  T.  R.  452.  Clarke  v. 
Hamlet,  1  Har.  &  W.  177 ;  and  if  the  defendant  neglect  to 
plead  it,  he  will  not  be  allowed  to  enter  a  suggestion  to  the 
like  effect,  in  order  to  deprive  the  plaintiff  of  costs.  Id.  and 
see  Defries  ▼.  SneU,  4  Dawl.  680.  But  where  the  statute  does 
not  contain  such  prohibitory  words,  it  cannot  be  pleaded, 
Barney  v.  Tubb,  2  H.  Bl.  350.  Sandall  v.  Bennett,  3  Dowl. 
294,  but  the  defendant  must  apply  for  leave  to  enter  a  sug- 
gestion to  the  like  effect  upon  the  record.  Or  where  the 
statute  merely  deprives  the  plaintiff  of  costs,  tbe  defendant 
may  perhaps  move  to  stay  the  proceedings  in  the  action, 
on  payment  of  the  debt  without  costs,  after  verdict,  or  after 
the  execution  of  a  writ  of  inquiry  upon  judgment  by  default, 
(where  that  is  within  the  statute)  see  Fleming  v.  Daviet,  5  D. 
9l  R.  371,  but  not  before,  Meredith  V.  Drew,  I  Dow  I.  252.  Cul- 
tiford  y.  Dyche,  2  Chit.  895,  and  not  in  any  other  case. 

The  application  to  enter  a  suggestion  on  the  roll,  upon 
a  court  of  requests  Act,  must  be  made  before  final  judgment, 
Calvert  v.  Everard,  5  M.  &  S.  510.  Unwin  v.  King,  2  Dawl. 
693.  and  tee  Watchorn  v.  Cook,  2  M.  fit  S.  348,  if  judgment 
be  signed  in  term ;  and  where  it  was  signed  on  the  last  day  of 
the  term,  the  court  entertained  the  application  at  the  begin- 
ning of  the  following  term,  the  costs  not  being  then  taxed. 
Godson  v.  Lloyd,  4  Dowl.  157.  1  Qale  244.  But  where  the 
cause  was  tried  in  vacation,  and  the  judge  made  an  order  for 
immediate  execution,  which  was  accordingly  sued  out  and  ex- 
ecuted, the  court  held  that  the  defendant  might  afterwards  in 
the  following  term,  within  the  time  limited  for  moving  for  a 
new  trial,  move  for  leave  to  enter  such  a  suggestion  on  the  roll. 
Baddley  v.  Oliver,  1  Dowl.  698.  The  general  rule  however  is, 
that  the  defendant  must  apply  promptly.  See  Hippesley  v. 
Layng,  4B.&C.  863. 

Care  must  be  taken  that  the  affidavit  bring  tbe  defen- 
dant within  the  terms  of  the  Act;  see  Newton  v  Peacock, 
1  Dowl.  677.  Unwin  v.  King,  2  Dowl.  492.  Possett  v.  God- 
frey, Id.  587  ;  and  it  must  shew  that  he  was  so  at  the  time  of 
the  commencement  of  the  action. 

The  rule  is  a  rule  nisi,  which  is  afterwards  made  absolute  in 
the  usual  way.  After  the  rule  absolute  has  been  obtained, 
you  may  require  the  plaintiff  to  produce  the  roll,  for  the  pur- 
pose of  having  the  suggestion  entered;  if  he  refuse  to  do 
so,  the  court  will  compel  him.    Jones  v  Harris,  1  Dowl.  433. 
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The  following  references  to  cases,  which  have  been  decided 
upon  statutes  relating  to  the  courts  of  requests,  may  be 
found  useful ; — 

Bath :  Axon  v.  DaUimore,  3  D.  &  JR.  51 .  Baildon  v.  Fitter, 
3B.kA.2\0.  Hippesleyv.Layng,4B.kC.863.  Mertditk 
t.  Drew,  1  Dowl.  252.     Graham  v.  Brown,  Id  309. 

Birmingham:  Lee*  v.  Rogers,  4  7Ysunr.  150.  Tfenier  v. 
Barnard,  5  Dou?/.  170. 

Blackheath :  Moreau  y.  iftcftf,  4  Nev.  &  Af.  563,  1  Hot.  & 
FT.  87.    Moore  v.  Jones,  2  Dote/.  58. 

Bradford :  Drew  v.  Coles,  1  Doto/.  580. 

Brixton  :  Hatnley  v.  Hutton,  5  Dotoi.  332. 

Deptford :  Newton  v.  Peacock,  1  Dow/.  677. 

Derby :  Mansfield  v.  Brearey,  3  2Vet>.  &  Af.  471. 

Gloucester :  Croorf  v.  Harris,  1  /for.  &  FT.  657. 

Halifax :  FFHAer  v.  Watson,  4  Btng-.  414. 

Isle  of  Wight:  Oahes  y.  Atom,  McClel  582.  Wittam  v. 
l/fty,  2  Dotci.  543. 

London:  Younger  y.  Wtlsby,  6  7*atin^.  452.  Jordan  y. 
Strong,  5  M.  8t.  5.  196.  Home  v.  Hughes,  8  £art,  317. 
Dunster  v.  Day,  8  J5art,  239.  Board  v.  Parker,  7  ISart,  46. 
Sanoy  v.  Afi/Zer,  5  £a#f,  194.  7\*cfter  v.  Crosoy,  2  7Yittnr.  169. 
Ward  v.  Abrahams,  I  B.  &  A.  367.  Dttfon  v.  Rimmer,  1  Buig*. 
100.  Drew  v.  Fletcher,  1 B.  &  C.  283.  Fotntn  v.  0«u*tt,  1  Af. 
&  S.  393.  Shaddick  v.  Bennert,  4  B.  &  C.  769.  H'aufetf  ▼. 
.zftitinfon,  3  Bing.  289.  BrooJb  t.  Afororta,  2  H.  BL  220. 
Gould  v.  Collier,  1  £mtfA,  334.  Skinner  y.  Datne*.  2  TYnin*. 
196.  Cro/f  v.  Pitman,  5  TVximr.  648.  Stephens  v.  Derry,  16 
£fltff,  147.  Gray  v.  Cook,  8  JBatf,  336.  Jefferies  y.  fFattt,  1 
iV«r  Rep,  153.  Kemsett  y.  Wert,  5  D.  &.  A.  626.  Jonas  y. 
Greening,  5  7\  A.  529.  FFeto  v.  Broim,  5  T.  R.  535.  HoWen 
y.  Newman,  13  £a#f,  161.  WooUey  y.  Ctotifman,  Dottg-.  244. 
Foot  y.  Coare,  2  B.  &  P.  688.  £mtM  y.  HurreU,  1 0  B.  &  C.  542. 
Jteevef  v,  Stroud,  1  DoioZ.  399.  Dotidte  y.  GtWw,  W.  583 .  Rice 
y.  Leg*,  2  Dov/.  105.  Crowder  y.  Be//,  W.  508.  WettenhaU 
y.  Wakefield,  Id.  759.  HaVf  v.  Afajon,  3  Dowl.  85,  96.  Bond 
v,  Bailey,  Jd\  808,  1  Gale,  162.  Godson  y.  L/oyrf,  4  Dowl.  157. 
There  has  recently  been  an  Act  of  Parliament  passed  (5  flt  6 
W.  4,  c.  xliy.),  regulating  the  court  of  Requests  for  London, 
which  extends  its  jurisdiction  to  debts  of  £10,  but  omits  alto- 
gether that  clause  which  in  the  previous  Act  deprived  plaintiffs 
of  their  costs  if  they  sued  in  the  superior  courts.  See  Bliss  y. 
Johnson,  1  /for.  &  W.  648. 

Middlesex :  Fitzpatrick  v.  Pickering,  2  WHs.  68.  Hussey  y. 
Jordan,  1  Doug.  382,  n.  McCoUam  v.  Carr,  1  B.  &  J\  223. 
Ailway  v.  Burrow,  1  Doug*.  263.  FTace  v.  fVyburd,  1  Doug'. 
234,  246.  m/feAtre  y.  Uoyd,  1  Demg\  366,  361.  Harris  y. 
Uoyd,  4  Af.  &  S.  171.    CAaawidk  y.  Bupntng,  5  B.  &  C.  532. 
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Nightingale  ▼.  Barnard,  4  Bing.  1 69.  Jones  v.  Harris,  I  Ztotrf. 
374.  Fossett  v.  Godfrey,  2  Dow*.  587 .  l/fw*n  v.  /ft*£,  /d.  593. 
Samdall  v.  Bennett,  3  Dotol.  294.  Jenkinson  v.  Norton,  5  DotpJ. 
74.  Baity  ▼.  CAftry,  i<*.  307.  Do«m«  t.  /fay,  1  Hot.  &  W, 
649. 

Newcastle-upon-Tyne :  Burtby  v.  Fearon,  8  71.  A.  235. 

Rochester :  Hartant  v.  Larkin,  3  Brad.  &  B.  257. 

Sheffield :  R.  v.  Danser,  6  7*.  A.  242. 

Southwark :  Dillamore  v.  Capon,  1  Zftng\  388.  Spencer  v. 
Hotioway,  15  £<m/.  647.  Lawson  v.  Moggridge,  I  Taunt.  396. 
Barney  v.  Ht6o,  2  H.  BJ.  350.  Scott  v.  By*,  2  Bing.  344. 
CZarte  v.  ^star,  8  East,  28.     Claridge  v.  SroifA  4  Dote/.  583. 

Surrey :  Keay  v.  Bt£g\  1  B.  &  P.  11. 

Tower  Hamlets :  Per  Cur.  in  Woolley  v.  Cloutman,  Doug. 
233,  234.     IV/riei  v.  SneU,  4  Dotr/.  660. 

'Westminster:  Taylor  v.  Blair,  3  T.RA52.  Clark  v.  Hamlet, 
2  Air.  &  ST.  W7. 

2.  Upon  a  verdict  for  defendant. 

A  defendant  is  entitled  to  costs,  in  all  cases  where  the  plain- 
tiff, if  he  recovered,  would  be  entitled  to  them.  4  Jac.  1,  c.  3, 
23  H.  8,  c.  15,  *.  1.  Greetham  v.  the  Hund.  of  Theale,  3  Burr. 
1723.  So  in  actions  on  penal  statutes,  by  common  informers, 
the  defendant,  if  he  have  a  verdict,  will  be  entitled  to  costs  ;  1 
JBZ&z.  c  53 ;  although  the  plaintiff  would  not  have  been  entitled 
to  costs  had  he  recovered.     Wilkinson  v.  Allot,  Cowp.  366. 

Formerly,  and  even  after  the  statute  of  James  above  men- 
tioned, if  one  of  several  defendants  obtained  a  verdict,  he  was 
^not  entitled  to  costs,  if  the  plaintiff  had  a  verdict  against  the 
others.  See  Ingle  v.  Wordsworth,  3  Burr.  1284.  This  was  in 
some  degree  remedied  in  trespass,  assault,  false  imprisonment, 
and  ejectment,  by  stat.  8  &  9  W.  3,  c.  1 1 ;  but  even  in  cases 
within  that  statute,  according  to  the  practice  of  the  court  of 
King's  Bench,  if  the  defendants  pleaded  jointly,  the  costs  of 
the  party  acquitted  would  be  taxed  at  40*.  only.  Hughes  v. 
Chitty,  2  M.  &  S.  172.  But  now,  by  stat.  3  &  4  W.  4,  c.  42, 
s.32,  "where  several  persons  shall  be  made  defendants  in  any 
personal  action,  and  any  one  or  more  of  them,  upon  the  trial 
of  such  action,  shall  have  a  verdict  pass  for  him  or  them,  every 
such  person  shall  have  judgment  for  and  recover  his  reasonable 
costs,  unless  the  judge,  before  whom  such  cause  shall  be  tried, 
shall  certify  upon  the  record,  under  his  hand,  that  there  was 
a  reasonable  cause  for  making  such  person  a  defendant  in  such 
action."  As  to  what  shall  be  reasonable  cause,  see  Purneaux 
v.  Fort  her  by,  4  Camp.  136.  Aaron  v.  Alexander,  3  Camp.  35, 
cases  decided  upon  stat.  8  &  9  W.  3,  c.  11,  above  mentioned, 
for  which  the  present  section  was  substituted ;  and  see  Hum- 
phrey v.  Woddhouse,  1  Bing.  JV.  C.  506.    Upon  the  present 
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statute,  it  has  been  ruled  that  in  cases  within  it,  where  the 
defendants  defend  jointly,  the  one  acquitted  shall  be  entitled, 
not  merely  to  40*.  as  formerly  upon  the  statute  of  William,  as 
above  mentioned  (and  which  the  judges  think  unjust),  but  to 
an  aliquot  part  of  the  joint  costs ;  as  for  instance,  if  there  be 
three  defendants,  and  two  of  them  obtain  a  verdict,  they  shall 
be  entitled  to  two-thirds.  Griffith  v.  Jones,  4  Dowi.  159,  1 
Gale,  254.  Starving  v.  Cousins,  et  al,  1  Hodg.  159.  If  the 
defendants  plead  separately,  and  their  defences  be  conducted 
bona  fide  by  separate  attornies,  they  may  of  course  make  out 
separate  bills  of  costs ;  but  if,  although  apparently  separate, 
the  defence  really  be  joint,  the  court  will  nut  allow  them  Uf  do 
so  ;  and  if  there  be  a  doubt  upon  the  subject,  the  court  will 
refer  it  to  the  Master,  to  ascertain  the  fact,  and  to  tax  accord- 
ingly. Nanny  v.  Kenrick,  et  al,  2  Dowl.  334.  Even  where 
they  are  bona  fide  separate  defences,  if  the  verdict  be  general, 
the  costs  of  all  the  defendants  must  be  taxed  at  the  same  time. 
Smith  v.  Campbell,  6  Bing.  637. 

3.  Where  there  are  several  issues. 

Several  issues  arise,  either  from  there  being  several  counts 
in  the  declaration,  or  from  there  being  several  pleas.  Where 
the  defendant  obtains  a  verdict  upon  the  issue  joined  on  one 
of  several  pleas,  if  that  plea  be  a  defence  to  the  whole  action, 
the  defendant  will  be  entitled  to  the  postea,  and  the  general 
costs  of  the  cause.  Frankum  v.  Ld.  Falmouth,  4  Doict.  65 ; 
and  sec  Allenby  v.  Proudlock,  b  Nev.  &  M.  636.  In  all  other 
cases  the  plaintiff  will  be  entitled  to  them.  It  still,  however, ». 
remains  to  be  considered,  who  are  entitled  to  the  costs  of  the 
respective  issues ;  and  upon  this  subject,  whatever  might  have 
been  the  complexity  and  difficulty  formerly,  there  are  at  pre- 
sent two  of  the  new  rules,  which  render  the  matter  plain  and 
intelligible. 

By  R.  G.  H.  2  W.  4,  s.  74,  "no  costs  shall  be  allowed  on 
taxation  to  a  plaintiff,  upon  any  counts  or  issues  upon  which 
he  has  not  succeeded ;  and  the  costs  of  all  issues  found  for  a 
defendant,  shall  be  deducted  from  the  plaintiff's  costs."  The 
meaning  of  the  latter  part  of  this  rule  is,  that  the  defendant 
shall  be  allowed  the  costs  of  all  issues  found  for  him  ;  for  it 
may  happen  that  the  defendant's  costs  may  be  very  consider- 
able, and  the  plaintiff's  costs,  by  reason  of  a  certificate  entitling 
him  to  no  more  costs  than  damages,  or  the  like,  may  be  very 
trifling,  so  that  the  costs  of  the  defendant  could  not  be  de- 
ducted fiom  them ;  Milner  v.  Graham,  2  Dowl.  422 ;  and  the 
defendant  in  that  case  may  have  his  judgment  and  execution 
for  the  amount  of  them.  Twigg  v.  Potts,  4  Dowl.  266.  And 
the  costs  allowed  in  such  a  case  to  the  defendant,  even  where 


Costs.  263 

he  Is  not  entitled  to  the  general  costs  of  the  cause,  are  not 
merely  the  costs  of  the  pleadings,  but  the  costs  of  witnesses, 
and  all  other  expenses  incurred  by  him  in  respect  of  the  issues 
in  which  he  has  succeeded.    Doe  v.  Webber,  1  Har.  &  W.  10, 
4  Nev.  &  M.  381.  and  tee  Ratcltfe  v.  Hall,  1  Qale,  140.    But 
the  expenses  of  witnesses,  who  had  been  brought  to  prove  any 
of  the  issues  on  which  the  defendant  failed,  will  not  be  allowed, 
however  necessary  they  might  be  also  to  prove  the  issues  on 
which  he  succeeded.    Richards  v.  Cohen,  1  Dowl.  533.     Lard- 
ner  v.  Dick,  2  Dowl.  333.    See  Bodes  v.  Everatt,  3  Dowl.  687. 
And  if  the  plea  upon  which  he  has  succeeded,  on  being  sub- 
mitted for  the  opinion  of  the  court  upon  a  special  case,  turn 
out  to  be  bad,  he  will  not  be  allowed  any  costs  upon  that  issue ; 
Cartwright  v.  Cook,  I  Dowl.  529  ;  if  it  turn  out  to  be  good,  he 
will  be  allowed  not  only  the  costs  of  the  issue,  but  the  costs 
of  the  special  case,  &c.     Gosbell  v.  Archer,  I  Har.  &  W.  559. 
Where  the  jury  found  for  the  defendant,  upon  a  plea  which 
was  an  answer  to  the  whole  action,  and  the  judge  discharged 
the  jury  from  giving  a  verdict  upon  other  issues  in  the  action, 
the  defendant,  although  entitled  to  the  general  costs  of  the 
cause,  was  holden  to  be  entitled  only  to  the  costs  of  the  issue 
found  for  him,  and  not  of  the  others  with  respect  to  which 
the  jury  had  been  discharged.     VaUance  v.  Adams,  2  Dotcl.  118. 
On  the  other  hand,  if  the  general  issue  be  pleaded,  and  also 
special  pleas,  and  the  jury  find  for  the  defendant  on  the  general 
issue,  but  for  the  plaintiff  on  the  special  pleas  :  although  the 
defendant  in  that  case  is  entitled  to  the  general  costs  of  the 
cause,  yet  the  plaintiff  is  entitled  to  the  costs  of  the  issues 
found  for  him,  and  not  merely  to  the  costs  of  the  pleadings, 
but  of  his  witnesses,  &c.  applicable  to  those  pleas,   Hart  v. 
Cutbush,  2  Dowl.  456.    Spencer  v.  Hamerton,  6  Nev.  &  M.  22, 
1  Har.  &  IV.  700,  and  which  were  not  adduced  by  him  to 
prove  his  case  under  the  general  issue.    Where  in  an  action 
for  verbal  slander,  the  jury  gave  the  plaintiff  a  verdict  for  £50 
on  the  first  count,  and  £100  on  nine  other  counts;  one  of 
which  latter  counts  turning  out  bad  upon  error,  the  plaintiff, 
instead  of  having  a  venire  de  novo,  agreed  to  enter  a  remittitur 
as  to  the  £100  :  it  was  holden  that  by  remitting  the  damages 
on  the  nine  counts,  he  had  waived  his  right  to  costs  upon 
them  also,  although  there  was  only  one  of  them  bad.    Damn 
v.  Crease,  2  Dowl.  269.    Where  there  are  several  counts  in  the 
declaration,  and  the  general  issue  only  is  pleaded,  then  there 
axe  as  many  issues  as  counts,  within  the  meaning  of  this  rule, 
and  the  defendant  is  entitled  to  the  costs  of  such  as  are  found 
for  him.     Cox  v.  The  mason,  1  Dowl.  572.    Knight  v.  Brown, 
Id.  730.    So  in  ejectment,  if  there  be  two  demises  in  the  de- 
claration, and  the  jury  find  for  the  plaintiff  on  one,  and  for  the 
defendant  on  the  other,  the  defendant  is  entitled  to  his  costs 


264  Coi($. 

as  to  so  much  as  is  found  for  him,  within  the  meaning  of  this 
rule.  Doe  v.  Webber,  1  Har.  &  W.  10,  4  Nev.  &  M.  381.  So 
where  there  was  only  one  demise,  and  the  action  was  brought 
to  recover  several  tenements,  the  jury  having  found  a  verdict 
of  guilty  as  to  some  of  the  tenements,  and  not  guilty  as  to 
another,  the  court  held  that  the  defendant  was  entitled  to  Ids 
costs  as  to  the  tenement  with  respect  to  which  the  plaintiff 
had  failed.  Doe  v.  Errington,  4  Dowl.  602,  1  Har.  6c  W.  502. 
So  in  covenant,  if  there  be  several  breaches  assigned,  and 
special  pleas  pleaded  to  each,  the  defendant  will  be  entitled 
to  the  costs  of  the  issues  found  for  him.  Daubu*  v.  JNdfc- 
num,  4  Dowl.  129,  1  Hodg.  75. 

By  the  recent  rule  as  to  pleadings,  R.G.H.4W.4,  a.  5, 
"  several  counts  shall  not  be  allowed,  unless  a  distinct  subject 
matter  of  complaint  is  intended  to  be  established  in  respect  of 
each;  nor  shall  several  pleas  or  avowries  or  cognizances  be 
allowed,  unless  a  distinct  ground  of  answer  or  defence  is 
intended  to  be  established  in  respect  of  each."  And  if  move 
than  one  count  or  plea,  8tc.be  used,  in  apparent  violation  of  this 
rale,  the  opposite  party  may  apply  to  a  judge  to  have  it  struck 
out,  and  the  judge  shall  order  accordingly,  "  unless  he  shall 
be  satisfied,  upon  cause  shewn,  that  some  distinct  subject 
matter  of  complaint  is  bona  fide  intended  to  be  established  in 
respect  of  each  of  such  counts,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of  each  of  such  pleas,  avowries 
or  cognizances;  in  which  case  he  shall  indorse  upon  the 
summons  or  state  in  his  order,  as  the  case  may  be,  that  he  is 
so  satisfied ;  and  shall  also  specify  the  counts,  pleas,  avow- 
ries or  cognizances  mentioned  in  such  application,  which  shall 
be  allowed."  Id.  3.  6.  And  where  at  the  trial,  there  is  more 
than  one  count  or  plea,  and  the  party  rail  to  make  out  a  dis- 
tinct matter  of  complaint  or  defence,  &c.  in  respect  of  each, 
a  verdict  and  judgment  shall  pass  against  him  upon  each 
count  or  plea,  &c.  which  he  so  fails  to  establish,  "  and  he 
shall  be  liable  to  the  other  party  for  all  the  costs  occasioned 
by  such  count,  plea,  avowry  or  cognizance,  including  those  of 
the  evidence,  as  well  as  those  of  the  pleadings ;"  and  in  cases 
where  the  judge  shall  make  an  order,  or  indorsement  on  the 
summons,  as  above  mentioned,  if  the  court  or  judge  before 
whom  the  trial  is  had,  shall  be  of  opinion  that  no  distinct 
matter  of  complaint  as  to  each  count,  or  matter  of  defence  as 
to  each  plea,  &c.  was  intended  to  be  established,  and  shall  so 
certify  before  final  judgment,  the  party  pleading  "  shall  not 
recover  any  costs  upon  the  issue  or  issues  upon  which  he 
succeeds,  arising  out  of  any  count,  plea,  avowry  or  cognizance 
with  respect  to  which  the  judge  shall  so  certify."  Id.  $.  7. 
See  Ward  v.  Bell,  2  Dowl.  76. 
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4.  Upon  Nut  tiel  record,  judgment  by  Default,  or  Judgment 

non  obstante  veredicto. 

Nul  tiet  Record.]  Upon  nul  tiel  record  pleaded,  and 
trial  by  the  record,  the  party  in  whose  favour  the  judg- 
ment it  given,  will  be  entitled  to  costs,  in  the  same  manner 
ae  alter  verdict.  If  however  it  be  in  debt  on  judgment, 
the  plaintiff,  if  he  have  judgment,  shall  not  be  entitled 
to  costs,  unless  the  court  or  a  judge  thereof  shall  other- 
wire  order.  43  O.  3,  c.  46,  f .  4.  See  ante,  p.  245.  The 
application  for  costs  in  such  a  case,  is  made  by  motion  to  the 
court  for  a  rule  to  shew  cause,  founded  upon  an  affidavit, 
stating  some  satisfactory  reason  for  bringing  an  action  on  the 
judgment ;  and  the  rule  is  afterwards  made  absolute  or  dis- 
charged, in  the  usual  way. 

Judgment  by  default.]  The  plaintiff  is  entitled  to  his  costs, 
upon  a  judgment  by  default,  in  the  same  manner  as  upon 
a  verdict,  by  the  stat.  of  Gloucester.  See  ante,  p.  244.  And  in 
actions  ex  delicto,  such  as  trespass,  case,  &c.  if  one  of  two  de- 
fendants allow  judgment  to  go  by  default,  and  the  other  plead 
to  issue  and  have  a  verdict,  the  defendant  who  pleaded  will 
be  edtitfcd  to  his  costs,  as  in  ordinary  cases,  Price  v.  Harris, 
et  ai  2  bowl.  804,  and  the  plaintiff  be  entitled  to  his  costs 
against  the  party  who  suffered  judgment  by  default.  In  ac- 
tions ex  contractu,  such  as  assumpsit,  covenant,  &c.  if  one  of 
two  defendants  allow  judgment  to  go  by  default,  and  the 
other  plead  non  assumpsit,  and  obtain  a  verdict,  the  latter 
shall  be  entitled  to  costs ;  Shrubb  v.  Barrett,  2  H.  Bl.  28 ;  but 
the  plaintiff  shall  have  neither  damages  nor  costs  against  the 
defendant  who  allowed  judgment  to  go  by  default,  because 
the  verdict  shews  that  he  had  not  a  joint  cause  of  action 
against  both  defendants.  And  therefore,  where  in  covenant 
against  three,  with  counts  on  several  deeds,  two  of  the  defen- 
dants suffered  judgment  by  default,  and  the  third  pleaded  and 
had  a  verdict  on  some  of  the  counts :  the  court  held  that  the 
plaintiff  could  not  retain  his  judgment  as  to  these  latter 
counts  against  the  defendants  who  allowed  judgment  to  go  by 
default.    Morgan  v.  Edwards,  6  Taunt.  398. 

If  there  be  two  distinct  causes  of  action  in  two  counts,  and 
the  defendant  allows  judgment  to  go  by  default  as  to  one,  and 
pleads  to  the  other  and  has  a  verdict,  he  is  entitled  to  judg- 
ment for  his  costs  upon  the  latter  count,  although  the  plain- 
tiff be  entitled  to  judgment  and  his  costs  upon  the  other. 
Day  v.  Hawks,  3  T.  R.  654.  Anon.  8  T.  R.  467,  cit.  Per 
Le  Blanc,  J. 

"Where  in  trespass  the  defendant  pleads  the  general  issue 
and  a  special  plea,  and  the  plaintiff  joins  issue  on  the  one, 
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traverses  the  other,  and  new  assigns :  if  the  defendant  allow 
judgment  to  go  by  default  as  to  the  new  assignment,  and 
withdraw  the  general  issue,  and  the  plaintiff  after  that  take 
the  cause  down  for  trial,  and  there  be  a  verdict  for  the  defen- 
dant on  the  special  plea,  the  defendant  will  be  entitled  to  the 
costs  of  the  cause,   although  the    plaintiff   have   damages 
assessed  to  him  on  the  new  assignment.    But  if,  instead  of 
doing  this,  the  defendant  allow  the  general  issue  to  stand,  so 
as  to  force  the  plaintiff  to  try  the  cause,  the  plaintiff,  if 
he  have  a  verdict  on  the  general  issue,  will  be  entitled  to  the 
costs  of  the  cause.    Broadburt  v.  Shaw,  2  B.  &  Ad.  940. 
House  v.   The  Thames   Commissioner*,    3   Brod.  &  B.   117. 
lackers  v.  Gallimore,  5  Bing.  196.    Longden  v.  Bourne,  1  B. 
&  C.  278.    Forester  v.  Dale,  1  Dowl.  412.    See  Thornton  v. 
Williamson,  13  East,  191.     Griffiths  v.  Davies,  8  T.  R.  466. 
Or  if  the  plaintiff  in  such  a  case,  where  the  general  issue 
is  withdrawn,   instead  of  proceeding  to  trial  on  the  issue 
on  the  special  plea,  enter  a  nolle  prosequi  as  to  so  much  of  his 
declaration  as  is  covered  by  it,  and  execute  a  writ  of  enquiry 
as  to  the  new  assignment,  he  will  be  entitled  to  the  costs  only 
of  a  common   enquiry.     Ruddock  v.  Smith,    1    Dowl.  467. 
Where  in  an  action  on  the  case  by  a  reversioner,  the  defen- 
dant pleaded  not  guilty  and  a  justification ;  the  plaintiff  new 
assigned  excess ;  and  the  defendant  thereupon  withdrew  his 
plea  of  not  guilty,  and  paid  10*.  into  court  on  the  new  assign- 
ment, which  the  plaintiff  accepted  in  satisfaction :  the  court 
held  that  the  plaintiff  was  entitled  to  the  costs  of  the  writ  and 
of  the  new  assignment  only,  the  defendant  to  all  the  other  costs 
prior  to  the  new  assignment.     Griffiths  v.  Jones,  5  Dowl.  167. 

Judgment  non  obstante  veredicto.']  Where  the  jury  find  imma- 
terial issues  for  the  defendant,  and  the  plaintiff  has  judgment 
non  obstante  veredicto,  neither  party  is  entitled  to  the  costs  of 
these  issues :  not  the  plaintiff,  for  they  were  found  against 
him ;  and  not  the  defendant,  for  ultimately  he  has  not  suc- 
ceeded upon  them.  Goodburne  v.  Bowman,  2  Dowl.  206.  and 
see  Kirk  v.  Novell,  1  T.  R.  260.  Da  Costa  v.  Clarke,  2  B.  & 
P.  376. 

5.  Upon  Demurrer,  Arrest  of  Judgment',  Error. 

Demurrer.']  By  stat.  3  &  4  W.  4,  c.  42,  s.  34,  '•  where 
judgment  shall  be  given  for  or  against  a  plaintiff  or  deman- 
dant, or  for  or  against  a  defendant  or  tenant,  upon  any  de- 
murrer joined  in  any  action  whatever,  the  party  in  whose 
favour  such  judgment  shall  be  given,  shall  also  have  judg- 
ment to  recover  his  costs  in  that  behalf." 

Arrest  of  Judgment.]  Upon  arrest  of  judgment,  each  party 
pays  his  own  costs.     Cameron  v.  Reynolds,  Cowp.  407. 
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Error.]  If  judgment  for  a  plaintiff,  3.  H.  7,  c.  10 ;  13  C.  2, 
j*.  2,  c.  2,  i.  10,  or  defendant,  8  &  9  JK  3,  c.  11,  s.  2,  be 
affirmed  in  a  court  of  Error,  the  party  succeeding  shall  have 
judgment  to  recover  his  costs.  But  if  judgment  be  reversed, 
each  party  pays  his  own  costs.    See  post,  title  "  Error." 

6.  Upon  Nonpros  or  Nonsuit. 

Upon  judgment  of  nonpros,  the  defendant  is  entitled  to 
costs.  4  J.  1,  c.  3.  23  H.  8,  c.  15.  See  Davies  v.  James, 
1  T.  R.  371.     Clarke  v.  Mayor  of  Berwick,  4  B.  &  C.  649. 

So  upon  judgment  of  nonsuit,  the  defendant  is  entitled  to 
costs,  4  J.  1,  c.  3.  See  Cameron  v.  Reynolds,  Cowp.  407, 
even  in  qui  tarn  actions.  Wilkinson  v.  Allot,  Cowjj.  366. 
Upon  a  nonsuit,  also,  the  judge  at  nisi  prius  may  now  certify 
for  the  costs  of  a  special  jury,  3  &  4  W.  4,  c.  42,  s.  35,  which 
formerly  could  not  be  done. 

« 

7.  Double  and  Treble  Costs. 

Doable  and  treble  costs  are  sometimes  given  by  statute,  in 
particular  cases.  The  statute  usually  gives  them  expressly; 
and  it  must  be  so,  where  they  are  given  to  a  defendant.  But 
where  a  statute  gives  treble  damages,  in  a  case  where  at  com- 
mon law  the  party  would  be  entitled  to  single  damages,  there 
the  plaintiff  shall  have  also  treble  eosts,  for  the  costs  are  in 
law  parcel  of  the  damages ;  Deacon  v.  Morris,  2  B.  &  Aid. 
393 ;  but  where  a  statute  gives  a  party  treble  damages,  with 
his  costs,  in  a  case  in  which  damages  were  not  recoverable  at 
common  law,  there  the  damages  only,  and  not  the  costs,  shall 
be  trebled.  Butterton  v.  Furber,  I  Brod.  &  B.  517.  and  see 
Charinton  v.  Meat  hering ham,  5  Dowl.  313.  It  is  not  in- 
tended here  to  enumerate  the  different  cases  in  which  double 
or  treble  costs  are  given,  or  to  give  the  cases  which  have  been 
decided  upon  the  statutes  on  the  subject.  'Where  a  statute 
giving  treble  costs,  was  in  force  at  the  time  the  cause  was 
tried,  but  was  afterwards  repealed  before  judgment  was  signed, 
the  court  held  that  they  had  no  authority  to  award  them. 
Charinton  v.  Meatheringham,  5  Dowl.  464. 

The  mode  of  computing  double  costs,  is  thus :  first  the 
amount  of  the  single  costs,  including  the  expenses  of  wit- 
nesses, counsel's  fees,  &c.  is  ascertained,  and  then  one  half 
of  that  amount  is  added  to  it,  and  the  two  sums  constitute 
what  are  called  double  costs.  Stainland  v.  Ludlam,  4B.&C. 
869.  And  treble  costs  are  computed  in  a  similar  manner: 
first,  the  single  costs,  then  half,  and  then  a  quarter ;  and  the 
three  sums  added  together,  constitute  what  are  termed  treble 
costs.  Huiiock,  484.  It  is  only  the  ordinary  costs  of  the 
cause,  however,  which  are  thus  doubled  or  trebled;  and  there- 
fore where  a  plaintiff,  upon  obtaining  an  order  to  change  the 
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venue  from  C  to  G,  undertook  to  pay  the  defendant's  extra* 
costs  of  trying  the  cause  in  G,  and  the  cause  was  tried,  the 
defendant  had  a  verdict,  and  was  by  a  statute  entitled  to  dou- 
ble costs,  the  court  held  that  these  extra  costs  should  not  be 
doubled.  Thomas  v.  Saunders,  3  Neo.  &  M.  572.  See  aba 
Kemp  v.  Richardson,  2  Moore,  238.  W^ere  a  statute  gives 
double  or  treble  costs  to  defendants,  and  an  action  is  brought 
against  several,  such  of  them  as  obtain  a  verdict  will  be  enti- 
tled to  them,  although  the  plaintiff  may  have  obtained  * 
verdict  against  others.    Hall  v.  Smith,  et  al,  2  Bmg.  367. 

If  the  statute  require  a  certificate  from  the  judge  who  tries 
the  cause,  to  entitle  the  party  to  double  or  treble  costs,  of 
course  such  certificate  must  be  obtained,  before  the  master 
can  tax  such  costs.  See  Harper  v.  Carr,  7  T.  R.  448.  Grmdltp 
v.  Hoiloway,  1  Doug.  307.  But  where  nothing  of  the  kind  is 
required  by  the  statute,  the  double  or  treble  costs  will  be 
taxed,  an&  the  party  have  judgment  for  them,  as  a  matter 
of  course,  if  upon  the  face  of  the  record  the  case  appear  to 
come  within  the  statute;  but  if  nothing  appear  upon  the 
record  which  would  entitle  the  party  to  such  costs,  it  may 
then  be  necessary  to  apply  to  the  court  for  leave  to  enter  such 
a  suggestion  on  the  roll  as  may  shew  the  party's  title  to  them, 
and  which  of  course  ought  to  be  done  before  final  judgment, 
but  the  record  may  be  afterwards  amended  by  inserting  it.  See 
Collins  v.  Poney,  9  East,  322.  but  see  Wells  v.  Ody,  3  Dotal. 
799,  1  Gale,  161.  Where  a  rule  nisi  was  obtained  for  leave  to 
enter  a  suggestion  for  double  costs,  and  it  appeared  upon 
shewing  cause  that  the  double  costs  had  actually  been  ten- 
dered  to  the  party,  the  court  discharged  the  rule  with  casta, 
Fosbrooke,  v.  Holt,  4  Dowl.  700. 

8.  Taxation  of  Costs. 

By  a  recent  statute,  1  Vict.  o.  30,  by  which  the  offices 
of  the  courts  of  common  law  are  remodelled,  it  is  enacted  by 
sect.  23,  that  the  masters  of  the  courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  "  are  hereby  authorised, 
empowered,  and  required,  subject  to  such  rules  and  orders  as 
hereinafter  mentioned,  to  tax  all  bills  of  costs  indiscriminately, 
which  shall  have  arisen  or  may  arise  in  cases  of  a  civil  nature, 
in  any  of  the  said  courts,  or  in  the  court  of  error  in  the 
Exchequer  Chamber,  although  such  costs  may  not  have  arisen 
in  respect  of  business  done  in  the  court  to  which  such 
masters  may  belong;  and  the  judge  of  the  said  courts,  or 
any  eight  or  more  of  them,  of  whom  the  chiefs  of  each  of  the 
said  courts  shall  be  three,  shall  and  they  are  hereby  required, 
by  any  rule  or  order  to  be  from  time  to  time  made,  cither  in 
term  or  vacation,  to  establish  such  regulations  as  may  be 
necessary  for  the  purpose  of  enforcing  uniformity  of  practice 
in  the  allowance  of  costs  in  the  common  law  courts,  and  of 
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ensuring,  as  for  at  may  be  practicable,  an  equal  division  of 
the  business  of  taxation,  amongst  the  masters  of  the  said 
courts ;  and  such  judges  shall  appoint  some  convenient  place 
in  which  the  said  business  of  taxation  shall  be  transacted  for 
«U  the  said  courts." 

Notice  of  taxation,  8fc.~\  "  Before  taxation  of  costs,  one 
day's  notice  shall  be  given  to  the  opposite  party."  R.  0.  T.  I 
Jf.4,  s.  12.  But  "  notice  of  taxing  costs,  shall  not  be  neces- 
sary in  any  case*  where  the  defendant  has  not  appeared  in  per- 
son* or  by  his  attorney  or  guardian."  R.  0.  H.  4  It*.  4,  r.  1, 
m.  17.  Also  where  a  cognovit  is  given  in  a  sum  certain,  for 
the  amount  of  debt  and  costs,  it  is  not  necessary,  in  signing 
judgment,  to  give  a  notice  of  taxing  costs :  for  as  to  the  costs 
of  the  action,  they  are  already  fixed  at  a  certain  sum ;  and  as 
to  the  coats  of  signing  judgment,  a  fixed  sum  .is  always 
marked,  without  taxation.  .Griffiths  v.  Liversedge,  2  Dowl.  143. 
Clark  ¥.  Jones,  3  Dowl.  27 7.  And  in  cases  within  the  rule,  if 
notice  to  tax  be  not  given,  it  is  ho  ground  for  setting  aside  the 
judgment  and  execution :  all  the  court  will  do,  will  be  to  refer 
it  to  the  master  to  retax  the  bill ;  and  if  upon  taxation  there 
be  any  reduction  of  the  amount,  they  will  make  the  party 
whose  costs  are  taxed  pay  the  costs  of  the  rule ;  or  if  nothing 
be  taxed  off,  then  the  court  will  not  allow  costs  on  either 
side.     Uoyd  v.  Kent,  5  Dowl  125,  2  Hot.  &  W.  130. 

In  the  Exchequer,  also,  in  taxing  costs  upon  rules,  orders, 
town  posteas  and  inquisitions,  a  copy  of  the  bill  of  costs  and 
of  the  affidavit  of  increase,  shall  be  given  to  the  opposite 
party,  one  day  previous  to  the  taxation,  and  in  the  cases  of 
posteas  and  inquisitions  in  country  causes,  two  days  before 
such  taxation.  R.  M.  1  W.  4,  s.  10.  This  rule  is  imperative; 
and  if  the  costs  be  taxed  without  a  delivery  of  the  copy  of  the 
bill  and  affidavit,  the  taxation  will  be  set  aside  for  irregularity. 
WUsm  v.  Parkins,  5  Dowl.  461 . 

By  R.  G.  H.  2  W.  4,  s.  92,  "  one  appointment  only  shall  be 
deemed  necessary,  for  proceeding  in  the  taxation  of  costs,  or  of 
an  attorney's  bill.1 


if 


What  costs  allowed.]  There  are  two  modes  of  taxing  costs : 
taxing  them  as  between  party  and  party,  in  which  case  none 
but  the  costs  of  the  action  can  be  included ;  and  taxing  them 
as  between  attorney  and  client,  in  which  case  not  only  the 
costs  of  prosecuting  or  defending  actions  are  included,  but 
also  charges  for  attendances,  letters,  consultations,  &c.  and  for 
all  disbursements  made  by  the  attorney  on  account  of  the 
client.  Costs  between  party  and  party  must  be  taxed,  unless 
where,  upon  a  compromise,  a  sum  certain  is  agreed  to  be  paid 
lor  coats.  Costs  between  attorney  and  client  may  be  taxed,  if 
the  client  wish  it;  and  if  one  sixth  be  taxed  off,  the  attorney 
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will  have  to  pay  the  costs  of  taxation.  Ante,  p.  158.  Or  if 
upon  a  compromise  of  an  action  between  A  and  B,  A  agree  to 
pay  B's  costs  as  between  attorney  and  client,  A  is  entitled  to 
have  the  costs  taxed ;  and  if  upon  taxation  more  than  a  sixth 
be  taken  off,  the  attorney  is  liable  for  the  costs  of  taxation. 
Sadler  v.  Palfreyman,  3  Nev.  &  AT  599. 

In  taxing  between  attorney  and  client,  the  attorney  is  to  be 
allowed  for  all  disbursements  actually  made ;  and  for  all  busi- 
ness actually  done,  except  such  as  was  wholly  unnecessary,  or 
which,  from  the  negligence  or  ignorance  of  the  attorney, 
turned  out  to  be  wholly  useless  to  the  client.  Where  an 
attorney,  being  instructed  by  an  administratrix  to  bring  an 
action  against  a  tenant  for  rent,  brought  assumpsit  for  use 
and  occupation,  without  previously  enquiring  whether  the 
holding  was  or  was  not  by  deed ;  and  upon  its  afterwards  ap- 
pearing to  have  been  by  deed,  he  was  obliged  to  discontinue 
the  action  of  assumpsit  and  bring  another  action ;  and  in  tax- 
ing his  bill  as  between  attorney  and  client,  the  master  allowed 
his  costs  in  both  actions  :  the  court  ordered  the  master  to  re- 
view his  taxation,  leaving  the  attorney  to  bring  his  action  for 
the  other  costs,  if  he  would.  Cliff e  v.  Prosser,  2  Dowl.  21.  mid 
see  Morris  v.  Parkinson,  3  Dowl.  744.  So,  where  a  defendant 
gave  a  cognovit  to  the  plaintiff's  attorney  for  debt  and  costs, 
payable  on  a  certain  day;  on  that  day  the  attorney  wrote 
to  him  requiring  payment,  to  which  the  defendant  answered 
that  he  had  tendered  the  money  to  the  plaintiff,  who  refused 
to  receive  it ;  the  attorney  notwithstanding  in  a  few  days 
afterwards  signed  judgment  and  issued  execution,  which  how- 
ever the  court  upon  application  set  aside  with  costs  to  be  paid 
by  the  plaintiff,  and  which  costs  the  attorney  paid,  and  charged 
them  to  his  client  -.  the  attorney  having  brought  an  action, 
for  the  amount  of  his  bill,  it  was  referred  for  taxation,  and 
the  master  disallowed  both  the  sum  so  paid,  and  the  costs  of 
the  judgment  and  execution;  but  this  being  objected  to, 
Patteson,  J.  held  that  although  the  attorney  had  a  right 
to  the  opinion  of  a  jury  as  to  the  disbursement,  the  master 
had  a  right  to  disallow  the  other  items  as  being  unnecessary. 
Heald  v.  Hall,  2  Dowl.  163.  See  Jones  v.  Roberts,  Id.  656. 
Where  upon  taxation,  it  was  proved  by  affidavit  that  the 
attorney  had  agreed  to  do  the  business  for  costs  out  of  pocket, 
and  the  officer  taxed  the  costs  upon  that  principle,  Bayley,  B. 
held  that  in  strictness  the  officer  had  no  authority  to  do  so, 
and  ordered  the  taxation  to  be  reviewed.  Evans  v.  Taylor,  2 
Dowl.  349. 

In  taxing  costs  between  party  and  party,  the  master  also 
may  disallow  charges  for  any  part  of  the  proceedings  which  were 
clearly  unnecessary.  In  an  action  where  there  were  several 
issues  in  fact,  and  a  demurer  to  a  rejoinder,  the  defendant 
had  leave  to  amend  upon  payment  of  costs ;  and  upon  tat* 
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fction  of  the  costs,  the  demurrer  books  and  briefs  were 
charged  for  as  containing  all  the  issues  in  fact  as  well  as  the 
issue  at  law;  the  master  however  disallowed  the  charges  as 
far  as  related  to  the  issues  in  fact ;  and  the  court  held  that  he 
had  done  rightly.  Jones  v.  Roberts ;  2  Dowl.  374.  So,  in  an 
action  for  the  amount  of  a  bill  of  costs,  the  bill  of  course 
being  previously  delivered,  and  only  the  common  particulars 
delivered  with  the  declaration^  the  defendant  obtained  an 
order  for  better  particulars  upon  payment  of  costs ;  the  at* 
torney  thereupon  redelivered  his  bill,  and  charged  both  for  the 
drawing  and  copying ;  but  the  master  disallowed  the  charge 
lor  the  drawing,  and  the  court  held  that  he  was  right  in  doing 
so.'  ld.  And  in  an  action  on  an  award,  where  there  were  seven 
special  counts,  and  there  was  a  verdict  of  course  upon  one 
only,  but  the  master  allowed  the  plaintiff  the  costs  of  the 
whole  seven,  the  court  ordered  the  master  to  review  his  tax- 
ation. Ward  v.  Bell,  2  Dowl.  76.  Also  where  a  rule  nisi  has 
been  obtained  to  stay  or  set  aside  proceedings  upon  payment 
of  costs,  if  the  plaintiff,  in  shewing  cause,  put  in  long  unne- 
cessary affidavits,  in  answer  to  the  defendant's  affidavit  of 
merits,  the  court  upon  application  will  order  the  master  not 
to  allow  upon  taxation  such  parts  of  the  affidavits  as  are  un- 
necessary. HeaneY.  Batter  soy,  3  Dowl.  213.  and  see  Lewis 
▼.  Woolrych,  Id.  692.  But  the  master  has  been  holden  justi- 
fied in  allowing  the  charges  for  two  writs  against  the  de- 
fendant into  different  counties,  where  it  was  doubtful  in 
which  county  he  was  to  be  found.  Morris  v.  Hunt,  I  Chit.  544. 
The  master,  in  a  taxation  between  party  and  party,  will 
allow  for  all  the  regular  proceedings  in  the  cause.  He  will  allow 
also  all  charges  which  may  be  deemed  costs  in  the  cause.  As 
to  what  are  to  be  deemed  costs  in  the  cause :  if  a  cause 
is  taken  down  for  trial,  and  from  the  pressure  of  business,  or 
pro  de/ectu  Juratorum,  it  be  made  a  remanet,  the  expenses  at 
the  assizes  or  sittings  are  costs  in  the  cause,  and  the  party 
ultimately  succeeding  shall  be  entitled  to  them.  Standen  v. 
Bail,  I  Ld.  Ken.  338.  Sparrow  v.  Turner,  2  HVs.  366.  and 
see  Ld.  Mountcharles  v.  York,  1  Ld.  Ken.  341.  If  a  rule  in  the 
cause  be  discharged  or  made  absolute  without  any  mention  of 
costs,  if  the  party  succeeding  upon  it  also  succeed  in  the 
action,  his  costs  of  the  rule  will  be  costs  in  the  cause.  See 
Goodall  v.  Ray,  4  Dowl.  1,  1  Har.  &  W.  233.  But  if  the  rule 
be  merely  collateral  to  the  action,  as  if  it  be  a  rule  to  dis- 
charge the  defendant  upon  entering  a  common  appearance, 
the  costs  are  never  taxed  as  costs  in  the  cause.  Mummery  v. 
Campbell,  2  Dowl  798.  And  in  the  Common  Pleas,  a  person 
who  partly  succeeds,  and  partly  fails  upon  a  rule  in  the  cause, 
shall  not  have  the  costs  taxed  to  him,  although  he  succeed  in 
the  action.  Af  Andrew  v.  Adams,  3  Dowl.  120.  Or  if  a  rule 
call  upon  a  party  and  his  attorney  to  shew  cause,  and  the 
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attorney  shew  cause,  and  the  rule  be  discharged  without  men- 
tion of  costs,  the  attorney's  costs  cannot  be  deemed  costs  in 
the  cause.  Southee  v.  Terry,  2  Dotal.  522.  So,  if  a  rule  be 
discharged  or  made  absolute  expressly  "  without  costs,"  the 
costs  of  the  rule  can  never  afterwards  be  deemed  costs  in  the 
cause ;  or  if  discharged  or  made  absolute  with  costs,  although 
the  costs  in  that  case  are  no  doubt  costs  in  the  cause,  yet  as 
the  law  gives  a  separate  remedy  for  them  by  attachment,  that 
remedy  in  practice  is  always  resorted  to,  instead  of  waiting  the 
event  of  the  cause,  and  then  including  those  costs  in  the  judg- 
ment. Also,  the  costs  of  every  rule  or  order  for  the  examina- 
tion of  witnesses  under  any  commission  or  otherwise,  by  vir- 
tue of  stat.  1  W.  4,  c.  22,  shall  be  costs  in  the  cause,  utf» 
less  otherwise,  ordered  either  by  the  judge  who  shall  make 
the  rule  or  order,  or  by  the  judge  who  tries  the  cause.  1  W. 
4,  c.  22,  s.  9.    See  Prince  v.  Same,  4  Dowl.  3. 

In  the  case  of  a  new  trial,  if  it  be  granted  "  without  any 
mention  of  costs  in  the  rule,  the  costs  of  the  first  trial  shall 
not  be  allowed  to  the  successful  party,  though  he  succeed  in 
the  second."  R.  O.  H.  2  W.  4,  # .  64 .  ami  see  Newberry  v. 
Colvin,  2  Dowl.  415.  Jackson  v.  Hallam,  2  B.  &  A.  317. 
This  however  extends  only  to  cases  where  a  new  trial  has 
been  granted  upon  the  whole  record ;  if  it  be  granted  as 
to  one  only  of  two  issues,  this  rule  does  not  apply.  Bower  v. 
Hill,  6  Dowl.  183.  If  the  costs  are  directed  to  abide  the 
event,  if  the  same  party  succeed  at  the  second  trial,  he  shall 
have  the  costs  of  both ;  if  a  different  party,  he  shall  have  the 
costs  of  the  second  trial  only,  but  shall  not  be  obliged  to  pay 
the  costs  of  the  first.  Sherlock  v.  Barnard,  8  Bing.  21.  Can- 
ham  v.  Fisk,  2  Tyr.  155.  Trelawny  v.  Thomas,  I  H.  Bl.  641. 
Austen  v.  Qibbs,  8  T.  R.  619.  Chapman  v.  Partridge,  2  New 
Rep.  382.  Howarth  v.  Samuel,  1  B.  &  A.  566.  Brown  v. 
Boyn,  6  Moore,  309.  If  a  venire  de  novo  be  awarded,  the  court 
have  no  discretion  as  to  the  costs  of  the  first  trial,  nor  can 
they  award  them  to  either  party,  whatever  may  be  the  event 
of  the  second  trial.  Edwards  v.  Brown.  1  Cromp.  &  /.  354. 
Bird  v.  AppUton,  \  East,  111.  Licktarrow  v.  Mason,  6  T.  R» 
131.  Where  a  plaintiff  had  a  verdict,  with  liberty  to  move  to 
increase  the  amount,  and  he  obtained  a  rule  nisi  to  that  effect, 
which  waa  afterwards  discharged  without  any  mention  as  to 
costs,  it  was  holden  that  neither  party  was  entitled  to  the 
costs  of  the  rule.  Chappie  v.  Dwrston,  1  Cromp.  &  /.  11. 
Where  one  of  the  jurors  sworn  in  a  case  absconded,  and  the 
plaintiff  refused  to  proceed  with  the  remaining  eleven ;  and 
ne  afterwards  took  the  case  down  for  trial,  and  obtained  a 
verdict :  the  court  held  him  to  be  entitled  to  the  costs  of  both 
trials.  Harrison  v.  Bennett,  1  Dowl.  627.  But  where  the 
judge  at  the  trial  discharged  the  jury  from  giving  a  verdict,  as 
they  were  not  able  to  agree  upon  it,  and  the  plaintiff  took  the 
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cause  down  a  second  time  and  obtained  a  verdict,  Patteson,  J. 
held  that  he  was  not  entitled  to  the  costs  of  the  attempt 
at  trial,  but  to  those  of  the  second  trial  only.  Seely  v. 
Poteen,  3  Dowl.  372,  1  Har.  &  W.  118.  Waite  v.  Spurs;in,  4 
Dowl.  575.  Where  a  party,  entitled  to  the  costs  of  a  second 
trial  only,  was  allowed  in  costs  a  larger  sum  for  counsel's  fees 
than  he  actually  paid  at  the  second  trial,  the  court  seemed  to 
think  the  master  had  done  rightly  in  giving  a  reasonable  sum, 
with  reference  to  the  fees  given  at  the  first  trial,  but  that  he 
should  not  allow  more  than  were  marked  on  the  first  briefs. 
Wilkinson  v.  Malm,  2  Dowl.  65. 

As  to  counsel's  fees,  a  good  deal  is  left  to  the  discretion  of 
the  master  But  where  the  master  would  only  allow  the  fees 
to  one  counsel  for  a  defendant,  in  a  case  at  nisi  prius  that 
was  intended  to  be  strongly  contested,  but  where  at  the  trial 
the  parties  agreed  upon  the  facts,  subject  to  the  opinion  of 
the  court  upon  a  point  of  law :  Patteson,  J.  held,  that  how- 
ever unwilling  he  might  be  to  interfere  with  the  discretion  of 
the  master  in  matters  of  this  kind,  yet  judging  of  the  case  as 
it  appeared  before  the  trial,  he  thought  the  attorney  warranted 
in  delivering  two  briefs,  and  that  they  ought  to  be  allowed. 
GrindaU  v.  Goodman,  5  Dowl.  378.  For  the  attorney's  atten- 
dance at  the  trial,  the  master  will  make  the  usual  allowance, 
although  he  be  a  party  in  the  cause.    Ante,  p.  137. 

It  is  usually,  however,  with  the  costs  of  getting  up  evi- 
dence, the  expenses  of  witnesses,  and  matters  relating  to 
them,  that  the  masters  have  most  trouble ;  and  the  courts 
give  them  an  almost  unlimited  discretion  upon  these  subjects. 
In  town  causes,  witnesses  residing  within  the  bills  of  mor- 
tality, are  only  paid  one  shilling  each,  and  the  masters  allow 
only  that  sum  in  costs ;  but  for  country  witnesses  attending 
in  town  causes*  they  allow  in  the  same  proportion  as  they  do 
for  witnesses  in  country  causes.  In  country  causes,  the 
matters  allow  such  reasonable  sums  as  shall  have  been  actu- 
ally expended  (tee  Radcliffc  v.  HaU,  3  Dowl,  802)  for  the 
travelling  expenses  of  the  witnesses  to  and  from  the  assize 
town,  and  their  maintenance  during  their  necessary  stay  there. 
Where  the  witnesses  were  brought  to  the  assize  town  on  the 
commission  day,  Monday,  and  remained  there  until  Saturday, 
when  the  cause  was  tried,  and  it  was  objected  afterwards  that 
the  master  had  allowed  for  their  expenses  during  all  that 
time ;  but  the  court  held  that  he  had  done  rightly,  if  it  ap- 
peared to  him  that  the  party  had  acted  bona  fide  in  having 
his  witnesses  early  at  the  assizes ;  it  was  a  question  entirely 
for  the  consideration  of  the  master.  Piatt  v.  Greene,  3  Dowl. 
216.  And  in  a  special  jury  case,  under  the  same  circum- 
stances, Parke,  J.  said/  that  there  was  always  so  much  uncer- 
tainty as  to  the  time  at  which  special  jury  causes  would  be 
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tried  upon  circuit,  that  an  attorney  would  not  be  doing 
justice  to  his  client,  if  he  had  not  his  witnesses  in  attendance 
on  the  first  day  of  the  assizes.     Cosgrave  v.  Evans,  3  Dowl, 
443.     Even  where  a  plaintiff  gave  notice  to  the  defendant 
that  the  cause  would  not  be  tried  before  a  certain  day,  and 
that  he  should  object  upon  taxation  if  his  witnesses  were 
brought  to  the  assize  town  sooner  than  should  be  necessary 
for  a  trial  on  that  day,  at  the  same  time  undertaking  to  with- 
draw the  record  if  the  cause  should  be  called  on  sooner ;  and 
notwithstanding  this  notice  the  defendant  had  his  witnesses 
conveyed  to  the  assize  town,  some  of  them  four  days,  some 
two  days  before  the  time,  and  the  master  allowed  their  ex- 
penses accordingly :  the  court  held  that  he  had  done  rightly, 
and  they  doubted  whether  the  defendant  was  bound  to  pay 
the  least  regard  to  such  a  notice.     Thomas  v.  Saunders,  3 
Nev.  &  M .  572.    And  the  fact  of  the  witnesses  having  been 
also  subpoenaed  and  paid  by  the  opposite  party,  without  the 
knowledge  of  the  party  taxing,  will  make  no  difference.     Ben- 
ton v.  Schneider,  7  Taunt.  337.    In  the  case  of  foreign  wit- 
nesses, the  masters  are  also  very  liberal  in  their  allowance  for 
their  conveyance  to  this  country,  their  maintenance  here 
according  to  their  rank  in  life,  their  conveyance  back  to  their 
own  country,  and  a  reasonable  allowance  for  their  loss  of 
time,  if  in  a  situation  to  require  it ;  Tremain  v.  Barrett,  6 
Taunt.    88.      Loner gan  v.  Royal  Excftange  Assurance   Co. 
7  Bing.  731,  736,   1  Dowl.  223,  233.     Shimelv.  Lousada,  4 
Taunt.  695.  and  see  Moore  v.  Adam,  5  M.  &  S.  156 ;  and  the 
late  stat.  1  W.  4,  c.  24,  relative  to  the  examination  of  wit  • 
nesses  abroad,  under  a  commission  from  one  of  the  courts  in 
this  country,  makes   no  alteration  in  this  respect,  but  the 
expenses  of  bringing  foreign  witnesses  to  this  country,  Stc.  are 
still  in  the  discretion  of  the  masters.     M*  Alpine  v.  Coles, 

2  Dowl.  299*  So  the  like  expenses  have  been  allowed  for  the 
captain  of  a  merchant  ship,  detained  as  a  witness  in  this 
country  until  a  cause  was  tried,  Berry  v.  Pratt,  IB.  &C.  276. 
Temprrley  v.  Scott,  8  Bing.  392,  and  until  a  rule  for  a  new 
trial  was  disposed  of,  Mount  v.  Larkins,  1  Dov?l.  262,  except 
that  a  charge  for  money  paid  to  him  for  loss  of  time,  was  not 
allowed.  White  v.  Brazier,  3  Dowl.  449.  And  in  other  cases, 
the  master  will  not  allow  charges  for  loss  of  time  to  wit- 
nesses, Hullusson  v.  Staples,  2  Doug.  438.    Lopes  v.  De  Tastet, 

3  Brod.  &  B.  292.  Severn  v.  Olive,  3  Brod.  &  B.  72,  except  to 
attornies  and  medical  men.  Per  Cur.  in  Moore  v.  Adam* 
5  M.  &  S.  156.  And  the  masters  will  thus  allow  the  expenses 
of  witnesses,  in  all  cases  where  there  appears  to  have  been  a 
reasonable  ground  for  believing  that  their  testimony  would  be 
admissible,  Rushworth  v.  Wilson,  1  B.  &  C.  267.  and  see 
Mutchinson  v.  Allcock,  1  D.  &  R.  1 65,  and  where  their  testi- 
mony was  reasonably  and  bona  fide  thought  to  be  necessary, 
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see  Andrews  v.  Thornton,  8  Bing.  431,  but  see  Skelton  v.  Stew 
ard,  1  Dotcl.  411,  even  although  they  were  not  actually  exa- 
mined at  the  trial.  Bagnall  v.  Underwood,  11  Price,  511. 
Jdamson  v.  iVoc/,  2  CAt/.  200.  Benson  v.  Schneuler,  7  Tatmt. 
337.  Where  after  issue  joined,  notice  of  trial  given,  and  the 
plaintiff's  witnesses  subpoenaed,  the  pleadings  were  altered, 
so  as  to  render  the  attendance  of  some  of  those  witnesses 
unnecessary,  and  there  was  time  to  stop  the  attendance  of 
auch  witnesses,  but  it  was  not  done,  it  was  holden  that  the 
expenses  of  such  witnesses  should  not  be  allowed  to  the 
plaintiff  on  taxation.  AUport  v.  Baldwin,  2  Dow  I.  599. 
Also  the  expense  of  a  witness,  called  only  to  prove  the 
handwriting  to,  or  execution  of,  any  written  instrument  stated 
in  the  pleadings,  shall  not  be  allowed,  unless  the  opposite 
party,  upon  summons  before  a  judge,  shall  refuse  to  admit  it, 
or  unless  the  judge  indorse  on  the  summons  that  he  does  not 
think  it  reasonable  to  require  such  admission.  R.  G.  H.  2  IV.  4, 
r.  7.  See  also  R.  G.  H.  4  W.  4,  r.  1,  s.  20,  as  to  the  admis- 
sion of  other  documents,  and  tee  Tynn  v.  Billingsley,  3  Dowl. 
810.  The  costs  of  examining  witnesses  in  the  colonies,  are 
in  the  discretion  of  the  court ;  1  W.  4,  c.  22,  a.  3 ;  the  costs 
of  examining  them  in  foreign  countries,  or  upon  interro- 
gatories in  this  country,  are  costs  in  the  cause,  unless  other- 
wise ordered  by  the  court  or  judge,  or  by  the  judge  who  tries 
the  cause.    Id.  a.  9.    See  Midler  v.  Hartshorne,  3  B.  &  P.  55 C. 

The  master  has  allowed,  and  the  court  have  sanctioned  the 
allowance  of,  successful  searches  for  pedigree;  Johnson  v. 
Lawson,  2  Bing.  341 ;  the  expenses  of  plans  made  for  the 
information  of  the  court  and  jury  at  the  trial  of  a  cause  re- 
lating to  a  water  course ;  Holmes  v.  Holmes,  2  Bing.  75 ;  the 
postage  of  foreign  letters  sworn  to  be  applicable  to  the  cause 
alone,  and  translations  of  so  many  of  them  as  related  to  the 
issue  on  which  the  verdict  was  taken.  Lopes  v.  De  Tastet, 
3  Brod.  &  B.  292.  But  the  court  will  not  allow  the  expense  of 
searching  for  a  subscribing  witness ;  Leung  v.  Bowes,  3  M.  &  5. 
89 ;  nor  the  expense  of  chemical  experiments,  necessary  to 
enable  scientific  and  professional  men  to  give  evidence  in  a 
cause.  Severn  v.  Olive,  3  Brod.  &  B.  72.  As  to  the  costs  of 
a  special  case,  see  Garland  v.  Jekyll,  2  Bing.  330.  Collins  v. 
Gwynore,  4  Dowl.  122.  Gosbellv.  Archer,  5  Nev.  &  AT.  523  ; 
and  as  to  the  taxation  of  costs,  where  there  are  several 
issues,  see  ante,  p.  262. 

Where  a  bill  of  exchange,  drawn  and  accepted  in  London, 
became  due  after  Trinity  term,  and  the  holder  commenced  an 
action  upon  it,  but  for  the  purpose  of  having  it  tried  speedily 
he  laid  his  venue  in  Surrey ;  and  the  prothonotary  on  that 
account,  taxed  him  only  such  costs  as  he  would  be  entitled  to 
if  he  had  tried  his  cause  in  London:  the  court,  after  enquiry, 
said  that  according  to  the  practice  of  the  other  two  courts,  no 


216  Costs. 

such  distinction  was  made ;  and  they  accordingly  ordered  th£ 
taxation  to  be  reviewed.     Verev.  Moore,  5  Dotcl.  367. 

Taxation  in  a  cause,  where  the  debt  does  not  exceed  £20.]  la- 
Hilary  vacation,  1834,  the  judges  gave  certain  directions  to 
their  taxing  officers,  of  which  the  following  is  a  copy : — 

"  In  all  actions  of  assumpsit,  debt,  or  covenant,  where  the 
sum  recovered,  or  paid  into  court  and  accepted  by  the  plaintiff 
in  satisfaction  of  his  demand,  or  agreed  to  be  paid  on  the 
settlement  of  the  action,  shall  not  exceed  twenty  pounds  with- 
out costs,  the  plaintiff's  costs  shall  be  taxed  according  to  the 
reduced  scale  hereunto  annexed.  Provided  that  in  case  of  a 
trial  before  a  judge  of  one  of  the  superior  courts,  or  judge  of 
assize,  if  the  judge  shall  certify  on  the  postea  that  the  cause 
was  proper  to  be  tried  before  him,  and  not  before  a  sheriff  or 
judge  of  an  inferior  court,  the  costs  shall  be  taxed  upon  the 
usual  scale."  [The  words  "  in  case  of  a  trial  before  a  judge/1 
mean,  where  a  cause  is  brought  down  for  trial  before  a  judge, 
and  not  that  it  must  be  wholly  tried  by  him  :  and  therefore 
where  a  cause  was  called  on  at  the  assizes,  and  a  verdict 
taken  subject  to  a  reference  to  a  barrister,  who  was  to  certify 
the  amount  for  which  the  verdict  was  to  be  entered  ;  and  he 
gave  a  certificate  for  £2  10*.  and  the  verdict  was  entered  ac-» 
cordingly ;  an  application  being  then  made  to  the  judge,  to 
certify  that  it  was  a  proper  cause  to'  try  before  a  judge,  he 
suggested  an  application  to  the  arbitrator,  who  certified  to 
the  judge  that  it  was,  and  the  judge  certified  accordingly: 
Patteson,  J.  held  this  to  be  regular.  Nokesv.  Prazer,  3  Dotri. 
329.  This  certificate  may  be  given  at  any  time.  Ivey  v. 
Young,  5  Dotri.  450.  As  to  what  cases  are  within  the  meaning 
of  these  directions :  it  has  been  holden  that  where  money  is 
paid  into  court,  and  a  sum  under  £20  recovered  by  verdict, 
but  both  sums  together  amounting  to  more  than  £20 :  the 
case  is  not  within  these  directions,  and  the  party  is  entitled  to 
full  costs.  Masters  v.  Tickler,  2  Har.  &  W.  81.  But  where 
the  debt  due  to  the  plaintiff  was  £26,  and  the  defendant  had 
a  cross  demand  for  £9,  leaving  a  balance  of  £17  due  to  the 
plaintiff ;  the  plaintiff  commenced  bis  action  for  the  £26,  and  the 
defendant  pleading  a  plea  which  was  a  nullity,  judgment  was 
signed  for  the  full  amount ;  but  the  attorney  being  then  in* 
formed  of  the  cross  demand,  dedncted  the  £9,  and  sued  out 
execution  for  £23  only,  that  is  to  say,  £17  for  the  debt  and 
£6  the  taxed  costs :  the  court  {Patteson,  J.  dis.)  held  that  in 
this  case  the  costs  should  have  been  taxed  upon  the  reduced 
scale  here  mentioned.  Savage  v.  Lipscome,  5  Doul.  386. 
'Where  in  covenant  for  not  repairing,  there  was  judgment  by 
default,  and  upon  writ  of  enquiry  the  damages  were  assessed 
at  £15,  and  the  officer  taxed  the  costs  upon  this  reduced 
scale :   the  plaintiff  then  applied  for  a  rule  to  review  the 
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tuition,  and  the  court  admitted  that  these  directions  did  not 
apply  to  writs  of  enquiry;  but  finding,  upon  enquiry,  that  it 
was  the  practice  of  the  office  to  tax  costs  upon  enquiries  on 
tiiis  reduced  scale,  where  the  damages  were  under  £20, 
they  refused  the  rule.  Hooppell  v.  Leigh,  5  Duwl.  40,  2 
Hodg.  107.] 

"  At  the  head  of  every  bill  of  costs^  taken  to  the  taxing 
officer  to  be  taxed,  it  shall  be  stated  whether  the  sum  reco- 
vered, accepted,  or  agreed  to  be  paid,  exceeds  the  sum  of 
twenty  pounds  or  not,  in  the  following  form  : — 

•  Debt  above  £20. 
1  Debt  £20  or  under.' 

"  The  officers  of  the  Exchequer  to  allow  no  Incipitur*  of 
judgment  on  paper,  and  mark  the  judgment  on  the  postea. 
3s.  4d.  to  be  allowed  for  drawing  the  judgment  in  all 


« 


"  Every  brief  sheet  to  contain  eight  folios  at  the  least, 
which  are  to  be  paid  for  at  the  rate  of  6#.  Sd.  per  sheet  for 
drawing,  and  3*.  Ad.  copying. 

"  For  every  witness  the  allowance  for  travelling  to  be  the 
expense  actually  paid,  not  exceeding  Is.  a  mile,  unless  under 
special  circumstances. 

"  No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except 
in  trials  before  the  judge  of  the  sheriff's  court  of  London,  or 
of  other  courts  of  record  where  attornies  are  not  allowed  to 
practise,  and  then  one  guinea  only. 

"  The  fees  to  be  allowed  to  counsel's  clerks  not  to  exceed  as 
under: — 


£     M. 

d. 

0     2 

6 

0     5 

0 

cr  io 

0 

0     7 

6 

0     2 

6 

0  10 

0 

Upon  a  fee  under  ten  guineas      .     .     . 

Ten  guineas  and  under  twenty  guineas 

Twenty  guineas  and  upwards       .     .     . 

Senior  counsel's  clerks  on  consultation 

the  other  counsel's  clerks,  each      .     . 

Attending  as  a  witness  at  trials  to  prove  documents 

SCHEDULE  I. 

Commencement  of  Suit. 

£   s.  d. 

Letter  before  action  (if  sent)       .......  0    2    0 

Instructions  to  sue 034 

Writ 0  10    o 

Copy  and  service 050 

Bill  and  copy  to  indorse 020 

Searching  for  appearance 034 

Instructions  for  declaration 0    3    4 
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£  s.  d. 

Drawing  same  at  1*.  per  folio  (folio  6)      ....  0     6    0 

Engrossing 020 

Notice  thereof  (when  filed) 0     5     0 

Drawing  particulars  and  copy 0    2    6 

Rule  to  plead       010 

Demanding  plea 030 

Drawing  issue,  of  whatever  length       0     3     4 

Engossing  issue  to  deliver  at  Ad.  per  folio  (10  folio)  0    S    4 

Notice  of  trial 020 


SCHEDULE  II. 

When  the  Cause  is  tried  before  the  Sheriff. 

£    s.   d. 

Summons  for  trial 010 

Copy  and  service 030 

Attending  for  order       034 

Paid  order 0     10 

Copy  and  service 030 

Engrossing  the  writ  of  trial  (folio  14)      ....     0    4     8 

Parchment ...030 

Paid  sealing 00? 

Attending  thereon 034 

Copy  particulars,  to  annex 0    2     0 

Subpoena 050 

Copy  and  service 030 

Making  minutes  of  evidence  for  the  hearing      .     .     0  13     4 

Attending  to  enter  the  cause 0     3    4 

Paid  part  of  the  sheriff's  fee  on  leaving  the  same  .040 

(No  more  to  be  paid  if  the  record  be  withdrawn  before  trial.} 

Attending  court  on  trial 0  13    4 

Paid  rest  of  fees  of  trial 146 

Notice  of  taxing 030 

Affidavit  of  increase 050 

Paid  filing  affidavit  (whether  town  or  country)       .010 

Bill  of  costs  and  copies 040 

Attending  taxing 034 

Paid  taxing  (in  K.  B.  and  Exchequer) 0    2     6 

Drawing  judgment 034 

Entering  on  roll  at  4d.  per  folio 

Paid  roll 0     0  10 

Paid  entries  (as  before)      . 

Paid  judgment  fee  and  docket  (as  before)      .    .     . 

Attending  thereon 034 

Term  fee 0  10    0 
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Letters  in  Country  Cause. 

£    s.  d. 

Under  50  miles 020 

Above  50  miles       040 

Above  100  miles 060 

Where  Fi.  Fa.  and  Warrant  thereon ;  viz. 

£    s.   d. 

In  town '....080 

In  country 0  13     0 

SCHEDULE  III. 

If  hen  Cause  is  tried  at  Nisi  Priust  and  Verdict 
for  £20.  or  under. 

£    s.   d. 

Engrossing  record  (folio  14) 0    4     8 

Parchment 030 

Paid  sealing 007 

Attending  thereon 034 

Copy  particulars  to  annex 0     2     0 

Venire 066 

Paid  return 020 

Attending  thereon 034 

Distringas  ...» 076 

Paid  return  (about) 0  15     0 

Attending  thereon 034 

Subpoena 050 

Copy  and  service ....030 

Instructions  for  brief 0  13     4 

Brief  and  c^py  (and  no  more) 2     0    0 

Attending  to  enter  cause 034 

Paid  entering  (about) 0  18     0 

Counsel  (as  usual) 

Attending  court  on  trial 1     10 

Paid  fees  on  trial  (about) 3  15    0 

Postea 050 

Notice  of  taxing 030 

Affidavit  of  increase 050 

Paid  filing  same 010 

Bill  of  costs  and  copy 040 

Attending  taxing 034 

Paid  taxing  (in  K.  B.  and  Exchequer)  as  usual,  say  0    4    0 

Drawing  judgment 034 

Entering  on  toll  at  Ad.  about  1 9  fo 

Paid  roll 0    0  10 

Paid  judgment  fee  and  docket     .4.4... 
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£   s.  d. 

Attending  thereon 034 

Term  fee 0  10    0 

"  Letters  in  country  (as  to  distance). 

"  Costs  not  to  be  taxed  until  judgment  signed,  unless  the 
parties  compromise  without  judgment. 

"  Where  Fi.  Fa.  and  warrant  (as  before)." 

(Signed  by  the  Judges). 

Motion  to  review  the  taxation.']  The  motion  is  for  a  rule  to 
shew  cause  why  the  master  should  not  review  his  taxation. 
It  is  founded  upon  an  affidavit,  shewing  the  items  objected  to, 
and  the  grounds  of  objection.  Aliven  v.  Furnival,  2  Dowl.  49. 
Daniel  v.  Bishop,  M'Clel.  61.  It  must  also  shew  that  the 
master  has  made  his  allocatur,  for  until  the  master  has  done 
so,  his  taxation  cannot  be  reviewed.  Cleaver  v.  Hargrove, 
2  Dowl.  689.  If  the  court  make  the  rule  absolute,  they  never 
do  so  with  costs,  where  the  mistake  is  with  the  taxing  officer. 
Ward  v.  Bell,  2  Dowl.  76. 

9.  Remedy  for  Costs. 

The  remedy  for  costs  given  by  a  judgment,  is  by  writ  of 
execution  ;  except  in  ejectment,  where  the  remedy  for  costs 
against  the  lessor  of  the  plaintiff,  or  against  the  defendant  if 
the  plaintiff  be  nonsuit  by  reason  of  his  not  confessing  lease 
entry  and  ouster,  is  by  attachment.  See  "  Ejectment,"  post. 
The  remedy  for  costs  upon  a  rule,  is  in  all  cases  by  attach- 
ment. See  ante,  p.  119,  $c.  Where  in  an  action  of  slander, 
after  notice  of  trial  given,  the  defendant,  by  agreement  with 
the  plaintiff,  signed  a  written  apology,  reciting  the  action,  and 
that  the  plaintiff  had  consented,  on  his  paying  the  costs  of 
the  action  as  between  attorney  and  client,  and  making  an 
apology,  to  stay  proceedings, — and  it  then  set  out  the  apo- 
logy; upon  his  afterwards  refusing  to  pay  the  costs,  the 
court  granted  a  rule  to  shew  cause  why  he  should  not  pay  the 
plaintiff's  attorney  the  amount  of  the  costs  in  the  action  and 
the  costs  of  the  application,  or  why  the  plaintiff  should  not 
be  at  liberty  to  sign  judgment  against  him  by  default :  this 
was  opposed  by  the  defendant,  on  the  ground  that  the  paper 
contained  no  undertaking  upon  his  part  to  pay  the  costs ;  but 
the  court  held  that  it  amounted  to  a  positive  undertaking  to 
do  so,  and  they  made  the  rule  absolute  for  the  payment  of 
£65  7*.  (the  amount  of  the  costs),  and  the  costs  of  the 
application.  Tardrew  v.  Brook,  5  fi.  &  Ad.  880.  And  see 
Riley  v.  Burn,  2B.&  Ad.  779. 

As  to  costs  in  particular  actions,  or  in  particular  proceed* 
tngs,  see  those  titled  respectively  throughout  this  work. 
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/«  what  cotes.']  If  notice  of  trial  be  given,  and  the  party  do 
not  proceed  to  trial  in  pursuance  of  his  notice,  or  countermand 
it  in  due  time,  he  shall  pay  such  costs  as  the  other  party  may 
have  incurred,  by  reason  of  his  not  having  done  so.  R.  M. 
1654,  s.  18,  K.  B. ;  R.  M.  1654,  *.  21,  C.  P.  Even  "where  a 
pauper  omits  to  proceed  to  trial,  pursuant  to  notice  or  an  un- 
dertaking, he  may  be  called  upon  by  a  rule  to  shew  cause  why 
he  should  not  pay  costs,  though  he  has  not  been  dispaupered.'* 
R.  G.  H.  2  W.  4,  $.  110 .  and  tee  Doe  v.  Edwards,  2  Dowl.  471, 
468.  If  the  party  however  be  ready  to  try,  at  the  sittings  or 
assizes  for  which  he  has  given  notice,  but  the  cause  be  made 
a  temanet,  he  will  not  be  liable  to  costs,  even  although  he  do 
not  re-enter  his  cause  for  the  next  sittings  or  assizes.  Stee 
Waters  v.  JVeatherby,  3  Dowl.  328. 

The  motion,  8fc.~\  In  the  Queen's  Bench  and  Common  Pleas, 
the'  rule  is  absolute  in  the  first  instance ;  except  where  the 
plaintiff  sues  in  fortnd  pauperis,  in  which  case  the  motion  is 
for  a  rule  nisi  only.  Doe  v.  Edwards,  2  Dowl.  468.  In  the 
Exchequer,  it  is  what  is  there  termed  a  rule  nut,  namely,  a  rule 
which  becomes  absolute  of  itself  in  four  days,  unless  cause  be 
shewn  against  it  in  the  mean  time.  Robinson  v.  Robinson,  3 
Dowl.  177.  and  see  Eaton  v.  Shuckburgh,  2  Dowl.  624.  The 
application  may  be  made  at  any  time  whilst  the  cause  is  in 
existence,  that  is  to  say,  until  the  debt  or  damages  and  costs 
are  satisfied  by  execution ;  and  therefore  where  it  was  not 
made  until  after  the  plaintiff  had  obtained  a  verdict,  signed 
judgment,  and  taxed  his  costs,  the  court  held  it  to  be  in  suffi- 
cient time.  Redit  v.  Lucock,  2  Dowl.  247.  And  a  term's  no- 
tice is  not  necessary,  previously  to  making  this  application. 
French  v.  Burton,  2  Cromp.  &  J.  634.  The  affidavit  may  be, 
"  that  issue  was  joined  in  this  cause  in  —  term  last,  and 
notice  of  trial  given  on  the  part  of  the  above-named  plaintiff 

for .    And  this  deponent  further  saith  that  the  said 

plaintiff  did  not  proceed  to  the  trial  of  this  cause  in  pursuance 
of  his  said  notice,  nor  hath  he  countermanded  the  same  [in  due 
Hme\.n 

The  defendant  is  always  in  a  situation  to  move  for  judgment 
as  in  case  of  a  nonsuit,  where  he  may  move  for  costs  of  the 
day.  But  if  he  intend  to  move  for  the  former,  he  should  not 
move  for  costs  of  the  day,  until  the  other  rule  has  been  dis- 
posed of.  For  by  R.  G.  H.  2  W.  4,  s.  69,  "  no  motion  for 
judgment  as  in  case  of  a  nonsuit  shall  be  allowed,  after  a 
motion  for  costs  for  not  proceeding  to  trial  for  the  same  dv<* 
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fault ;  but  such  costs  may  be  moved  for  separately,  that  is» 
without  moving  at  all  for  judgment  as  in  case  of  a  nonsuit,  or 
after  such  motion  is  disposed  of :  or  the  court,  on  discharging 
a  rule  for  judgment  as  in  case  of  a  nonsuit,  may  order  the 
plaintiff  to  pay  the  costs  of  not  proceeding  to  trial ;  but  the 
payment  of  such  costs  shall  not  be  made  a  condition  of  dis- 
charging the  rule." 

In  discharging  a  rule  for  judgment,  as  in  case  of  a  nonsuit, 
the  court  will  grant  the  costs  of  the  day  as  part  of  their  rule, 
without  requiring  a  separate  rule  for  the  purpose,  Piercy  v. 
Owen,  1  Dowl.  362.  Linniker  v.  Barr,  Id.  563,  provided  it 
appear  from  the  affidavit  that  costs  have  been  incurred ;  Ray 
v.  Sharp,  4  Dowl.  354  ;  and  the  counsel  in  such  a  case  usually 
indorse  their  briefs  for  "  costs  of  the  day,  if  any."  But  if  the 
rule  for  judgment  as  in  case  of  a  nonsuit  be  made  absolute,  it 
is  unnecessary  to  move  for  or  mention  the  costs  of  the  day ; 
because  these  costs  form  part  of  the  costs  of  the  nonsuit.  See 
Johnson  v.  Smith,  1  Dowl.  421 . 


DAMAGES. 

In  what  cotes.']  Damages  are  given  in  all  personal  actions, 
except  in  debt  on  statute  by  a  common  informer.  Cuming 
y.  Sibley,  4  Burr.  2489.  In  debt  they  are  nominal,  the  debt 
itself  being  the  principal  subject  of  the  action ;  except  in  debt 
on  bond  conditioned  for  the  performance  of  some  act  mentioned 
in  the  same  or  some  other  deed,  where  breaches  are  assigned 
under  stat.  8  &  9  W.  3,  c.  1 1,  s.  8,  in  which  case  the  jury  give 
damages  for  the  non-performance  of  the  act ;  see  ante,  p.  214; 
in  all  other  cases,  damages  are  the  principal  object  of  the  action. 
In  replevin,  not  only  is  the  plaintiff  entitled  to  damages  (and 
which  in  ordinary  cases,  where  there  is  no  special  damage,  are 
in  practice  always  assessed  at  £  ),  but  the  defendant*  if  he 
recover,  in  cases  where  the  distress  was  for  rent,  customs, 
services,  or  damage  present,  may  have  damages  assessed  for 
him  by  the  verdict  or  inquisition.  7  H.  6,  c.  4.  21  H.  8,  C 
19,  s.  3.    See  1  Saund.  195  a. 

Where  there  are  several  defendants.']  Where  there  are  several 
defendants,  the  damages  must  be  joint  as  against  all ;  the  jury 
cannot  sever  them,  even  in  trespass,  Mitchell  v.  MiUbank,  6  7\ 
JR.  199.  Hill  v.  GoodchUd,  5  Burr.  2790.  and  see  Hancock  v. 
Haywood,  3  T.  R.  433 ;  however  different  the  conduct  of  the 
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defendants  may  have  been  in  the  transaction  which  is  the  sub* 
ject  of  the  action.  And  therefore  it  is,  that  in  trespass  against 
several,  who  allow  judgment  to  go  by  default,  you  can  have 
but  one  writ  of  enquiry  against  all.  Id.  And  where  one 
pleads,  and  another  allows  judgment  to  go  by  default,  the 
same  sum  the  jury  find  as  damages  against  the  one,  they  assess 
as  damages  against  the  other. 

Where  there  are  several  counts.]  Where  there  are  several 
counts,  the  jury  may  give  entire  damages ;  or  they  may  serve 
them,  and  give  damages  on  each  count,  or  on  each  class  of 
counts.  If  they  give  entire  damages,  and  one  count  turns  out 
to  be  bad,  the  defendant  may  move  in  arrest  of  judgment,  or 
bring  a  writ  of  error,  see  Holt  v.  Scholefield,  6  T.  R.  691,  unless 
the  error  can  be  remedied  by  amendment.    Sec  ante,  p.  65. 

Increasing  or  redwing  damages.']  In  some  old  cases,  it  ap- 
pears that  in  actions  for  mayhem  or  wounding,  the  court,  upon 
inspection  of  the  plaintiff,  have  increased  the  damages  given 
by  the  jury.  But  there  is  no  modern  instance  of  the  court 
doing  so ;  nor  will  they  amend  the  postea,  by  increasing  the 
damages,  in  any  other  case.  See  ante,  p.  65,  66.  Conn  v. 
Facey,  5  Nev.  &  M.  405.  Nor  can  they  reduce  the  damages, 
without  the  consent  of  the  plaintiff,  however  excessive  they 
may  be ;  all  they  can  do,  is  to  grant  a  new  trial.  It  often 
happens  at  the  trial,  however,  where  a  point  of  law  is  raised, 
which  may  affect  the  damages  by  increasing  or  reducing  them, 
and  the  judge,  although  he  decides  the  point,  wishes  to  give 
the  party,  against  whom  he  decides,  an  opportunity  of  taking 
the  opinion  of  the  court  upon  the  subject :  in  such  cases,  after 
taking  the  opinion  of  the  jury,  if  necessary,  as  to  the  damages 
in  either  alternative,  he  orders  the  verdict  to  be  entered  ac- 
cording as  he  has  decided  the  point  of  law,  with  liberty  to  the 
other  party  to  move  to  increase  or  reduce  the  damages,  if  the 
court  should  be  of  a  different  opinion ;  and  the  verdict  is  ulti- 
mately entered,  as  the  court  may  decide. 

Double  and  treble  damages."]  *In  some  cases,  by  statute, 
double,  and  even  treble,  damages  are  given.  In  such  cases, 
the  damages  given  by  the  jury  are  actually  doubled  or  trebled ; 
Buckle  v.  Bewes,  4  B.  &  C.  154 ;  and  are  not  calculated  as  in 
the  cases  of  double  or  treble  costs,  as  mentioned  ante,  p.  267. 

Interest,  as  damages.]  By  stat.  3  &  4  W.  4,  c.  42,  s.  28, 
"  upon  all  debts  or  sums  certain,  payable  at  a  certain  time  or 
otherwise,  the  jury  on  the  trial  of  any  issue,  or  on  any  inqui- 
sition of  damages,  may,  if  they  shall  think  fit,  allow  interest 
to  the  creditor,  at  a  rate  not  exceeding  the  current  rate  of  in- 
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teresfe  from  the  time  when  such  debts  or  sums  were  payable, 
if  such  debts  or  sums  be  payable  by  virtue  of  some  written  in- 
strument at  a  certain  time,  or  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been  made  in 
writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand  until 
the  term  of  payment ;  provided  that  interest  shall  be  payable 
in  all  cases,  in  which  it  is  now  payable  by  law. 

And  by  sect.  29,  "  the  jury,  on  the  trial  of  any  issue  or  in- 
quisition of  damages,  may,  if  they  shall  think  fit,  give  damages 
in  the  nature  of  interest,  over  and  above  the  value  of  the  goods 
at  the  time  of  the  conversion  or  seizure,  in  all  actions  of 
trover,  or  trespass  de  bonis  asportatis,  and  over  and  above  the 
money  recoverable  in  all  actions  on  policies  of  insurance  made 
after  the  passing  of  this  Act." 

Independently  of  this  statute,  however,  interest  is  recover- 
able as  damages,  in  actions  upon  bills  of  exchange  and  promts* 
sory  notes,  see  Auriol  v.  Thomas,  2  T.  12.  52,  calculated  from 
the  day  on  which  they  become  duej  until  the  day  on  which 
the  plaintiff  may  sign  judgment ;  or  in  an  action  on  a  promis- 
sory note  payable  on  demand,  from  the  commencement  of  the 
action,  that  is,  from  the  date  of  the  writ.  Pierce  v.  FothergiU, 
2  Bing.  N.  C.  167.  So  where  goods  are  sold,  payable  by  bBt 
at  a  certain  date,  the  vendor  may  recover  interest,  as  damages, 
calculated  from  the  time  the  bill,  if  given,  would  have  become 
due.  Marshall  v.  Poole,  13  East,  98.  Slack  v.  Lowell,  3 
Taunt.  157.  Boyce  v.  H'arburton,  2  Camp.  480.  But  interest 
is  not  recoverable  as  damages,  for  money  lent,  independently 
of  the  above  statute,  unless  there  have  been  an  express  con- 
tract, or  unless  the  plaintiff  be  entitled  to  it  by  the  custom  of 
some  particular  trade.  Calton  v.  Bragg,  15  East,  223.  Sham 
v.  Picton,  4B.&C.  715.    Walker  y.  Constable,  1  B.  &  P.  306. 


DEATH  OF  PARTIES. 

Its  effect  upon  the  action.']  At  common  law,  if  any  of  the 
parties  died  before  final  judgment,  the  suit  abated.  2  Sound. 
72  t.  But  by  8  &  9  W.  3,  c.  11,  s.  6,  if  a  sole  plaintiff  or  de- 
fendant  die  between  interlocutory  and  final  judgment,  the 
action  shall  not  abate,  if  it  be  such  as  could  have  been  main- 
tained  by  or  against  his  executors.  See  Berger  v.  Green,  I  Ms 
&  S.  229.  Ireland  v.  Champneys,  4  Taunt.  384.  Wallop  v. 
Jewin,  1  Wils.  315. 

And  by  17  Car.  2,  c.  8,  s.  1,  the  death  of  either  party  be- 
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tween  verdict  and  judgment,  shall  not  be  alleged  for  error,  bo 
as  judgment  be  entered  within  two  terms  after  the  verdict, 
Where  it  was  not  entered  up  within  the  two  terms,  the  court 
held  that  they  had  no  authority  to  allow  it  to  be  entered  up 
afterwards,  nunc  pro  tunc.  Copley  v.  Day,  4  Taunt.  702.  As 
the  whole  of  the  sittings  or  assizes,  at  which  the  cause  Is  to 
be  tried,  are  considered  as  one  day,  if  either  party  die  on  or 
after  the  first  day  of  the  sittings  or  the  commission  day  of  the 
assizes,  although  before  the  trial  actually  takes  place,  it  is 
within  the  remedy  of  the  statute,  and  judgment  may  foDow ; 
for  the  whole  of  the  sittings  or  assizes  have  relation  to  the 
first  day ;  Jacobs  v.  Mtniconi,  7  T.  R.  3 1 ;  but  if  he  die  before 
the  first  day,  the  action  is  thereby  abated.  Taylor  v.  Harris, 
3  B.  &  P.  549.  and  tee  Johnson  v.  Hamilton,  4  Dowl.  762. 
Johnson  v.  Budge,  3  Dowl.  207.  Under  this  statute,  an  ex- 
ecutor may  enter  up  judgment  in  an  action  for  libel,  upon  a 
Terdict  obtained  by  his  testator.  Palmer  v.  Cohen,  2  B  &  Ad. 
966.  The  statute  however  does  not  extend  to  nonsuits.  Dow* 
biggin  v.  Harrison,  10  B.  &  C.  480.  The  judgment  in  this 
case  is  entered  as  if  the  party  were  alive,  and  then  a  scire 
facias  is  sued  out  in  order  to  make  the  executor  or  adminis- 
trator of  the  deceased  a  party  to  the  suit.  Earl  v.  Brown,  1 
WUs.  302.  Formerly,  when  the  judgment  had  reference  to 
the  first  day  of  the  term,  if  a  defendant  died  after  that  time, 
the  plaintiff  might  still  sue  out  &ft.fa.  tested  on  the  first  day 
of  the  term,  and  levy  upon  the  goods  of  the  deceased  in  the 
hands  of  the  executor,  without  suing  out  a  scire  facias ;  Brag- 
ner  v.  Langmead,  7  T.  R.  20 ;  or  if  the  testator  had  given  a 
cognovit  or  warrant  of  attorney,  and  died  after  the  first  day  of 
term,  judgment  might  be  entered  up,  having  relation  to  the 
first  day  of  term,  and  a  fi-  fa.  tested  on  that  day  might  be  ex- 
ecuted upon  the  goods  of  the  deceased.  Oder  v.  Wood/ward, 
2  Id.  Raym.  766.  Heapy  v.  Paris,  6  T.  R.  369.  1  Sound. 
219  e.  But  as  judgments  no  longer  have  relation  back  to  the 
first  day  of  the  term,  but  take  effect  only  from  the  day  on 
which  they  are  actually  signed  [R.  G.  H.  4  W.  4,  r.  2,  s.  3),  it 
may  very  well  be  doubted  whether  this  can  now  be  done. 
But  see  Watson  v.  Mashell,  2  Dowl.  8)0.  Brocher  v.  Pond,  Id. 
472.  Where  there  were  cross  actions,  the  court  on  applica- 
tion ordered  the  judgment  in  one  to  be  set  off  against  the 
judgment  in  the  other,  although  the  plaintiff  in  one  of  them 
was  dead,  and  the  judgment  assets  in  the  hands  of  his  executor. 
Bridges  v.  Smith,  8  Bing.  29.  If  the  plaintiff  die  after  obtain- 
ing a  verdict,  the  court  may  notwithstanding  grant  a  new 
trial;  but  they  will  take  care  to  impose  such  terms  on  the  de- 
fendant, as  to  prevent  him  taking  any  advantage  of  the  death. 
Griffith  v.  Williams,  1  Cromp.  &  /.  47. 
If  one  of  two  or  more  plaintiffs  or  defendants  die  pending 
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the  suit,  if  the  action  survive  to  or  against  the  survivor,  it 
shall  not  abate ;  but  the  death  being  suggested  upon  the  re- 
cord, the  action  shall  proceed  at  the  suit  of  or  against  the  sur- 
vivor. 8  &  9  W.  3,  c.  11,  *.  7.  If  the  death  happen  before 
issue  joined,  the  suggestion  is  entered  in  making  up  the  issue ; 
if  after  it,  then  it  will  be  sufficient  to  suggest  the  death  at  the 
time  the  plea  roll  is  made  up.  Far  v.  Derm,  1  Burr.  362.  and 
see  Newnham  v.  Law,  5  T.  R.  577.  But  where  husband  and 
wife  commenced  an  action  for  money  lent  by  the  wife  before 
marriage,  and  she  died  pending  the  action ;  and  the  defendant 
afterwards  applied  for  judgment  as  in  case  of  a  nonsuit: 
the  court  refused  the  rule,  holding  that  the  action  had  abated 
by  the  death  of  the  wife.  Checchi  et  ux.  v.  Powell,  6  B.  &  C. 
253. 

If  a  party  be  taken  or  charged  in  execution,  and  die,  the 
other  party  may  sue  out  execution  against  his  lands  or  goods. 
21  /.  1,  c.  24.  See  Farncombe  v.  Kent,  2  DowL  464.  Or  if 
the  party  who  has  him  in  execution  die  intestate,  and  none  of 
his  relations  will  take  out  administration,  the  court  will  dis- 
charge the  party  out  of  custody,  the  rule  nisi  being  served  on 
the  next  of  kin.    Parkinson  v.  Horlock,  2  New  Rep.  240. 

Its  effect  in  error.']  If  the  plaintiff  in  error,  or  one  of  several 
plaintiffs  in  error,  die  before  errors  assigned,  the  writ  is  thereby 
abated;  2  Saund.  017,  n.  see  Kinnaird  v.  LyaU,  7  East,  296 ; 
but  not,  if  he  die  after  errors  assigned.  2  Saund.  101,  o.  And 
in  no  case  does  a  writ  of  error  abate,  by  the  death  of  the  de- 
fendant, or  one  of  several  defendants,  in  error.  Id.  Clarke 
v.  Rippon,  1  B.  &  A.  586. 

Its  effect  in  other  cases.]  In  what  cases  bail  are  discharged 
by  the  death  of  their  principal,  see  ante,  p.  210.  In  what  cases 
the  death  of  a  party  to  a  reference,  will  amount  to  a  revoca- 
tion of  the  submission,  see  ante,  p.  80.  And  as  to  its  effect 
upon  proceedings  under  the  Interpleader  Act,  see  Lambirth 
v.  Barrington,  4  Dowl.  126. 


DECLARATION. 
1.  Form  of  it. 


If  your  declaration  is  to  be  special,  or  to  contain  any  other 
than  the  common  counts,  or  a  count  on  a  bill  of  exchange  or 
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promissory  note,  lay  proper  instructions  before  counsel  or  a 
pleader  to  draw  it.  Afterwards  engross  it  upon  plain  paper, 
and  deliver  it,  or  file  and  give  notice  of  it,  as  shall  presently  be 
directed.  The  following  are  the  forms  given  by  the  new  rules, 
with  such  trifling  alterations  as  have  been  rendered  necessary 
by  rules  subsequently  made. 

By  R.  G.  M.  3  W.  4,  s.  15,  "  every  declaration  shall  in 
future  be  intitled  in  the  proper  court,  and  of  the  day  of  the 
month  and  year  on  which  it  is  filed  or  delivered,  and  shall 
commence  as  follows :" 

Declaration  after  summons. 

Venue.  A.  B.  by  E.  F.  his  attorney  [or  in  his  own  proper 
perton]  complaint  of  C.  D.  who  hag  been  summoned  to  answer 
the  said  A.  B.  &c. 


Declaration  after  arrest,  where  the  party  is  not  in  custody. 

Venue.  A.  B.  by  E.  F.  his  attorney  [or  in  his  own  proper 
person"]  complains  of  C.  D.  who  has  been  arrested  at  the  suit  of 
the  said  A.  B.  &c. 

Declaration  where  the  party  is  in  custody. 

Venue.  A.  B.  by  E.  F.  his  attorney  [or  in  his  own  proper 
person]  complains  of  C.  D.  bein%  detained  at  the  suit  of  the  said 
A.  B.  in  the  custody  of  the  slieriff  [or  of  the  marshal  of  the 
Marshalsea  of  the  court  of  Queen's  Bench,  or  of  the  warden  of 
the  Fleet.] 

Declaration  after  the  arrest  of  one  or  more  defendant  or  de- 
fendants, and  where  one  or  more  other  defendant  or  de- 
fendants shall  have  been  served  only  and  not  arrested. 

Venue.  A.  B.  by  E.  F.  Aw  attorney  [or  in  his  own  proper 
person]  complains  of  C.  D.  who  has  been  arrested  at  the  suit  of 
the  said  A.  B.  [or  being  detained  at  the  suit  of  the  said  A.B. 
as  before],  and  of  O.  H.  who  has  been  served  with  a  writ  of 
capias,  to  answer  the  said  A.  B.  &c. 

By  R.  G.  T.  1 W.  4,  r  2,  reciting  that  "  whereas  declarations 
in  actions  upon  bills  of  exchange,  promissory  notes,  and  the 
counts  usually  called  the  common  counts,  occasion  unneces- 
sary expense  to  parties  by  reason  of  their  length,  and  the  same 
may  be  drawn  in  a  more  concise  form ;  it  is  ordered,  that  if 
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any  declaration  in  assumpsit  hereafter  filed  or  delivered,  fating 
for  any  of  the  demands  mentioned  in  the  schedule  of  forma 
and  directions  annexed  to  this  order,  or  demands  of  a  like 
nature,  shall  exceed  in  length  such  of  the  said  forms  set  forth 
or  directed  in  the  said  schedule,  as  may  be  applicable  to  Hie 
case ;  or  if  any  declaration  in  debt,  to  be  so  filed  or  delivered 
for  similar  causes  of  action,  and  for  which  the  action  of  as- 
sumpsit would  lie,  shall  exceed  such  length :  no  costs  of  the 
excess  shall  be  allowed  to  the  plaintiff  if  he  succeeds  in  the 
cause ;  and  such  costs  of  the  excess  as  have  been  incurred  by 
the  defendant,  shall  be  taxed  and  allowed  to  the  defendant, 
and  be  deducted  from  the  costs  allowed  to  the  plaintiff.  And 
it  is  further  ordered,  that  on  the  taxation  of  costs  as  between 
attorney  and  client,  no  costs  shall  be  allowed  to  the  attorney 
in  respect  of  any  such  excess  of  length ;  and  in  case  any  costs 
shall  be  payable  by  the  plaintiff  to  the  defendant  on  account 
of  such  excess,  the  amount  thereof  shall  be  deducted  from  the 
amount  of  the  attorney's  bill."  The  schedule  to  this  rale  con- 
tains the  common  counts  in  assumpsit,  here  given,  and  counts 
upon  bills  of  exchange  and  promissory  notes.  Blank  forms  of 
the  latter  may  be  had  at  any  stationer's,  and  it  is  unnecessary 
therefore  to  insert  them  here.  After  the  commencement,  as 
above,  add  the  words  " in  an  action  on  promises"  and  then 
any  of  the  common  counts  (infra)  which  may  be  applicable  to 
the  case,  with  the  last  count  on  the  account  stated  (which 
may  be  added  in  all  cases  of  assumpsit),  and  then  the  general 
conclusion  ;  and  if  a  bill  of  exchange  or  promissory  note  form 
any  part  of  the  cause  of  action,  let  the  count  upon  it  precede 
the  others.    The  following  are  the  forms : 

Common  counts  in  assumpsit. 

Whereat  the  defendant  .on  — was  indebted  to  the  plaintiff 

in  £  ,  for  the  price  and  value  of  goods  then  bargained 

and  sold  [or  sold  and  delivered]  by  the  plaintiff  to  the  defendant, 
at  his  request : 

And  in  £  ,  for  the  price  and  value  of  toork  then  dome, 

and  materials  for  the  same  provided,  by  the  plaintiff  for  the  de- 
fendant, and  at  his  request : 

And  in  £ ,  for  money  then  lent  by  the  plaintiff  to  the 

defendant,  at  his  request : 

And  in  £ ,  for  money  then  paid  by  the  plaintiff  for  the 

use  of  the  defendant,  and  at  his  request : 

And  in  £ ,  for  money  then  received  by  the  defendant 

for  the  use  of  the  plaintiff: 

And  in  £ ,  for  money  found  to  be  due  from  the  de- 
fendant to  the  plaintiff,  on  an  account  then  stated  between  them. 
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General  conclusion. 

And  the  defendant  afterwards  on,  $c.  in  consideration  of  the 
respectively,  then  promised  to  pay  the  said  several 
respectively  to  the  plaintiff  on  request ;  yet  he  hath  dis- 
his  promises,  and  hath  not  paid  any  of  the  said  monies, 
any  part  thereof:  so  the  plaintiff1  s  damageofL—;  and 
thereupon  he  brings  suit,  %c. 

Common  counts  in  debt. 

Commencement  as  ante,  p.  287],  in  an  action  of  debt  for 
£300,  which  he  owes  to  and  unjustly  detains  from  him.     Whereas 

the  defendant  on was  indebted  to  the  plaintiff'  in  £50  for 

the  price  and  value  of  goods  then  sold  and  delivered  by  the  plain- 
tiff to  the  defendant,  and  at  his  request :  And  in  £50  for  the 
price  and  value  of  work  then  done,  and  materials  for  the  same 
provided,  by  the  plaintiff  for  the  defendant,  and  at  hit  request : 
And  tn  £50  for  money  then  lent  by  the  plaintiff  to  the  de- 
fendant, and  at  his  request ;  And  in  £50  for  money  then  paid 
by  the  plaintiff  for  the  use  of  the  defendant,  and  at  his  request  : 
And  in  £50  for  money  then  received  by  the  defendant  for  the 
use  of  the  plaintiff :  And  in  £50  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiff  on  an  account  then  stated  between 
them :  by  means  of  which  said  several  premises,  and  of  the  said 
several  sums  of  money  last  mentioned  (amounting  in  the  whole 
to  the  sum  of  £300  first  aforesaid),  still  remaining  unpaid,  an 
action  hath  accrued  to  the  plaintiff  to  demand  and  have  from  the 
defendant  the  said  last-mentioned  sum  of  £300.  Yet  the  said 
defendant  hath  not  paid  any  of  the  said  monies,  or  any  part 
thereof,  to  the  plaintiffs  damage  of  £5,  and  thereupon  he  brings 
suit,  ifc. 

This  form  in  debt,  is  not  given  by  the  rule,  but  is  merely 
framed  in  analogy  to  the  common  counts  in  assumpsit  there 
given. 

In  these,  and  indeed  in  all  declarations,  great  attention  must 
be  paid  to  the  following  particulars : 

1 .  The  declaration  must  be  intituled  in  the  proper  court ; 
R.  O.  M.  3  W.  4,  t.  15;  otherwise  the  court  will  set  it  aside 
for  irregularity.  Ripling  v.  Watts,  I  Har.  &  W.  525, 4  Dowl.  290. 

2.  It  must  bear  date  on  the  same  day  on  which  it  is  deli- 
vered or  filed ;  R.  O.  M.  3  W-4,  s.  15 ;  otherwise  the  court  will 
set  it  aside  for  irregularity.  SeeNewnham  v.Hanny,  5  Dowl.  259. 

3.  In  local  actions,  the  venue  must  be  laid  in  the  proper 
county,  otheiwise  the  plaintiff  will  be  nonsuit.  It  may  be 
necessary  to  notice,  that  "  a  declaration  laying  the  venue  in  a 
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different  county  from  that  mentioned  in  the  process,  shall  not 
be  deemed  a  waiver  of  the  bail ;"  R.  0.  H.  2  W.  4,  s.  40 ;  a* 
was  formerly  the  case. 

4.  It  must  correspond  with  the  writ,  as  to  the  parties. 
Where  the  process  was  at  the  suit  of  two  plaintiffs,  and  the 
declaration  at  the  suit  of  one,  the  court  set  it  aside  for  irregu- 
larity. Rogers  v.  Jenkins,  1  B.  &  P.  383.  Where  a  bailable 
writ  was  against  two  defendants,  and  the  declaration  against 
one  only,  the  court  set  aside  the  declaration  for  irregularity. 
Carson  v.  Dowding,  1  Har.  &  W.  507,  4  Dowl.  297.  Woodcock 
v.  Kilby,  1  Gale,  405,  4  Dowl.  730.  BeUotH  v.  BareUa,  4  Dowl. 
719.  Cattarus  v.  Player,  3  D.  &  R.  247.  Thompson  v.  Cbltar, 
1  Af.  &  S.  55.  J/om  v.  Birch,  5  7\  A.  722.  Jonge  v.  Afwrroy, 
1  Marsh.  277.  Chapman  v.  j&md,  2  JVete  fitp.  82.  But  if 
the  action  be  commenced  by  writ  of  summons,  it  is  otherwise : 
there,  upon  a  writ  against  two,  you  may  declare  against  one; 
Coldwell  v.  Blake,  3  Dowl.  656,  1  Gale,  157.  Stables  v.  Ashley, 
1  B.  &  P.  49 ;  but  you  cannot  afterwards  declare  against  the 
other,  in  a  separate  action.    Pepper  v.  Whaliey,  2  Dowl.  821. 

1  Bing.  N.  C.  71.  and  see  R.  G.  M.  3  W.  4,  *.  1 .  Also  if  upon 
a  writ  against  A,  and  another  against  B,  there  be  a  joint  de- 
claration against  both,  the  court  will  set  aside  the  declaration 
for  irregularity ;  Haigh  v.  Conway,  15  East,  1 ;  particularly  at 
.now  the  writ  must  contain  the  names  of  all  the  defendants. 
R.  Q.  M.  3  W.  4,  s.  1.  See  Christie  v.  Walker,  1  Bing.  48 
semb.  cont.  If  the  writ  be  against  the  defendant,  and  an  ap- 
pearance entered  for  him,  by  the  name  of  J,  and  the  plaintiff 
declare  against  him  by  the  name  of  R,  sued  by  the  name  of  J, 
the  court  will  set  aside  the  declaration  for  irregularity.  De~ 
laney  v.  Cannon,  10  East,  328;  and  see  Gould  v.  Barnes,  3 
Taunt.  504.  Oakley  v.  Giles,  3  East,  167.  Doe  v.  Butcher,  3 
T.  R.  611.  Symmers  v.  Wason,  1  B.  &  P.  105.  Formerly  a 
plaintiff,  upon  general  process,  might  declare  in  outer  droit,  as 
executor,  &c,  Watson  v.  Pitting,  6  Moore,  66,  or  qui  tarn; 
Lloyd  v.  Williams,  2  W.  Bl.  722 ;  and  the  court  of  Exchequer 
have  holden  that  this  may  still  be  done.    Knowles  v.  Johnson, 

2  Dowl.  653.  But  upon  process  in  outer  droit  or  qui  torn,  the 
plaintiff  cannot  declare  in  his  own  right.  See  Anon.  1  Dowl. 
97.    Douglas  v.  Irlam,  8  T.  R.  416. 

5.  It  must  correspond  with  the  writ,  as  to  the  cause  of 
action.  Where  the  writ  was  on  promises,  and  the  declaration 
in  case,  the  court  set  aside  the  declaration  for  irregularity. 
Scrivener  v.  Watting,  1  Har.  &  H7".  8.  And  the  same,  where 
the  writ  was  on  promises,  and  the  declaration  in  covenant ; 
Ward  v.  Tummon,  4  Nev.  &  M.  876 ;  where  the  writ  was  in 
trespass,  and  the  declaration  on  promises ;  Edwards  v.  Dignam, 
2  Dowl.  240 ;  where  the  writ  was  in  case,  and  the  declaration 
in  trespass.    Thompson  v.  Dicas,  2  Dowl.  93.    But  where  the 
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writ  wis  cm  promises,  and  the  declaration  stated  that  the  de- 
fendant was  summoned  to  answer  the  plaintiff  in  a  plea,  with- 
out saying  "  on  promises,"  bat  was  in  other  respects  a  good 
declaration  in  assumpsit,  it  was  holden  to  be  sufficient. 
Straughan  v.  Buckle,  1  Har.  &  W.  519.  So  where  the  writ 
was  in  debt,  and  the  declaration  commenced  in  debt,  but  con- 
cluded in  assumpsit,  the  court  held  this  to  be  a  subject  of  de- 
murrer, and  not  of  a  motion  to  set  aside  the  declaration  for 
irregularity.  Rotton  v.  Jeffery,  2  Dowl.  637.  So  where  the 
writ  waa  "  in  a  special  action/'  and  the  declaration  on  pro- 
mises, the  court  refused  to  set  aside  the  declaration,  saying 
that  the  only  fault  was  in  the  writ.  Moore  v.  Archer,  4  Dowl. 
214.  And  where  the  writ,  which  waa  on  promises,  was  in- 
dorsed for  £S  and  costs,  and  that  sum  not  being  paid,  the 
plaintiff  declared  in  assumpsit,  not  only  for  the  £8,  but  added 
a  special  count  for  unliquidated  damages  on  a  different  ground 
of  action,  the  court  held  that  he  might  do  so.  Bowditch  v. 
Slaney,  1  Hodg.  224.  Formerly  where  there  was  a  variance 
between  the  declaration  and  process  in  the  cause  of  action,  the 
court  in  bailable  actions  would  have  entered  an  exoneretur 
upon  the  bail  piece,  or  discharged  the  defendant  upon  a  com- 
mon appearance ;  2  Sound.  72  a ;  but  now  they  will  only  set 
aside  the  declaration  for  the  irregularity.  Ward  v.  Tummon, 
4  Nev.  &  M.  876.  Formerly  also  if  the  declaration  was  for  a 
different  cause  of  action  from  that  stated  in  the  affidavit  to 
hold  to  bail,  the  court  would  discharge  the  defendant  on  a 
common  appearance,  or  enter  an  exoneretur  on  the  bail  piece ; 
2  Sound.  72  a;  but  it  seems  from  the  case  last  mentioned, 
that  they  would  not  do  so  now.  See  Gray  v.  Harvey,  I  Dowl, 
114. 

6.  Special  venue  must  not  be  stated  in  the  body  of  the  de- 
claration ;  R.  Q.  T.  4  W.  4,  s.  8 ;  otherwise  a  judge  at  cham- 
bers will  order  it  to  be  struck  out ;  but  it  is  not  the  subject  of 
a  demurrer.  Harper  v.  Chumneys,  2  Dowl.  680.  Fisher  v. 
Snow,  3  Dowl.  27.    Toumend  v.  Gurney,  3  Dowl.  168. 

Notice  to  plead  indorsed.']  There  must  be  a  notice  to  plead 
indorsed  on  the  declaration,  even  although  it  be  filed ;  other- 
wise the  plaintiff  cannot  sign  judgment  for  want  of  a  plea, 
without  giving  such  a  notice  on  a  separate  paper,  even  although 
there  be  a  rule  to  plead,  and  demand  a  plea.  Heath  v.  Rose,  2 
New  Rep.  223.  The  indorsement  is  in  this  form :  "  The  de- 
fendant is  to  plead  hereto  in  [four,"  or  "  eight]  days,  otherwise 
judgment;"  or  where  the  declaration  is  filed  de  bene  esse,  thus : 
"  This  declaration  is  delivered  conditionally,  until  special  bail  be 
put  tn  and  perfected ;  and  the  defendant  is  to  plead  hereto  in 
[four,"  or  "eight]  days,  otherwise  judgment.'*  As  to  the 
time  for  pleading,  see  post,  title  "  Plea" 
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Striking  out  counts.}  By  R.  G.  H.  4  W.  4,  s  5,  "  severs! 

counts  shall  not  now  be  allowed,  unless  a  distinct  subject 
matter  of  complaint  is  intended  to  be  established  in  respect  of 
each ;"  "  and  therefore  counts  founded  on  one  and  the  same 
principal  matter  of  complaint,  but  varied  in  statement,  de- 
scription or  circumstances  only,  are  not  to  be  allowed.  ItL 
This,  however,  "is  not  to  be  considered  as  precluding  the 
plaintiff  from  alleging  more  breaches  than  one  of  the  same 
contract,  in  the  same  count."  Id.  And  "  where  more  than 
one  count  shall  have  been  used,  in  apparent  violation  of  the 
preceding  rule,  the  opposite  party  shall  be  at  liberty  to  apply 
to  a  judge,  suggesting  that  two  or  more  of  the  counts  are 
founded  on  the  same  subject  matter  of  complaint,  for  an  order 
that  all  the  counts  introduced  in  violation  of  the  rule  be  struck 
,  out,  at  the  cost  of  the  party  pleading ;  whereupon  the  judge 
shall  order  accordingly,  unless  he  shall  be  satisfied  upon  cause 
shewn,  that  some  distinct  subject  matter  of  complaint  is  bona 
fide  intended  to  be  established  in  respect  of  each  of  such 
counts,  in  which  case  he  shall  indorse  upon  the  summons,  or 
state  in  his  order,  as  the  case  may  be,  that  he  is  so  satisfied, 
and  shall  also  specify  the  counts  mentioned  in  such  applica- 
tion, which  shall  be  allowed."  Id.  s.  6.  If  at  the  trial  he  fail 
In  proving  a  distinct  cause  of  action  upon  each  count,  there 
shall  be  a  verdict  against  him  upon  the  counts  he  shall  fail  to 
establish,  and  he  shall  be  liable  for  the  costs  thereby  occa- 
sioned, not  merely  of  the  pleadings,  but  of  the  evidence  also ; 
or  if  he  obtain  a  verdict,  the  judge  may  certify,  to  deprive  him 
of  costs,  as  mentioned  ante,  p.  264.  Id.  s.  7.  See  Lawrence  v. 
Stephens,  3  Dow  I.  777,  1  Gale,  164.  Doe  d.  Overseers  of  Lion- 
desilio  v.  Roe,  4  Dowl.  222.  Jenkins  v  Treloar,  Id.  690. 
Thornton  v.  Whitehead*  Id.  747.  Roy  v.  Bristow,  5  Dowl.  452. 
The  application  must  be  made  to  a  judge  at  chambers,  in  the 
first  instance,  Ward  v.  Gray  stock,  4  Dowl.  717,  unless  some 
intricate  point  of  law  be  involved  in  it,  such  as  to  warrant  an 
application  to  the  court.  See  hoe  d.  Ov.  of  Lland-esiiio  v.  Roe, 
supra. 

Also,  where  the  declaration  contained  98  counts,  upon  as 
many  notes  of  a  country  banker,  of  £1  each,  the  court  upon 
application  struck  them  all  out  but  one  and  a  count  upon  an 
account  stated,  the  defendant  consenting  that  the  other  notes 
might  be  given  in  evidence  under  the  count  upon  an  account 
stated,  and  consenting  also  not  to  bring  a  writ  of  error.  Car- 
nwch  v.  Gundry,  3  JB.  &  A.  272. 

1.  When  to  declare. 

No  declaration  can  be  delivered  or  filed  "  between  the  10th 
day  of  August  and  the  24th  day  of  October ;"  2  W.  4,  c.  39, 
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fc  11 ;  but  it  may  at  any  other  period  of  the  year.  On  the 
other  hand,  by  R.  G.  H.  2  W.  4,  s.  35,  "a  plaintiff  shall  be 
deemed  out  of  court,  unless  he  declare  within  one  year  after 
the  process  is  returnable."  And  process,  I  think,  would  be 
deemed  to  be  returnable  within  the  meaning  of  this  rule,  on 
the  day  on  which  it  is  served  or  executed. 

A  declaration  is  either  filed  de  bene  esse  (that  is,  condition- 
ally until  bail  is  put  in  and  perfected),  or  it  is  filed  or  delivered 
absolutely. 

Declaration  de  bene  ess?.]  Formerly  a  plaintiff  might  declare 
de  bene  esse,  in  all  personal  actions,  bailable  or  nonbailable,  at 
any  time  after  the  return  of  the  writ,  and  before  the  time  for 
putting  in  bail  or  for  entering  a  common  appearance  bad  ex- 
pired. But  the  Uniformity  of  Process  Act,  2  W.  4,  c.  39,  by 
appointing  eight  days  from  the  execution  of  the  capias  or  ser- 
vice of  the  writ  of  summons,  as  the  time  for  putting  in  bail 
and  appearing  to  these  writs  respectively,  and  prohibiting  pro- 
ceedings in  the  action  in  the  mean  time,  had  the  effect  of 
abolishing  this  mode  of  declaring ;  and  so  it  still  continues  as 
to  non-bailable  actions.  See  Fish  v.  Palmer,  2  Dowl.  460. 
But  it  has  been  revived  in  bailable  actions,  by  R.  6.  M.  3  W.  4, 
s.  11,  by  which  it  is  ordered  that  upon  all  writs  of  capias, 
where  the  defendant  shall  not  be  in  actual  custody,  the  plain- 
tut,  at  the  expiration  of  eight  days  after  the  execution  of  the 
writ,  inclusive  of  the  day  of  such  execution,  shall  be  at  liberty 
to  declare  de  bene  esse,  in  case  special  bail  shall  not  have  been 
perfected ;  and  if  there  be  several  defendants,  and  one  or  more 
of  them  shall  have  been  served  only  and  not  arrested,  and  the 
defendant  or  defendants  so  served  shall  not  have  entered  a 
common  appearance,  the  plaintiff  shall  be  at  liberty  to  enter  a 
common  appearance  for  him  or  them,  and  declare  against  him 
or  them  in  chief,  and  de  bene  esse  against  the  defendant  or  de- 
fendants who  shall  have  been  arrested,  and  shall  not  have  per- 
fected bail."  Declaring  in  chief,  is  here  put  by  mistake  for 
declaring  absolutely:  all  declarations, — as  well  those  delivered 
de  bene  ease  as  those  delivered  absolutely,  are  now  necessarily 
in  chief  (a  term  used  in  contradistinction  to  declarations  by 
the  bye) ;  for  no  person  can  now  declare  by  the  bye,  in  any  of 
the  courts  of  law  at  Westminster.  This  mistake  however  does 
not  seem  to  be  material.  It  was  at  first  thought  that  this  rule 
extended  only  to  cases  where  bail  was  put  in  and  not  perfected; 
but  upon  a  consultation  of  all  the  judges  upon  the  subject,  it 
has  been  holden  to  extend  equally  to  cases  where  bail  has  not 
been  put  in.  Baisley  v.  Newbold,  1  Gale,  245.  R.  v.  Sh.  of 
Essex,  2  Dowl.  648.  Per  Patteson,  J.  in  Hodson  v.  Mee,  I  Har. 
&  W.  398.  But  even  where  the  plaintiff  may  declare  de  bene 
esse,  he  is  not  bound  to  do  so.    See  Kent  v.  Yates,  6  Taunt. 
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261 .  It  is,  however,  in  general  advisable  that  he  should  do  It ; 
for  if  his  proceedings  against  the  sheriff  or  on  the  bail  bond  be 
stayed  on  payment  of  costs,  he  will  not  be  deemed  to  have  lost 
a  trial,  and  therefore  will  not  be  entitled  to  have  the  attach- 
ment or  bail  bond  to  stand  as  a  security,  unless  he  have  de- 
clared de  bene  esse.  See  ante,  p.  172.  "Where  the  plaintiff 
having  sued  upon  the  bail  bond,  declared  de  bene  esse  in  the 
original  action,  it  was  urged  that  by  doing  so  he  had  waived 
his  proceedings  against  the  bail ;  but  the  court  held  other- 
wise.    Vernon  v.  Turley,  4  Dowl.  660. 

Declaration  delivered  absolutely.]  In  bailable  actions,  a  decla- 
ration may  be  delivered  absolutely,  immediately  upon  bail 
being  perfected.  In  nonbailable  actions,  immediately  upon  an 
appearance  being  entered  by  the  defendant,  the  plaintiff  may 
deliver  his  declaration  absolutely,  even  before  the  expiration 
of  the  eight  days  from  the  service  of  the  writ ;  Morris  ▼.  Smith, 
1  Qale,  187, 4  Dowl.  198 ;  or  he  may  file  it  absolutely  and  give 
notice  of  it,  if  the  appearance  were  entered  by  himself  in  pur- 
suance of  the  statute.  And  the  plaintiff  must  declare  within 
a  year  from  the  execution  or  service  of  the  writ,  otherwise  (as 
we  have  already  seen,  ante,  p.  293),  the  cause  will  be  out  of 
court.  JR.  0.  H.  2  W.  4,  i.  35.  And  in  the  mean  time,  if  the 
defendant  serve  a  written  demand  of  declaration  upon  the 
plaintiff,  his  attorney  or  agent,  the  plaintiff  must  declare  within 
four  days  from  the  making  of  the  demand,  otherwise  the  de- 
fendant may  sign  judgment  of  nonpros ;  see  R.  O.  T.  1  W.  4,  * .  8, 
and  see  title  "Nonpros;"  and  if  the  plaintiff  be  not  then 
ready  to  declare,  he  must  obtain  time  to  declare,  as  shall  be 
mentioned  presently.  We  have  already  noticed,  that  if  there 
be  two  defendants,  one  of  whom  is  arrested,  and  the  other 
served,  the  plaintiff,  immediately  alter  the  eighth  day  from  the 
arrest  and  service,  may  declare  against  both, — conditionally 
against  the  party  arrested,  and  absolutely  against  the  party 
served.  Ante,  p.  293.  But  if  there  be  a  bailable  writ  against 
two,  and  one  be  arrested,  the  other  not ;  or  if  a  writ  of  sum- 
mons be  issued  against  two,  and  one  be  served,  the  other  not : 
the  plaintiff  cannot  in  that  case  declare  against  one,  and  after- 
wards declare  against  the  other  when  he  shall  be  arrested  or 
served ;  see  Knight  v.  Parker,  2  W.  hi.  259 ;  and  in  that  case 
also,  it  may  be  necessary  to  obtain  time  to  declare.  See 
Morton  v.  Grey,  9  B.hC.  544. 

If  for  any  of  these  reasons  you  want  time  to  declare,  obtain 
a  rule  for  that  purpose  from  the  proper  clerk  at  the  master's 
office,  by  which  you  may  obtain  time  from  the  beginning  to 
the  last  day  of  the  term,  and  from  the  end  of  one  term  until 
the  beginning  of  the  next.  But  in  order  to  put  an  end  to  this 
delay,  if ,  there  be  no  real  cause  for  it,  the  defendant,  upon  ob- 
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tuning  an  office  copy  of  the  last  rule,  and  counsel's  signature 
to  a  motion  paper,  may  obtain  a  rule  upon  the  plaintiff  pe- 
remptorily to  declare  in  the  cause ;  after  which  the  plaintiff,  if 
be  wish  further  time,  must  obtain  it  of  the  court,  upon  a  suffi- 
cient affidavit  shewing  the  necessity  for  it.  See  Richardson  v. 
Policy  1  Hodg.  75. 

3.  How  to  Declare. 

In  bailable  actions,  if  you  do  not  declare  until  after  bail  is 
perfected,  the  declaration  in  that  case  is  delivered  to  the 
defendant's  attorney  or  agent,  or  to  the  defendant  himself  if 
he  have  put  in  and  perfected  bail  in  person ;  and  it  must  be 
delivered  on  the  very  day  on  which  it  bears  date,  R.  0.  M.  3 
W.  4,  i.  15,  otherwise  the  court  will  set  it  aside  for  irregu- 
larity. See  Newnham  v.  Hanny,  5  D.  &  R.  259.  But  if  you 
wish  to  declare  de  bene  isse,  at  any  time  before  the  bail  have 
justified,  you  must  file  your  declaration  with  the  proper  clerk 
at  the  master's  office,  and  give  notice  thereof  to  the  defend- 
ant.    R.  v.  Porter,  3  Dowl.  186. 

In  non-bailable  actions,  if  the  appearance  be  entered  for  the 
defendant  by  the  plaintiff,  in  pursuance  of  the  statute,  the 
declaration  must  be  filed  and  notice  given.  But  if  the  ap- 
pearance be  entered  by  the  defendant,  the  declaration  must  be 
delivered  to  the  defendant's  attorney  or  agent,  or  to  the 
defendant  himself  if  he  have  appeared  in  person.  Where  the 
defendant  entered  an  appearance,  after  the  filing  of  the  decla- 
ration but  before  the  service  of  the  notice,  the  court  upon 
application  set  aside  the  declaration ;  because  a  declaration 
is  deemed  to  be  filed  only  from  the  time  of  serving  the  notice, 
and  at  that  time  the  defendant  had  appeared.  Weddle  v.  Bra- 
zier, I  Dowl.  639.    The  notice  may  be  in  the  form  following : 

In  the  [8fc. 

Between,  8fc. 
Take  notice,  that  a  declaration  against  you,  bearing  date 

the day  of instant,  is  filed  at  the  master's  office 

of  the  court  of [conditionally  until  special  bail  be  put 

in  and  perfected,']  at  the  suit  of  the  above-named  plaintiff,  in  an 
action  [on  promises']  ;  and  unless  you  appear  and  plead  thereto 
m  [four,  "  or"  eight]  days  from  the  date  hereof,  judgment 
wiii  bo  signed  against  you  by  default. 

Yours,  9lc.  A.  B. 

To  Mr. ,  Plaintiff's  attorney,  [or  agent.] 

the  above-named  defendant. 

In  this  notice,  it  is  not  necessary  to  express  the  amount  of 
the  damages.    JZ.  O.  H.  2  W.  4,  s.  41.    But  it  must  state  the 
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nature  of  the  action.  Sams  v.  Culham,  9  B.  k  C.  370. 
Cooke  v.  So/bison,  1  Dow/.  247.  Growt  v.  ffue,  2  TPtb.  64. 
Where  the  declaration  filed  was  indorsed  conditionally,  but 
the  notice  was  general,  the  court  held  it  to  be  sufficient ; 
the  defendant,  upon  searching  at  the  office,  might  have  ascer- 
tained whether  the  declaration  was  filed  conditionally  or 
not.  Watkmt  v.  Woolley,  8  Taunt.  644.  Cort  v.  Jaqum, 
8  T.  R.  77. 

This  notice  must  be  served  upon  the  defendant,  either  per- 
sonally, or  by  leaving  it  for  him  at  his  place  of  residence. 
See  Roife  v.  Brown,  3  Dowl.  628.  But  "  where  the  residence 
of  a  defendant  is  unknown,  notice  of  declaration  may  be 
stuck  up  in  the  office,  but  not  without  previous  leave  of  the 
court."  R.  G.  H.  2  W.  4,  f .  49.  The  residence  here  meant, 
is  the  present  residence  of  the  defendant.  Where  after  the 
commencement  of  the  action  the  defendant  changed  his  rest* 
dence,  and  it  was  not  known  where  he  was  gone  to,  and  the 
notice  of  declaration  was  left  for  him  at  his  late  residence, 
and  also  stuck  up  in  the  office,  but  without  any  previous  ap- 
plication to  the  court :  the  court  held  the  service  to  be  bad ; 
although  if  previous  application  bad  been  made,  they  would 
have  granted  it.  Troughton  v.  Craven,  3  Dowl.  436.  The 
court  however  before  they  grant  such  leave,  will  require  to  be 
satisfied  that  due  diligence  has  been  used  to  find  out  the 
defendant's  place  of  residence.  See  Fry  v.  Rogers,  2  Dowl, 
412.  Homing  v.  Duke,  Id.  637.  Where  the  notice  was  served 
at  a  distance  of  150  miles  from  London,  on  the  very  day  the 
declaration  was  filed,  it  was  holden  to  be  unobjectionable  on 
that  ground ;  Rook  v.  Sherwood,  4  Dowl.  363 ;  but  in  such  a 
case,  to  shew  the  proceeding  to  be  regular,  it  should  in  strict- 
ness be  shewn  at  what  time  of  the  day  the  declaration  waa 
filed,  and  at  what  time  the  notice  was  served.  Id.  The 
notice  cannot  be  served  on  a  Sunday.  Morgan  v.  Johnmm, 
1  H.  Bl.  628.  The  declaration  is  deemed  to  be  filed,  only 
from  the  time  at  which  the  notice  is  served.  Hutchinson  v. 
Brown,  7  T.  R.  298. 

Particular*  of  Demand.']  If  the  declaration  contain  counts 
in  indebitatus  assumpsit,  or  debt  on  simple  contract,  it  is 
ordered  by  R.  G.  T.  1  W.  4,  s.  6,  that  with  the  declaration,  if 
delivered,  or  with  the  notice  of  declaration  if  filed,  "  the 
plaintiff  shall  deliver  full  particulars  of  his  demand  under 
those  counts,  where  such  particulars  can  be  comprised  within 
three  folios ;  and  where  the  same  cannot  be  comprised  within 
three  folios,  he  shall  deliver  such  a  statement  of  the  nature  of 
his  claim,  and  the  amount  of  the  sum  or  balance  which  he 
claims  to  be  due,  as  may  be  comprised  within  that  number  of 
folios :  and  to  secure  the  delivery  of  particulars  in  all  such 


Default,  Judgment  by.  29f 

i,  it  it  further  ordered,  that  if  any  declaration  or  notice 
shall  be  delivered  without  such  particulars  or  such  statement 
as  aforesaid,  and  the  judge  shall  afterwards  order  a  delivery  of 
particulars,  the  plaintiff  shall  not  be  allowed  any  costs  in 
respect  of  any  summons  for  the  purpose  of  obtaining  such 
order,  or  of  the  particulars  he  may  afterwards  deliver."  The 
only  effect  of  not  delivering  particulars  with  the  declaration 
or  notice,  under  this  order,  is,  that  the  plaintiff  will  not  be 
entitled  to  costs  for  any  particulars  be  may  afterwards  deliver 
under  a  judge's  order.  And  therefore  where  the  particulars 
delivered  with  the  declaration  were  intituled  in  a  wrong 
court,  and  the  plaintiff  in  three  days  afterwards  delivered 
other  particulars  properly  intituled,  the  court  held  that  this 
did  not  extend  the  time  for  pleading,  but  that  the  plaintiff 
was  correct  in  signing  judgment  at  the  expiration  of  the  time 
for  pleading>  reckoned  from  the  delivery  of  the  declaration. 
Jones  v.  Fowler,  1  Gale,  256. 

4.  Irregularities  in,  how  and  when  objected  to. 

The  irregularities  which  usually  occur  in  declarations,  have 
been  already  noticed,  ante,  p.  289.  Where  one  of  two  defendants 
outlawed,  and  the  plaintiff  declared  against  the  other,  it 
holden  that  the  latter  could  not  object  to  the  declaration, 
for  an  irregularity  in  the  outlawry  of  the  other  defendant. 
SoUy  v.  Forbes,  2  Moore,  90.  If  the  irregularity  occur  in 
vacation,  the  application  to  set  aside  the  declaration  or  other 
proceeding,  must  be  made  to  a  judge  at  chambers ;  the  de- 
fendant cannot  wait  until  the  term  to  make  it.  Hinton  v. 
Stevens,  1  Har.  &  If.  521.  And  Littledale,  J.  ruled,  that  it 
must  be  made  in  all  cases  within  four  days,  Sunday  included, 
unless  it  be  the  last  of  the  four.  Id.  See  Newnham  v.  Hanny, 
5  Dowl.  259.  Brande  v.  Rich,  8  Taunt.  557.  Minster  v.  Coles, 
2  Chit,  237.  If  the  application  be  made  in  time  to  a  judge 
at  chambers  in  vacation,  and  be  refuse  an  order,  the  defend- 
ant, by  obtaining  time  to  plead,  does  not  waive  the  objection, 
and  he  may  afterwards  on  the  first  day  of  term  make  the 
like  application  to  the  court.  Woodcoch  v.  Kilby,  1  Qale,  405. 
See  Davis  v:  Owen,  1  B.k  P.  342. 
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In  what  cases.']  If  a  defendant  do  not  plead  within  the  time 
limited  for  that  purpose  by  the  practice  of  the  court,  a  notice 

ob 
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to  plead  (which  in  practice  is  always  indorsed  on  the  declara- 
tion) being  given,  Heath  v.  Rose,  2  New  Rep.  223,  a  rule  to 
plead  given  and  expired,  see  Nias  v.  Spratley,  4  JB.  &  C. 
386,  and  a  plea  demanded,  where  necessary ;  Remington  v. 
•Johnson,  2  B.  &  C.  803 ;  or  if  he  plead  a  plea  which  is  a  nul- 
lity ;  see  post,  title  "  Plea ;"  or  if  the  defendant,  being  under 
terms  of  pleading  issuabry,  plead  a  plea,  &c.  which  is  not  issu- 
able: Id:  the  plaintiff  may  sign  judgment  by  default,  for 
want  of  a  plea.  Even  where  an  order  for  time  to  plead  was 
obtained,  with  the  knowledge  of  the  plaintiff's  attorney,  but 
the  order  was  not  served  before  the  time  for  pleading  expired, 
and  the  plaintiff  signed  judgment :  the  court  held  that  he  had 
a  right  to  do  bo,  as  he  was  not  bound  to  take  notice  of 
a  judge's  order,  until  it  was  served.  Sedgwick  v.  Allerton,  7 
Bast,  542 ,  But  a  judgment  cannot  be  signed  after  a  plea  has 
been  delivered,  although  it  be  delivered  after  the  time  for 
pleading  has  expired :  and  therefore  where  the  time  for  plead- 
ing expired  on  Monday,  and  a  plea  was  delivered  at  the  office 
of  the  plaintiff's  attorney  at  ten  minutes  before  eleven  o'clock 
on  Tuesday  morning ;  and  it  appeared  that  the  clerk  at  that 
time  had  gone  out,  and  had  taken  the  papers  with  him  for  the 
purpose  of  signing  judgment,  which  he  did  in  the  course  of  the 
day :  the  court  upon  application  set  aside  the  judgment  for 
irregularity.    Leigh  v.  Bender,  1  Gale,  269,  4  Dowl.  201. 

When,  and  how  signed.']  Before  judgment  can  be  signed  for 
want  of  a  plea,  the  defendant  must  be  fully  before  the  court. 
Where  in  a  nonbailable  action  the  defendant's  attorney  in- 
dorsed an  undertaking  to  appear,  and  the  plaintiff  afterwards 
proceeded  in  the  action  as  if  an  appearance  had  been  entered, 
and  signed  judgment  for  want  of  a  plea :  the  court  held  it  to 
be  irregular,  and  set  it  aside.  Martin  v.  Mahony,  5  D.  $  A. 
609.  And  in  a  similar  case,  Williams,  J.  held  the  judgment  to 
be  a  nullity  altogether,  and  that  the  defendant  therefore  was 
not  precluded  by  any  lapse  of  time  from  moving  to  set  it 
aside.  Robarts  v.  Spun,  1  Har.  &  fV.  201,  3  Dowl.  551.  So 
where  the  plaintiff  sued  out  a  writ  against  three  persons,  for 
three  different  causes  of  action,  filed  three  declarations,  en- 
tered but  one  common  appearance  for  the  three,  and  signed 
three  judgments :  the  court  held  this  to  be  clearly  irregular, 
and  set  aside  the  proceedings.  Cox  v.  Bucknell,  5  B,  kJ. 
892.  So  in  bailable  actions,  judgment  cannot  be  signed  until 
bail  are  perfected ;  even,  it  should  seem,  although  the  plain- 
tiff, instead  of  declaring  de  bene  esse,  had  declared  absolutely: 
for  his  declaring  absolutely  before  bail  put  in  or  justified,  is 
merely  a  waiver  of  bail  at  the  election  of  the  defendant,  but 
'does  not  enable  the  plaintiff  to  proceed  as  if  the  bail  had  jus- 
tified.   Therefore  in  bailable  actions,  the  plaintiff  must  pro- 
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ceed  against  the  sheriff  or  on  the  bail  bond,  and  so  compel  a 
justification  before  he  can  sign  judgment  by  default ;  and  in 
non-bailable  actions  he  must  enter  a  common  appearance  for 
the  defendant,  before  he  can  do  so,  or  indeed  before  he  can 
file  his  declaration.  If  proceedings  be  stayed  until  the  plain- 
tiff give  security  for  costs,  he  cannot  sign  judgment  by  default 
until  the  morning  after  such  security  has  been  given,  although 
the  time  for  pleading  had  expired  before  the  application  for 
security  for  costs  was  made.  Decker  v.  Thompson,  3  B.  8c  P. 
319.  and  see  Glover  v.  Watmore,  5  B.  &  C.  769.  And  where 
proceedings  are  stayed  by  an  order  for  particulars,  the  defen- 
dant has  the  same  time  to  plead,  after  delivery  of  the  particu- 
lars, that  he  had  at  the  return  of  the  summons ;  but  if  his 
time  for  pleading  were  then  out,  or  if  it  expired  on  the  same 
day,  judgment  cannot  in  that  case  be  signed  for  want  of  a  plea 
until  the  afternoon  of  the  day  after  the  delivery  of  the  parti- 
culars, unless  otherwise  ordered  by  the  judge.  R.  O.  H.  2  W. 
4,  s.  48.  So,  if  a  demand  of  plea  be  given  on  the  last  day  for 
pleading  or  after  it,  judgment  cannot  be  signed  until  the 
opening  of  the  office  in  the  afternoon  of  the  day  after  the  de- 
mand was  made ;  R.  G.  H.  2  W.  4,  s.  66  ;  but  if  the  demand 
were  made  before  that  time,  judgment  may  be  signed  in  the 
morning  of  the  day  after  the  time  for  pleading  has  expired. 
Btundell  v.  Hansom,  5  Dowl.  457.  See  Kemp  v.  Fyson,  3 
2  Dowl.  265. 

Where  you  are  in  a  situation  to  sign  judgment,  make  an  in- 
cipitur of  the  declaration  on  plain  paper,  and  the  like  on  the  roll: 
take  them  to  the  master's  office,  and  the  proper  clerk  there  wUl 
sign  the  judgment.  If  it  be  interlocutory,  you  may  proceed  to 
sue  out  and  execute  a  writ  of  enquiry,  or,  if  the  action  be  upon 
a  bill  of  exchange  or  promissory  note,  you  may  move  to  refer  it 
to  the  master,  to  compute  principal  and  interest  upon  it.  If 
it  be  final,  you  may  proceed  to  tax  your  costs,  and  sue  out 
execution.  It  is  interlocutory  in  all  personal  actions  but  debt ; 
and  even  in  debt,  such  a  judgment  is  not  irregular,  Mackenzie 
v.  Gayford,  5  Dowl.  403,  although  very  unusual  in  practice. 
See  as  to  the  case  of  debt  on  bond,  within  stat.  8  &  9  W.  3,  c. 
11*  s.  8,  ante,  p.  214. 

Where  there  are  two  defendants,  and  one  allows  judgment 
to  go  by  default,  and  the  other  pleads  to  issue  and  obtains  a 
verdict:  if  the  action  be  ex  contractu,  the  plaintiff  cannot 
assess  damages  or  have  final  judgment  against  the  defendant 
who  suffered  judgment  by  default ;  but  otherwise  in  actions 
ex  delicto.    Ante,  p.  265. 

In  what  cases,  and  howt  set  aside.]  If  the  judgment  be 
signed,  where  it  ought  not,  or  if  there  be  any  thing  irregular 


300  Default,  Judgment  hy. 

in  the  manner  of  signing  it,  the  defendant  may  more  to  Set  it 
aside  for  irregularity  with  costs.  And  even  a  regular  judg- 
ment, may  in  general  be  set  aside  upon  payment  of  costs,  on 
an  affidavit  of  merits, — the  affidavit  stating  expressly  that  the 
defendant  has  a  good  defence  to  the  action  "  on  the  merits ;" 
saying  that  he  has  "  a  good  and  meritorious  defence,"  Bower 
v.  Kemp,  1  Cramp.  &  J.  287,  or  "  a  good  defence  to  the  ac- 
tion," Pringle  v.  Marsack,  1  D.  &  R.  155,  or  that  he  has  "  a 
good  defence  on  the  merits,"  without  adding,  "  to  this  ac- 
tion," Tate  v.  Bodfleld,  3  Dowl.  218,  or  that,  "  he  hath 
merits  and  good  cause  of  defence  to  this  action:"  Lane  v. 
Isaacs,  3  Dowl.  652 :  have  been  holden  insufficient.  The  affi- 
davit must  be  made  by  the  defendant  himself,  or  by  his 
attorney,  or  by  the  attorney's  managing  clerk  who  has  the 
management  of  the  cause.  But  where  the  agent  in  town 
swore  that  from  the  instructions  he  had  received  from  the 
country  attorney,  he  believed  that  the  defendant  had  a  good 
defence  to  the  action  on  the  merits,  the  court  of  Exchequer 
held  it  to  be  sufficient.  Schofield  v.  Huggins,  3  Dowl.  427. 
The  court  however  will  not  set  aside  a  regular  judgment,  to  let 
in  a  plea  of  the  statute  of  limitations,  WUlet  v.  Allerton,  I  W. 
Bl.  35,  or,  in  an  action  on  an  attorney's  bill,  that  no  signed  bill 
was  delivered  a  month  before  action,  Biggs  v.  Maxwell,  3 
Dowl.  497,  S.  C.  nom.  Holmes  v.  Grant,  1  Gale,  59.  Beck  v. 
Mordaunt,  4  Dowl.  112,  1  Hodg.  196,  or  the  like;  but  the 
court  will  allow  a  plea  of  infancy,  Delafield  v.  Tanner,  5 
Taunt.  856,  or  of  the  defendant's  bankruptcy  and  certificate. 
Evans  v.  GUI,  1  B.  &  P.  52. 

It  is  seldom  that  a  defendant  knows  of  judgment  being 
signed  against  him  for  want  of  a  plea,  until  he  is  served  with 
notice  of  enquiry,  or,  in  debt,  until  execution  is  actually  exe- 
cuted. It  is  sufficient  therefore  if  he  move  to  set  aside  the 
judgment  within  a  reasonable  time  after  he  has  been  made  ac- 
quainted with  it.  Where  notice  of  enquiry  was  given  on  the 
15th,  and  the  motion  was  not  made  until  the  23d,  the  very 
day  on  which  the  enquiry  was  to  be  executed,  the  court  of 
Exchequer  held  that  it  was  not  too  late.  Hill  v.  Mills,  2  Dowl. 
696.  Where  a  rule  nisi  had  been  obtained  to  set  aside  an  in- 
terlocutory judgment  for  irregularity,  and  it  appeared  upon 
shewing  cause  that  the  plaintiff  had  previously,  upon  perceiv- 
ing his  error,  abandoned  the  judgment,  although  it  was  not 
actually  struck  out  in  the  book :  Littledale,  J.  discharged  the 
rule,  but  without  costs.    Robinson  v.  Stoddart,  5  Dowl.  266. 
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The  Demurrer.']  By  R.  G.  H.  4  W.  4,  r.  2,  s.  14,  the  form 
Of  a  demurrer  shall  be  as  follows :— "  The  said  defendant  by 
"  hit  attorney  [or  in  person,  "  or"  plaintiff  ]  says  that 

the  declaration  [or plea,  &c.]  is  not  sufficient  in  law :"  shewing 
the  special  causes  of  demurrer,  if  any.  And  by  R.  G.  H.  r.  I, 
a.  2,  "  in  the  margin  of  every  demurrer,  before  it  is  signed  by 
counsel,  some  matter  of  law,  intended  to  be  argued,  shall  be 
stated  ;  and  if  any  demurrer  shall  be  delivered,  without  such 
statement,  or  with  a  frivolous  statement,  it  may  be  set  aside 
as  irregular  by  the  court  or  a  judge,  and  leave  may  be  given 
to  sign  judgment  as  for  want  of  a  plea :  provided  that  the 
party  demurring,  may  at  the  time  of  argument  insist  upon 
any  further  marten  of  law,  of  which  notice  shall  be  given  to 
the  court  in  the  usual  way,"  This  extends  to  special,  as  well 
as  general  demurrers ;  Lyndhurst  v.  Pound,  5  Bowl.  459 ;  and 
in  a  special  demurrer,  it  has  been  holden  sufficient  to  state  in 
the  margin  of  the  demurrer,  that  the  plea,  &c.  is  "  bad,  for 
the  causes  specially  assigned  for  demurrer."  Berridge  v. 
Priestly,  5  Dowl.  306.  As  to  what  shall  be  deemed  a  frivolous 
statement  within  the  above  rule,  and  what  not,  see  Neal 
▼.  Richardson,  2  Dowl.  89.  Creswell  v.  Crisp.  Id.  635.  Tyn- 
daU  v.  UUeshorne,  3  Dowl.  2.  Kinnear  v.  Keane,  3  Dowl.  154. 
Lyons  v.  Cohen,  Id.  243.  Howorth  v.  Hubbersty,  Id.  455.  Ross 
▼.  Robeson,  Id.  779,  1  Gale,  102.  Underbill  v.  Hurn&y,  2  Dowl. 
495.  A  defect  in  this  respect,  will  be  no  objection  to  the 
demurrer  being  argued ;  the  only  way  in  which  the  opposite 
party  can  avail  himself  of  the  objection,  is  by  applying  to  set 
aside  the  demurrer.  Lacy  v.  Umbers,  3  Dowl.  732.  Abbott  v. 
Arlett,  4  Dowl.  759. 

Get  your  draft  demurrer  signed  by  counsel;  R.  E.  18  C.  2, 
K.  B. ;  R.  E.  33  G.  3,  C.  P. ;  engross  it  on  plain  paper,  and 
deliver  it  to  the  attorney  of  the  opposite  party.  By  R.  G.  H.  4 
W.  4,  r.  1,  s.  1,  "  no  demurrer,  nor  any  pleading  after  decla- 
ration, shall  in  any  case  be  filed  with  any  officer  of  the  court, 
but  the  same  shall  always  be  delivered  between  the  parties." 

If  the  plaintiff  demur  to  a  plea  in  bar  or  rejoinder,  &c. 
"  the  defendant's  attorney,  or  the  defendant  if  he  plead  in 
person,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of 
enquiry  on  the  back  of  such  demurrer."  R.  G.  H.  2  W.  4,  s.  59. 


Joinder  in  Demurrer.']  By  R.  G.  H.  4  W,  4,  r.  1,  s.  3,  "  no 
rule  for  joinder  in  demurrer  shall  be  required ;  but  the  party 
demurring  may  demand  a  joinder  in  demurrer,  and  the  op- 
posite party  shall  be  bound,  within  four  days  after  such 
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demand,  to  deliver  the  same,  otherwise  judgment."  Where 
the  defendant,  after  the  time  for  joining  in  demurrer  had 
expired,  but  before  any  judgment  signed,  obtained  a  rule  nisi 
to  Bet  aside  the  proceedings,  with  a  stay  of  proceedings  in 
the  mean  time ;  upon  the  rule  being  afterwards  discharged, 
the  defendant  on  the  same  evening  delivered  a  joinder  in  de- 
murrer, but  judgment  had  then  been  signed :  the  court  upon 
application  set  aside  the  judgment,  holding  that  the  defendant 
had  the  whole  of  the  day  on  which  the  rule  was  disposed  of, 
to  join  in  demurrer.     Vernon  v.  Uodgins,  4  Dowl.  654 

By  R.  G.  H.  4  W.  4,  r.  2,  s.  14,  u  the  form  of  a  joinder  in 
demurrer  shall  be  as  follows : — The  said  plaintiff  [or  defendant] 
says,  that  the  said  declaration  [or  plea,  &c.]  is  sufficient  in 
law." 

Engross  it  on  plain  paper,  and  deliver  it  to  the  attorney  of 
the  opposite  party.  Vide  supra.  It  need  not  be  signed  by 
counsel.    R.  G.  H.  4  W.  4,  r.  1,  *.  4. 

By  R.  G.  H.  2  W.  4,  s.  59,  "  in  all  cases  where  the  defen- 
dant demurs  to  the  plaintiff's  declaration,  replication  or  other 
subsequent  pleading,  the  defendant's  attorney,  or  the  defen- 
dant if  be  plead  in  person,  shall  be  obliged  to  accept  notice  of 
executing  a  writ  of  enquiry,  on  the  back  of  the  joinder  in  de- 
murrer.'' 

Demurrer  book.]  By  R.  G.  H.  4  W.  4,  r.  1,  s.  5,  "  the  issue 
or  demurrer  book  shall  on  all  occasions  be  made  up  by  the 
suitor,  his  attorney  or  agent,  and  not  as  heretofore  by  any 
officer  of  the  court."  It  is  engrossed  on  plain  paper,  usually 
by  the  plaintiff's  attorney,  and  delivered  to  the  attorney  of  the 
opposite  party.  In  form  it  is  the  same  as  an  issue  in  fact,  as 
far  as  the  entry  of  the  pleadings ;  see  post,  title  "  Issue;"  except 
that  in  the  Common  Pleas,  in  cases  where  there  is  a  demurrer 
to  part  only  of  a  declaration  or  other  pleadings,  "  those  parts 
only  of  the  pleadings,  to  which  such  demurrer  relates,  shall  be 
copied  into  the  demurrer  books ;  and  if  any  other  parts  shall 
be  copied  therein,  the  prothonotary  shall  not  allow  the  costs 
thereof  on  taxation,  either  as  between  party  and  party,  or 
attorney  and  client.  R.  H.  8  &  9  G.  4,  C.  P.  The  demurrer 
and  joinder  are  then  copied,  each  in  a  separate  paragraph, 
which  completes  the  demurrer  book ;  an  entry  of  curia  ad- 
visari  vult  is  no  longer  necessary.    R.  G.  H.  4  W.  4,  r.  2,  s.  2. 

Entry  of  the  issue.]  The  issue  is  next  entered  on  the  roll  by 
the  plaintiff's  attorney.  Or  if  there  be  any  delay  upon  his  part 
in  doing  so,  the  defendant  may  obtain  a  rule  to  compel  him  to 
enter  it,  and  in  default  thereof,  the  defendant  may  either  enter 
it  himself,  R.E.  11  W.  3,  K.  B.,  or  sign  judgment  of  non  pros. 
In  form  it  is  the  same  as  the  demurrer  book,  except  that  the 
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whole  of  the  declaration  and  pleadings,  the  demurrer  and 
joinder,  are  set  out  verbatim. 

Argument,  Spc."]  No  motion  for  a  concilium  is  now  required ; 
bat  the  demurrer  may  be  set  down  for  argument,  at  the  request 
of  either  party,  with  the  clerk  of  the  rules  at  the  Master's 
office,  upon  payment  of  a  fee  of  1*.  "  and  notice  thereof  shall 
be  given  forthwith  by  such  party  to  the  opposite  party."  R. 
O.  H.  4  TV.  4,  r.  1,  s.  6.  Where  a  defendant  demurred,  and 
the  plaintiff  set  down  the  demurrer  for  argument,  but  did  not 
give  notice  of  it  or  deliver  a  demurrer  book  to  the  defendant ; 
and  the  Utter,  seeing  the  demurrer  in  the  paper,  came  pre- 
pared to  argue  it,  and  then  it  was  found  that  the  pleadings 
were  incomplete,  as  the  plaintiff  had  not  joined  in  demurrer : 
upon  an  application  by  the  defendant  for  costs,  the  court  re- 
fused them,  saying  that  the  defendant  could  not  be  misled  by 
seeing  the  case  in  the  paper,  for  as  there  was  no  joinder  in 
demurrer,  he  must  have  known  that  it  could  not  be  argued. 
Howorth  v.  Hubbersty,  3  Dowl.  457.  Where  a  defendant,  two 
days  before  the  end  of  the  term,  demurred  to  the  declaration, 
for  the  purpose  of  gaining  time,  the  court  of  Exchequer  allowed 
the  demurrer  to  be  set  down  for  argument  on  the  last  day  of 
the  term,  and  refused  to  allow  the  defendant  to  withdraw  the 
demurrer  and  plead  the  general  issue.  Wilson  v.  Tucker,  2 
Dowl.  83.  Cooper  v.  Hawkes,  1  Cromp.  8r  J.  2 19.  In  all  other 
eases,  however,  notice  of  the  case  being  set  down  for  argument, 
must  be  given  in  sufficient  time,  to  enable  the  opposite  party 
to  prepare  and  deliver  his  demurrer  books.  See  Britten  v. 
Britten,  2  Dowl.  239.  Where  a  defendant,  after  demurring, 
became  bankrupt,  and  his  assignees  refused  to  defend,  and  the 
plaintiff  thereupon  applied  to  have  the  cause  struck  out  of  the 
paper ;  the  court  refused  it,  saying  that  the  application  was 
not  warranted  by  any  authority.    Flight  v.  Glossop,  4  Dowl.  1 35. 

Four  copies  of  the  demurrer  book  must  next  be  made  out, 
two  by  the  plaintiff,  two  by  the  defendant ;  and  each  party,  in 
the  margin  of  his  demurrer  books,  shall  state  the  points  he 
intends  to  insist  upon  in  'argument.  R.  H.  38  G.  3,  K.  B. 
R.T.  11  G.  4,  C.  P.  And  "  four  clear  days  before  the  day 
appointed  for  argument,"  the  plaintiff  shall  deliver  copies  of 
the  demurrer  book  to  the  chief,  and  to  the  senior  judge,  and 
the  defendant  to  the  other  two  judges  next  in  seniority ;  "  and 
in  default  thereof  by  either  party,  the  other  party  may,  on  the 
day  following,  deliver  such  copies  as  ought  to  have  been  so 
delivered  by  the  party  making  default :  and  the  party  making 
default  shall  not  be  heard,  until  he  shall  have  paid  for  such 
copies  or  deposited  with  the  officer  a  sufficient  sum  to  pay  for 
such  copies."  it.  O.  H.  4  W.  4,  r.  1,  t.  6.  See  Darker  v. 
Darker,  2  Dowl.  88.    If  default  be  made  by  either  party,  so 
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that  all  the  books  are  not  delivered,  the  demurrer,  when  called 
on  for  argument,  will  be  struck  out  of  the  paper;  Abraham  v. 
Cook,  3  Dowl.  215,  but  tee  Somen  v.  Miller,  2  Har.  &  FT.  117j 
and  in  order  to  prevent  this,  the  party  wishing  to  have  the 
demurrer  argued,  should  take  care  to  ascertain  whether  the 
other  party  has  delivered  books ;  and  if  not,  he  should  deliver 
them  for  him.  And  in  order  to  charge  the  party  with  the  costs 
of  the  copies  so  delivered,  Littledale,  J.  held  that  these  copies 
should  be  delivered  on  the  day  following  the  default,  according 
to  the  terms  of  the  rule ;  Fithor  v.  Snow,  3  Dowl  27 ;  and  in 
another  case,  Ld.  Denman,  C.  J.  held  that  where  a  party  fur- 
nishes all  the  books,  he  cannot  object  to  the  other  party 
arguing  the  demurrer  without  payment  of  the  costs  of  the  two 
books,  unless  he  have  given  him  due  previous  notice  of  his 
intention  to  make  such  objection.  Semdall  v.  Bennett,  4  Nev. 
&  Af .  89.  Each  party  also,  besides  delivering  copies  of  his 
paper  books  to  two  of  the  judges,  must  also  furnish  the  clerks 
of  the  other  two  judges  with  copies  of  the  points  intended  for 
argument  which  are  marked  in  the  margin  of  his  demurrer 
books.  This  is  required  by  an  express  rule  in  the  Common 
Fleas ;  R.  T.  1 1  0. 4  >•  and  is  required  by  the  practice  of  the 
other  two  courts.  This  rule  also  requires  each  party  to  leave 
at  the  chambers  of  the  chief  justice  a  copy  of  such  points,  to 
be  delivered  to  the  adverse  party ;  and  in  the  other  courts, 
upon  application  to  any  of  the  judges'  clerks,  each  party  may 
be  furnished  with  a  copy  of  the  other's  points.  And  such 
copy  should  be  obtained  if  practicable,  by  each  party,  before 
he  instructs  counsel  to  argue  the  demurrer. 

The  days  for  argument  in  the  Queen's  Bench  are  Tuesdays 
and  Fridays ;  in  the  Common  Pleas,  the  days  appointed  for 
the  sittings  in  London  and  Middlesex,  not  being  within  the 
first  four  days,  or  the  last  week,  of  term.  When  the  demurrer 
is  called  on,  it  is  argued,  first  by  the  party  demurring,  then 
by  the  other  party,  and  lastly  by  the  party  demurring  in 
reply.     The  court  then  deliver  their  judgment. 

If  the  plaintiff  obtain  judgment,  it  is  a  final  judgment  in 
debt,  interlocutory  in  all  other  cases.  If  the  issue  on  the 
demurrer  be  the  only  issue  in  the  cause,  then  in  debt  the 
plaintiff  may  tax  his  costs  and  sue  out  execution ;  but  in 
other  cases,  where  the  judgment  is  merely  interlocutory,  the 
plaintiff  will  have  to  sue  out  and  execute  a  writ  of  enquiry, 
or,  if  the  action  be  upon  a  bill  of  exchange,  promissory  note, 
or  the  like,  he  may  have  it  referred  to  the  master  to  compute 
the  principal  and  interest  in  the  ordinary  way.  But  if  besides 
the  demurrer,  there  be  also  an  issue  in  fact,  it  is  in  the 
plaintiff's  option,  whether  he  will  argue  the  demurrer  before 
or  after  the  trial  of  the  issue  in  fact.  Duberley  v.  Page,  2 
T.  R  394.  but  tee  Burdett  v.  Colman,  13  Eatt,  27.    If  the 
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ime  in  fact  be  tried  first,  the  jury  who  try  it,  alto  at  the 
same  time  a&seee  contingent  damages  upon  the  issue  in  law, 
the  ventre  in  that  case  being  awarded  tarn  ad  triandum  quam 
ad  inquirendum ;  see  the  forms,  Arch.  Forms,  301,  314 ;  so  if 
the  demurrer  be  argued  first,  the  jury  who  afterwards  try  the 
issue  in  fact,  assess  also  the  plaintiff's  damages  on  the  issue  in 
law  t  see  the  forms,  Arch.  Forms,  301,  314.  See  1  Saund. 
109  n*  2  Id.  300  n.  and  see  Thompson  ▼.  Perceval,  2  B.  &  Ad. 
967. 

If  the  defendant  obtain  judgment,  and  there  be  no  other 
issue  but  the  issue  in  law,  he  may  tax  his  costs,  and  sue  out 
execution  for  them  in  the  ordinary  way.  And  where  a  de- 
fendant pleaded  two  pleas,  each  to  the  whole  cause  of  action, 
and  one  of  them  being  demurred  to,  was  holden  good,  and 
the  defendant  had  judgment  upon  it :  the  court  upon  appli- 
cation allowed  him  to  strike  out  the  other  plea,  upon  pay- 
ment of  costs  of  that  issue.     Young  v.  Beck,  3  Dowl.  804. 

The  party  succeeding  upon  a  demurrer,  is  entitled  to  costs. 
3  &  4  fV4,  e.  43,  s.  34,  ante.  p.  266. 


DEMURRER  TO  EVIDENCE. 

Where  evidence  is  given,  which  is  not  sufficient  to  support 
the  issue,  the  party  against  whom  it  is  given  may  demur  to  it 
By  demurring  to  it,  he  admits  the  facts  proved  by  it,  but 
takes  the  opinion  of  the  court  above  as  to  its  sufficiency. 
See  the  form  of  the  demurrer \  Arch.  Forms,  125 ;  and  of  the 
Joinder,  Id.  126.  When  the  demurrer  is  put  in,  it  is  tacked  to 
the  record;  and  the  jury  may  either  assess  contingent  da- 
mages, or  may  be  discharged,  and  the  damages  afterwards  be 
assessed  upon  a  writ  of  enquiry.  See  Bull,  N.  P.  313 — 315. 
Panshaw  v.  Cocksedge,  3  Bro.  P.  C.  690,  1  Doug.  119.  Cort  v. 
Bvhbeck,  1  Doug.  218.  Gibson  v.  Hunter,  2  H.  Bl.  187. 
As  a  demurrer  to  evidence  very  seldom  occurs  in  practice,  the 
parties  usut&Uy  deriving  the  same  benefit  from  a  motion  for  a 
new  trial,  it  is  unnecessary  to  notice  it  in  detail. 


DISCONTINUANCE. 

Entry  of  continuances.]    Formerly  the  different  proceedings 
in  an  action  must  have  been  continued  on  the  roll,  from  one 
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to  Another,  and  from  one  term  to  another,  to  the  conclusion, 
by  entries  of  continuances,  by  way  of  imparlance,  curia 
advUari  vult,  and  vicecomes  non  mint  breve.  These  continu- 
ances, however  useful  they  might  have  been  formerly,  were 
latterly  found  perfectly  useless,  and  they  have  by  degrees  been 
abolished.  First,  by  R.  G.  H.  2  W.  4,  s.  105,  continuances 
after  a  judgment  by  default  were  not  to  be  required.  Then 
imparlances  were  in  effect  abolished  by  stat.  2  W.  4,  c.  39, 
s.  11.  And  lastly,  by  R.  G.  H.  4,  W.  4,  r.  2,  s.  2,  "  no  entry 
of  continuances  by  way  of  imparlance,  curia  advisari  vult, 
vicecomes  non  mint  breve,  or  otherwise,  shall  be  made  upon 
any  roll  or  record  whatever,  or  in  the  pleadings,  except  the 
jurata  ponitur  in  respectu,  which  is  to  be  retained. 

Rule  to  discontinue.]  The  plaintiff  may  discontinue  his 
action  before  verdict,  if  he  wish  it,  by  obtaining  a  rule  from 
the  clerk  of  the  rules  at  the  master's  office  for  that  purpose. 
The  court  have  allowed  it,  after  demurrer  argued,  but  before 
judgment ;  2  Saund.  74,  n.  1 ;  and  even  after  a  special  ver- 
dict, (that  not  being  complete  and  final,)  but  it  was  considered 
a  matter  of  great  favour.  Price  v.  Parker,  1  Salk.  176.  Bat 
it  is  never  allowed  after  a  general  verdict,  Price  v.  Parker, 
1  Salk.  178.  Anon.  1  Lev.  48.  Goodenough  v.  Butler,  3  DovJL 
751,  1  Qale,  163,  or  after  a  writ  of  enquiry  executed  and 
returned,  Stevens  v.  Etherick,  Carth.  86,  or  after  a  peremptory 
rule  for  judgment  on  demurrer.  Turner  v.  Turner,  I  Salk. 
179.  Before  plea  pleaded,  this  rule  may  be  had  as  a  matter  of 
course  from  the  clerk  of  the  rules  at  the  master's  office. 
After  plea,  it  was  formerly  necessary  to  obtain  the  consent  of 
the  defendant's  attorney,  to  discontinue;  but  now,  by 
R.  G.  H.  2  W.4,  s.  106,  "to  entitle  a  plaintiff  to  discon- 
tinue after  plea  pleaded,  it  shall  not  be  necessary  to  obtain 
the  defendant's  consent ;  but  the  rule  shall  contain  an  under- 
taking on  the  part  of  the  plaintiff  to  pay  the  costs,  and  a 
consent  that  if  they  are  not  paid  within  four  days  after  tax- 
ation, defendant  shall  be  at  liberty  to  sign  a  non  pros."  But 
where  the  plaintiff  gave  this  undertaking  and  obtained  the 
rule,  but  did  not  pay  the  costs ;  and  the  defendant,  instead  of 
signing  judgment  of  non  pros,  applied  for  and  obtained  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit :  the  court,  upon  this 
appearing,  discharged  the  rule  with  costs.  Cooper  v.  Hol~ 
loway,  1  Hodg.  76.  In  all  other  cases  the  action  is  not  deemed 
to  be  discontinued,  until  the  costs  are  paid,  Moiling  v.  Buck- 
holtz,  3  M.  &  S.  153.  Whitmore  v.  Williams,  6  T.  R.  765, 
unless  the  defendant  be  in  custody;  White  v.  Gompertz, 
5  B.  &  A.  905 ;  and  where  the  plaintiff,  instead  of  paying 
costs,  proceeded  in  the  action,  and  obtained  a  verdict,  the 
court  refused  to  set  aside  the  verdict,  and  order  a  discontinu- 
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ance  to  be  entered.  Edgmgton  v.  Proudman,  1  Dowl.  1 52. 
Formerly,  however,  where  the  costs  were  taxed  and  paid,  the 
discontinuance  had  relation  back  to  the  time  when  the  rale 
was  obtained;  Brandt  v.  Peacock,  1  B.  &  C.  649 ;  but  how 
far  that  would  be  holden  now,  may  be  doubted. 

In  some  cases,  under  peculiar  circumstances,  the  court  will 
allow  a  plaintiff  to  discontinue,  without  payment  of  costs. 
See  Ames  v.  Raggt  2  Dowl.  35.  And  where  a  plaintiff  ob- 
tained a  verdict,  which  was  set  aside  and  a  new  trial  granted ; 
and  the  plaintiff,  instead  of  proceeding  to  the  new  trial, 
discontinued  the  action,  the  court  held  that  he  was  not  liable 
to  the  costs  of  the  former  trial.  Gray  v.  Cox,  8  D.  &  H.  220. 
See  Patterson  v.  Powell,  2  Dowl.  738.  A  rule  to  discontinue, 
without  costs,  is  often  drawn  up  by  consent. 


DISTRINGAS. 

In  what  cases.]  By  stat.  2  W.  4,  c.  39,  s,  3,  in  case  it 
shall  be  made  appear  by  affidavit,  to  the  satisfaction  of  the 
court  out  ot  which  the  process  issued,  or,  in  vacation,  of  any 
judge  of  the  courts  of  law  at  'Westminster,  that  any  defendant 
has  not  been  personally  served  with  a  writ  of  summons,  and 
has  not,  according  to  the  exigency  thereof,  appeared  to  the 
action,  and  cannot  be  compelled  so  to  do  without  some  more 
efficacious  process :  then  and  in  any  such  case  it  shall  be 
lawful  for  such  court  or  judge  to  order  a  writ  of  distringas  to 
be  issued,  directed  to  the  sheriff  of  the  county  wherein  the 
dwelling-house  or  place  of  abode  of  such  defendant  shall  be 
situate,  or  to  the  sheriff  of  any  other  county,  or  to  any  other 
officer  to  be  named  by  such  court  or  judge,  in  order  to  compel 
the  appearance  of  such  defendant. 

The  affidavit,  for  the  purpose  of  obtaining  a  distringas, 
therefore,  must  be  such  as  to  satisfy  the  court  or  judge  of 
three  things:  1st,  That  the  defendant  has  not  been  per- 
sonally served  with  the  writ  of  summons ;  2dly,  That  he  has 
not  appeared  to  the  action ;  and  3dly,  That  he  cannot  be 
compelled  to  appear,  unless  a  distringas  be  issued.  The  affi- 
davit usually  expected,  and  indeed  required,  is  to  this 
effect :  That  the  attorney  or  his  clerk  called  at  the  residence 
of  the  defendant,  for  the  purpose  of  serving  him  with  the 
writ  of  summons,  having  then  the  writ  and  copy  with  him 
for  that  purpose,  that  he  there  saw  a  servant,  &c.  of  the  de- 
fendant, of  whom  he  inquired  for  the  defendant,  and  at  what 
time  he  was  most  likely  to  be  met  with,  and  the  answers  he 
received,  &c. :  That  he  then  informed  the  servant  of  the 
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purpose  for  which  he  called,  and  appointed  to  call  on  anothef 
day  at  a  certain  hour,  when  the  defendant  was  most  likely  to 
be  at  home:  That  he  called  again  at  the  time  appointed* 
having  the  writ  and  copy  with  him,  but  could  not  see  the 
defendant,  (stating  what  passed  upon  the  occasion) ;  that  he 
then  made  a  second  appointment  in  like  manner,  for  a  sub- 
sequent day  and  hour,  and  called  accordingly ;  but  that  he 
again  failed  to  see  the  defendant,  and  upon  this  last  occasion 
he  left  a  copy  of  the  writ  with  the  servant.  Besides  all  this, 
the  affidavit  must  shew  circumstances,  from  which  the  court 
or  judge  may  fairly  infer  that  the  defendant  keeps  out  of  the 
way,  to  avoid  being  served  with  process,  and  the  deponent 
must  add  bis  belief  that  he  does  so.  The  affidavit  must  also 
state  a  recent  search  at  the  proper  office,  after  the  expiration 
of  eight  days  from  the  time  the  copy  of  the  writ  was  left,  as 
above  mentioned,  and  that  the  defendant  has  not  entered  an 
appearance. 

The  early  cases  upon  this  subject,  and  before  the  practice 
was  settled  as  above-mentioned,  cannot  be  depended  upon, 
and  it  is  unnecessary  to  notice  them.  It  is  now  established, 
that  there  must  be  three  calls ;  whether  by  the  same  person 
or  not,  is  immaterial;  Smith  v.  Good,  2  Dowl.  398  $  but  they 
must  be  on  different  days.  Cross  v.  Wilkins,  I  Har.  $  W. 
516,  4  Dowl.  279.  but  see  White  v.  Western,  2  Dowl.  451, 
cont.  Appointments  must  be  made  upon  the  first  two  occa- 
sions of  calling,  and  the  day  and  hour  mentioned  at  which  the 
clerk  will  again  call.  Wills  v.  Bowman,  2  Dowl.  413.  Johnson 
v.  Disney,  Id.  400.  Atkinson  v.  Clean,  5  Dowl.  252.  but  see 
Hickman  v.  Dailimore,  1  Har.  4*  W.  524.  A  copy  of  the  writ 
must  be  left  with  the  servant,  &c.  Street  v.  Ld.  Alvanley, 
1  Dowl.  638.  Hooken  v.  Tooke,  1  Hodg.  315,  on  the  last  of  the 
three  occasions.  Mason  v.  Lee,  5  Nev.  8f  M.  240.  Hill  v. 
Movie,  2  Dowl.  10.  Anon.  1  Har.  fy  W.  380.  And  circum- 
stances must  also  be  stated,  sufficient  to  satisfy  the  court  that 
the  defendant  keeps  out  of  the  way,  for  the  purpose  of  avoid- 
ing being  served  with  the  writ  of  summons ;  See  Price  v. 
Bower,  2  Dowl.  1.  Waddingtonv.  Palmer,  Id.  7.  Simpson  v. 
Lord  Graves,  Id.  10.  Smithy.  Hill,  Id.  225.  Moon  v  Thynne, 
3  Dowl.  153.  Boons  v.  Fry,  3  Dowl.  581,  1  Har,  $  W.  186. 
Houghton  v.  Howarth,  4  Dowl.  749 ;  and  the  deponent  must 
add  his  belief  that  he  does  so.  Anon.  1  Dowl.  513.  If 
however  the  circumstances  thus  stated  be  very  strong  and 
convincing  of  themselves,  the  court  will  not  be  very  particular 
as  to  the  calls  or  appointments  above  mentioned.  See  Johnson 
v.  Disney,  2  Dowl.  400.  Hickman  v.  Dailimore,  4  Dowl.  27S, 
1  Har.  $-  W.  524.  Also,  if  the  distringas  be  applied  for,  not 
for  the  purpose  of  compelling  an  appearance,  but  for  the 
purpose  of  proceeding  to  outlawry,  the  court  will  not  be 
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very  particular  as  to  the  calls  or  appointments,  if  it  appear 
that  several  ineffectual  attempts  have  been  made  to  serve  the 
defendant  personally  with  the  writ  of  summons.  Jones  v. 
Price,  2  Dowl.  42.  Harding  v.  Mannert,  t  Bar.  %  W.  8(h 
In  one  case,  the  court  of  Common  Pleas  said,  that  wherever 
it  should  appear  that  the  defendant  was  not  abroad,  they 
would  not  grant  a  distringas  for  the  purpose  of  outlawry ; 
and  wherever  it  should  appear  that  he  was  abroad,  they  would 
not  grant  a  distringas  to  compel  an  appearance.  Fraser  v. 
Case,  1  Dowl.  725.  The  application  also,  or  even  the  search 
for  the  appearance,  should  not  be  made  until  after  the  expira- 
tion, of  eight  days  at  least  from  the  time  of  leaving  the  copy 
of  the  writ;  for  the  defendant,  if  he  be  willing  to  obey  the 
writ,  has  that  time  given  him  to  do  so;  Brian  v.  Stretton, 
I  Dowl.  642 ;  and  the  affidavit  must  state  a  search  after  that 
time,  and  a  positive  statement  that  no  appearance  has  been 
entered.     Hockerv.  Townsend,  1  Hodg.  204. 

In  term  time,  this  application  must  be  made  to  the  court, 
and  they  grant  a  rule  absolute  in  the  first  instance;  in  vaca- 
tion, an  order  to  the  like  effect  may  be  obtained  upon  an  ex 
parte  application  to  a  judge  at  chambers.  And  the  writ  of 
summons  must  be  in  force,  or  renewed,  at  the  time  the  appli- 
cation is  made.  Sewell  v.  Broum,  1  Gale,  317.  The  court 
will  not  set  aside  a  judge's  order  for  a  distringas,  merely  for  an 
alleged  insufficiency  of  the  affidavit  on  which  it  was  granted 
Gale  v.  Winks,  5  Dowl.  348.  Nor  will  they  set  aside  the 
distringas,  for  any  mistake  in  the  copy  of  the  summons  left, 
Tgser  v;  Brian,  2  Dowl.  640,  or  because  a  copy  of  the  sum- 
mons was  not  left,  Smith  v.  Macdonald,  1  Dowl.  688,  or 
because  the  defendant  was  abroad  at  the  time  it  was  left 
White  v.  Johnson,  }  Gale,  108. 

How  sued  out]  Having  drawn  up  the  rule  for  the  dis- 
tringas, get  a  blank  copy  of  the  writ  on  parchment,  and  ano- 
ther on  paper,  at  the  stationer's;  fill  them  up  and  indorse  them 
correctly,  vide  infra;  write  out  a  precipe  also ;  take  these  and 
the  rule  to  the  master's  office,  and  the  clerk  there  will  sign  the 
writ  and  file  the  precipe ;  then  get  the  writ  sealed ;  and  deliver 
U,  wtth  the  copy,  .at  the  office  of  the  sheriff,  to  whom  it  is 
directed,  and  he  will  cause  it  to  be  executed. 

Teste  and  return  of  the  writ]     The  writ  shall  bear  teste 
on  the  day  of  the  issuing  thereof,  whether  in  term  or  vaca- 
tion ;  and  shall  be  made  returnable  on  some  day  in  term,  not 
Deing  less  than  fifteen  days  after  the  teste  thereof."    2  W  4 
c.  39,  s.  3,  and  see  Id.  s.  12. 

How  indorsed.]    The  writ  and  copy  are  indorsed  in  pre- 
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cisely  the  same  manner  as  the  writ  of  summons,  and  as  the 
last  two  indorsements  on  the  writ  of  capias.  See  R.  O.  H. 
2  W,  4,  r.  2  :  R.  G.  M.  3  W.  4,  s.  5.  Gale  v.  FPtnA*,  5  DowJ. 
348.    The  following  may  be  the  form : 

This  writ  was  issued  by  John  Smith,  of  No.  3,  Elm-court, 
Temple,  attorney  for  the  within-named  John  Nokes 

Or  if  by  an  agent :  "  This  writ  was  issued  by  John  Smith,  of 
No.  3,  Elm-court,  Temple,  attorney,  agent  for  James  Walker, 
of  Beverley,  in  the  East  Riding  of  the  county  of  York,  attorney 
for  the  within-named  John  Nokes. 

Or  if  by  the  plaintiff  in  person  :  "  This  writ  was  issued  in 
person  by  John  Nokes,  who  resides  at,"  [mention  the  city,  town 
or  parish,  and  also  the  name  of  the  hamlet,  street,  and  num- 
ber of  the  house  of  the  plaintiff's  residence,  if  any  such.] 

Further  indorsement  required  on  the  copy  of  the  writ,  by 
R.  G.  H.  2  W.  4,  r.  2,  where  the  action  is  for  a  debt :]  The 
plaintiff  claims  [£30.  10*.]  for  debt,  and  [£5.  As.]  for  costs; 
and  if  the  amount  thereof  be  paid  to  the  plaintiff  [or  his  attor- 
ney] within  four  days  from  the  service  hereof ,  further  proceed- 
ings will  be  stayed" 

Defects  in  the  writ.]  By  R.  G.  M.  3  W.  4,  *.  10,  "if  the 
plaintiff  or  his  attorney  shall  omit  to  insert  in  or  indorse  on 
any  writ  or  copy  thereof,  any  of  the  matters  required  by 
stat.  2  W.  4,  c.  39,  to  be  by  him  inserted  therein  or  indorsed 
thereon,  such  writ  or  copy  shall  not  on  that  account  be  held 
void,  but  may  be  set  aside  as  irregular,  upon  application  to 
be  made  to  the  court  out  of  which  the  same  shall  issue,  or  to 
any  judge."  See  ante,  p.  226.  Where  there  was  no  Indorse- 
ment of  the  claim  for  debt  and  costs  on  the  distringas  or  copy, 
the  court  set  them  aside  for  irregularity,  although  such  in* 
dorsement  was  regularly  made  upon  the  writ  of  summons. 
Gale  v.  JVinks,  5  Dowl.  348.  Where  the  writ  was  executed 
on  the  30th  March,  and  an  application  to  set  it  aside  for 
an  omission  in  the  indorsement  was  not  made  until  the  17th 
April,  the  court  held  it  to  be  too  late.  Wright  v.  Warren,  2 
Dowl.  724. 

How  executed,  and  proceedings  thereon.]  The  sheriff,  in  exe- 
cution of  this  writ,  distrains  goods  of  the  defendant  to  the 
value  of  40*.  Besides  which,  "  the  writ  of  distringas  and  notice, 
or  a  copy  thereof,  shall  be  served  on  the  defendant,  if  he  can 
be  met  with ;  or  if  not,  shall  be  left  at  the  place  where  such 
distringas  shall  be  executed."    2  W.  4,  c.  39,  *.  3. 

On  or  after  the  return  day  of  the  distringas,  get  the  sheriff 
to  return  the  writ.  If  he  return  that  he  has  distrained  and 
levied  issues,  then,  after  the  expiration  of  eight.days  inclusive 
from  the  return  of  the  writ,  as  mentioned  in  the  notice  at  the 


Distringas.  311 

foot  of  the  distringas,  the  plaintiff  may  enter  an  appearance 
for  the  defendant :  and  in  such  a  case,  it  is  not  necessary  to 
have  an  affidavit,  Page  v.  Hemp,  4  Dowl.  203,  or  to  obtain  the 
leave  of  the  court,  Johnson  v.  S mealy,  1  Dowl.  526.  Tucker  v. 
Brand,  4  Dowl.  411,  unless  perhaps  where  less  than  40s.  have 
been  levied.    Jones  v.  Dyer,  2  Dowl.  445. 

But  if  the  sheriff  return  mm  est  inventus  and  nulla  bona,  and 
the  defendant  do  not  appear  at  or  within  eight  days  inclusive 
after  the  return  of  the  writ,  the  plaintiff,  if  he  do  not  wish  to 
proceed  to  outlawry,  "  upon  making  it  appear  by  affidavit,  to 
the  satisfaction  of  the  court  out  of  which  the  distringas  issued, 
or,  in  vacation,  of  any  judge  of  either  of  the  said  courts,  that 
due  and  proper  means  were  taken  and  used  to  serve  and  exe- 
cute such  writ  of  distringas,  may  have  leave  to  enter  an 
appearance  for  the  defendant,  and  to  proceed  thereon  to  judg- 
ment and  execution.  2  W.  4,  c.  39,  s.  3.  The  sheriffs  officer 
who  had  the  execution  of  the  writ,  must  make  affidavit  there- 
fore of  the  means  he  took  and  used  to  serve  and  execute  the 
same.  Merely,  stating,  generally,  that  due  diligence  had  been 
used  to  execute  the  writ,  but  that  no  residence  or  property  of 
the  defendant  could  be  found,  Saunderson  v.  Bourn,  2  Dowl. 
338,  or  that  he  was  informed  that  the  defendant  had  assigned 
his  property,  Balgay  v.  Gardner,  2  Dowl.  52,  or  that  he  was 
told  that  the  defendant  lived  in  furnished  lodgings,  and  that 
there  was  nothing  there  of  his  to  take,  Cornish  v.  King,  2 
Dowl.  18,  without  stating  specifically  the  particular  means 
used  by  him  to  effect  the  execution  of  the  writ  or  service, 
have  been  holden  insufficient;  the  means  must  be  stated, 
before  the  court  can  be  satisfied  that  they  were  due  and  pro- 
per. See  Copeland  v.  Nevill,  4  Dowl.  51.  And  where  the 
officer  who  had  the  execution  of  the  writ  died,  and  the  motion 
was  made  upon  an  affidavit  of  what  he  had  stated  as  to  his  en- 
deavours to  execute  the  writ,  Littledale,  J.  refused  to  receive 
it,  saying  that  he  could  not  act  upon  hearsay  evidence. 
Daniels  v.  Varity,  3  Dowl.  26.  Where  the  affidavit  stated 
three  attempts  to  execute  the  writ  at  the  defendant's  "  pre- 
sent or  late  place  of  abode,"  without  negativing  deponent's 
knowledge  of  any  other  place  of  abode,  it  was  holden  in- 
sufficient. Scarborough  v.  Evans,  2  Dowl.  9.  But  where  the 
officer  swore  that  at  three  different  times  when  he  went  to 
the  defendant's  house  to  execute  the  writ,  the  doors  were 
barricaded  against  him,  and  on  one  occasion  a  servant  from  a 
window  told  him  he  knew  the  object  of  his  coming ;  and  the 
officer,  not  being  able  to  obtain  entrance,  fixed  a  copy  of  the 
writ  on  the  door :  this  was  holden  sufficient.  Tring  v.  Good* 
ing,  2  Dowl.  162. 
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EJECTMENT. 

We  shall  consider  the  practice  in  ejectment,  under  the  fol- 
lowing heads : — 

1 .  Ejectment  in  ordinary  cases. 

f .  Ejectment  where  the  possession  is  vacant. 

3.  Ejectment  by  Landlord  against  Tenant. 


1 .  Ejectment  in  ordinary  cases. 
Declaration  and  Service,  fyc. 

Declaration.']  The  declaration  is  the  first  proceeding  in 
ejectment.  If  it  be  an  ordinary  case,  you  may  get  blank  forms 
from  the  stationer's,  and  fill  them  up ;  but  if  the  case  be  of  im- 
portance, and  if  any  difficult  matter  of  title  be  invoiced  in  it,  it 
is  more  prudent  to  have  your  declaration  drawn  by  a  Barrister 
or  special  pleader.  Make  as  many  copies  of  it  as  there  are 
tenants. 

The  declaration  is  usually  intituled  of  the  previous  term 
generally.  But  if  by  mistake  it  be  intituled  of  a  subsequent 
term,  Doe  v.  Roe,  2  Dowl.  186.*  Doe  d.  Oore  v.  Roe,  3  Dowl. 
5,  or  intituled  of  a  year  that  has  not  arrived,  or  of  a  Tear 
which  is  past,  Doe  d.  Smithers  ▼.  Roe,  4  Dowl.  374.  Doe 
d.  Wils  v.  Roe,  5  Dowl.  380.  but  see  Doe  d.  Oowland  v.  Roe,  5 
Dowl.  273,  it  is  immaterial,  if  the  notice  at  the  foot  of  the  de- 
claration be  dated  correctly,  and  require  the  tenant  to  appear 
in  the  next  term.  So  where  the  declaration,  instead  of  being 
intituled  of  the  term,  was  intituled  with  the  day  of  the  month 
and  year,  as  in  a  personal  action,  the  court  held  it  to  be  im- 
material.    Doe  d.  Ashman  v.  Roe,  1  Bing.  N.  C.  253. 

Ejectment  is  not  within  R.  G.  M.  3  W.  4,  s.  15,  as  to  the 
commencement  of  declarations ;  Doe  d.  Gillett  ▼.  Roe,  2  Dowl. 
690 ;  but  the  declaration  commences  in  the  form  stated  in  R. 
G.  H.  2  W.  4,  r.  4  ,viz : — "  Richard  Roe  was  attached  to  answer 
John  Doe  in  a  plea  of  trespass  and  ejectment."  For  that,  £c. 
going  immediately  to  the  demises,  entries  and  ouster,  omit- 
ting all  recital  of  the  supposed  writ,  as  was  formerly  the 
practice.  The  demises  must  be  laid  of  a  date  subsequent  to 
the  accruing  of  the  lessor's  title ;  R.  v.  Walker,  7  T.  R.  433 ; 
and  if  it  be  necessary  or  desirable  to  lay  a  demise  in  the  name 
of  any  other  person  than  the  client,  it  may  be  prudent  first  to 
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obtain  his  permission  to  do  to.  See  Dee  v.  King,  1  Dowl. 
580.  Dee  d.  Shepherd  v.  Roe,  2  Chit.  171.  Doe  v.  Fillis,  Id. 
170.    Do*  v.  Figgins,  3  Tann*.  440. 

As  to  the  notice  at  the  foot  of  the  declaration,  it  must  be 
directed  to  the  tenant  in  possession,  or  to  all  the  tenant! 
if  there  be  more  than  one ;  but  in  this  latter  case,  the  copy 
served  upon  such  tenant  may  be  directed  to  him  alone.  Doe 
d.  Field  v.  Roe,  1  Her.  fc  W.  516.  If  there  be  a  mistake  in 
the  christian  name  of  the  tenant,  the  court  will  neither  set 
aside  the  service  of  the  declaration,  Doe  d.  Stainton  v.  Roe,  6 
M.  fc  3.  203,  nor  refuse  the  rule  for  judgment  against  the 
casual  ejector.  Doe  d.  Folhes  v.  Roe,  2  Dowl.  567.  Doe  d. 
Froet  r.  Roe,  3  D,  563,  I  Har.  &  W.  217,  on  that  ground ;  for 
that  would  be  giving  the  tenant  the  benefit  of  a  plea  in  abate- 
ment, which  was  never  allowed  in  ejectment.  And  the  same, 
where  the  christian  name,  for  reasons,  was  omitted  altogether. 
Doe  d.  Warne  v.  Roe,  2  Dowl.  517.  See  Doe  d.  Pearson  v.  Roe, 
5  Moore,  73.  But  where  it  was  directed  to  one  person,  and 
served  upon  another,  it  was  holden  bad.  Doe  d.  Smith  v.  Roe, 
5  Dowl.  254.  So,  where  it  was  directed  to  "  The  personal 
representatives"  of  a  deceased  tenant,  without  naming  them, 
it  was  holden  bad.    Doe  d.  St.  Margaret,  Westminster  v.  Roe, 

1  Moore,  113.  Anon.  1  Chit.  162.  It  must  mention  the  time 
at  which  the  tenant  is  to  appear,  namely,  in  country  causes, 
the  next  term  generally,  and  in  town  causes  the  first  day  of 
the  next  term.  Where  it  omitted  the  term  altogether,  Doe  v. 
Roe,  1  Cromp.  &  J.  330,  and  where  it  required  the  tenant  to 
appear  within  ten  days,  being  served  immediately  before  the 
term,  Anon.  1  Dowl.  18,  it  was  holden  sufficient ;  but  in  a  later 
ease*  where  the  notice  required  the  tenant  to  appear  "  in  due 
time,'*  the  court  held  it  bad,  and  said  that  if  the  form  as  to 
the  period  of  appearance  were  thus  disregarded,  the  notice 
would  in  time  become  useless.  Doe  d.  Isherwood  v.  Roe,  2 
Nev.  &  M.  476.  Doe  d.  Forbes  v.  Roe,  2  Dowl.  420.  If  it  re- 
quire the  tenant  to  appear  at  a  wrong  time,  the  court  will 
grant  a  rule  nisi  to  amend  it,  Doe  d.  Bass  v.  Roe,  7  T.  R.  469, 
or  a  rule  nisi  for  judgment.    Doe  d.  Watts  v.  Roe,  5  Dowl.  149, 

2  Hot.  fc  W.  138  nom.  Doe  d.  All  Souls*  College  v.  Roe.  Where 
it  omitted  to  state  the  consequence  of  the  tenant's  not  appear- 
ing, it  was  holden  bad,  but  allowed  to  be  amended.  Doe  d. 
Darwent  v.  Roe,  3  Dowl.  336.  Where  it  was  by  mistake  sub- 
scribed in  the  name  of  the  nominal  plaintiff,  instead  of  the 
casual  ejector,  the  court  held  the  mistake  to  be  immaterial. 
Hazlewood  v.  Thatcher,  3  T.  R.  350. 

In  what  cases  the  court  will  allow  the  declaration  to  be 
amended,  see  ante,  p.  £8. 

Service  of  declaration,  when  and  how.]  The  declaration  must 
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be  served  before  the! first  day  of  term.    R.  G.  T.  1  W.  4,  *.  II* 
But  in  prudence  an  attempt  should  be  made  to  serve  it  several 
days  before  that,  if  it  be  at  all  likely  that  the  tenant  or  his  wife 
will  keep  out  of  the  way,  in  order  to  avoid  the  service.     It 
cannot  be  served  on  a  Sunday ;  Doe  v.  Roe,  8  D.  &  R.  592,  5 
B.  &  C.  764,  per  Abbott,  C.  J. ;  and  even  where  the  declaration 
was  left  for  the  tenant  at  his  house  on  the  Saturday,  and  he 
afterwards  acknowledged  that  he  received  it  on  the  Sunday, 
the  service  was  ho] den  insufficient.  Id.  Doe  d.  Warren  v.  Roe, 
8  D.  &  R.  342.    The  person  serving  it,  should  deliver  it  per- 
sonally to  the  tenant  or  his  wife.    But  where  the  attorney's 
clerk  offered  it  to  the  tenant,  and  he  refused  to  take  it,  and 
the  clerk  then  left  it  on  a  chair  in  the  room ;  Doe  d.  Vuger  v. 
Roe,  2  Dowl.  449 ;  where  the  clerk  offered  it  to  the  wife  of 
the  tenant,  and  she  refused  it,  he  then  laid  it  on  the  table,  and 
was  going  away,  but  she  threw  it  after  him,  and  he  then  fixed 
it  upon  a  conspicuous  part  of  the  premises ;  Doe  d.  Courthorpe 
v.  Roe,  2  Dowl.  441 ;  and  where  he  began  to  read  and  explain 
it  to  the  tenant,  but  before  he  could  deliver  it  to  him,  he 
turned  him  out  of  the  house,  and  the  clerk  then  put  it  under 
the  door ;  Doe  d.  Frith  v.  Roe,  3  Dowl.  5f»9 :  in  these  cases  the 
service  was  deemed  sufficient.     But  in  a  similar  case,  where 
the  clerk,  instead  of  leaving  the  declaration,  brought  it  away, 
Parke,  J  ■  said  he  could  only  grant  a  rule  nui.    Doe  d.  Forbes 
v  Roe,  2  Dowl.  452.    Also,  at  the  time  the  declaration  is 
served,  the  notice  at  the  foot  of  it  should  be  read  over  and 
explained  to  the  party :  reading  it  over  without  explaining  it, 
or  explaining  it  without  reading  it  over,   will  be  sufficient. 
Doe  v.  Roe,  2  Dowl.  199.     Doe  v.  Roe,  L  Dowl.  428.     Where 
the  tenant  himself  read  it  over,  and  said  that  he  understood  it, 
it  was  holden  sufficient.    Doe  v.  Roe,  1  Dowl.  518.     Where 
the  tenant  was  a  Welshman  and  did  not  understand  English, 
and  the  person  ^ho  served  him  could  not  speak  Welsh,  but  he 
got  another  of  the  tenants  to  explain  the  declaration  and  notice 
to  him  :  this  was  holden  sufficient.    Doe  d.  Probert  v.  Roe,  3 
Low  I.  335.    Where  upon  calling  to  serve  a  declaration  upon 
a  woman,  the  clerk  was  informed  that  she  was  bedridden  ;  he 
then  gave  the  declaration  to  the  person  to  take  to  her,  and  to 
read  it  over  and  explain  it  to  her,  and  the  person  accordingly 
took  it  up  stairs,  and  he  heard  him  read  and  explain  it  to  some 
person,  who  he  was  informed  was  the  tenant :  this  was  holden 
sufficient.    Doe  d.  Tucker  v.  Roe,  1  Har,  &  W.  671.     But  if, 
where  the  cierk  begins  to  read  or  explain  it,  the  tenant  or  his 
wife  refuse  to  listen  to  him,  Doe  d.  Neale  v.  Roe,  2  WiU.  263. 
Doe  d.  George  v.  Roe,  3  Dowl.  541,  or  turn  him  out.  Doe  d. 
Frith  v.  Roe,  3  Dowl.  569,  or  refuse  to  let  him  into  the  house, 
and  he  read  it  on  the  outside,  and  explain  it  to  the  tenant's 
son :  Doe  d.  Qrimes  v.  Roe,  1  Har.  &  W.  67 1  :  this  has  been 
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holden  sufficient  to  entitle  the  party  to  judgment  against  the 
casual  ejector.  But  the  explanation  as  well  as  the  service 
must  be  before  the  first  day  of  term.  See  Doe  v.  Roe,  1  D.  & 
R.  563.  If  there  be  any  thing  defective  in  this  part  of  the 
service,  the  court  will  only  grant  a  rule  nisi.  See  Doe  d. 
Dowries  v.  Roet  1  Har.  &  W.  671.     Anon.  2  Chit.  182. 

Service  upon  the  tenant  or  his  wife.~\  The  declaration  should 
be  served  either  upon  the  tenant  himself,  or  upon  his  wife ; 
this  is  the  only  regular  mode  of  service.  On  the  tenant  him- 
self, it  may  be  served  any  where.  Hut  the  affidavit  must  state 
him  expn  ssly  to  be  "  tenant  in  possession,"  no  other  form  of 
words  being  deemed  equivalent ;  Doe  d.  Jackson  v.  Roe,  4  D. 
609,  per  Patteson,  J. ;  stating  the  service  to  be  on  "  persons  in 
possession,"  Doe  d.  Ollham  v.  Roe,  4  Dowl.  714,  or  on  "the 
occupier,"  Doe  d.  Jackson  v.  Roe,  4  Dowl.  609,  or  even  stating 
facts  from  which  it  may  clearly  appear  that  the  party  served 
was  tenant  in  possession,  Doe  d.  Jones  v.  Roe,  5  Uowl.  226, 
will  not  be  sufficient.  So,  it  will  not  be  sufficient  to  swear  to 
the  deponent's  "  belief,"  that  the  party  served  was  tenant  in 
possession,  Doe  v.  Bad  title,  1  Chit.  215.  Doe  d.  Talbot  v.  Roe, 
I  Har.  &  IV.  307,  except  under  very  peculiar  circumstances, 
and  then  the  court  will  grant  a  rule  nisi  only.  Doe  d.  George 
v.  Roe,  3  Dowl.  22.  Even  where  the  affidavit  stated  a  service 
on  A.  B.  and  C.  D.  "  tenants  in  possession  as  executors,"  the 
court  held  it  insufficient,  as  the  words  "  as  executors"  quali- 
fied those  which  preceded  them.  Doe  v.  Roe,  2  Tyr.  158,  I 
Dowl.  295.  Also,  an  affidavit  of  service  on  the  executors  or 
administrators  of  a  deceased  tenant,  must  state  them  to  be 
"tenants  in  possession;"  Doe  v.  Hurst,  1  Chit.  62.  Doe  d. 
Rigty  v-  R°e>  4  Dowl.  14  ;  and  where  there  is  no  other  tenant, 
if  the  interest  of  the  deceased  were  only  of  a  chattel  nature, 
the  affidavit  may  be  in  the  common  form,  describing  the  ex- 
ecutors, fcc.  (not  in  their  representative  character)  as  tenants 
in  possession,  notwithstanding  they  were  not  in  the  actual 
occupation  of  the  premises.    Per  Coleridge,  J.  4  Dowl.  15. 

Upon  the  wife  of  the  tenant  in  possession,  the  declaration 
may  be  served,  either  upon  the  premises  for  which  the  action 
is  brought,  or  at  the  husband's  dwelling-house,  Doe  v.  Bay  lias, 
6  T.  R.  765.  Doe  d.  Baddam  v.  Roe,  2  B.  &  P.  55.  Doe  \\ 
Roe,  1  Dowl  6'J3.  Doe  d.  Ld.  Southampton  y.Roe,  1  Hods:.  24. 
Doe  d.  Mitchell  v.  Roe,  1  Har.  &  W.  646,  or  place  of  business, 
see  Doe  v.  Roe,  1  Dowl.  67,  or  at  any  other  place,  if  it  appear 
from  the  affidavit  that  the  wife  was  living  with  her  husband  at 
the  time.  Jenney  v.  Cutts,  1  New  Rep.  308.  PerLd.  Kenyon, 
6  T.  R.  765.  Per  Cur.  in  Doe  d.  Briggs  v.  Roe,  1  Dowlt  312. 
And  a  service  upon  the  wife,  on  the  premises,  will  be  good, 
even  although  the  husband  have  left  the  kingdom  and  have 
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settled  abroad.  Dm  v.  Roe,  \  D.hR.  M4.  But  if  the  affi- 
davit merely  state  a  service  upon  the  wife,  without  saying 
where,  &c,  Doe  v.  Roe,  2  Dowl.  89,  or  a  service  upon  her  at 
a  place  off  the  premises,  not  being  the  house  or  place  of  busi- 
ness of  the  husband,  without  shewing  that  she  was  then 
living  with  her  husband.  Oates  v.  Cotes,  6  T.  R.  765.  Right 
v.  Wrong,  2  D.  &  ft.  84,  or  if  the  affidavit  do  not  state  posi- 
tively that  the  woman  served  is  the  wife  of  the  tenant  in  pos- 
session,— as  if  it  state  a  service  upon  the  "  wife  or  mother"  of 
the  tenant,  Dae  v.  Roe,  1  Dowl.  614,  or  upon  a  woman  repre- 
senting herself  to  be  the  wife,  without  adding  the  deponent*  a 
belief  that  she  is  so.  Doe  d.  Simmon*  v.  Roe,  1  Chit.  228 :  in 
all  these  cases  the  affidavit  would  be  bad.  The  following  may 
be  the  form  of  the  affidavit,  wheie  the  service  is  upon  the 
tenant  or  his  wife : — 

In  the,  S?c. 

Between  John  Doe,  on  the  several  demises 
of  A.B.h  C.  D.,  Plaintiff, 
and 
Richard  Roe,  defendant. 
J.  B.,  clerk  to  E.  P.  of  — ,  gentleman,  attorney  for  the 
lessors  of  the  plaintiff  in  this  cause,  maketh  oath  and  saith,  that 

he  did,  on  the  —  day  of instant,  [personally}  serve 

Joseph  Styles,  tenant  in  possession  of  [part  of]  the  premises, 
mentioned  in  the  declaration  of  ejectment  hereunto  annexed, 
tcith  a  true  copy  of  the  said  declaration,  and  of  the  notice 
thereunder  written  "  [if  the  service  were  upon  the  wife,"  by 
delivering  the  same  to  the  wife  of  the  said  Joseph  Styles  upon 
the  premises  aforesaid,  "  or  "  at  the  dwelling  house  and  place 

of  residence  of  the  said  Joseph  Styles,  situate  in ,  &c. 

vide  supra] ;  and  this  deponent  at  the  same  time  read  over  to 
[the  said  wife  of]  the  said  Joseph  Styles  the  said  notice,  and 
explained  to  [her  or  him]  the  intent  and  meaning  of  the  said 
declaration  and  notice,  and  of  the  service  thereof.  As  to  the 
title  of  the  affidavit,  see  ante,  p.  10.  If  several  tenants  be 
served,  if  the  services  be  regular,  they  may  all  be  included  in 
one  affidavit. 

If  there  be  several  tenants,  each  must  be  served ;  otherwise 
you  can  only  have  judgment  against  those  actually  served. 
Doe  v.  Moore,  2  Chit.  176.  Doe  d.  Bhcood  v.  Roe,  3  Moore, 
578.  Even  where  the  ejectment  was  for  premises  which  had 
been  demised  to  A,  and  by  him  underlet  to  B,  C,  and  D,  it  was 
holden  necersary  to  serve  all  the  undertenants  with  a  copy  of 
the  declaration.  Doe  d,  Ld.  Darlington  v.  Cock,  4  £.  &  C. 
259.  But  if  the  tenants  in  possession  be  joint  tenants,  then 
a  service  upon  one,  will  be  a  service  upon  all.  Doe  d.  Bailey 
v.  Roe,  I  B.  &  P.  369.    Doe  d.  Hutchinson  v.  Roe,  2  Dowl. 
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418,  and  see  Doe  d.  Jordan  v.  Roe,  4  Dowl.  577.  Doe  rf. 
Weeks  v.  /foe,  5  i)oW.  405.  But  if  the  affidavit  do  not  ex* 
pressly  state  them  to  be  joint  tenants,  the  court  will  only 
grant  a  rule  nisi.  Doe  d.  Orimet  v.  Roe,  4  Dowl.  86,  1  Har. 
&  W.  369.  Where  one  of  two  joint  tenants  was  dead,  and 
the  declaration  was  served  on  the  survivor,  the  rule  for  judg- 
ment was  granted  against  the  survivor  only.  Doe  d.  Hewson 
▼.  Roe,  5  Dowl.  404. 

Service  on  Servant,  Bee,  with  admission  of  receipt  by  the 
Tenant.]  If  after  service  upon  a  child,  or  servant,  or  other 
person,  upon  the  premises,  or  elsewhere,  Doe  d.  Harris  v.  Roe, 

2  Dowl.  607,  the  tenant  acknowledge  that  he  received  the 
declaration  before  the  first  day  of  the  term,  this  is  deemed 
equivalent  to  a  personal  service  upon  the  tenant ;  and  upon 
an  affidavit  of  the  fact,  the  court  will  grant  a  rule  for  judg- 
ment against  the  casual  ejector,  as  of  course.  Doe  d.  Tindale 
▼.  Roe,  2  Chit.  1 80.  Doe  d.  Macdougal  v.  Roe,  4  Moore,  20. 
i/oe  t.  Roe,  1  Dowl.  365.  Doe  d.  Walker  v.  Roe,  1  Price,  399. 
And  the  same,  if  the  acknowledgment  be  by  the  tenant's 
attorney.  Doe  v.  Snee,  2  D.h  R.  5.  Anon.  2  Chit.  187.  But 
where  the  tenant  on  the  first  day  of  the  term  acknowledged 
that  he  had  received  the  declaration,  but  not  that  he  had 
received  it  before  the  term,  Coleridge,  J,  held  it  to  be  insuffi- 
cient. Doe  d.  Harris  v.  Roe,  1  Har.  &  W.  372.  see  Doe  d. 
Smith  v.  Roe,  4  Dowl.  265,  per  Alderson,  B.  cent.  So  where 
the  tenant  acknowledged  that  he  had  received  the  declaration, 
but  declined  to  say,  or  did  not  say,  when  he  had  received  it, 
it  was  holden  to  be  insufficient.  Doe  d.  Finch  v.  Roe,  5  Dowl. 
225.  Doe  d.  Marshall  v.  Roe,  4  Nev.  &  M.  553.  Doe  d. 
Martin  v.  Roe,  I  Har.  &  W.  46.  Roe  v.  Doe,  14  East,  441. 
So  an  acknowledgment  by  the  wife  of  the  receipt  of  the  de- 
claration either  by  herself  or  her  husband,  will  not  be  suffi- 
cient, although  she  admit  the  receipt  to  have  been  before  the 
first  day  of  term.  Goodtitle  d.  Read  v.  Badtitle.  1  B.  &  P.  384. 
Doe  d.  Tucker  v.  Roe,  2  Dowl.  775.  See  Doe  d.  Wilson  v.  Smith, 

3  Dowl.  379.    Doe  v.  Roe,  2  Tyr.  211. 

Service  on  Servant,  tfc.  where  it  is  probable  that  the  Tenant 
received  it.']  A  service  upon  the  son  or  daughter  or  servant  of 
the  tenant  in  possession,  although  upon  the  premises,  will  not 
of  itself  be  sufficient.  Roe  d.  Hamsbrook  v.  Doe,  14  East,  441. 
Right  d.  Freeman  v.  Roe,  2  Chit.  180.    Doe  d.  Smith  v.  Roe, 

1  Dowl,  614.  Doe  v.  Roe,  2  Dowl.  414.  Doe  d.  Gtorge  v.  Roe, 
3  Dowl.  9.  Doe  d.  Tibbs  v.  Roe,  S  Dowl.  380.  Doe  d.  Mitchel 
v.  Roe,  1  Har.  &  W.  646.    Goodtitle  d.  Mortimer  v.  Notitle, 

2  D.  fc  ft.  232.  Doe  d.  Halsey  v.  Roe,  1  Chit.  100.  Doe  d. 
Jones  v.  Roe,  1  Chit.  213.    Doe  d.  Read  v.  Roe,  6  Dowl,  85. 
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Doe  d.  Sturch  v.  Roe,  1  H.  ft  W.  672.  But  if,  from  circum- 
stances stated  in  the  affidavit  of  service,  it  appear  clearly  that 
the  declaration,  although  served  upon  the  son,  &c,  after- 
wards and  before  the  first  day  of  the  term  came  to  the  hands 
of  the  tenant,  the  court  will  grant  the  rule  for  judgment ;  or 
if  it  appear  merely  probable,  they  will  grant  a  rule  nisi.  A 
few  cases  will  illustrate  this.  Where  the  declaration  was 
served  upon  a  servant  of  the  tenant,  on  the  premises,  who 
promised  to  deliver  it  to  her  master,  and  it  was  afterwards  on 
the  same  day  seen  in  the  hands  of  the  tenant's  attorney, 
Taunton,  J.  granted  a  rule  nut.  Doe  v.  Roe,  2  Dowl.  184. 
So  where  the  service  was  on  a  servant  of  the  tenant,  and  she 
made  an  affidavit  stating  that  she  delivered  the  declaration  to 
her  master,  Taunton,  J.  granted  a  rule  nisi.  Doe  v.  Roe,  2 
Dowl.  198.  So,  where  the  service  was  upon  the  daughter  of 
the  tenant,  on  the  premises,  who  said  her  father  was  very  ill 
up  stairs  ;  she  took  the  declaration  up  stairs,  came  down  again, 
and  said  she  had  told  him  and  explained  it  to  him :  this  was 
holden  sufficient.  Doe  v.  Roe,  1  Dowl.  692.  So  where  it  was 
served  upon  the  daughter  of  the  tenant,  who  was  then  coo- 
fined  by  indisposition,  and  she  afterwards  informed  the  clerk 
that  she  read  it  over  and  explained  it  to  the  tenant  before  the 
term,  the  court  granted  a  rule  nm.  Doe  v.  Roe,  2  Dowl.  Ml. 
Where  it  was  served  upon  the  wife  of  the  tenant's  brother,  on 
the  premises,  who  said  the  tenant  did  not  reside  there,  and 
would  not  tell  where  he  did  reside,  and  she  afterwards  told 
another  person  she  would  go  to  London  to  the  tenant,  and 
she  left  the  premises  the  next  morning :  Coleridge,  J.  granted 
a  rule  nisi.  Doe  d.  Hubbard  v.  Roe,  1  Har.  &  IV.  371.  Set 
Doe  d.  JVeatherellv.  Roe,  2  Dowl.  441.  But  where  the  decla- 
ration was  served  on  the  brother-in-law  of  the  tenant,  on  the 
premises  in  Shropshire,  the  tenant  being  then  dangerously  ill 
at  Worcester,  and  on  the  next  day  service  was  made  on  a 
person  at  the  house  where  the  tenant  was  lying,  and  on  the 
same  day  he  died:  Coleridge,  J.  refused  the  rule,  saying  that 
it  was  unlikely  that  any  papers  should  have  been  delivered  to 
the  tenant  in  the  state  in  which  he  then  was.  Doe  d.  Hartford 
v.  Roe,  1  Har.  &  W.  352. 

So,  service  on  the  tenant's  attorney,  will  not  be  sufficient, 
although  he  accept  the  declaration  and  undertake  to  appear 
for  him  ;  Doe  v.  Roe,  1  Dowl.  613 ;  unless  it  appear  that  the 
tenant  himself  at  least  knew  of  it  before  the  first  day  of  term. 

Service,  where  the  tenant  keep*  out  of  the  way  to  ovoid  it.]  If 
the  service  be  merely  upon  the  son  or  servant,  &c.  of  the  tenant, 
yet  if,  from  circumstances  stated  in  the  affidavit  of  service,  it 
appear  that  the  tenant  kept  out  of  the  way  for  the  purpose  of 
avoiding  personal  service,  and  the  deponent  add  his  belief  that 
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he  did  so,  the  court  will  grant  a  rule  to  shew  cause  why  the 
service  should  not  be  deemed  good  service,  and  will  direct  the 
manner  in  which  the  rule  shall  be  served.    See  Doe  d.  Lttff  v. 
A*,  3  Dowl.  575.     Doe  d.  Morpeth  v.  Roe,  Id.  577.    Doe  d. 
CkUders,  v.  Roe,  2  Har.  &  W.  121.    Where  the  clerk,  intend- 
ing to   serve  the  declaration,   went  to  the  tenant's  hou«e, 
knocked  at  the  door,  and  received  no  answer,  but  he  heard 
some  one,  whom  he  believed  to  be  the  tenant,  come  to  the 
door  and  listen,  and  he  then  read  the  declaration  aloud  and 
explained  the  object  of  it,  and  put  a  copy  of  the  declaration 
through  a  broken  pane  of  a  window  near  the  door :  Pattcson, 
J.  granted  a  rule  nisi.     Doe  d.  Ftost  v.  Roe,  3  Dowl.  314.  and 
wee  Doe  d.  Will*  v.  Roe,  Id.  582.     So  where  the  clerk  went  to 
the  tenant's  house,  and  knocked  at  the  door,  which  was  shut. 
but  received  no  answer;  he  looked  through  a  window,  and 
seeing  the  tenant's  niece  in  the  house,  he  knocked  again,  but 
cooid  not  get  in ;  he  then  explained  through  the  door,  the  na- 
ture and  object  of  the  service,  and  pasted  a  copy  of  the  decla- 
ration  on   the  door;   and  he  afterwards  learned  from  the 
tenant's  attorney  that  the  copy  of  the  declaration  had  been 
received  :  Parke,  J.  granted  a   rule  nisi.    Doe  d.  Mortlake  v. 
Roe,  2  Dowl.  444.    So  where  the  clerk  called  at  the  house  of 
the  tenant  on  the  premises,  to  serve  him  with  the  declaration. 
and  left  a  copy  of  the  declaration  and  notice,  but  was  told 
that  he  and  his  wife  were  at  Worcester ;  he  then  went  to  the 
house  of  the  tenant's  brother-in-law  at  Worcester,  and  not 
wishing  to  ask  directly  for  the  tenant,  enquired  for  the  wife, 
and  the  servant  said  she  was  there ;  but  the  brother-in-  law 
came  out,  and  said  he  did  not  know  where  the  tenant  was, 
and  turned  the  clerk  out  of  his  house,  the  clerk,  however, 
leaving  another  copy  of  the  declaration  and  notice  there ;  and 
the  affidavit  stated  the  deponent's  belief  that  the  tenant  was 
in  the  house  at  Worcester  at  the  time,  but  was  denied  in  order 
to  avoid  the  service :  Coleridge,  J.  granted  a  rule  nisi.    Doe  d. 
Tumcroft  v.  Roe,  1  Har.  &  IV.  371.     So  where  the  tenant 
himself  admitted  afterwards  that  he  had  kept  out  of  the  way 
to  avoid  the  service,  the  court  granted  a  rule  nisi.    Anon. 
2  Chit.  ISG.     So  where  the  servant  admitted  that  the  tenant 
was  in  the  house,  but  refused  to  allow  the  clerk  to  see  him, 
the  court  granted  a  rule  nisi*    Doe  d.  Harvey  v.  Roe,  2  Price, 
112.     But  where  it  was  stated  that  the  tenant's  wife  after- 
wards admitted  that  she  had  taken  care  that  her  husband 
should  not  be  in  the  way,  the  court  of  Common  Pleas  held 
that  this  admission  of  the  wife  could  not  be  received  against 
her  husband,  and  refused  the  rule.    Doe  v.  Smith,  3  Dowl. 
379.     So  merely  swearing  to  the  deponent's  belief  that  the 
tenant  keeps  out  of  the  way  to  avoid  service,  without,  stating 
circumstances  also  from  which  that  may  be  implied,  will  not 
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be  sufficient  for  even  a  rale  nisi.  Doe  d.  Janet  v.Roe,  1 CML  2t& 
So  calling  at  the  house,  finding  it  shut  up,  and  nobody  in  it, 
and  then  fixing  a  declaration  on  the  door,  will  not  be  sufficient; 
the  party  in  that  case  should  proceed  as  upon  a  vacant  po«*«s> 
aion.  Doe  v.  Roe,  4  Dowl.  193.  Doe  d.  Norman  v.  Roe,  t 
Dowl.  428,  399.  Doe  d.  Schovel  v.  Roe,  3  Dowl.  691.  Doe  d. 
Ld.  Darlington  v.  Cock, 4B.&C.  259.    Doe  d.  Roupei  t.  Rem, 

1  Hot*  &  W.  367.  See  Fenn  v.  Am,  1  New  Rep.  293.  Doe  4*. 
JEtwu  v.  Jtoe,  4  Moore,  469.  The  affidavit  in  this  case  is  simi- 
lar to  the  affidavit  of  service  upon  the  wife,  as  ante,  p.  316, 
stating  a  service  upon  the  "  tenant  in  possession/'  by  doing 
so  and  so,  stating  the  particulars.    See  Doe  d.  Childers  v.  Roe, 

2  Har.  &  W.  121 ;  and  tee  Arch.  Forme,  371. 

Service,  in  what  cases  good,  from  necessity.]  If  the  tenant 
have  gone  abroad,  and  have  left  an  agent,  servant,  or  other 
person  upon  the  premises,  upon  such  person  being  servo*, 
and  a  copy  of  the  declaration  and  notice  stock  up  upon-  the 
door  or  other  conspicuous  part  of  the  premises,  the  court 
will  grant  a  rule  to  shew  cause  why  such  should  not  be 
deemed  to  be  good  service,  and  that  the  rule  may  be  served  in 
the  same  way.  Doe  d.  Robinson  v.  Roe,  3  Dowl.  11.  Doe  v.  Roe, 
AB.hA.  653.  Doe  d.  Treat  v.  Roe,  4  Dowl.  273,  1  Har.  * 
W.  526.  Doe  d.  Potter  v.  Roe,  I  Hodg.  316.  See  Roe  d\  Fen* 
wick  v.  Doe,  3  Moore,  576.  Doed.  Osbaldiston  v.  Roe,  1  Dowi. 
456.  Where  the  Manchester  Railway  Company  were  the 
tenants  in  possession,  and  the  declaration  was  served  upon 
their  book-keeper,  on  a  part  of  the  premises  which  he  oc- 
cupied and  where  he  slept,  Parke,  J.  held  it  to  be  sufficient. 
Doe  v.  Roe,  1  Dowl.  23.  And  where  the  Grand  Junction 
Canal  Company  were  the  tenants  in  possession,  and  the  decla- 
ration was  served  upon  their  clerk,  upon  the  premises,  bat  he 
did  not  reside  there,  Coleridge,  J.  granted  a  rule  nisi.  Doe  4. 
Ron  v.  Roe,  5  Dowl.  147,  2  Har.  &  W.  124.  Anon.  2  Chit. 
181.  Where  the  tenant  in  possession  was  a  lunatic,  and  the 
declaration  was  served  upon  a  person  who  had  the  care  of  Mm 
and  the  management  of  his  affairs,  although  not  regularly  ap- 
pointed as  his  committee :  the  court  granted  a  rule  nisi.  Dam 
d.  Ld.  Aylesbury  v.  Roe,  2  Chit.  183.  But  where  the  declara- 
tion was  served  upon  a  person,  appointed  by  the  court  of 
Chancery  to  manage  the  premises  in  question  for  an  infant, 
there  being  no  tenant  in  possession :  the  court  held  it  to  be 
insufficient;  it  was  no  more  than  serving  a  gentleman's 
bailiff,  which  would  clearly  be  bad.  Ooodtitle  d.  Roberts  v. 
Badtitle,  I  B.St  P.  385. 

Affidavit.']  The  form  of  the  affidavit  has  been  already  given, 
ante,  p.  316,  where  the  service  has  been  upon  the  tenant  him- 
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self  or  upon  hit  wife;  and  in  other  cues  It  may  readily  be 
famed,  so  as  to  bring  it  within  some  of  the  cases  of  service 
already  mentioned.  It  most  be  entitled  in  the  court  and 
cause ;  see  ante,  p.  7,  8 ;  but  where  it  was  "  John  Doe  on  the 
several  demises  of"  [&c.  naming  all  the  lessors],  "  against 
Richard  Roe,"  it  was  deemed  sufficient,  although  some  of 
the  demises  were  joint ;  Doe  d.  Barles  et  al  v.  Roe,  5  DowL 
447 ;  and  where  the  declaration  was  on  the  several  demises  of 
A.  and  B.,  an  affidavit  intituled  "  John  Doe  on  the  several  de- 
mises of  B.  and  A.,"  was  deemed  sufficient.  Doe  v.  butcher,  2 
€kH.  174.  So  where  the  declaration  was  on  the  demises  of 
A.and B. executors, of  C.  and  D.  assignees,  and  of  E.  and  F.,  and 
the  title  of  the  affidavit  did  not  describe  them  as  executors  or 
assignees,  but  named  them  merely,  it  was  holden  sufficient. 
Doe  a\  Jenkt  et  al  v.  Roe,  2  DowL  55.  Where  the  affidavit, 
instead  of  stating  that  the  deponent  had  served  the  decla- 
ration by  delivering  it,  stated  that  he  had  "  delivered  the  de- 
claration to  the  wife  upon  the  premises,"  Coleridge,  J.  held  it 
to  be  sufficient;  Doe  d.  Jenkins  v.  Roe,  5  DowL  155 ;  but  it  is 
much  safer  to  adhere  to  the  regular  form.  See  ante,  p.  3 1 6.  It 
may  be  made  either  by  the  person  who  actually  served  the  de- 
claration, or  by  any  person  who  was  present,  and  saw  and 
heard  what  took  place.  Ooodtitle  d.  Wanklen  v.  BadHtle,  2  B. 
&  P.  120. 

Judgment  against  the  casual  ejector.']  After  the  declaration 
has  been  served,  and  an  affidavit  made  of  the  service,  as 
already  mentioned,  the  lessor  of  the  plaintiff  may  move  upon 
the  affidavit  for  "  judgment  against  the  casual  ejector."  In 
the  Queen's  Bench  and  Common  Pleas,  if  the  service  be  regu- 
lar, upon  the  tenant  or  his  wife,  counsel's  signature  is  ob- 
tained to  the  motion  paper,  and  it  is  then  taken  with  the 
affidavit  to  the  master's  office,  and  the  clerk  there  will  draw 
up  the  rule ;  it  is  only  in  cases  where  there  is  something  pecu- 
liar in  the  service,  that  it  is  necessary  to  make  the  motion  in 
coort.  Doe  d.  Wekhen  v.  Roe,  5  DowL  271.  In  the  court  of 
fcxehequer,  the  motion  is  in  all  cases  made  in  court.  In  the 
Queen's  Bench  and  Exchequer  it  may  be  made  at  any  time 
during  the  term,  usually  at  the  beginning  of  the  term  in  town 
causes,  or  at  the  latter  end  in  country  causes.  But  in  the 
Common  Pleas,  in  town  causes,  it  must  be  made  within  a 
week  after  the  first  day  of  Michaelmas  or  Easter  term,  or 
within  four  days  after  the  first  day  of  Hilary  or  Trinity  term ;  R, 
7V  32  C.  2 ;  and  in  a  recent  esse  of  ejectment  for  a  forfeiture, 
where  the  motion  was  not  made  within  the  time  here  men- 
tioned, the  court  refused  the  rule.  Doe  d.  Lawford  v.  Roe,  l 
Bmg.  jV.  C.  161,  2  DowL  822.  If  the  rule  be  not  moved  for 
In  the  same  term  in  which  the  tenant,  by  the  notice  at  the 
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foot  of  the  declaration,  U  required  to  appear,  the  court, 
in  county  causes  [see  Doe  d.  Graves  v.  Roe,  4  Dowl.  88, 
K.  B.  but  see  Doe  d.  Wilton  v.  Roe,  Id.  124),  will  allow  it  to 
be  moved  for  in  the  term  next  atter  that,  but  not  in  the  third 
term  ;  Doe  v.  Roe,  1  Dowl.  495.  Doey.  Roe,  2  Tyr.  724.  Doe 
v.  Roe,  2  Dowl.  196.  Doc  d.  Thompson  v.  itoe,  3  Dowl.  575. 
Doe  d.  Twisden  v.  JRo<?,  1  Har.  &  ff.  218 ;  but  in  the  Exche- 
quer, Right  d.  Jfffeiy  v.  Wrong,  3  DotW.  348.  Doe  </.  /tare 
v.  i*o<*,  I  Qal.  15,  and  Common  Pleas,  Doe  rf.  Wilson  v.  /fa?,  4 
Do^1/.  124,  this  rule  in  the  second  term  i*  a  rule  to  shew 
cause  only.  If  the  rule  be  granted,  draw  it  up ;  and  if  it  be  a 
rule  to  shew  cause  only,  serve  it,  and  afterwards  proceed  to 
make  it  absolute,  as  in  ordinary  cases. 

By  the  terms  of  the  rule  for  judgment  against  the  casual 
ejector,  unless  the  tenant  in  possession  appear  and  plead 
within  a  certain  time  therein  specified,  judgment  shall  be 
entered  for  the  plaintiff,  John  Doe,  against  the  defendant, 
Richard  Roe,  by  default.  It  is  not  served  upon  the  tenant, 
he  having  already  sufficient  notice  by  the  service  of  the  de- 
claration; but  still  it  must  be  drawn  up,  and  must  be  taken 
away  from  the  office  within  two  days  after  the  term  in  which 
it  was  moved,  otherwise  it  shall  not  be  drawn  up  or  entered, 
nor  shall  any  proceedings  be  had  in  such  ejectment.  R.  M. 
31  G.  3,  K.  B. ;  R.  E.  48  G.  3,  C.  P.  One  rule  is  sufficient, 
although  there  be  several  tenants,  Doe  v.  Roe,  2  Tyr.  724, 
and  although  the  copy  of  the  declaration  served  upon  each 
tenant  had  his  name  only  prefixed  to  it.  Doe  d.  Bur  lion  v. 
Roe.  7  T.  R.  477. 

If  the  tenant  have  not  entered  an  appearance,  within  the 
time  mentioned  by  the  rule,  judgment  against  the  casual 
ejector  may  be  signed,  in  the  Queen's  Bench  and  Exchequer 
at  the  opening  of  the  office  in  the  morning,  in  the  Common 
Picas  at  the  opening  of  the  office  in  the  afternoon  of  the  day 
next  after  the  time  given  by  the  rule  has  expucd.  For  thit 
purpose,  make  an  incipitur  on  plain  paper,  and  an  incipitur  on 
the  roll,  and  take  them  together  with  your  rule  for  judgment 
to  the  proper  clerk  at  the  masteis'  ojjice,  who  will  thereupon 
sign  judgment.  You  may  then  tueout  a  writ  of  Habere  facias 
possessionem,  as  directed  hereafter,  and  deliver  it  to  the 
tlurijf  to  be  executed. 

Appearance  and  Plea. 

By  the  tenant  in  possession.]  In  town  causes,  where  the 
notice  at  the  fcot  of  the  declaration  requiies  the  tenant  to 
appear  on  the  first  day  of  term,  he  has  four  days  allowed  him 
to  appear  and  plead,  after  the  rule  for  judgment  has  been 
crawn   up  and  entered;  but  if  the   notice  require  him  to 
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appear  generally  of  the  term,  (which  never  occurs  except  by 
mistake),  he  has  the  whole  of  the  term  for  that  purpose.  In 
country  causes,  the,  tenant  is  allowed  four  days  after  the 
term,  to  appear  and  plead.  Formerly,  if  the  declaration  and 
notice  were  served  before  Michaelmas  or  Easter  term,  he  had 
until  four  days  after  the  next  issuable  term  allowed  him; 
but  now,  in  the  courts  of  Queen's  Hench  and  Common  Ph  as, 
the  time  for  the  appearance  shall  be  within  four  days  after  the 
end  of  such  Michaelmas  or  Easter  term,  and  shall  not  be 
postponed  till  the  fourth  day  alter  the  end  of  Hilary  or  Trinity 
terms  respectively  following;  R.  E.  2  G.  4,  K.  B.  &  C.  P.;  in 
the  Exchequer,  however,  he  has  still  until  four  days  after  the 
issuable  term.     It.  H.  3(j  G.  3,  Ex. 

Within  the  time  natr  mfithncd,  get  a  blank  rule  from  the 
proper  cltrk  at  the  mast:r*s  office,  JiU  it  up,  and  sign  it  in  the 
name  of  the  defendant's  attorney,  leaving  room  abore  the  sig- 
nature for  the  plaintiff's  attorney  to  sign  it  also ;  then  enter  an 
appearance  far  the  tenant,  as  directed  ante,  p.  71,  and  the  vfflt  -r 
t:t  the  same  time  mil  mark  the  consent  rule ;  next  engross  the 
general  issue  upon  plain  paper,  tack  the  draft  consent  rule  to 
the  plea,  an  I,  in  the  Queen's  Bench,  leave  them  at  the  chambers 
of  the  chief  justice,  but  tn  the  Common  Pleas  and  Exchequer  at 
the  master's  office.  The  plaintiff's  attorney  will  accordingly 
call  for  them  there,  after  the  time  above  mentioned  has  expired  ; 
and  faring  sejxirated  the  plea  from  the  draft  rule,  will  take,  the 
loiter  to  the  proper  clt*rk  at  the  master's  office,  and  have  the  rule 
drawn  up. 

In  the  consent  rule,  the  defendant  shall  specify  for  what 
premises  he  intends  to  defend ;  and  shall  consent  to  confess 
upon  the  trial,  not  only  lease  entry  and  ouster,  but  that  the 
defendant  (if  he  defend  as  tenant,  or  if  he  defend  as  landlord, 
that  the  tenant)  was  at  the  time  of  the  service  of  the  decla- 
ration in  possession  of  such  premises ;  and  that  if  upon  the 
trial  the  defendant  shall  not  confess  such  possession,  as  well 
as  lease,  entry  and  ouster,  whereby  the  plaintiff  shall  not  be 
able  further  to  prosecute  his  suit  against  the  said  defendant, 
no  costs  shall  be  allowed  for  not  prosecuting  the  same,  but  the 
said  defendant  shall  pay  costs  to  the  plaintiff  in  that  case  to 
be  taxed.  R.  A/.  1  G.  4,  K.  B ;  R.  H.  I  &  2  G.  4,  C.  P. 
Exch.  9  Price,  2(J9.  The  first  part  of  this  rule,  unfortunately, 
is  not  attended  to  in  practice ;  the  consent  rule,  now,  as  for- 
merly, usually  stating  that  the  party  defends  for  "  three  mes- 
suages, three  gardens,"  &c,  enumerating  the  parcels  exactly 
as  in  the  declaration :  whereas  the  real  meaning  of  the  rule 
was,  that  each  tenant  should  specify  the  particular  tenements 
for  which  he  intends  to  defend  ;  and  it  would  be  a  great  con- 
venience if  the  ruie  were  strictly  complied  with.  See  Doe  v. 
Hughes,  4  Dowl.  412.  1  Gale,  2:>3.  Where  the  defendant 
shews  that  he  is  joint-tenant,  tenant  in  common  or  coparcener 
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after  the  plaintiff's  attorney  has  got  the  consent  rule  drawn 
up,  as  directed  ante,  p.  323,  he  may  proceed  to  make  up  the 
issue,  give  notice  of  trial,  sue  out  jury  process,  pass  the  record, 
and  set  down  the  cause  for  trial,  as  in  ordinary  cases.  In  what 
cases  the  proceedings  in  an  ejectment  by  mortgagee  may  be 
stayed,  by  payment  of  the  mortgage  money,  interest  and  coats : 
See  title  "  Staying  proceedings.1* 

Trial,  execution,  #c. 

Nonsuit.']  If  rhe  defendant  appear  and  confess  lease,  entry, 
ouster  and  possession,  according  to  the  terms  of  the  consent 
rule,  the  trial  proceeds,  as  in  other  cases.  But  if  it  be  inti- 
mated to  the  associate  that  the  defendant  will  not  appear,  he 
will  order  the  crier  to  call  him.  and  the  defetidant  is  then  ac- 
cordingly called  three  times  to  come  forth  and  confess  lease, 
entry,  and  ouster ;  and  if  he  do  not  appear,  tJie  plaintiff  is 
then  called  and  nonsuit,  and  the  associate  makes  a  memo- 
randum on  the  record,  that  he  is  nonsuit  by  reason  of  the  de- 
fendant's not  appearing  to  confess  lease,  entry,  and  ouster. 
The  lessor  of  the  piaintirT  is  thereupon,  according  to  the  terms 
of  the  consent  rule,  entitled  to  have  judgment  against  the 
casual  ejector,  upon  which  he  may  sue  out  a  writ  of  possession; 
tee  Doe  d.  Dories  v.  Roe,  1  B.  &  C.  118 ;  and  by  the  consent 
rule,  he  is  also  entitled  to  his  costs  from  the  defendant,  which 
upon  production  of  the  postea  he  may  have  taxed  upon  the 
consent  rule,  and  having  served  the  rule  and  demanded  the 
costs,  as  directed  ante,  p.  121,  &c.  he  may  enforce  payment  by 
attachment. 

But  if  the  plaintiff  be  nonsuit  upon  the  merits,  the  defendant 
will  be  entitled  to  costs.  In  form,  the  judgment  requires 
these  co^ta  to  be  paid  by  John  Doe,  the  nominal  plaintiff;  but 
in  reality  they  are  payable  by  the  lessor  of  the  plaintiff,  under 
the  consent  rule,  and  they  are  taxed,  demanded,  and  the  pay- 
ment enforced  hy  attachment,  as  above.  Doe  v.  Salter,  3 
Taunt.  485.  Where  the  lessor  of  the  plaintiff  died  between 
the  commission  day  and  the  trial,  and  the  plaintiff  was  non- 
suit on  the  merits,  it  was  holden  that  the  executor  of  the  lessor 
was  not  liable  for  the  costs  of  the  action.  Doe  v.  Grundy,  I 
B.  8c  C.  284.  and  see  Doe  v.  Ford,  2  Smith,  407. 

Verdict.]  If  the  plaintiff  have  a  verdict,  he  shall  have  judg- 
ment to  recover  his  term  against  the  defendant,  with  nominal 
damages  and  costs ;  and  having  got  his  costs  taxed  upon  the 
postea,  as  in  ordinary  cases,  he  may  sue  out  execution.  Vide 
infra.  It  may  be  necessary  to  mention  also,  that  upon  a  de- 
claration stating  a  demise  of  an  entirety,  the  plaintiff  may 
recover  an  undivided  moiety,  or  the  like.    Doe  v.  WippU,  1 
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Esp.  360.  As  to  the  costs,  also,  if  the  tenant,  although  nomi- 
nally defendant,  be  not  the  person  who  has  really  defended  the 
action,  the  court  by  rule  will  oblige  the  party,  at  whose  ex* 
pense  it  was  defended,  to  pay  the  costs  of  the  lessor  of  the 
plaintiff,  which  payment  the  latter  may  then  enforce  by  at- 
tachment. Thus,  where  the  landlord  defended  an  action  of 
ejectment  in  the  name  of  his  tenant,  who  was  a  pauper,  and 
the  plaintiff  had  a  verdict,  the  court  upon  application  made 
the  landlord  pay  the  costs  of  the  action.  Thrustmit  v.  Shrnlcn, 
10  li.  &  C.  1 10.  So,  where  parish  officers  defended  an  eject- 
ment in  the  name  of  a  pauper  whom  they  had  put  into  pos- 
session, the  court  obliged  them  to  pay  the  costs.  Doe  v.  Gray, 
10  B.  &  C.  C15.  But  if  the  defendant  obtain  a  verdict,  al- 
though in  form  he  has  judgment  for  his  costs  against  the 
nominal  plaintiff  John  Doe,  yet  in  reality  they  are  recoverable 
from  the  lessor  of  the  plaintitf,  under  the  consent  rule,  in  the 
same  manner  as  upon  a  nonsuit.  Formerly,  upon  a  verdict 
tor  the  defendant,  or  a  nonsuit  upon  the  merits,  a  ca.  sa.  was 
formally  sued  out  against  the  nominal  plaintiff,  John  Doc,  for 
the  amount  of  the  defendant's  costs,  and  returned  non  est  in- 
ventus, before  the  defendant  proceeded  for  his  costs  upon  the 
consent  rule ;  but  this  useless  piece  of  practice  has  very  pro- 
perly been  disused,  and  is  now  holden  not  to  be  necessary. 
Doe  v.  Fry,  2  Dowl.  2('»5. 

If  there  be  several  issues,  some  found  for  the  plaintiff,  some 
for  the  defendant,  the  defendant  shall  have  the  costs  of  those 
issues  which  are  found  for  him.  Ante,  p.  262.  Even  where 
the  declaration  consisted  of  one  count  only,  and  the  property 
sought  to  be  recovered,  and  mentioned  in  the  declaration,  con- 
sisted of  three  messuages,  as  to  two  of  which  the  jury  found 
the  defendant  guilty,  and  not  guilty  as  to  the  residue,  it  was 
holden  that  the  defendant  was  entitled  to  his  costs,  as  far  as 
related  to  the  messuage  which  the  plaintiff  failed  to  recover. 
Doe  v.  JErrington,  4  Dowl.  602.  And  the  same,  where  there 
are  several  defendants.  See  Doe  v.  Huglies,  4  Daivi.  412,  1 
Gale,  263.  and  see  ante,  p.  264. 

Certificate  for  immediate  execution.]  By  stat.  11  G.  4  &  I 
W.  4,  c.  70,  s.  38,  "  in  all  trials  of  ejectment  at  nisi  prius, 
where  a  verdict  shall  be  given  for  the  plaintiff,  or  the  plaintiff 
shall  be  nonsuited  for  want  of  the  defendant's  appearance  to 
confess  lease,  entry,  or  ouster,  it  shall  be  lawful  for  the  judge 
before  whom  the  cause  shall  be  tried,  to  certify  his  opinion 
upon  the  back  of  the  record,  that  a  writ  of  possession  ought 
to  issue  immediately,  and  upon  such  certificate  a  writ  of  pos- 
session it  ay  be  issued  forthwith  ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the  usual 
time,  as  if  no  such  writ  had  issued :  provided  that  such  writ, 
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after  the  plaintiff's  attorney  has  got  the  consent  rule  drawn 
up,  as  directed  ante,  p.  323,  he  may  proceed  to  make  up  the 
issue,  give  notice  of  trial,  sue  out  jury  process,  pass  the  record, 
and  set  down  the  cause  for  trial,  as  in  ordinary  cases.  In  what 
cases  the  proceedings  in  an  ejectment  by  mortgagee  may  be 
stayed,  by  payment  of  the  mortgage  money,  interest  and  costs : 
See  title  "  Staying  proceedings." 

Trial,  execution,  Sec. 

Nonsuit.']  If  the  defendant  appear  and  confess  lease,  entry, 
ouster  and  possession,  according  to  the  terms  of  the  consent 
rule,  the  trial  proceeds,  as  in  other  cases.  But  if  it  be  inti- 
mated to  the  associate  that  the  defendant  will  not  appear,  he 
will  order  the  crier  to  call  him.  and  the  defendant  is  then  ac- 
cordingly called  three  times  to  come  forth  and  confess  lease, 
entry,  and  ouster ;  and  if  he  do  not  appear,  the  plaintiff  is 
then  called  and  nonsuit,  and  the  associate  makes  a  memo- 
randum on  the  record,  that  he  is  nonsuit  by  reason  of  the  de- 
fendant's not  appearing  to  confess  lease,  entry,  and  ouster. 
The  lessor  of  the  plaintiff  is  thereupon,  according  lo  the  terms 
of  the  consent  rule,  entitled  to  have  judgment  against  the 
casual  ejector,  upon  which  he  may  sue  out  a  writ  of  possession; 
see  Doe  d.  Daries  v.  Roe,  1  B.  &  C.  118;  and  by  the  consent 
rule,  he  is  also  entitled  to  his  costs  from  the  defendant,  which 
upon  production  of  the  postea  he  may  have  taxed  upon  the 
consent  rule,  and  having  served  the  rule  and  demanded  the 
costs,  as  directed  ante,  p.  121,  &c.  he  may  enfjree  payment  by 
attachment. 

But  if  the  plaintiff  be  nonsuit  upon  the  merits,  the  defendant 
will  be  entitled  to  costs.  In  form,  the  judgment  requires 
these  co^ts  to  be  paid  by  John  Doe,  the  nominal  plaintiff;  but 
in  reality  they  are  payable  by  the  lessor  of  tiie  plaintiff,  under 
the  consent  rule,  and  they  are  taxed,  demanded,  and  the  pay- 
ment enforced  by  attachment,  as  above.  Doe  v.  Salter,  3 
Taunt.  485.  Where  the  lessor  of  the  plaintiff  died  between 
the  commission  day  and  the  trial,  and  the  plaintiff  was  non- 
suit on  the  merits,  it  was  holden  that  the  executor  of  the  lessor 
was  not  liable  for  the  costs  of  the  action.  Doe  v.  Grundy,  1 
B.  8c  C.  284.  and  see  Doe  v.Fard,  2  Smith,  407. 

Verdict.]  If  the  plaintiff  have  a  verdict,  he  shall  have  judg- 
ment to  recover  his  term  against  the  defendant,  with  nominal 
damages  and  costs  ;  and  having  got  his  costs  taxed  upon  the 
postea,  as  in  ordinary  cases,  he  may  sue  out  execution.  Vide 
infra.  It  may  be  necessary  to  mention  also,  that  upon  a  de- 
claration stating  a  demise  of  an  entirety,  the  plaintiff  may 
recover  an  undivided  moiety,  or  the  like.    Doe  v.  IVipple,  I 
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Esp.  360.  As  to  the  costs,  also,  if  the  tenafft,  although  nomi- 
nally defendant,  he  not  the  person  who  has  really  defended  the 
action,  the  court  by  rule  will  oblige  the  party,  at  whose  ex- 
pense it  was  defended,  to  pay  the  costs  of  the  lessor  of  the 
plaintiff,  which  payment  the  latter  may  then  enforce  by  at- 
tachment. Thus,  where  the  landlord  defended  an  action  of 
ejectment  in  the  name  of  his  tenant,  who  was  a  pauper,  and 
the  plaintiff  had  a  verdict,  the  court  upon  application  made 
the  landlord  pay  the  costs  of  the  action.  Thrustout  v.  Shcnlon, 
10  B.  &  C.  110.  So,  where  parish  officers  defended  an  eject- 
ment in  the  name  of  a  pauper  whom  they  had  put  into  pos- 
session, the  court  obliged  them  to  pay  the  costs.  Doe  v.  dray, 
10  £S.  &  C.  615.  But  if  the  defendant  obtain  a  verdict,  al- 
though in  form  he  has  judgment  for  his  costs  against  the 
nominal  plaintiff  John  Doe,  yet  in  reality  they  are  recoverable 
from  the  lessor  of  the  plaintiff,  under  the  consent  rule,  in  the 
same  manner  as  upon  a  nonsuit.  Formerly,  upon  a  verdict 
for  the  defendant,  or  a  nonsuit  upon  the  merits,  a  ca.  sa.  was 
formally  sued  out  against  the  nominal  plaintiff,  John  Doe,  for 
the  amount  of  the  defendant's  costs,  and  returned  non  est  in- 
ventus, before  the  defendant  proceeded  for  his  costs  upon  the 
consent  rule ;  but  this  useless  piece  of  practice  has  very  pro- 
perly been  disused,  and  is  now  holden  not  to  be  necessary. 
Doe  v.  Fry,  2  DowL  265. 

If  there  be  several  issues,  some  found  for  the  plaintiff,  some 
for  the  defendant,  the  defendant  shall  have  the  costs  of  those 
issues  which  are  found  for  him.  Ante,  p.  262.  Even  where 
the  declaration  consisted  of  one  count  only,  and  the  property 
sought  to  be  recovered,  and  mentioned  in  the  declaration,  con- 
sisted of  three  messuages,  as  to  two  of  which  the  jury  found 
the  defendant  guilty,  and  not  guilty  as  to  the  residue,  it  was 
holden  that  the  defendant  was  entitled  to  his  costs,  as  far  as 
related  to  the  messuage  which  the  plaintiff  failed  to  recover. 
Doe  v.  Errington,  4  Dowl.  602.  And  the  same,  where  there 
are  several  defendants.  See  Doe  v.  Hughes,  4  DowL  412*  1 
Gale,  263.  and  tee  ante,  p.  264. 

Certificate  for  immediate  execution.']  By  stat.  11  G.  4  &  1 
W.  4,  c.  70,  s.  38,  "  in  all  trials  of  ejectment  at  nisi  priwt, 
where  a  verdict  shall  be  given  for  the  plaintiff,  or  the  plaintiff 
shall  be  nonsuited  for  want  of  the  defendant's  appearance  to 
confess  lease,  entry,  or  ouster,  it  shall  be  lawful  for  the  judge 
before  whom  the  cause  shall  be  tried,  to  certify  his  opinion 
upon  the  back  of  the  record,  that  a  writ  of  possession  ought 
to  issue  immediately,  and  upon  such  certificate  a  writ  of  pos- 
session n  ay  be  issued  forthwith  ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the  usual 
time,  as  if  no  such  writ  had  issued:  provided  that  such  writ. 
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after  the  plaintiff's  attorney  has  got  the  consent  rule  drawn 
up,  as  directed  ante,  p.  323,  he  may  proceed  to  make  up  the 
issue,  give  notice  of  trial,  sue  out  jury  process,  pass  the  record, 
and  set  down  the  cause  for  trial,  as  in  ordinary  cases.  In  what 
cases  the  proceedings  in  an  ejectment  by  mortgagee  may  be 
stayed,  by  payment  of  the  mortgage  money,  interest  and  coats : 
See  title  "  Staying  proceedings." 

Trial,  execution,  fyc. 

Nonsuit. ~\  If  the  defendant  appear  and  confess  lease,  entry, 
ouster  and  possession,  according  to  the  terms  of  the  consent 
rule,  the  trial  proceeds,  as  in  other  cases.  But  if  it  be  inti- 
mated to  the  associate  that  the  defendant  will  not  appear,  he 
will  order  the  crier  to  call  him.  and  the  defendant  is  then  ac- 
cordingly called  three  times  to  come  forth  and  confess  lease, 
entry,  and  ouster ;  and  if  he  do  not  appear,  the  plaintiff  is 
then  called  and  nonsuit,  and  the  associate  makes  a  memo- 
randum on  the  record,  that  he  is  nonsuit  by  reason  of  the  de- 
fendant's not  appearing  to  confess  lease,  entry,  and  ouster. 
The  lessor  of  the  plaintiff  is  thereupon,  according  to  the  terms 
of  the  consent  rule,  entitled  to  have  judgment  against  the 
casual  ejector,  upon  which  he  may  sue  out  a  writ  uf  possession; 
tee  Doe  d.  Dories  v.  Roe,  1  B.  &  C.  1 18  ;  and  by  the  consent 
rule,  he  is  also  entitled  to  his  costs  from  the  defendant,  which 
upon  production  of  the  postea  he  may  have  taxed  upon  the 
consent  rule,  and  having  served  the  rule  and  demanded  the 
costs,  as  directed  ante,  p.  121,  &c.  he  may  enforce  payment  by 
attachment. 

But  it*  the  plaintiff  be  nonsuit  upon  the  merits,  the  defendant 
will  be  entitled  to  costs.  In  form,  the  judgment  requires 
these  eost3  to  be  paid  hy John  Doe,  the  nominal  plaintiff;  but 
in  reality  they  are  payable  by  the  lessor  of  the  plaintiff,  under 
the  consent  rule,  and  they  are  taxed,  demanded,  and  the  pay- 
ment enforced  by  attachment,  as  above.  Doe  v.  Salter,  3 
Taunt.  485.  Where  the  lessor  of  the  plaintiff  died  between 
the  commission  day  and  the  trial,  and  the  plaintiff  was  non- 
suit on  the  merits,  it  was  holden  that  the  executor  of  the  lessor 
was  not  liable  for  the  costs  of  the  action.  Doe  v.  Grundy,  1 
J5.  $  C.  284.  ami  see  Doe  v.  Ford,  2  Smith,  407. 

Verdict."]  If  the  plaintiff  have  a  verdict,  he  shall  have  judg- 
ment to  recover  his  term  against  the  defendant,  with  nominal 
damages  and  costs ;  anrl  having  got  his  costs  taxed  upon  the 
postea,  as  in  ordinary  cases,  he  may  sue  out  execution.  Vide 
infra.  It  may  be  necessary  to  mention  also,  that  upon  a  de- 
claration stating  a  demise  of  an  entirety,  the  plaintiff  may 
recover  an  undivided  moiety,  or  the  like.    Doe  v.  Hippie,  1 
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Esp.  360.  As  to  the  costs,  also,  if  the  tenant,  although  nomi- 
nally defendant,  be  not  the  person  who  has  really  defended  the 
action,  the  court  by  rule  will  oblige  the  party,  at  whose  ex- 
pense it  was  defended,  to  pay  the  costs  of  the  lessor  of  the 
plaintiff,  which  payment  the  latter  may  then  enforce  by  at- 
tachment. Thus,  where  the  landlord  defended  an  action  of 
ejectment  in  the  name  of  his  tenant,  who  was  a  pauper,  and 
the  plaintiff  had  a  verdict,  the  court  upon  application  made 
the  landlord  pay  the  costs  of  the  action.  Thrustmit  v.  Shenlvn, 
10  U.  &  C.  110.  So,  where  parish  officers  defended  an  eject- 
ment in  the  name  of  a  pauper  whom  they  had  put  into  pos- 
session, the  court  obliged  them  to  pay  the  costs.  Doe  v.  Gray, 
10  B.  fit  C.  615.  Hut  if  the  defendant  obtain  a  verdict,  al- 
though in  form  he  has  judgment  for  his  costs  against  the 
nominal  plaintiff  John  Doe,  yet  in  reality  they  are  recoverable 
from  the  lessor  of  the  plaintiff,  under  the  consent  rule,  in  the 
same  manner  as  upon  a  nonsuit.  Formerly,  upon  a  verdict 
tor  the  defendant,  or  a  nonsuit  upon  the  merits,  a  ca.  sa.  was 
formally  sued  out  against  the  nominal  plaintiff,  John  Doc,  for 
the  amount  of  the  defendant's  costs,  and  returned  non  est  in- 
ventus,  before  the  defendant  proceeded  for  his  costs  upon  the 
consent  rule ;  but  this  useless  piece  of  practice  has  very  pro- 
perly been  disused,  and  is  now  holden  not  to  be  necessary. 
Doe  v.  Fry,  2  Dovcl.  265. 

If  there  be  several  issues,  some  found  for  the  plaintiff,  some 
for  the  defendant,  the  defendant  shall  have  the  costs  of  those 
issues  which  are  found  for  him.  Ante,  p.  262.  Even  where 
the  declaration  consisted  of  one  count  only,  and  the  property- 
sought  to  be  recovered,  and  mentioned  in  the  declaration,  con- 
sisted of  three  messuages,  as  to  two  of  which  the  jury  found 
the  defendant  guilty,  and  not  guilty  as  to  the  residue,  it  was 
holden  that  the  defendant  was  entitled  to  his  costs,  as  far  as 
related  to  the  messuage  which  the  plaintiff  failed  to  recover. 
Doe  v.  Erring  ton,  4  Dote  I.  602.  And  the  same,  where  there 
are  several  defendants.  See  Doe  v.  Hughes,  4  Dowl.  412,  1 
Gale,  263.  and  tee  ante,  p.  264. 

Certificate  for  immediate  execution.]  By  stat.  11  G.  4  &  I 
W.  4,  c.  70,  s.  38,  "  in  all  trials  of  ejectment  at  nisi  prius, 
where  a  verdict  shall  be  given  for  the  plaintiff,  or  the  plaintiff 
shall  be  nonsuited  for  want  of  the  defendant's  appearance  to 
confess  lease,  entry,  or  ouster,  it  shall  be  lawful  for  the  judge 
before  whom  the  cause  shall  be  tried,  to  certify  his  opinion 
upon  the  back  of  the  record,  that  a  writ  of  possession  ought 
to  issue  immediately,  and  upon  such  certificate  a  writ  of  pos- 
session n  ay  be  issued  forthwith  ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the  usual 
time,  as  if  no  such  writ  had  issued:  provided  that  such  writ, 
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after  the  plaintiff's  attorney  has  got  the  consent  rule  drawn 
up,  as  directed  ante,  p.  323,  he  may  proceed  to  make  up  the 
issue,  give  notice  of  trial,  sue  out  jury  process,  pass  the  record, 
and  set  down  the  cause  for  trial,  as  in  ordinary  cases.  In  what 
cases  the  proceedings  in  an  ejectment  by  mortgagee  may  be 
stayed,  by  payment  of  the  mortgage  money,  interest  and  coats : 
See  title  "  Staying  proceedings." 

Trial,  execution,  fyc. 

Nonsuit.']  If  the  defendant  appear  and  confess  lease,  entry, 
ouster  and  possession,  according  to  the  terms  of  the  consent 
rule,  the  trial  proceeds,  as  in  other  cases.  But  if  it  be  inti- 
mated to  the  associate  that  the  defendant  will  not  appear,  he 
will  order  the  crier  to  call  him.  and  the  defendant  is  then  ac- 
cordingly called  three  times  to  come  forth  and  confess  lease, 
entry,  and  ouster ;  and  if  he  do  not  appear,  the  plaintiff  is 
then  called  and  nonsuit,  and  the  associate  makes  a  memo- 
randum on  the  record,  that  he  is  nonsuit  by  reason  of  the  de- 
fendant's not  appearing  to  confess  lease,  entry,  and  ouster. 
The  lessor  of  the  plaintiff  is  thereupon,  according  to  the  terms 
of  the  consent  rule,  entitled  to  have  judgment  against  the 
casual  ejector,  upon  which  he  may  sue  out  a  writ  uf  possession; 
see  Doe  d.  Varies  v.  Roe,  I  B.  &  C  118;  and  by  the  consent 
rule,  he  is  also  entitled  to  his  costs  from  the  defendant,  which 
upon  production  of  the  postea  he  may  have  taxed  upon  the 
consent  rule,  and  having  served  the  rule  and  demanded  the 
costs,  as  directed  ante,  p.  121,  &c.  he  may  enfjree  payment  by 
attachment. 

But  if  the  plaintiff  be  nonsuit  upon  the  merits,  the  defendant 
will  be  entitled  to  costs.  In  form,  the  judgment  requires 
these  costs  to  be  paid  hy  John  Doe,  the  nominal  plaintiff;  but 
in  reality  they  are  payable  by  the  lessor  of  the  plaintiff,  under 
the  consent  rule,  and  they  are  taxed,  demanded,  and  the  pay- 
ment enforced  by  attachment,  as  above.  Doe  v.  Salter,  3 
Taunt.  485.  Where  the  lessor  of  the  plaintiff  died  between 
the  commission  day  and  the  trial,  and  the  plaintiff  was  non- 
suit on  the  merits,  it  was  holden  that  the  executor  of  the  lessor 
was  not  liable  for  the  costs  of  the  action.  Doe  v.  Grundy,  I 
B.  4r  C.  284.  and  see  Doe  v.  Ford,  2  Smith,  407. 

Verdict.']  If  the  plaintiff  have  a  verdict,  he  shall  have  judg- 
ment to  recover  his  term  against  the  defendant,  with  nominal 
damages  and  costs  ;  an'l  having  got  his  costs  taxed  upon  the 
postea,  as  in  ordinary  cases,  he  may  sue  out  execution.  Vide 
infra.  It  may  be  necessary  to  mention  also,  that  upon  a  de- 
claration stating  a  demise  of  an  entirety,  the  plaintiff  may 
recover  an  undivided  moiety,  or  the  like.     Doe  v.  Hippie,  1 
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Esp.  360.  As  to  the  costs,  also,  if  the  tenatTt,  although  nomi- 
nally defendant,  be  not  the  person  who  has  really  defended  the 
action,  the  court  by  rule  will  oblige  the  party,  at  whose  ex- 
pense it  was  defended,  to  pay  the  costs  of  the  lessor  of  the 
plaintiff,  which  payment  the  latter  may  then  enforce  by  at- 
tachment. Thus,  where  the  landlord  defended  an  action  of 
ejectment  in  the  name  of  his  tenant,  who  was  a  pauper,  and 
the  plaintiff  had  a  verdict,  the  court  upon  application  made 
the  landlord  pay  the  costs  of  the  action.  Thrustout  v.  SlimUm, 
10  U.  &  C.  110.  So,  where  parish  officers  defended  an  eject- 
ment in  the  name  of  a  pauper  whom  they  had  put  into  pos- 
session, the  court  obliged  them  to  pay  the  costs.  Doe  v.  dray, 
10  B.  k  C.  C15.  But  if  the  defendant  obtain  a  verdict,  al- 
though in  form  he  has  judgment  for  his  costs  against  the 
nominal  plaintiff  John  Doe,  yet  in  reality  they  are  recoverable 
from  the  lessor  of  the  plaintiff,  under  the  consent  rule,  in  the 
same  manner  as  upon  a  nonsuit.  Formerly,  upon  a  verdict 
tor  the  defendant,  or  a  nonsuit  upon  the  merits,  a  ca.  sa.  was 
formally  sued  out  against  the  nominal  plaintiff,  John  Doc,  for 
the  amount  of  the  defendant's  costs,  and  returned  non  est  in- 
ventus, before  the  defendant  proceeded  for  his  costs  upon  the 
consent  rule ;  but  this  useless  piece  of  practice  has  very  pro- 
perly been  disused,  and  is  now  holden  not  to  be  necessary. 
Doe  v.  Fry,  2  Dowl.  2f>5. 

If  there  be  several  issues,  some  found  for  the  plaintiff,  some 
for  the  defendant,  the  defendant  shall  have  the  costs  of  those 
issues  which  are  found  for  him.  Ante,  p.  262.  Even  where 
the  declaration  consisted  of  one  count  only,  and  the  property 
sought  to  be  recovered,  and  mentioned  in  the  declaration,  con- 
sisted of  three  messuages,  as  to  two  of  which  the  jury  found 
the  defendant  guilty,  and  not  guilty  as  to  the  residue,  it  was 
holden  that  the  defendant  was  entitled  to  his  costs,  as  far  as 
related  to  the  messuage  which  the  plaintiff  failed  to  recover. 
Doe  v.  Errington,  4  Dowl.  602,  And  the  same,  where  there 
are  several  defendants.  See  Doe  v.  Hughes,  4  Dowl.  412,  I 
GtUe,  263.  and  sec  ante,  p.  264. 

Certificate  for  immediate  exemtion.']  By  stat.  11  G.  4  &  1 
TV.  4,  c.  70,  s.  38,  "  in  all  trials  of  ejectment  at  nisi  prius, 
where  a  verdict  shall  be  given  for  the  plaintiff,  or  the  plaintiff 
shall  be  nonsuited  for  want  of  the  defendant's  appearance  to 
confess  lease,  entry,  or  ouster,  it  shall  be  lawful  for  the  judge 
before  whom  the  cause  shall  be  tried,  to  certify  his  opinion 
upon  the  back  of  the  record,  that  a  writ  of  possession  ought 
to  issue  immediately,  and  upon  such  certificate  a  writ  of  pos- 
session n  ay  be  issued  forthwith  ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the  usual 
time,  as  if  no  such  writ  had  issued :  provided  that  such  writ, 
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after  the  plaintiff's  attorney  has  got  the  consent  rule  drawn 
up,  as  directed  ante,  p.  323,  he  may  proceed  to  make  up  the 
issue,  give  notice  of  trial,  sue  out  jury  process,  pass  the  record, 
and  set  down  the  cause  for  trial,  as  in  ordinary  cases.  In  what 
cases  the  proceedings  in  an  ejectment  by  mortgagee  may  he 
stayed,  by  payment  of  the  mortgage  money,  interest  and  costs : 
See  title  "  Staying  proceedings." 

Trial,  execution,  $c. 

Nonsuit.']  If  (he  defendant  appear  and  confess  lease,  entry, 
ouster  and  possession,  according  to  the  terms  of  the  consent 
rule,  the  trial  proceeds,  as  in  other  cases.  But  if  it  be  inti- 
mated to  the  associate  that  the  defendant  will  not  appear,  he 
will  order  the  crier  to  call  him.  and  the  defendant  is  then  ac- 
cordingly called  three  times  to  come  forth  and  confess  lease, 
entry,  and  ouster ;  and  if  he  do  not  appear,  the  plaintiff  is 
then  called  and  nonsuit,  and  the  associate  makes  a  memo- 
randum on  the  record,  that  he  is  nonsuit  by  reason  of  the  de- 
fendant's not  appearing  to  confess  lease,  entry,  and  ouster. 
The  lessor  of  the  plain  riff  is  thereupon,  according  to  the  terms 
of  the  consent  rule,  entitled  to  have  judgment  agninst  the 
casual  ejector,  upon  which  he  may  sue  out  a  writ  of  possession; 
tee  Doe  d.  Davies  v.  Roe,  1  B.  &  C.  118;  and  by  the  consent 
rule,  he  is  also  entitled  to  his  costs  from  the  defendant,  which 
upon  production  of  the  postea  he  may  have  taxed  upon  the 
consent  rule,  and  having  served  the  rule  and  demanded  the 
costs,  as  directed  ante,  p.  121,  &c.  he  may  enforce  payment  by 
attachment. 

But  if  the  plaintiff  be  nonsuit  upon  the  merits,  the  defendant 
will  be  entitled  to  costs.  In  form,  the  judgment  requires 
these  co^ts  to  be  paid  by  John  Doe,  the  nominal  plaintiff;  but 
in  reality  they  are  payable  by  the  lessor  of  the  plaintiff,  under 
the  consent  rule,  and  they  are  taxed,  demanded,  and  the  pay- 
ment enforced  by  attachment,  as  above.  Doe  v.  Salter,  3 
Taunt.  485.  Where  the  lessor  of  the  plaintiff  died  between 
the  commission  day  and  the  trial,  and  the  plaintiff  was  non- 
suit on  the  merits,  it  was  holden  that  the  executor  of  the  lessor 
was  not  liable  for  the  costs  of  the  action.  Doe  v.  Grundy,  I 
B.  Sc  C.  284.  and  see  Doe  v.  Ford,  2  Smith,  407. 

Verdict.]  If  the  plaintiff  have  a  verdict,  he  shall  have  judg- 
ment to  recover  his  term  against  t),e  defendant,  with  nominal 
damages  and  costs  ;  and  having  got  his  costs  taxed  upon  the 
postea,  as  in  ordinary  cases,  he  may  sue  out  execution.  Vide 
infra.  It  may  be  necessary  to  mention  also,  that  upon  a  de- 
claration stating  a  demise  of  an  entirety,  the  plaintiff  may 
recover  an  undivided  moiety,  or  the  like.     Doe  v.  I  ripple,  1 
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Esp.  360.  As  to  the  costs,  also,  if  the  tenafft,  although  nomi- 
nally defendant,  be  not  the  ptrson  who  has  really  defended  the 
action,  the  court  by  rule  will  oblige  the  party,  at  whose  ex- 
pense it  was  defended,  to  pay  the  costs  of  the  lessor  of  the 
plaintiff,  which  payment  the  latter  may  then  enforce  by  at- 
tachment. Thus,  where  the  landlord  defended  an  action  of 
ejectment  in  the  uame  of  his  tenant,  who  was  a  pauper,  nnd 
the  plaintiff  had  a  verdict,  the  court  upon  application  made 
the  landlord  pay  the  costs  of  the  action.  Thrvstnut  v.  Shenton, 
10  B.  &  C.  110.  So,  where  parish  officers  defended  an  eject- 
ment in  the  name  of  a  pauper  whom  they  had  put  into  pos- 
session, the  court  obliged  them  to  pay  the  costs.  Doe  v.  (J ray, 
10  B.  &  C.  615.  But  if  the  defendant  obtain  a  verdict,  al- 
though in  form  he  has  judgment  for  his  costs  against  the 
nominal  plaintiff  John  Doe,  yet  in  reality  they  are  recoverable 
from  the  lessor  of  the  plaintiff,  under  the  consent  rule,  in  the 
same  manner  as  upon  a  nonsuit.  Formerly,  upon  a  verdict 
for  the  defendant,  or  a  nonsuit  upon  the  merits,  a  ca.  sa.  was 
formally  sued  out  against  the  nominal  plaintiff,  John  Doc,  for 
the  amount  of  the  defendant's  costs,  and  returned  non  est  in- 
ventus, before  the  defendant  proceeded  for  his  costs  upon  the 
consent  ruie ;  but  this  useless  piece  of  practice  has  very  pro- 
perly been  disused,  and  is  now  holden  not  to  be  necessary-. 
Doe  v.  Fry,  2  DowL  265. 

If  there  be  several  issues,  some  found  for  the  plaintiff,  some 
for  the  defendant,  the  defendant  shall  have  the  costs  of  those 
issues  which  are  found  for  him.  Ante,  p.  262.  Even  where 
the  declaration  consisted  of  one  count  only,  and  the  property 
sought  to  be  recovered,  and  mentioned  in  the  declaration,  con- 
sisted of  three  messuages,  as  to  two  of  which  the  jury  found 
the  defendant  guilty,  and  not  guilty  as  to  the  residue,  it  was 
holden  that  the  defendant  was  entitled  to  his  costs,  as  far  as 
related  to  the  messuage  which  the  plaintiff  failed  to  recover. 
Doe  v.  Errington,  4  DowL  602.  And  the  same,  where  there 
are  several  defendants.  See  Doe  v.  Hughes,  4  Dowl.  412*  1 
Gale,  263.  and  sec  ante,  p.  264. 

Certificate  for  immediate  execution.]  By  stat.  11  G.  4  &  1 
W.  4,  c.  70,  s.  38,  "  in  all  trials  of  ejectment  at  nisi  prius, 
where  a  verdict  shall  be  given  for  the  plaintiff,  or  the  plaintiff 
shall  be  nonsuited  for  want  of  the  defendant's  appearance  to 
confess  lease,  entry,  or  ouster,  it  shall  be  lawful  for  the  judge 
before  whom  the  cause  shall  be  tried,  to  certify  his  opinion 
upon  the  back  of  the  record,  that  a  writ  of  possession  ought 
to  issue  immediately,  and  upon  such  certificate  a  writ  of  pos- 
session n  ay  be  issued  forthwith  ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the  usual 
time,  as  if  no  such  writ  had  issued:  provided  that  such  writ, 
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this  action  of  ejectment,  and  then  and  there  to  enter  into  a  recog* 
nizance  by  yourself  and  two  sufficient  sureties,  in  such  sum  as  to 
the  said  court  shall  seem  reasonable,  conditioned  to  pay  the  tests 
and  damages  which  shall  he  recovered  in  this  action,  if  the  court 
shall  so  order. 

Your*s,  Sfc. 
John  Nokes,  [the  landlord.] 

As  to  the  filing  of  the  declaration,  where  the  tenancy  has 
expired  in  or  after  Hilary  or  Trinity  term,  and  the  proceed- 
ings thereon,  see  ante,  p.  323. 

Bail,  fyc.~\  "  And  upon  the  appearance  of  the  party  at  the 
day  prescribed,  or,  in  case  of  non-appearance,  on  making  the 
usual  affidavit  of  service  of  the  declaration  and  notice,  it  shafl 
be  lawful  for  the  landlord  (producing  the  lease  or  agreement, 
or  some  counterpart  or  duplicate  thereof,  and  proving  the  ex- 
ecution of  the  same  by  affidavit,  and  upon  affidavit  that  the 
premises  have  been  actually  enjoyed  under  such  lease  or 
agreement,  and  that  the  interest  of  the  tenant  has  expired  or 
been  determined  by  regular  notice  to  quit,  as  the  case  may  be, 
and  that  possession  has  been  lawfully  demanded  in  manner 

*  aforesaid),  to  move  the  court  for  a  rule  for  such  tenant  or 
person  to  shew  cause,  within  a  time  to  be  fixed  by  the  court, 
on  a  consideration  of  the  situation  of  the  premises,  why  such 
tenant  or  person,  upon  being  admitted  defendant,  besides 
entering  into  the  common  rule  and  giving  the  common  under- 
taking, should  not  undertake,  in  case  a  verdict  shall  pass  for 
the  plaintiff,  to  give  the  plaintiff  a  judgment,  to  be  entered  up 
against  the  real  defendant,  of  the  term  next  preceding  the 
time  of  trial,  or  if  the  action  shall  be  brought  in  the  counties 

.  palatine  respectively,  then  of  the  session,  assizes  or  court  day, 
(as  the  case  may  be,)  at  which  the  trial  shall  be  had,  and  also 
why  he  should  not  enter  into  a  recognizance  by  himself  and 
two  sufficient  sureties,  in  a  reasonable  sum,  conditioned  to  pay 
the  costs  and  damages  which  shall  be  recovered  by  the  plain- 
tiff in  the  action ;  and  it  shall  be  lawful  for  the  court,  upon 
cause  shewn,  or  upon  affidavit  of  the  service  of  the  rule,  in 
case  no  cause  shall  be  shewn,  to  make  the  same  absolute  in 
the  whole  or  in  part,  and  to  order  such  tenant  or  person, 
within  a  time  to  be  fixed  upon  a  consideration  of  all  the  cir- 
cumstances, to  give  such  undertakings  and  find  such  bail, 
with  such  conditions  and  in  such  manner  as  shall  be  specified 
in  the  said  rule,  or  such  part  of  the  same  so  made  absolute ; 
and  in  case  the  party  shall  neglect  or  refuse  so  to  do,  and 
shall  lay  no  ground  to  induce  the  court  to  enlarge  the  time  for 
obeying  the  same,  then,  upon  affidavit  of  the  service  of  such 
order,  an  absolute  rule  shall  be  made  for  entering  up  judgment 
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for  the  plaintiff."  1  0.  4,  c.  87,  s.  1.  The  recognizance  is  to 
be  taken  and  filed,  in  the  same  manner  as  bail  in  ordinary 
cases;  but  no  action  or  other  proceeding  shall  be  commenced 
upon  it,  after  six  months  from  the  delivery  of  the  premises  or 
any  part  of  them  to  the  landlord.  Id.  8.  4.  See  Doe  v.  Moore, 
6  Bin*.  656.  In  the  court  of  Kind's  Bench,  Taunton,  J. 
allowed  it  to  be  made  part  of  the  rule  nisi,  that  the  plaintiff 
should  be  at  liberty  to  sign  judgment  against  the  casual  ejec- 
tor, if  the  tenant  should  make  default  in  entering  into  the 
required  recognizance ;  and  it  was  said,  upon  that  occasion, 
that  such  was  the  practice  of  the  court..  Doe  v.  Roe,  2  Dowl. 
180.  The  amount  for  which  the  security  is  to  be  given,  how- 
ever, is  not  specified  in  the  rule  nisi,  but  is  fixed  by  the  court 
on  making  the  rule  absolute.  See  Doe  d.  Phillips  v.  Roe,  5  B.  & 
A.  766.  Nor  is  there  any  necossiry  that  the  attesting  witness  to 
the  lease  or  agreement  should  make  an  affidavit  of  its  execu- 
tion. Doe  v.  Rotheram,  1  Gale,  157,  3  Dmvl.  61*0.  The  lease 
or  agreement  itself,  or  a  counterpart  or  duplicate  of  it,  must 
he  produced,  upon  drawing  up  the  rule  nisi ;  a  copy  will  not 
be  sufficient:  and  it  must  at  that  time  be  duly  stamped;  it 
will  not  be  sufficient  to  have  it  stamped  at  the  time  of  shew- 
ing  cause  asainst  the  rule.  Doe  d.  Caulfield  v.  Roe,  5  Dowl. 
365.    See  Doe  v.  Roe,  i  D.  8f  R.  433,  cont. 

Trial*  %c  ]  "  Wherever  hereafter  it  shall  appear  on  the 
trial  of  any  ejectment  at  the  suit  of  a  landlord  against  a 
tenant,  that  such  tenant  or  his  attorney  hath  been  served 
with  due  notice  of  trial,  the  plaintiff  shall  not  be  nonsuited  for 
default  of  the  defendant's  appearance  to  confess  lease,  entry 
and  ouster,  but  the  production  of  the  consent  rule  and  un- 
dertaking of  the  defendant  shall,  in  all  such  cases,  be  sufficient 
evidence  of  lease,  entry  and  ouster;  and  the  judge,  before 
whom  the  cause  shall  come  on  to  be  tried,  shall,  whether  the 
defendant  shall  appear  upon  such  trial  or  not,  permit  the 
plaintiff,  on  the  trial,  after  proof  of  his  right  to  recover  pos- 
session of  the  whole  or  of  any  part  of  the  premises  mentioned 
in  the  declaration,  to  go  into  evidence  of  the  mesne  profits 
thereof,  which  shall  or  might  have  accrued  from  the  day  of  the 
ypiration  or  determination  of  the  tenant's  interest  in  the 
same,  down  to  the  time  of  the  verdict  given  in  the  cause,  or 
to  some  preceding  day  to  be  specially  mentioned  therein  ;  and 
the  jury  on  the  trial,  finding  for  the  plaintiff,  shall  in  such  case 
give  their  verdict  upon  the  whole  matter,  both  as  to  the  re- 
covery of  the  whole  or  any  part  of  the  premises,  and  also  as 
to  the  amount  of  the  damages  to  be  paid  for  such  mesne  pro- 
fits: provided  always,  that  nothing  hereinbefore  contained 
shall  be  construed  to  bar  any  such  landlord  from  bringing  an 
action  of  trespass  for  the  mesne  profits  which  shall  accrue, 
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this  actum  of  ejectment,  and  then  and  there  to  enter  into  a  recog" 
nizance  by  yourself  and  two  sufficient  sureties,  in  such  sum  as  to 
the  said  court  shall  seem  reasonable,  conditioned  to  pay  the  costs 
and  damages  which  shall  be  recovered  in  this  action,  if  the  court 
shall  so  order. 

Your*s,  fyc. 
John  Nokes,  [the  landlord,] 

As  to  the  filing  of  the  declaration,  where  the  tenancy  has 
expired  in  or  after  Hilary  or  Trinity  term,  and  the  proceed- 
ings thereon,  see  ante,  p.  323. 

Bail,  #c]  "  And  upon  the  appearance  of  the  party  at  the 
day  prescribed,  or,  in  case  of  non-appearance,  on  making  the 
usual  affidavit  of  service  of  the  declaration  and  notice,  it  shall 
be  lawful  for  the  landlord  (producing  the  lease  or  agreement, 
or  some  counterpart  or  duplicate  thereof,  and  proving  the  ex- 
ecution of  the  same  by  affidavit,  and  upon  affidavit  that  the 
premises  have  been  actually  enjoyed  under  such  lease  or 
agreement,  and  that  the  interest  of  the  tenant  has  expired  or 
been  determined  by  regular  notice  to  quit,  as  the  case  may  be, 
and  that  possession  has  been  lawfully  demanded  in  manner 

^aforesaid),  to  move  the  court  for  a  rule  for  such  tenant  or 
person  to  shew  cause,  within  a  time  to  be  fixed  by  the  court, 
on  a  consideration  of  the  situation  of  the  premises,  why  such 
tenant  or  person,  upon  being  admitted  defendant,  besides 
entering  into  the  common  rule  and  giving*  the  common  under- 
taking, should  not  undertake,  in  case  a  verdict  shall  pass  for 
the  plaintiff,  to  give  the  plaintiff  a  judgment,  to  be  entered  up 
against  the  real  defendant,  of  the  term  next  preceding  the 
time  of  trial,  or  if  the  action  shall  be  brought  in  the  counties 

.  palatine  respectively,  then  of  the  session,  assizes  or  court  day, 
(as  the  case  may  be,)  at  which  the  trial  shall  be  had,  and  sJso 
why  he  should  not  enter  into  a  recognizance  by  himself  and 
two  sufficient  sureties,  in  a  reasonable  sura,  conditioned  to  pay 
the  costs  and  damages  which  shall  be  recovered  by  the  plain- 
tiff in  the  action ;  and  it  shall  be  lawful  for  the  court,  upon 
cause  shewn,  or  upon  affidavit  of  the  service  of  the  rule,  in 
case  no  cause  shall  be  shewn,  to  make  the  same  absolute  in 
the  whole  or  in  part,  and  to  order  such  tenant  or  person, 
within  a  time  to  be  fixed  upon  a  consideration  of  all  the  cir- 
cumstances, to  give  such  undertakings  and  find  such  bail, 
with  such  conditions  and  in  such  manner  as  shall  be  specified 
in  the  said  rule,  or  such  part  of  the  same  so  made  absolute ; 
and  in  case  the  party  shall  neglect  or  refuse  so  to  do,  and 
shall  lay  no  ground  to  induce  the  court  to  enlarge  the  time  for 
obeying  the  same,  then,  upon  affidavit  of  the  service  of  such 
order,  an  absolute  rule  shall  be  made  for  entering  up  judgment 
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for  the  plaintiff."  1  G.  4,  c.  87,  *.  1.  The  recognizance  is  to 
be  taken  and  filed,  in  the  same  manner  as  bail  in  ordinary 
cases;  but  no  action  or  other  proceeding  shall  be  commenced 
upon  it,  after  six  months  from  the  delivery  of  the  premises  or 
any  part  of  them  to  the  landlord.  Id.  s.  4.  See  Doe  v.  Moore, 
6  Bin*.  656.  In  the  court  of  King's  Bench,  Taunton,  J. 
allowed  it  to  be  made  part  of  the  rule  nisi,  that  the  plaintiff 
should  be  at  liberty  to  sign  judgment  against  the  casual  ejec- 
tor, if  the  tenant  should  make  default  in  entering  into  the 
required  recognizance ;  and  it  was  said,  upon  that  occasion, 
that  such  was  the  practice  of  the  court.  Doe  v.  Roe,  2  Dowl. 
180.  The  amount  for  which  the  security  is  to  be  given,  how- 
e?er,  is  not  specified  in  the  rule  nisi,  but  is  fixed  by  the  court 
on  making  the  rule  absolute.  See  Doe  d.  Phillips  v.  Roe,  5  B.  & 
A.  766.  Nor  is  there  any  ntce^siry  that  the  attesting  witness  to 
the  lease  or  agreement  should  make  an  affidavit  of  ita  execu- 
tion. Doe  v.  Rotheram,  1  Gale,  157,  3  Dotrl.  6U0.  The  lease 
or  agreement  itself,  or  a  counterpart  or  duplicate  of  it,  must 
be  produced,  upon  drawing  up  the  rule  7iisi ;  a  copy  will  not 
be  sufficient:  and  it  must  at  that  time  be  duly  stamped;  it 
will  not  be  sufficient  to  have  it  stamped  at  the  time  of  shew- 
ing cause  against  the  rule.  Doe  d.  Cauljield  v.  Roe,  5  Dowl. 
365.     See  Doe  v.  Roe,  1  D.  8f  R.  433,  cont. 

Trial,  %c]  "  Wherever  hereafter  it  shall  appear  on  the 
trial  of  any  ejectment  at  the  suit  of  a  landlord  against  a 
tenant,  that  such  tenant  or  his  attorney  hath  been  served 
with  due  notice  of  trial,  the  plaintiff  shall  not  be  nonsuited  for 
default  of  the  defendant's  appearance  to  confess  lease,  entry 
and  ouster,  but  the  production  of  the  consent  rule  and  un- 
dertaking of  the  defendant  shall,  in  all  such  cases,  be  sufficient 
evidence  of  lease,  entry  and  ouster;  and  the  judge,  before 
whom  the  cause  shall  come  on  to  be  tried,  shall,  whether  the 
defendant  shall  appear  upon  such  trial  or  not,  permit  the 
plaintiff,  on  the  trial,  after  proof  of  his  right  to  recover  pos- 
session of  the  whole  or  of  any  part  of  the  premises  mentioned 
in  the  declaration,  to  go  into  evidence  of  the  mesne  profits 
thereof,  which  shall  or  might  have  accrued  from  the  day  of  the 
epilation  or  determination  of  the  tenant's  interest  in  the 
same,  down  to  the  time  of  the  verdict  given  in  the  cause,  or 
to  some  preceding  day  to  be  specially  mentioned  therein  ;  and 
the  jury  on  the  trial,  finding  for  the  plaintiff,  shall  in  such  case 
give  their  verdict  upon  the  whole  matter,  both  as  to  the  re- 
covery of  the  whole  or  any  part  of  the  premises,  and  also  as 
to  the  amount  of  the  damages  to  be  paid  for  such  mesne  pro- 
fits: provided  always,  that  nothing  hereinbefore  contained 
shall  be  construed  to  bar  any  such  landlord  from  bringing  an 
action  of  trespass  for  the  mesne  profits  which  shall  accrue. 


336  Ejectment. 

from  the  verdict  or  the  day  so  specified  therein,  down  to  the 
day  of  the  delivery  of  possession  of  the  premises  recovered  la 
the  ejectment."     1  O.  4,  c.  87,  t.  2. 

But  "  in  ail  cases  wherein  the  landlord  shall  elect  to  pro- 
ceed in  ejectment  under  the  provisions  hereinbefore  contained, 
and  the  tenant  shall  have  found  bail,  as  ordered  by  the  court, 
then,  if  the  landlord  upon  the  trial  of  the  cause  shall  be  non- 
suited, or  a  verdict  pass  against  him  upon  the  merits  of  the 
case,  there  shall  be  judgment  against  him,  with  double  coats*" 
Id.  s.  6. 

Execution.}  "  In  all  cases  in  which  such  undertaking  shall 
have  been  given  and  security  found  as  aforesaid,  if  upon  the 
trial  a  verdict  shall  pass  for  the  plaintiff,  but  it  shall  appear  to 
the  judge  before  whom  the  same  shall  have  been  had,  that  the 
finding  of  the  jury  was  contrary  to  the  evidence,  or  that  the 
damages  given  were  excessive,  it  shall  be  lawful  for  the  judge 
to  order  the  execution  of  the  judgment  to  be  stayed  absolutely 
till  the  fifth  day  of  the  term  then  next  following,  or  till  the 
next  session,  assizes  or  court  day,  as  the  case  may  be ;  which 
order  the  judge  shall  in  all  other  cases  make  upon  the  requi- 
sition of  the  defendant,  in  case  he  shall  forthwith  undertake 
to  find,  and  on  condition  that  within  four  days  from  the  day 
of  trial  he  shall  actually  find,  security,  by  the  recognizance  of 
himself  and  two  sufficient  sureties,  in  such  reasonable  sum  as 
the  judge  shall  direct,  conditioned  not  to  commit  any  waste 
or  act  in  the  nature  of  waste,  or  other  wilful  damage,  and  not 
to  aell  or  carry  off  any  standing  crops,  hay,  straw,  or  manure 
produced  or  made  (if  any)  upon  the  premises,  and  which  may 
happen  to  be  thereupon  from  the  day  on  which  the  verdkt 
shall  have  been  given,  to  the  day  on  which  execution  shall 
finally  be  made  upon  the  judgment,  or  the  same  be  set  aside, 
as  the  case  may  be."  1  O.  4,  c.  87,  «.  3.  Where  several  crops 
were  on  the  land,  at  the  time  it  was  taken  in  execution  under 
a  writ  of  possession,  in  an  ejectment  against  a  tenant  for 
holding  over,  the  court  refused  a  rule  to  oblige  the  lessors  of 
the  plaintiff  to  pay  over  the  value  of  the  crops  to  the  de- 
fendant, after  deducting  the  amount  of  the  rent  due.  Doe  v. 
Witherwick.Z  Bing.  11.  a 

Aa  to  a  certificate  for  immediate  execution,  see  ante,  p.  327. 


ENQUIRY,  WRIT  OF. 

In  what  cates.]  In  all  personal  actions  except  debt,  if  the 
defendant  allow  judgment  to  pass  against  him  by  default,  or  if 
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the  plaintiff  have  judgment  upon  a  demurrer  or  trial  by  the 
record,  the  plaintiff  may  have  his  damages  assessed  upon  a 
writ  of  enquiry.    And  even  in  debt,  although  the  court  can- 
not (except  in  some  particular  cases  by  statute)  compel  the 
plaintiff  in  such  a  case  to  sign  an  interlocutory  judgment,  so 
as  to  render  it  necessary  for  him  to  sue  out  and  execute  a  writ 
of  enquiry,  Taylor  v.  Capper,  14  East.  442,  yet  he  may,  if  he 
will*  do  so,  and  have  his  damages  for  the  detention  of  the 
debt  assessed  by  a  jury.    Thus  in  an  action  of  debt  on  a  judg- 
ment of   seventeen    years'   standing,   where  the   defendant 
allowed  judgment  to  go  by  default,  the  court  held  that  the 
plaintiff  had  a  right  to   damages  for  the  detention  of   the 
debt,  and  to  a  writ  of  enquiry  to  ascertain  their  amount. 
Biackmore  v.  Flemyng,  1  T.  A.  446.  and  see  Nelson  v.  She- 
ridan, 8  T.  R.  395.    As  to  debt  for  tithes,  sec  Fale  v.  Hod- 
getts,  1  Bing.  182.    Where  in  debt  on  bond  the  court  referred 
it  to  the  Prothonotary  to  compute  the  interest  by  way  of 
damages,  it  was  holden  not  to  be  error.    Huldipp  v.  Otvay, 
2  Smnd.  107.    But  this  is  very  unusual;  for  as  the  penalty 
of  the  bond  is  double  the  amount  of  the  principal  secured  by 
it,  and  as  the  plaintiff  may  sign  a  final  judgment  for  the  whole 
penalty,  if  then  the  interest  do  not  exceed  the  principal,  it  is 
useless  to  have  a  writ  of  enquiry  or  reference  to  the  master, 
as  the  plaintiff  may  levy  the  amount  both  of  the  principal  and 
interest  under  the  judgment  first  signed.    Even  in  debt  on  a 
bail  bond,  Moody  v.  Pheasant,  2  B.  &  P.  446,  or  on  a  replevin 
bond,  Middleton  v.  Bryan,  3  M .  h  S.  155,  the  plaintiff  may 
have  final  judgment  upon  default,  without  executing  any  writ 
of  enquiry,  and  may  levy  by  bis  execution  such  smaller  sum 
as  may  be  really  due  to  him.    In  debt  for  use  and  occupation, 
the  pi»wi»iff  may  sue  out  and  execute  a  writ  of  enquiry,  see 
Arden  v.  Connell,  6  B.  &  A.  885,  or  he  may  take  his  final 
judgment  by  default.    Even  in  debt  on  simple  contract,  the 
plaintiff  is  entitled  to  sign  a  final  judgment  by  default,  and 
the  court  will  not  compel  him  to  execute  a  writ  of  enquiry, 
although  the  amount  of  the  debt  be  disputed  ;  but  they  may 
refer  it  to  the  master  to  ascertain  what  is  really  due.     Taylor 
v.  Capper,  14  East,  442. 

In  assumpsit  on  a  foreign  judgment,  the  plaintiff  must 
execute  a  writ  of  enquiry ;  the  court  will  not  refer  it  to  the 
master  to  ascertain  what  is  due  for  principal  and  interest. 
Messin  v.  Ld.  Massarene,  4  T.  JR.  493.  See  Doran  v.  O'Reilly, 
5  Dow,  233.  But  in  assumpsit  on  a  bill  of  exchange  or 
promissory  note,  the  court,  instead  of  compelling  the  plaintiff 
to  execute  a  writ  of  enquiry,  will  refer  it  to  the  master  to 
compute  the  principal  and  interest,  Shepherd  v.  Charter,  4 
7*.  ft.  275.  Rashley  v.  Salmon,  1  H.  Bl.  252.  Eyre  v.  Bank 
of  England,  1  Bligh,  682,  and  exchange  and  re-exchange. 
Goldsmid  v.  Tuite,  2  B.  fit  P.  55.  but  see  Napier  v.  Schneider, 
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12  East,  420,  unless  the  bill  be  for  a  sum  in  foreign  money. 
Maunsell  v.  Ld.  Massarene,  5  T.  R.  87. 

In  covenant  also,  a  writ  of  enquiry  must  be  executed ;  see 
Denison  v.  Mair,  14  East,  622  ;  unless  it  be  for  the  payment  of 
rent  or  other  sum  certain,  in  which  case  the  court  will  refer 
it  to  the  master  to  ascertain  what  is  due.  Berthen  v.  Street, 
8  T.  R.  326.  Byrom  v.  Johnson,  8  T.  R.  410.  Wingfield  v. 
Cleverley,  13  Price,  53.     Campion  v.  Crawshay,  6  Taunt.  356. 

In  trespass  and  case,  of  course,  a  writ  of  enquiry  must  be 
executed.  But  in  all  these  cases,  the  suing  out  and  executing 
a  writ  of  enquiry,  is  merely  to  inform  the  conscience  of  the 
court ;  for  the  court  may,  if  they  will,  with  the  consent  of 
the  plaintiff,  assess  the  damages  themselves ;  2  Saund.  102, 
n.  2.  Gould  v.  Hammersley,  4  Taunt.  148;  and  it  is  upon 
this  principle,  that  in  cases  where  mere  computation  is 
required,  the  court  refer  it  to  the  master  to  compute  the 
damages. 

As  to  the  assessment  of  damages  in  debt  on  bond,  con- 
ditioned to  perform  covenants,  &c.,  where  breaches  are  as- 
signed, see  ante,  p.  214.  Formerly  in  this  case  the  assess- 
ment of  damages  took  place  before  a  judge  at  nisi  print ;  but 
now,  by  stat.  3  &  4  W.  4,  c.  42,  8.  16,  they  must  be  assessed 
before  the  sheriff,  and  the  writs  of  enquiry  be  directed  to  him 
accordingly. 

Where  a  jury  do  not  assess  damages  where  they  ought,  if 
their  assessment  would  have  been  in  the  nature  of  an  inqui- 
sition and  not  of  a  verdict,  as  if,  for  instance,  they  were  to 
omit  to  assess  contingent  damages  upon  a  count  of  a  decla- 
ration demurred  to,  or  the  like,  the  omission  might  be  reme- 
died by  a  writ  of  enquiry.  But  if  their  finding  for  the  plain- 
tiff be  in  the  nature  of  a  verdict,  and  they  omit  to  find 
damages, — as  for  instance,  where  in  an  action  for  a  libel  there 
were  Beveral  pleas,  and  upon  some  of  them,  which  went  to 
the  whole  cause  of  action,  the  jury  found  for  the  defendant, 
and  found  for  the  plaintiff  as  to  the  residue,  but  without 
assessing  damages,  and  the  pleas  found  for  the  defendant 
afterwards  turned  out  to  be  bad,  and  the  plaintiff  had  judg- 
ment non  obstante  veredicto :  the  court  held  that  the  omission 
could  not  be  remedied  by  a  writ  of  enquiry.  Clements  v.  Lewis, 
3  Brod.  &  B.  297.  The  reason  for  the  distinction,  as  laid 
down  by  the  old  authorities  upon  the  subject,  is,  that  in  the 
latter  case  the  jury  are  liable  to  attaint,  in  the  former  not ; 
but  whether,  as  attaint  has  been  abolished,  the  court  would 
now  rule  in  the  same  manner  as  in  Clements  v.  Lewis,  may 
possibly  be  doubted.  In  a  recent  case,  where  special  pleas 
alone  were  pleaded,  and  the  jury  found  for  the  defendant 
generally,  but  the  pleas  turning  out  to  be  bad  the  plaintiff 
had  judgment  non  obstante  veredicto,  Parke,  J.  held  that  the 
plaintiff  had  a  right  to  have  his  damages  assessed  upon  a  writ 


Enquiry,  Writ  of.  339 

of  enquiry,  as  a  matter  of  course.    Shepherd  v.  Halls,  3 
Dotcl  453. 

But  if  the  defendant  plead  as  to  part,  and  suffer  judgment 
by  default  as  to  the  residue,  no  writ  of  enquiry  can  be  executed, 
but  the  jury  who  try  the  issue,  will  assess  the  damages  upon 
the  judgment  by  default;  Dicker  v.  Adams,  2  B.  &  P.  163; 
unless  indeed  the  plaintiff  choose  to  enter  a  nolle  prosequi  as 
to  the  part  pleaded  to.  So,  if  one  defendant  plead,  and  another 
allow  judgment  to  go  by  default,  no  writ  of  enquiry  can  be 
executed,  as  the  damages  on  the  judgment  by  default  will  be 
assessed  by  the  jury  who  try  the  issue ;  ante,  p.  283  ;  unless 
the  plaintiff  enter  a  nolle  prosequi  as  to  the  delendant  who 
pleaded. 

Notice  of  Enquiry."]  In  town  causes,  eight  days1  notice  of 
enquiry  must  be  given,  if  the  defendant  reside  within  forty 
miles  of  London ;  or  fourteen  days'  notice,  if  he  live  at  a 
greater  distance:  the  first  day  exclusive,  the  last  inclusive. 
R.  M.  4  A.  (c).  R.  H.  39  G.  3,  Exck.  And  Sunday  is  reck- 
oned; R.  M.  4,  A.  (c) ;  so  are  the  days  intervening  between 
"Thursday  next  before  and  Wednesday  next  after  Easter  day," 
although  not  reckoned  in  other  proceedings.  R.  0.  E.  2  W. 
4,  r.  1.  Where  the  defendant  was  residing  at  a  hotel  in 
London,  from  the  time  of  his  arrest,  until  he  was  served  with 
notice  of  enquiry,  eight  days'  notice  was  holden  to  be  suffi- 
cient, although  his  usual  place  of  residence  was  upwards  of 
forty  miles  from  town.  Lloyd  v.  Hooper,  7  East,  624.  But 
where  the  defendant  was  master  of  a  vessel  belonging  to  a 
port  upwards  of  forty  miles  from  London,  and  had  no  regular 
residence  on  shore,  he  was  considered  as  residing  at  the  port 
to  which  his  vessel  belonged,  and  to  be  entitled  to  fourteen 
days'  notice  of  enquiry.  Blaauv  v.  Charters,  6  Taunt.  458. 
Where  the  defendant  resided  in  London  at  the  commence- 
ment of  the  action,  and  before  notice  of  enquiry  he  removed 
permanently  to  a  place  beyond  forty  miles  from  London, 
namely,  to  Tortola;  but  as  he  had  not  given  the  plaintiff 
notice  of  his  removal,  the  court  held  that  he  was  entitled 
only  to  eight  days'  notice.  Rochfort  v.  Robertson,  12  East, 
427.     See  post,  title  ••  Notice  of  Trial." 

Where  eight  days'  notice  only,  instead  of  fourteen,  are  given, 
the  practice  is  to  return  the  notice,  with  an  intimation  that 
the  defendant  resides  at  a  distance  of  more  than  forty  miles 
from  London ;  and  in  a  case,  where  this  was  not  done,  but 
the  defendant's  attorney  merely  gave  notice,  two  days  before 
the  writ  was  to  be  executed,  that  he  should  move  to  set  aside 
the  notice,  without  stating  what  his  objection  to  it  was,  and 
did  not  in  fact  move  until  the  day  after  the  writ  was  executed, 
the  court,  although  they  set  aside  the  execution  of  the  en- 

q2 


340  Enquiry,  Writ  of. 

quiry,  set  it  aside  without  costs.    Stevens  v.  Pell,  2  Dowl. 
355. 

In  country  causes,  ten  days'  notice  is  usually  given,  the 
same  as  in  a  notice  of  trial ;  but  eight  days'  notice  is  all  that 
is  required  by  the  practice  of  the  court,  R.  M.  4  A.  (c). 
R.  H.  39  G.  3f  Ex.,  the  stat.  14  G.  2,  c.  17,  s.  4,  which  re- 
quires ten  days'  notice  in  country  causes,  relating  only  to 
notices  of  trial. 

In  replevin,  where  the  defendant  has  judgment  on  demurrer 
or  the  like,  and  wishes  to  execute  a  writ  of  enquiry  under 
stat.  17  C.  2,  c.  7,  s.  2,  as  to  the  arrears  of  rent  due  and  the 
value  of  the  distress,  he  must  give  fifteen  days'  notice  of  trial. 
Burton  v.  Hickey,  6  Taunt.  57. 

It  may  be  necessary  to  mention  that  a  party,  who  is  under 
terms  to  take  short  notice  of  trial,  is  not  thereby  bound  to 
accept  short  notice  of  enquiry.  Bkutuv  v.  Charters,  6  Taunt. 
458.    Stevens  v.  Pell,  2  Dowl.  355. 

The  notice  must  state  the  day  on  which  the  writ  of  enquiry 
is  to  be  executed.  But  where  it  stated  "Wednesday,  the 
11th  June,"  whereas  Wednesday  was  in  fact  the  10th,  on 
which  day  it  was  executed,  the  court  refused  to  set  aside  the 
execution  of  the  writ  for  this  irregularity,  as  the  defendant 
had  not  sworn  that  he  was  misled  by  it.  Bldon  v.  Haig,  1 
Chit.  11.  So  where  the  notice  stated  "Tuesday  the  14th 
January,"  whereas  the  14th  January  was  Thursday,  on  which 
day  the  writ  was  executed,  the  court  refused  to  set  aside  the 
execution,  the  defendant  not  swearing  that  he  was  misled  by 
it.  Batten  v.  Harrison,  3  B.  &  P.  1  The  notice  must  state 
the  hour,  also,  at  which  the  writ  is  to  be  executed,  and  which 
you  may  learn  at  the  office  of  the  under-sheriff.  But  where 
the  notice  mentioned  that  the  writ  would  be  executed  between 
ten  and  twelve,  and  it  was  not  in  fact  executed  until  after 
twelve,  the  court  refused  to  set  aside  the  inquisition  on  this 
ground,  Ld.  Mansfield,  C.  J.  saying,  that  when  notice  is  given 
for  a  certain  hour,  it  is  never  understood  that  the  time  is  to  be 
scrupulously  adhered  to,  as  the  sheriff  may  have  prior  busi- 
ness which  may  last  beyond  the  hour.  Williams  v.  Frith, 
Doug.  188.    The  form  may  be  thus : — 

In  the . 

Between,  8fc. 
Take  notice,  that  a  writ  of  enquiry  of  damages  will  be  exe- 
cuted in  this  cause  on ,  the day  of next, 

between  the  hours  of  eleven  of  the  clock  in  the  forenoon,  and  one 
of  the  clock  in  the  afternoon  of  the  same  day,  at  [the  sheriff** 
office,  Red  Lion  Square,  near  Holbarn,  in  the  county  of  Middle- 
sex,  "  or"  at  the  secondary's  office,  No.  28,  Coleman  Street, 
London,  "or  if  in  the  country,"  at  the  house  of  J.  C,  com- 
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moniy  known  by  the  name  or  sign  of  the  ,  in  the  town 

of ,  in  the  county  of .]     Dated  the  — —  day  of 

'   ,  1838.  Your*$i  Sfc. 

A.  B.t  plaintiff* 9  attorney  "  or  "  agent. 
To  Mr.  Joseph  Styles, 
the  above- named  defendant. 

This  notice  is  usually  given  on  a  separate  paper.  But  "  in 
all  cases  where  the  defendant  demurs  to  the  plaintiff's  decla- 
ration, replication  or  other  subsequent  pleading,  the  defend- 
ant's attorney,  or  the  defendant  if  he  plead  in  person,  shall  be 
obliged  to  accept  notice  of  executing  a  writ  of  enquiry  on  the 
back  of  the  joinder  in  demurrer ;  and  in  case  the  defendant 
pleads  a  plea  in  bar  or  rejoinder,  &c.  to  which  the  plaintiff 
demurs,  the  defendant's  attorney,  or  the  defendant  if  he  plead 
in  person,  shall  be  obliged  to  accept  notice  of  executing  a 
writ  of  enquiry  on  the  back  of  such  demurrer."  R.  Q.  U.  2 
W.  4,  *.  59. 

So,  "  in  all  cases  where  the  plaintiff  in  pleading  concludes 
to  the  country,  the  plaintiff's  attorney  may  give  notice  of  trial, 
at  the  time  of  delivering  his  replication  or  other  subsequent 
pleading ;  and  in  case  issue  shall  afterwards  be  joined,  such 
notice  shall  be  available ;  but  if  issue  be  not  joined  on  such 
replication  or  other  subsequent  pleading,  and  the  plaintiff 
shall  sign  judgment  for  want  thereof,  and  forthwith  give 
notice  of  executing  a  writ  of  enquiry,  such  notice  shall 
operate  from  the  time  that  notice  of  trial  was  given  as  afore- 
said."   Id. 

Notice  of  enquiry  may  be  countermanded  or  continued,  in 
precisely  the  same  way,  and  under  the  same  circumstances,  as 
a  notice  of  trial.  See  Burgess  v.  Royle,  2  Chit.  220.  Jones 
v.  Chune,  1  B.  &  P.  363.  Also  a  term's  notice  is  requisite  in 
the  one  case  as  in  the  other,  and  under  the  same  circum- 
stances; and  by  R.  G.  H.  2  W.  4,  s.  52,  "where  a  term's 
notice  of  enquiry  is  required,  such  notice  may  be  given  at 
any  time  before  the  first  day  of  term." 

By  R.  G.  H.  2  W.  4,  s.  57,  "  notice  of  enquiry,  and  of 
continuance  of  enquiry,  shall  be  given  in  town ;  but  coun- 
termand of  notice  of  enquiry,  may  be  given  either  in  town 
or  country,  unless  otherwise  ordered  by  the  court  or  a  judge." 
Where  the  defendant,  who  had  not  appeared  or  pleaded,  had 
left  his  lodgings,  and  the  people  of  the  house  refused  to  tell 
where  he  had  gone  to,  the  court  of  Exchequer  granted  a  rule 
that  leaving  the  notice  of  enquiry  at  his  late  lodgings,  and 
sticking  up  a  copy  in  the  master's  office,  should  be  deemed 
good  service,  unless  cause  to  the  contrary  were  shewn  within 
a  week.    Watson  v.  Delcroix,  2  Dowl.  396. 

The  writ .]  The  writ  is  tested  in  term  time.    But  it  may  be 


342  Enquiry y  Writ  of. 

made  returnable  either  in  term  or  vacation.  1  W.  4,  c.  7,  *.  1. 
Engross  it  upon  parchment ;  and  if  it  issue  from  the  Common 
Pleas  or  Exchequer,  get  it  signed  by  the  clerk  at  the  master's 
office ;  get  it  sealed ;  indorse  upon  it  the  time  at  which  it  is 
to  be  executed,  thus :  "  Notice  baa  been  duly  given  that  this 

writ  of  enquiry  will  be  executed  on ,  between  the 

hours  of at  A.  B.  plaintiff's  attorney."   Then 

leave  it  at  the  sheriff's  office  to  be  executed.  In  London  and 
Middlesex  this  must  be  done  on  the  day  before  the  writ  is  to 
be  executed,  at  the  latest.  R.  H.  23  G.  3,  K.  B.  If  there 
be  two  defendants,  and  both  allow  judgment  to  go  by  default, 
there  can  be  but  one  writ  of  enquiry  against  both,  even  in 
actions  ex  delicto.  Mitchell  v.  Milbank,  6  T.  R.  199.  The 
following  may  be  the  form  of  the  writ  :— 

Victoria,  by  the  grace  of  Ood,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  defender  of  the  faith,  to  the 

Sheriff  of ,  greeting :  Whereas  Joseph  Styles  was  [sum* 

moned  to  answer  John  Nokes,  "  or"  arrested  at  the  suit  of  John 
Nokes]  by  virtue  of  a  writ  issued  out  of  our  court  [before  us  "  in 
Q.  B,  or"  before  our  justices  "  in  C.  Pf  or"  before  the  Barons 
of  our  Exchequer  "in  the  Exch."]  at  Westminster :  For  that 
["&c.   continuing  the  declaration  to  the  words],"   to  the 

damage  of  the  said  John  Nokes  of pounds,  as  it  was 

said :  And  such  proceedings  were  thereupon  had  in  our  said 
court,  that  the  said  John  Nokes  ought  to  recover  against  the 
said  Joseph  Styles  his  damages  on  occasion  of  the  premises. 
But  because  it  is  unknown  to  our  said  court  what  damages  the 
said  John  Nokes  hath  sustained  by  reason  thereof  therefore  we 
command  you,  that  by  the  oath  of  twelve  good  and  lawful  men 
of  your  bailiwick,  you  diligently  enquire  what  damages  the  said 
John  Nokes  hath  sustained,  as  well  by  reason  of  the  premises, 
as  for  his  costs  and  charges  by  him  about  his  suit  in  this  behatf 
expended ;  and  that  you  send  the  inquisition  which  you  shall 
take  thereon  [to  us  "  in  Q.  B,  or"  to  our  justices  "  in  C.  P.  or" 
to  the  Barons  of  our  Exchequer  "  in  the  Exch."]  at  West- 
minster, on ,  under  your  seal  and  the  seals  of  those 

by  whose  oath  you  shall  take  that  inquisition,  together  with 
this  writ.  Witness  [Thomas  Lord  Denman,  "  or"  Nicholas 
Conyngham  Tindal,  Knight,  "  or"  James  Lord  Abinger]  at 

Westminster,  the day  of ,  in  the year  of 

our  reign. 

Execution  of  it.]  By  stat.  6  G.  4,  c.  50,  s.  52,  upon  writs  of 
enquiry  executed  in  London,  or  in  any  county  in  England  or 
Wales,  the  jurors  must  be  qualified  in  like  manner  as  jurors  at 
nisi  prius  in  the  same  county,  &c. ;  but  if  executed  in  any 
liberty,  franchise,  city,  borough  or  town  corporate,  not  being 
-  counties,  or  in  any  city,  borough  or  town  being  a  county  of 
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itself,  the  jurors  may  be  of  the  same  description  as  was  usual 
before  the  passing  of  this  act.  Before  this  act,  the  jurors 
summoned  upon  writs  of  enquiry,  were  often  persons  in  a  very 
inferior  rank  of  life ;  and  it  waa  then  a  very  common  practice 
to  apply  for  a  rule  directing  the  sheriff  to  summon  a  good 
jury.  Since  this  act,  however,  these  applications  are  very 
much  disused.  But  still,  if  the  cause  be  of  that  importance 
that  the  damages  ought  to  be  assessed  by  a  special  jury,  there 
is  no  objection  to  order  the  sheriff  to  summon  a  jury  to  be 
taken  from  the  special  jury  book,  and  you  may  have  this  done 
upon  application;  Price  v.  Williams,  5  Dowl.  160;  and  the 
costs  of  such  a  jury  will  be  allowed  on  taxation.  Wilkinson 
v.  Malin,  1  Dowl.  630.  By  R.  G.  H.  2,  W.  4,  s.  101,  there 
shall  be  no  rule  in  such  a  case,  but  an  order  shall  be  made  by 
a  judge  upon  summons. 

At  the  day  appointed,  having  subpdtaaed  your  witnesses, 
attend  with  them  at  the  place  and  time  mentioned  in  the 
notice,  and  the  counsel  or  attornies  for  the  respective  parties 
win  be  heard,  the  witnesses  examined  and  cross-examined, 
4c.,  and  the  jurors  deliver  their  verdict,  in  a  manner  very 
similar  to  a  txial  at  nisi  prius.  After  which  the  undersheriff 
will  prepare  the  inquisition  on  parchment,  and  get  the  jurors 
to  sign  it. 

As  to  the  evidence :  The  defendant,  by  allowing  judgment  to 
pass  against  him  by  default,  admits  the  cause  of  action  as 
stated  in  the  declaration,  and  that  the  plaintiff  is  entitled  to 
some  damages ;  and  the  only  matter  in  dispute  between  them, 
is  the  amount  of  the  damages.  In  some  cases,  however,  it  is 
necessary  to  prove  nearly  the  whole  cause  of  action,  in  order 
to  prove  the  damages  sustained  by  the  plaintiff, — as  in  actions 
for  assault  and  battery,  false  imprisonment,  trespass  to  land 
or  goods,  trover,  and  the  like ;  on  the  other  hand,  in  actions 
on  bills  of  exchange  or  promissory  notes,  it  is  sufficient  to 
produce  them  to  the  jury,  in  order  to  shew  that  there  is  no 
indorsement  on  them  of  any  money  having  been  paid  upon 
account,  but  it  is  not  necessary  to  prove  the  drawing  or  in- 
dorsements, &c.  Oreen  v.  Hearne,  3  T.R.301.  Anon.  3  Wils. 
155.  So  in  an  action  for  slander,  where  no  special  damage  is 
hid,  it  is  not  necessary  that  the  plaintiff  should  give  evidence 
at  all ;  Tripp  v.  Thomas,  3  B.  &  C.  427  ;  for  as  the  jury  form 
their  estimate  of  the  damages  in  such  a  case,  from  the  effect  the 
slander  is  calculated  and  likely  to  have  had  upon  the  character 
and  prospects  of  the  plaintiff,  and  not  from  evidence  of  any 
damage  actually  sustained,  they  can  do  so  as  well  from  the 
admitted  cause  of  action  on  the  record,  as  from  any  evidence 
that  can  be  given  of  it.  On  the  other  hand,  the  defendant 
will  not  be  allowed  to  give  evidence  which  goes  to  prove  that 
he  is  not  liable  at  all,  and  that  the  action  should  not  have 
been  brought  against  him : — as  for  instance,  in  an  action  on 
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a  bill  of  exchange,  the  defendant  cannot  give  evidence  im- 
peaching the  consideration  for  it ;  Shepherd  v.  Chester,  4  T.  R. 
275  ;  or  in  an  action  for  goods  sold,  that  he  purchased  them 
merely  as  agent  for  another,  De  OaiUon  v.  L'Aigle,  I  B.St  P. 
368,  or  the  like,  because  such  defences  go  to  the  whole  cause 
of  action;  but  where  in  an  action  for  work  and  labour,  the 
under-sheriff  prevented  the  defendant  from  cross-examining 
the  plaintiff's  witnesses,  to  shew  that  a  part  of  the  *  ork  was 
done  on  the  retainer  of  another  person,  the  court  held  that 
the  under-sheriff  was  mistaken,  and  they  set  aside  the  inqui- 
sition.    Williams  v.  Cooper,  3  Dowl.  204. 

On  the  execution  of  a  writ  of  enquiry,  the  juiy  ought  to 
give  interest,  in  those  cases  in  which  the  courts  at  West- 
minster would  allow  it.    —  v.  Edmunds,  6  Taunt.  346. 

Final  judgment.']  tJpon  the  writ  being  returned,  "  a  rule 
for  judgment  may  be  given,  costs  taxed,  final  judgment 
signed,  and  execution  issued  forthwith,  unless  the  sheriff  or 
other  officer,  before  whom  the  same  may  be  executed,  shall 
certify  under  his  hand,  upon  such  writ,  that  judgment  ought 
not  to  be  signed,  until  the  defendant  shall  have  had  an  oppor- 
tunity to  apply  to  the  court,  to  set  aside  the  execution  of 
such  writ,  or  one  of  the  judges  of  the  said  courts  shall  think 
fit  to  order  the  judgment  to  be  stayed  until  a  day  to  be  named 
in  such  order."  1  W.  4,  c  7,  *.  1.  A  rule  for  judgment, 
however,  is  now  no  longer  required ;  but  final  judgment  may 
be  signed  at  the  expiration  of  four  days  from  the  return  of 
the  writ  of  enquiry.  R.  G.  H.  2  W.  4,  s.  67.  By  stat.  1  W. 
4,  c.  7,  s.  2,  a  power  is  given  to  the  judge,  before  whom  a 
cause  is  tried,  to  certify  that  execution  ought  to  issue  forth- 
with, or  at  any  certain  day  to  be  named,  and  judgment  may 
be  entered  up  and  execution  sued  out  accordingly,  although 
it  may  happen  to  be  in  vacation.  And  this  part  of  the 
statute  has  since  been  extended  to  judgments  and  executions 
on  writs  of  enquiry,  by  stat.  3  &  4  W.  4,  c.  42,  s.  16. 

At  the  time  above  mentioned,  call  at  the  sheriff's  office,  and 
the  clerk  there  will  give  you  the  writ  and  reiurn;  then  tar 
your  costs,  and  sign  judgment,  as  upon  a  postea,  and  sue  out 
execution.  If  the  action  be  assumpsit,  debt  or  covenant,  and 
the  damages  do  not  exceed  £20,  the  master  will  tax  the  costs 
on  the  reduced  scale  laid  down  in  the  directions  to  taxing 
officers,  ante,  p.  276.    See  Hooppell  v.  Leigh,  5  Dowl.  40. 


ERROR,  WRIT  OF. 

In  what  cases.]  A  writ  of  error  lies  upon  the  final  judg- 
ments of  all  courts  of  record,  acting  according  to  the  course* 
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of  the  common  law ;  upon  the  judgment  of  courts  not  of 
record,  a  writ  of  false  judgment  lies,  and  not  a  writ  of  error ; 
and  judgments  of  courts,  proceeding  in  a  summary  way,  or 
not  according  to  the  course  of  the  common  law,  are  brought 
before  a  superior  court  to  be  rectified,  not  by  writ  of  error, 
but  by  certiorari.  2  Saund.  101,  a.  See  Scott  v.  Bye,  2  Bing. 
344.  A  writ  of  error  lies  upon  a  judgment  of  nonsuit,  Box  v. 
Bennett,  1  H.  Bl.  432,  but  not  upon  an  interlocutory  judg- 
ment, Samuel  v.  Judin,  6  East,  233,  or  even  upon  a  judgment 
of  respondeat  ouster  on  a  plea  to  the  jurisdiction,  &c.  Hodgson 
v.  MiUes,  2  Tidd,  1195.  Where  it  lies,  in  civil  actions,  it  is  in 
all  cases  grantable  ex  debit o  jus ticuB.  2  Saund.  101,  a.  Bieas- 
dale  v.  Darby,  9  Price,  606. 

Within  what  time.]  A  writ  of  error  may  be  brought  upon  a 
judgment,  at  any  time  within  twenty  years  after  such  judg- 
ment has  been  signed  or  entered  of  record.  1 0  &  11  W.  3,  c. 
14.  If  brought  even  after  that  time,  the  court  will  not  quash 
it,  but  will  leave  the  party  to  plead  the  statute.  Higgs  v. 
Evans,  2  Str.  837. 

By  and  against  whom.]  The  person  by  or  against  whom  a 
writ  of  error  is  brought,  must  be  party  or  privy  to  the  record ; 
but  if  a  feme  covert  be  sued  as  a  feme  sole,  and  judgment 
given  against  her,  she  and  her  husband  may  join  in  bringing 
the  writ  of  error;  2  Saund.  101,  c. ;  and  the  husband  must  be 
joined,  if  she  assign  her  coverture  for  error.  M'Namara  v. 
Fisher,  8  T.  R.  302.  It  is  usually  brought  by  the  party 
against  whom  the  judgment  is  given ;  but  it  may  be  brought 
by  a  plaintiff  to  reverse  his  own  judgment.  Johnson  v.  Jebb,  3 
Burr.  1772.  And  where  there  is  a  joint  judgment  against 
several,  the  writ  must  be  brought  in  the  names  of  all ;  but  if 
in  trespass  against  two,  there  be  judgment  for  one  and  against 
the  other,  the  defendant  against  whom  the  judgment  is  may 
have  a  writ  of  error  in  his  own  name  alone.  2  Saund.  101,0,/. 
Also,  if  in  an  action  where  there  are  two  counts,  judgment 
be  given  for  the  defendant  upon  one,  and  for  the  plaintiff 
upon  the  other,  the  defendant  may  bring  a  writ  of  error  upon 
the  latter  judgment :  and  the  court  of  error  cannot  examine 
into  the  legality  of  the  first  count,  no  error  being  assigned 
upon  that  part  of  the  record.  Campbell  v.  French,  6  T.  R.  200. 

To  what  court.]  The  writ  is  always  directed  of  course  to  the 
court  which  has  given  the  judgment  alleged  to  be  erroneous, 
and  is  made  returnable  in  the  court  of  error.  "  Writs  of  error 
upqn  any  judgment  given  by  any  of  the  superior  courts  of 
law,  at  Westminster,  shall  hereafter  be  made  returnable  only 
before  the  judges,  or  judges  and  barons,  as  the  case  may  be,  of 
the  other  two  courts."     11  G.  4,  &  1  IV.  4,  c.  70,  *.  8.    A 

qb 
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writ  of  error  upon  a  judgment  of  the  Exchequer  chamber 
must  be  returnable  in  parliament.  Id.  A  writ  of  error  upon 
a  judgment  of  the  courts  of  the  counties  palatine  of  lanraster 
and  Durham,  and  of  the  other  inferior  courts  of  record 
throughout  the  kingdom,  (except  the  courts  of  London,  of 
the  Stannaries,  and  of  the  Cinque  Ports)  is  made  returnable 
in  the  court  of  Queen's  Bench.    2  Sound.  101,  a.  6. 

The  writ,  and  how  sued  out  and  allowed.']  A  writ  of  error  is. 
an  original  writ,  issuing  out  of  Chancery,  and  may  be  had  at 
the  curator's  office,  upon  leaving  a  praecipe  there  for  it.  The 
praecipe  is  written  on  plain  paper,  and  may  be  in  this  or  the 
like  form :  "  Surrey,  to  wit :  Writ  of  error  for  Joseph  Styles, 
late  of  « ,  maltster t  at  the  suit  of  John  Nokes,  on  a  judg- 
ment in  trespass1'  [or  as  the  cause  of  action  may  be]  "  m  the 

Queen's  Bench,  returnable  on  the day  of .    C  D. 

defendants  attorney,  2  March,  1838.  As  soon  as  you  get  the 
writ  from  the  cursitor,  take  it  to  the  proper  clerk  in  the 
master's  office,  who  will  allow  it,  and  give  you  a  note  of 
allowance.  Make  a  copy  of  this  note  of  allowance,  and  at  the 
foot  of  it  you  must  state  some  particular  ground  of  error, 
intended  to  be  argued,  otherwise  the  writ  of  error  will  be  no 
supersedeas  of  execution.  R.  G.  H.  4  W.  4,  r.  1,  s.  9.  infra ; 
and  which  statement  may  be  thus :  "  Take  notice  that  one  of 
tlte  grounds  of  error  intended  to  be  argued  in  this  case,  is,  thai," 
&c.  stating  the  point  shortly.  5erve  this  copy  upon  the  op- 
posite attorney,  at  the  same  time  shewing  him  the  original. 
Care  must  be  taken  that  the  form  of  action  be  correctly  de- 
scribed in  the  writ,  see  S'ampayo  v.  De  Payba,  5  Taunt.  82, 
and  note  of  allowance.  See  Hills  v.  Spilsbury,  1  Dowi.  421. 
Green  v.  Okill,  Id.  422.  It  may  be  necessary  to  mention  that 
there  is  no  objection  to  suing  out  a  writ  of  error  by  a  different 
attorney  from  the  one  previously  engaged  in  the  action.  Bat- 
chelor  v.  Ellis,  7  7\  R.  337. 

The  writ  may  bear  teste  before  the  judgment  is  signed;  2 
Saund.  101,  g ;  and  if  it  be  at  all  likely  that  the  opposite  party 
will  sue  out  execution  immediately  after  he  signs  judgment,  it 
will  be  prudent  to  sue  out  the  writ  of  error  thus  before  judg- 
ment, so  as  to  be  prepared  to  serve  the  copy  of  the  note  of 
allowance,  immediately  after  the  taxation  of  costs.  And  if 
judgment  be  signed  at  any  time  before  the  writ  is  returnable, 
the  writ  will  operate  as  a  supersedeas  of  execution.  For- 
raerly,  if  the  judgment  were  signed  in  or  of  the  term  in 
which  the  writ  was  returnable,  the  writ  would  be  deemed 
to  apply  to  it,  and  would  be  a  supersedeas  of  execution ; 
Payne  v.  Whalcy,  2  B.  $  P.  137.  SomerviUe  v.  White, 
5  East,  145.  Hill  v.  Tebb,  1  New  Rep.  298.  Emanuel  v. 
Martin,  2  Af.  &  S.  334;  but  as  the  reason  of  these  de- 
cisions was,  that  the  judgment,  having  relation  to  the  first 
day  of  the  term,  was  in  law  prior  to  the  return  day  of  the 
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writ  of  error,  and  as  judgments  now  have  no  such  relation, 
but  relate  to,  and  take  effect  from,  the  day  only  on  which  they 
are  actually  signed,  it  may  fairly  be  doubted  whether  the 
court  would  now  go  so  far  as  to  support  a  writ  of  error  re- 
turnable before  the  judgment  is  actually  signed.  But  if  the 
opposite  party  were  to  delay  signing  his  judgment,  until  after 
the  writ  of  error  was  returnable,  for  the  purpose  of  evading 
the  writ,  and  were  then  to  sign  judgment  and  sue  out  execu- 
tion, the  court  upon  application  would  set  aside  the  execu- 
tion. Jaquesv.  Nixon,  1  T.  R.  280.  Curd  ▼.  Eastend,  Barnes, 
260.  On  the  other  hand,  it  may  be  sued  out  at  any  time 
within  twenty  years  after  the  judgment,  the  time  of  limita- 
tion mentioned,  ante,  p.  345;  but  then  it  cannot  of  course  be 
a  stay  of  supersedeas  of  execution,  unless  it  be  sued  out  and 
allowed  before  execution  executed.  Perkins  v.  Woolaston,  1 
Salk,  321.  Storehouse  v.  Ramsden,  \  B.h  A.  676.  Gravall 
v.  Stimpstm,  1  £.  &  P.  478.  Belshaw  v.  Marshall,  1  Nev.  &  M. 
689.  and  see  2  Saund.  101,  d.  It  is  not  necessary  that  it 
should  have  fifteen  days  between  the  teste  and  return.  Laid- 
ler  v.  Foster,  4  B.  &  C.  1 16.  In  what  cases  it  may  be  amended, 
see  ante,  p.  59. 

In  what  cases  it  abates,  or  may  be  quashed.']  If  a  sole  plain- 
tiff in  error  die  before  errors  assigned,  the  writ  of  error 
abates ;  2  Saund.  101,  n. ;  if  one  of  two  plaintiffs  die,  it  does 
not,  but  the  death  being  suggested  on  the  roll,  the  defendant 
may  proceed  to  have  his  judgment  affirmed.  Clarke  v.  Rippon, 
1  B.  &  A.  586.  But  after  errors  assigned,  the  death  of  a 
plaintiff  in  error  does  not  abate  the  writ.  2  Saund.  101,  o. 
Nor  doea  the  writ  abate  by  the  death  of  defendant  in  error, 
whether  it  happen  before  or  after  errors  assigned.  Id.  So  the 
marriage  of  a  feme  plaintiff  in  error,  abates  the  writ ;  Buller 
v.  Pinna,  2  Sir.  860.  Jenkins  v.  Bates,  Id.  1015;  but  the 
marriage  of  a  feme  defendant  does  not.  A  writ  of  error  abates 
by  the  death  of  the  chief  justice  or  chief  baron,  before  he 
signs  the  return  to  it ;  but  execution  in  that  case  cannot  be 
sued  out  without  the  leave  of  the  court.  2  Sound.,  101,  o.  A 
writ  of  error  in  parliament,  does  not  abate  by  a  prorogation, 
or  even  by  a  dissolution.     Com.  Dig.  Parliament,  P.  2. 

Also  a  defendant  may  move  to  quash  the  writ,  for  some  de- 
fect which  cannot  be  amended.  This  motion  must  be  made, 
either  in  the  court  of  Chancery,  from  which  the  writ  issued, 
or  in  the  court  in  which  the  writ  is  returnable  ;  Foster  v. 
Laidler,  6  D.  &  R.  174,  4  B.  &  C.  116;  but  not  in  the  court  to 
which  it  is  directed.    Lloyd  v.  Skutt,  1  Doug.  350. 

How  far  a  supersedeas  of  execution.']  The  allowance  and 
service  of  a  writ  of  error,  operates  as  a  supersedeas  of  execu- 
tion; Stonehouse  v.  Ramsden,  1  B.  &  A.  676.     Marston  v. 
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Halls,  ft  T.  R.  292 ;  provided  bail  (when  necessary)  be  duly- 
put  in  and  perfected.  Lane  v.  Bacchus,  2  T.  R.  44.  Smith  v. 
Howard,  2  D.  &  R.  85.  £«?  Sparrow  v.  Sir  JP.  Leicu,  » 
Taunt.  126.  Even  although  the  writ  be  such  as  might  be 
quashed  by  the  court  above,  still  until  it  is  quashed,  it  is  a 
stay  of  execution.  Lloyd  v.  Skutt,  1  Doug.  339,  353  '.And  so 
entirely  is  it  a  supersedeas,  that  if  a  ca.sa.be  sued  out  for 
the  purpose  of  fixing  bail,  and  a  writ  of  error  allowed  and 
served  before  the  ca.  sa.  is  returnable,  the  ca.  sa.  cannot  be 
returned,  nor  can  the  plaintiff  proceed  further  against  the 
bail.  Perry  v.  Campbell,  3  T.  R.  390.  Miller  v.  Ncwbald,  1 
East,  662.  Dudley  v.  Stokes,  2  W.  Bl.  1183.  And  the  writ 
formerly  operated  as  a  supersedeas  of  execution,  from  the 
time  of  its  allowance,  although  the  note  of  allowance  were 
not  served ;  the  service  of  the  note  of  allowance  being  deemed 
necessary  only  to  bring  the  opposite  attorney  into  contempt  if 
he  proceed  to  execution  after  it.  2  Sound.  101.  g,  k.  Haw- 
kins v.  Jones,  5  Taunt.  204.  Jaques  v.  Nixon,  1  T.  R.  279. 
Hanott  v.  Farettes,  Barnes,  215.  Smith  v.  Cave,  3  Lev.  312. 
But  now,  by  R.  G.  H.  4  W.  4,  r.  1,  s  9,  "  no  writ  of  error 
shall  be  a  supersedeas  of  execution,  until  service  of  the  notice 
of  the  allowance,  containing  a  statement  of  some  particular 
ground  of  error  intended  to  be  argued :  provided  that  if  the 
error  stated  in  such  notice  shall  appear  to  be  frivolous,  the 
court,  or  a  judge  upon  summons,  may  order  execution  to 
issue."  See  Robinson  v.  Day,  £  Dotvl.  501.  Gardner  v.  Wil- 
liams, 3  Dowl.  796,  1  Gale,  91. 

Also,  if  after  the  allowance  of  a  writ  of  error,  the  plaintiff, 
instead  of  suing  out  execution,  bring  an  action  on  the  judg- 
ment, the  court  will  not  permit  him  to  sue  out  execution  on 
the  second  judgment,  until  the  writ  of  error  has  been  deter- 
mined ;  for  that  would  be  doing  indirectly,  what  the  court 
would  not  permit  him  to  do  directly.  BenweU  v.  Black,  3  T. 
R.  646.  Taswell  v.  Stone,  4  Burr.  2454.  but  see  Bishop  ▼. 
Best,  3  B.&A.  275. 

Also  a  writ  of  error,  coram  nobis,  for  error  in  fact  is  so  far  a 
supersedeas,  that  execution  cannot  be  sued  out  without  leave 
of  the  court.    Ribitt  v.  Wheeler,  Say.  166,  cit.  8  East,  415. 

But  if  a  writ  of  error  become  ineffectual,  through  the  de- 
fault of  the  plaintiff  in  error,  and  he  bring  a  second,  the 
second  writ  of  error  will  be  no  supersedeas  of  execution. 
Birch  v.  Triste,  8  Bast,  412. 

So,  if  a  writ  of  error  be  sued  out,  contrary  to  an  agreement 
between  the  parties,  express,  Camden  v.  Edie,  1  H.  Bl.  21. 
Wright  v.  Nutt,  1  T.  R.  388.  Baddely  v.  Shafto,  8  Taunt 
434.  Best  v.  Gompertz,  2  Dowl.  395,  or  implied,  Cave  v. 
Massey,  3  B.  Be  C.  735.  Brown  v.  Ld.  Granville,  2  Dowl.  796, 
or  otherwise  against  good  faith.  Cotes  v.  West,  2  T.  R.  183, 
the  court  will  either  order  it  to  be  nonprossed,  or  will  stay  the 
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proceedings,  or,  at  all  events,  will  not  allow  it  to  operate  as  a 
stay  of  execution,  even  although  there  really  be  error  on  the 
record. 

If  it  appear  from  any  admission  of  the  plaintiff  in  error  or 
his  attorney,  or  from  other  circumstances  in  the  case,  directly 
or  indirectly,  that  the  writ  of  error  is  brought  merely  for 
delay,  the  court  upon  application  will  allow  the  defendant  in 
error  to  sue  out  execution,  notwithstanding  the  writ  of  error, 
Mitchell  v.  Wheeler,  2  H.  Bl.  30.      Poole  v.  Charnock,  3  T.  R. 
79.    Kempland  v.  Macauley,  4  T.  R  436.     Lerett  v.  Perry,  5 
T .  R.  669.     Masterman  v.  Grant,  Id.  714.    S^iooner  v.  Gar' 
land,  2  M.  &  S.  474.     Hawkins  v.  Snuggs,  Id.  476.     Eicke  v. 
Sower  by,  I  B.  &  C.  287.     Doe  d.  Morgan  v.  Roe,  3  Bing.  169, 
if  such  declaration,  &c.  were  after  the  action  commenced. 
Redford  v.  Garrod,  7  Taunt.  537.     Baskett  v.  Barnard,  4  M. 
&  S.  331.     And  in  error  upon  a  nonsuit,  the  court  will  not 
allow  it  to  be  a  stay  of  execution,  Keeling  v.  Austin,  7  Bing. 
601,  at  least  not  unless  some  real  error  be  pointed  out.  Evans 
v.  Swete,  2  Bing.  326.    But  the  court  will  not  infer  that 
a  writ  of  error  in  parliament  has  been  brought  for  delay, 
merely  from  the  fact  of  the  plaintiff  in  error  having  previously 
brought  a  writ  of  error  in  the  Exchequer  chamber,  and  having 
allowed  the  judgment  to  be  affirmed  there  without  argument. 
Harrison  v.  Grote,  6  T.  R.  400. 

It  has  been  already  mentioned,  that  if  a  writ  of  error  he 
allowed,  and  the  note  of  allowance  served,  before  a  ca.  sa. 
to  fix  bail  is  returnable,  the  ca.  sa.  cannot  be  returned,  and 
the  writ  of  error  in  that  case  operates  as  a  stay  of  proceedings 
against  the  bail.  But  if  the  ca.  sa.  be  returned  before  the  ser- 
vice of  the  note  of  allowance,  still  the  court  upon  application 
of  the  bail,  will  stay  the  proceedings  against  them  pending 
error,  in  all  cases  where,  supposing  execution  not  to  have 
been  sued  out,  the  writ  of  error  would  be  a  supersedeas  of  ex- 
ecution. But  in  such  a  case,  the*  application  must  be  made 
before  the  time  for  rendering  the  principal  has  expired.  R.  G. 
H.  2  W.  4,  s.  84. 

Bail.]  By  stat.  6  G.  4,  c.  96,  s.  1,  after  reciting  a  former 
statute  on  the  subject  (3  Jac.  1,  c.  8,)  it  is  enacted  that  upon 
any  judgment  to  be  given  in  any  of  the  king's  courts  of  record 
at  Westminster,  in  any  personal  action,  execution  shall  not 
be  stayed  or  delayed  by  writ  of  error  or  supersedeas  there- 
upon, without  the  sped  a  1  order  of  the  court  or  some  judge 
thereof,  unless  a  recognizance,  with  condition  according  to 
stat.  3  Jac.  1,  c.  8,  be  first  acknowledged  in  the  same  court. 
And  the  recognizance,  according  to  the  statute  of  James,  was 
required  to  be  in  double  the  sum  recovered  by  the  judgment, 
conditioned  to  prosecute  the  writ  of  error  with  effect,  and  to 
satisfy  and  pay  the  debt,  damages  and  costs  awarded  by  the 
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former  judgment,  and  also  the  costs  and  damages  to  be  awarded 
for  the  delaying  of  execution,  if  the  said  former  judgment  should 
be  affirmed.  Bail  in  error  therefore  cannot  be  relieved  from 
their  liability  by  a  render  of  their  principal,  or  by  his  bank- 
ruptcy and  certificate,  Southcote  v.  Braithwaite,  1  T.  R.  624, 
or  even  by  his  being  taken  in  execution  for  the  debt,  damages 
and  costs  in  error.  Perkins  v.  Peitit,  2  B.  &  P.  440.  Where 
bail  in  error  were  put  in  July,  were  excepted  to  in  August, 
and  notice  of  justification  was  then  given  for  the  first  day  of 
Michaelmas  term,  but  a  few  days  before  that  time  the  plaintiff 
in  error  nonprossed  his  own  writ :  it  was  argued  that  as  the 
bail  were  excepted  to,  they  became  as  no  bail,  and  were  there- 
fore not  liable ;  but  the  court  held  that  as  they  had  suspended 
the  execution  from  July  to  November,  they  were  liable  to  be 
sued  upon  their  recognizance.  Dickenson  v.  Heseltine,  2  M. 
&  5.  210.  See  Jones  v.  Tubb,  1  Wils.  337.  Gould  v.  Holms- 
from,  7  East,  580.  So  where  notice  of  justification  was  in  like 
manner  given,  but  the  bail  did  not  justify,  the  court  held  that 
they  were  not  entitled  to  have  an  exoneretur  entered  on  the 
bail  piece.  Adnam  v.  Wilks,  6  B.  &  C.  237.  The  recogni- 
zance must  be  taken  "  in  double  the  sum  recovered,  except 
in  case  of  a  penalty :  and  in  case  of  a  penalty,  in  double  the 
sum  really  due,  and  double  the  costs."  R.  O.  H.  2  W.  4,  *. 
26.  and  see  Reid  v.  Cooper,  5  Taunt.  320.  Moore  v.  Lynch,  1 
Wils.  213.    Dixon  v.  Dixon,  2  B.  &  P.  443. 

It  may  be  necessary  to  remark,  that  the  stat.  6  G.  4,  c.  96, 
8.  1,  above-mentioned,  extends  only  to  writs  of  error  brought 
by  defendants ;  if  the  plaintiff  in  an  action  bring  error,  bail 
is  not  required.  See  Freeman  v.  Garden,  1  D.  &  R.  164.  It 
is  doubtful  also  whether  it  extends  to  error  in  fact,  coram 
nobis ;  but  the  court  in  such  a  case  may  require  it,  as  a  con- 
dition of  their  allowing  the  writ  of  error  to  be  a  stay  of 
execution.    See  Birch  v.  Triste,  8  East,  412. 

In  ejectment  also,  bail  is  required,  after  verdict  for  the 
plaintiff;  16  &  17  C.  2,  c.  8,  s,  3 ;  and  the  recognizance  shall 
be  taken  in  "  double  the  yearly  value,  and  double  the  costs." 
R.  G.  H.  2  W.  4,  s.  27.  It  is  not  necessary  that  the  defend- 
ant should  join  in  the  recognizance.  Keenev.  Deardon,  8 
East,  298.  And  this  recognizance  must  be  given,  although 
the  defendant  may  have  already  put  in  and  justified  bail  under 
stat.  1  G.  4,  c,  87.  Doe  v.  Moore,  7  Bing.  124.  See  ante, 
p.  334 ;  but  in  that  case,  putting  in  and  perfecting  bail  in 
error,  will  have  the  effect  of  discharging  the  bail  below. 
1  G.  4,  c.  87,  *.  3. 

Bail  must  be  put  in  within  four  days  after  the  allowance  of 
the  writ  of  error.  R.  E.  16,  c.  2,  and  E.  36  C.  2,  K.  B.; 
B.  M.  28  C.  2,  C.  P.  GravaU  v.  SHmpson,  1  B.  &  P.  478. 
But  where  the  writ  is  allowed  before  judgment  in  the  original 
action,  the  plaintiff  in  error  in  that  case  is  allowed  four  days 
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after  the  judgment,  to  put  in  bail.  2  Sound.  101,  h.  Bennett 
v.  Nichols,  4  T.  R.  121.  Jo^wc*  v.  A'uron,  1  T.  It.  27 9,  wui 
«ee  Blackburn  v.  Kymer,  5  Taunt.  672.  The  court  will  seldom 
grant  a  further  time  to  put  in  or  justify  the  bail,  Handitsytle 
v.  Morgan,  2  Hlit.  144f  unless  where  the  bail  are  prevented 
from  attending  to  justify,  by  some  misconduct  of  the  oppo- 
site party,  Dyott  v.  Dunn,  I  D.  &  R.  9.  but  see  Anon.  I  DmvL 
32,  or  the  like.  See  Rogers's  bail,  2  Dote  I.  197.  And  notice 
of  the  bail  must  be  given  within  the  time  here  mentioned ; 
as  the  bail  are  not  deemed  to  be  put  in,  until  such  notice  is 
given. 

The  bail  to  the  action  may  be  bail  in  error.  Martin  v. 
Justice,  8  T.  R.  639.  So,  there  is  no  objection  to  members  of  a 
corporation  being  bail  in  error  for  the  corporation,  in  an  action 
against  it  Henley  v.  the  Mayor  of  Lyme  Regis,  6  Bins.  195. 
But  mere  hired  bail,  if  put  in,  may  be  treated  as  a  nullity,  and 
the  defendant  may  sign  judgment.  Brown  v.  Brown,  4  Bing. 
38.  Fuller  v.  Coombe,  1  Dowl.  207.  Sutcliffe  v.  Eldred,  2 
Dowl.  184.     Hard  v.  Levi,  1  B.  &  C.  268. 

The  mode  of  excepting  to  bail  in  error,  is,  by  obtaining  a 
rule  for  better  bail  at  the  master's  office,  and  serving  a  copy 
upon  the  attorney  of  the  plaintiff  in  error ;  and  he  must  then 
justify  his  bail,  (which  is  done  as  in  ordinary  cases,  see  ante, 
p.  189.  &c.)  within  four  days,  if  the  rule  be  served  so  many  days 
before  the  end  of  the  term.  R.  M.  6  Q.  2,  C.  P.  But  if 
the  rule  for  better  bail  be  served  in  the  vacation,  and  it  be 
accompanied  by  a  notice  requiring  the  bail  to  justify  before  a 
judge,  in  that  case  "  the  bail  shall  justify  within  four  days 
from  the  time  of  such  notice ;  otherwise  on  the  first  day  of 
the  ensuing  term."     R.  G.  H.  2  W.  4,  s.  17. 

As  to  the  mode  of  proceeding  against  bail  in  error  on  their 
recognizance,  see  2  Sound.  72,  c,  d. 

Certifying  the  record.]  By  R.  G.  H.  4  W.  4,  r.  1,  s.  10, 
"  no  rule  to  certify  or  transcribe  the  record  shall  be  neces- 
sary ;  but  the  plaintiff  in  error  shall,  within  twenty  days  after 
the  allowance  of  the  writ  of  error,  get  the  transcript  prepared 
and  examined  with  the  clerk  of  the  errors  of  the  court  in 
which  the  judgment  is  given,  and  pay  the  transcript  money  to 
him;  in  default  whereof  the  defendant  in  error,  his  exe- 
cutors or  administrators,  shall  be  at  liberty  to  sign  judgment 
of  nonpros.  The  clerk  of  the  errors  shall,  after  payment  of 
the  transcript  money,  deliver  the  writ  of  error,  when  return- 
able, with  the  transcript  annexed,  to  the  clerk  of  the  errors  of 
the  court  of  error."  The  time  here  mentioned,  however, 
may  be  extended  by  a  judge's  order.  Id.  s.  13.  Or  if  the 
time  here  mentioned  do  not  expire  before  the  1 0th  August, 
the  plaintiff  in  error  shall  have  twenty  days  after  the  24th 
October,  to  comply  with  the  rule.    Id,    Where  in  error  from 
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the  court  of  King's  Bench,  the  plaintiff  in  error,  not  having 
had  the  transcript  prepared  within  the  time  thus  limited,  an 
application  was  made  to  the  officer  to  sign  judgment  of  non- 
pros, but  he  refused,  alleging  that  the  plaintiff  should  have 
notice ;  in  the  mean  time,  the  plaintiff  in  error  hearing  of 
the  application,  the  transcript  was  prepared  and  certified :  the 
defendant  in  error  then  applied  to  the  court  of  King's  Bench 
to  have  judgment  of  nonpros  signed  nunc  pro  tunc;  but 
Coleridge,  J.  held  that  as  the  transcript  had  in  fact  been  re- 
moved, the  cause  was  in  the  court  above,  and  he  could  not 
interfere.  Pitt  v.  Williams,  1  Har.  &  W.  363,  4  Dowl.  70. 
Where  the  defendant  in  error,  instead  of  signing  judgment  of 
nonpros,  sued  out  execution  upon  the  original  judgment,  the 
writ  of  error  being  returnable,  and  no  transcript  removed : 
the  court  of  Exchequer  held  that  he  had  a  right  to  do  so. 
Dow  v.  Clark,  2  Dowl.  302.  It  may  be  necessary  to  men- 
tion, that  a  defendant  in  error  cannot  transcribe.  Anon. 
i  mis.  35. 

By  stat.  1 1  G.  4,  &  1  W.  4,  c.  70,  s.  8,  "  a  transcript  of  the 
record  only,  shall  be  annexed  to  the  return  of  the  writ."  In 
what  cases  it  may  be  amended,  see  ante,  p.  59,  and  Salter 
v.  Slade,3  Nev.&M.lll. 

The  plaintiff  in  error,  it  seems,  may  nonpros  his  writ  of 
error,  without  carrying  over  the  transcript ;  Milborn  v.  Cope- 
land,  1  M.&l  S.  104  ;  and  upon  a  nonpros  before  the  record 
is  transcribed,  the  defendant  in  error  is  not  entitled  to  costs. 
Salt  v.  Richards,  7  East.  111.  But  where  the  plaintiff  in 
error  applied  to  the  court  of  Exchequer  for  leave  to  nonpros 
his  writ  before  transcript,  the  court  said  that  if  he  had  the 
right  to  nonpros,  he  might  exercise  it  at  his  peril ;  but  if  he 
applied  for  leave  to  do  so,  he  could  only  have  it  upon 
payment  of  costs.     Wilkinson  v.  Malin,  1  Dowl.  628. 

Assigning  errors,  8fc]  After  the  transcript  is  certified  to 
the  court  of  error,  the  next  step  is  for  the  plaintiff  in  error 
to  assign  errors.  Formerly  he  might  be  compelled  to  do  so, 
in  some  cases  by  a  rule  to  allege  diminution  and  rule  to  assign 
errors,  and  in  others  by  a  scire  facias  quote  executionem  non ; 
but  now,  by  R.  H.  4  W.  4,  r.  1,  s.  1 1,  "  no  rule  to  allege  dimi- 
nution, nor  rule  to  assign  errors,  nor  scire  facias  quart  exe- 
cutionem non  shall  be  necessary,  in  order  to  compel  an  assign- 
ment of  errors ;  but  within  eight  days  after  the  writ  of  error, 
with  the  transcript  annexed,  shall  have  been  delivered  to  the 
proper  officer,  or  within  twenty  days  after  the  allowance  of 
the  writ  in  cases  of  error  coram  nobis  or  coram  vobis,  the 
plaintiff  in  error  shall  assign  errors ;  and  in  failure  to  assign 
errors,  the  defendant  in  error,  his  executors  or  administrators, 
shall  be  entitled  to  sign  judgment  of  nonpros."  The  time 
here  mentioned,  maybe  extended  by  a  judge's  order.  Id\s.  13. 
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Or  if  the  time  do  not  expire  before  the  10th  August,  the 
plaintiff  in  error  shall  have  the  same  time  after  the  24th 
October,  to  comply  with  this  rule.     Id.  s.  13. 

Get  the  assignment  drawn  by  counsel  or  a  pleader ;  if  gene- 
ral, it  need  not  be  signed  by  counsel;  if  special,  it  must. 
Engross  it  on  plain  paper,  and  deliver  it  to  the  defendants  at- 
torney. It  must  in  all  cases  be  delivered  to  the  defendant's 
attorney,  and  not  filed.  R.  G.  H.  4  W.A,r.  \,s.  12.  See  2 
Sound.  101,  p,  q,  r. 

Joinder  in  error,  Sfc.']  Formerly  in  error  from  the  Common 
Pleas  or  inferior  courts  to  the  King's  Bench,  the  defendant  in 
error  was  brought  in  to  join  in  error  by  a  scire  facias  ad  audi- 
endum  errores;  in  the  Exchequer  chamber,  by  rule.  But  by 
R.  G.  H.  4  W.  4,  r.  1,  s.  13,  "  no  scire  facias  ad  andiendum 
errores  shall  be  necessary,  unless  in  case  of  a  change  of 
parties ;  but  the  plaintiff  in  error  may  demand  a  joinder  in 
error,  or  plea  to  the  assignment  of  errors ;  and  the  defendant 
in  error,  his  executors  or  administrators,  shall  be  bound 
within  twenty  days  after  such  demand,  to  deliver  a  joinder  or 
plea,  or  to  demur,  otherwise  the  judgment  shall  be  reversed." 
This  time,  however,  may  be  extended  by  a  judge's  order.  Id. 
Or  if  the  time  here  mentioned  shall  not  expire  before  the 
1  Oth  of  August,  the  plaintiff  in  error  shall  have  the  same  time 
after  the  24th  of  October,  to  comply  with  the  rule.  Id. 

If  a  plea  or  demurrer  be  necessary  (see  2  Saund.  101,  r — v.J, 
get  it  drawn  by  counsel  or  a  pleader,  and  signed  by  counsel.  If 
the  common  joinder  be  sufficient,  you  may  draw  it  yourself;  see 
the  forms,  Arch.  Forms;  it  is  not  necessary  it  should  be  signed 
by  counsel,  even  although  it  be  a  joinder  to  a  special  assignment 
of  errors.  Grant  v.  Smith,  5  Dowl.  107.  Engross  it  on  plain 
paper,  and  deliver  it  to  the  plaintiffs  attorney.  R.G.  //.  4  W. 
4,  r.  1,  t.  12. 

No  entry  on  the  roll  is  now  necessary,  until  after  judgment. 
H.  G.  H.  4  W.  4,  r.  1,  *.  13.     See  post. 

Formerly  it  was  generally  understood  that  fh  error  a  party 
could  not  be  compelled  to  take  more  than  one  step  in  the  suit 
in  a  term ;  but  the  court  of  Exchequer  chamber  have  holden 
otherwise.    Home  v.  Bentick,  1  Brod.  &  B.  514. 

Argument,  #c]  By  R.  G.  H.  4  W.  4,  r.  1,  s.  14,  where 
ittue  in  law  is  joined,  either  party  may  set  down  the  case  for 
argument  with  the  proper  officer,  and  forthwith  give  notice  in 
writing  thereof  to  the  other  party,  and  proceed  to  argument, 
in  like  manner  as  on  a  demurrer,  without  any  rule  or  motion 
for  a  concilium.    See  ante,  p.  303. 

And  by  s.  15,  "  four  clear  days  before  the  day  appointed  for 
argument,  the  plaintiff  in  error  shall  deliver  copies  of  the 
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judgment  of  the  court  below,  and  of  the  assignment  of  error, 
and  of  the  pleadings  thereon,  to  the  judges  of  the  King's 
Bench,  on  writs  of  error  from  the  Common  Pleas  or  Exche- 
quer, and  to  the  judges  of  the  Common  Pleas,  in  writs  of 
error  from  the  King's  Bench ;  and  the  defendant  in  error  shall 
deliver  copies  thereof  to  the  other  judges  of  the  court  of  Ex- 
chequer chamber,  before  whom  the  case  is  to  be  heard  ;  and 
in  default  by  either  party,  the  other  party  may  deliver  such 
books  as  ought  to  have  been  delivered  by  the  party  making  de- 
fault, and  the  party  making  default  shall  not  be  heard  until  he 
shall  have  paid  for  such  copies,  or  deposited  with  the  clerk  of 
the  errors  or  clerk  of  the  rules  in  the  King's  Bench,  as  the 
case  may  be,  a  sufficient  sum  to  pay  for  such  copies."  See 
Best  v.  Prior,  2  DowL  189;  and  see  the  cases  decided  on  a  simi- 
lar rule  as  to  demurrers,  ante,  pp.  303,  304. 

Afterwards  when  the  case  is  called  on,  the  plaintiff's  coun- 
sel is  heard  first,  then  the  counsel  for  the  defendant,  and 
lastly  the  counsel  for  the  plaintiff  in  reply.  One  counsel 
only  is  heard  on  each  side ;  and  if  briefs  be  given  to  two,  the 
junior  usually  argues  the  case,  and  the  senior  takes  notes, 
and  the  briefs  are  marked  accordingly.  After  the  argument, 
the  judges  deliver  their  opinion.  * 

Interest.]  By  stat.  3  &  4  W.  4,  c.  42,  s.  30,  "  if  any  person 
shall  sue  out  any  writ  of  error,  upon  any  judgment  what- 
soever, given  in  any  court,  in  any  action  personal,  and  the 
court  of  error  shall  give  judgment  for  the  defendant  thereon, 
then  interest  shall  be  allowed  by  the  court  of  error,  for  such 
time  as  execution  has  been  delayed  by  such  writ  of  error,  for 
the  delaying  thereof." 

Counsel  will  move  for  interest  accordingly,  as  soon  as  the 
court  have  delivered  their  opinion ;  although  1  believe  it  is 
usual  for  the  master  to  add  it,  upon  taxation,  whether  it  be 
moved  for  or  not.    See  Burn  v.  Carvaiho,  4  Nev.  &  A/.  893. 

Costs.]  If  judgment  in  an  action  be  given  against  a  defen- 
dant, and  before  execution  he  bring  error,  if  the  judgment  be 
affirmed,  or  the  writ  of  error  nonprossed,  the  defendant  in 
error  shall  be  entitled  to  his  costs.  3  H.  7,  c.  10.  Or  if  in 
such  a  case  the  judgment  be  after  verdict,  the  defendant  in 
error  shall  be  entitled  to  double  costs,  13  C  2,  st.  2,  c.  2,  s. 
10,  whether  the  writ  of  error  were  sued  out  before  or  after 
execution.  ^ 

So  if  judgment  in  an  action  be  given  against  a  plaintiff,  and 
he  bring  a  writ  of  error,  and  the  judgment  be  affirmed  or  the 
writ  of  error  discontinued,  the  defendant  shall  be  entitled  to 
his  costs.  8  &  9  W.  3,  c.  11,  s.  2. 

But  if  judgment  be  reversed,  neither  party  is  entitled  to  the 
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costs  in  error;  2  Sound.  101,  x.  JVeyvilv.  Stop  let  on,  1  Str. 
617;  but  the  party  succeeding  will  be  entitled  to  his  costs  in 
the  original  action.    GUdart  v.  Gladstone,  12  East,  668. 

Judgment,  $c]  In  four  days  exclusive  after  affirmance,  the 
master  will  sign  judgment,  and  tax  costs,  &c. 

By  stat.  11  G.  4  &  I  W.  4,  c  70,  s.  8,  "  the  proceedings 
and  judgment,  as  altered  or  affirmed,  shall  be  entered  on  the 
original  record ;  and  such  further  proceedings,  as  may  be  ne- 
cessary thereon,  shall  be  awarded  by  the  court  in  which  the 
original  record  remains." 

And  by  R.  G.  H.  4  W.  4,  r.  1,  s.  16,  •'  after  judgment  shall 
be  given  in  the  court  of  error  in  the  Exchequer  chamber, 
either  party  shall  be  at  liberty  to  enter  the  proceedings  in 
error  on  the  judgment  roll  remaining  in  the  court  below,  on 
a  certificate  of  the  clerk  of  the  errors  of  the  Exchequer  cham- 
ber of  the  judgment  given,  for  which  a  fee  of  3*.  4<i.  and  no 
more  shall  be  charged." 

The  writs  of  execution  can  readily  be  framed  from  the 
forms  in  Arch.  Forms,  218,  199,  200. 

Where  the  judgment  for  a  plaintiff  is  reversed  in  error,  as 
the  court  in  that  case  adjudge  that  the  defendant  shall  be  "  re- 
stored to  all  things  which  he  hath  lost  by  occasion  of  the  said 
judgment,"  the  defendant,  if  the  debt  or  damages  have  been 
levied  and  paid,  may  have  a  writ  of  restitution  to  have  them 
refunded  ;  see  the  form,  Arch.  Forms,  205  ;  or  if  the  damages 
be  levied,  but  not  paid,  he  shall  have  a  scire  facias  quart  resti* 
tutionem  non ;  see  the  form,  Arch.  Forms,  204. 

When  a  judgment  for  a  defendant  is  reversed,  as  the 
court  of  error  in  that  case  give  the  same  judgment  for 
the  plaintiff  that  the  court  below  ought  to  have  done,  the 
judgment  in  debt  will  be  a  final  judgment ;  but  the  judgment 
in  any  other  personal  action  will  be  interlocutory  only,  and 
the  court  where  the  record  remains  will  thereupon  award  a 
writ  of  enquiry,  and  the  damages  may  thereupon  be  assessed. 
See  Arch.  Forms,  201—203. 


As  to  error  coram  nobis  in  the  Queen's  Bench,  or  coram  tw- 
bis  in  the  Common  Pleas  or  Exchequer,  see  2  Saund.  101,  a. 
If  error  in  law  is  to  be  assigned,  the  proceedings  are  the  same 
as  have  been  here  detailed ;  and  the  same,  if  error  in  fact  be  as- 
signed, and  the  defendant  plead  the  common  joinder  or  de- 
mur. But  if  error  in  fact  be  assigned,  and  the  fact  be  put  in 
issue,  or  confessed  and  avoided,  then,  although  the  proceed- 
ings up  to  the  assignment  of  error  are  the  same  as  have  been 
here  detailed,  the  remainder  of  the  proceedings  are  the  same, 
and  the  issues  tried  at  nisi  prius  in  the  same  manner,  as  in  an 


356  Evidence. 

ordinary  action.  See  Arch.  Forms,  241 — 253.  If  the  writ  of 
error  be  brought  for  error  in  fact,  there  must  be  an  affidavit 
verifying  the  fact,  before  the  writ  is  allowed.  Birch  v.  Tritte, 
8  East,  415. 


In  thus  treating  of  the  writ  of  error,  and  in  setting  out  the 
several  rules  upon  the  subject  verbatim,  the  reader  will  per- 
ceive that  the  clerk  of  the  errors  is  often  mentioned  in  them. 
It  will  be  sufficient  perhaps  here  to  mention  that  since  those 
rules  were  made,  the  office  of  clerk  of  the  errors,  both  in  the 
Exchequer  chamber,  and  in  the  other  courts,  has  been  abo- 
lished, and  the  duties  of  the  office  are  now  performed  by  the 
masters  of  the  respective  courts  from  which  error  is  brought. 
1  Vict.  c.  30,  *.  2. 


EVIDENCE. 

Proof  of  documents."]  Public  statutes  are  never  proved ;  but 
if  any  part  of  your  case  depend  upon  a  public  statute,  it  may 
be  prudent  for  you  to  have  a  copy  of  it  in  court,  to  aid  the 
recollection  of  the  judge,  if  necessary.  A  private  statute  is 
proved  by  an  examined  copy  from  the  roll.  Arch.  PL  &  Ed. 
388 — 390.  As  to  what  statutes  are  public,  what  private,  see 
Arch.  PL  kEv.  391. 

Records  of  the  King's  courts,  are  proved  by  examined 
copies.  Arch.  PL  &  Ev.  390.  In  what  cases  a  former  verdict 
or  judgment  is  evidence,  and  for  or  against  whom,  see  Id. 
393 — 4.  In  what  cases  the  nisi  prius  record  is  evidence,  see  Id. 
392.  A  judgment  of  the  House  of  Lords,  a  record  of  an 
indictment,  and  a  conviction  before  a  magistrate,  are  likewise 
proved  by  examined  copies.  Id.  395.  So  is  a  writ,  if  it  be  re- 
turned ;  but  if  it  be  not,  it  must  be  produced.  Id.  394. 

A  fine  is  proved  by  the  chirograph  ;  Id.  395 ;  a  recovery,  by 
an  examined  copy  or  an  exemplification,  usually  the  latter. 
Id.  396. 

Proceedings  in  parliament  are  proved  by  examined  copies ; 
Id.  396 ;  so  are  the  proceedings  in  courts  of  equity,  (bill, 
answer,  depositions,  and  decree),  Id.  397— 399t  proceedings  in 
the  Ecclesiastical  courts,  Id.  401,  and  proceedings  in  the 
Admiralty  court.    Id.  402. 

Proceedings  in  courts  of  law,  not  being  records :  rules  of 
court  are  proved  by  office  copies ;  Id.  400 ;  a  judge's  order,  by 
producing  the  order  and  proving  the  judge's  signature,  or  by 
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producing  an  office  copy  of  a  rule  by  which  it  has  been  made  a 
rale  of  court.  Id.  400. 

Commissions  of  bankrupt,  adjudications,  assignments  and 
certificates,  before  the  late  Bankrupt  Court  Act  (1  &  2  W.  4, 
c.  56),  and  fiats  in  bankruptcy,  adjudications,  appointments 
of  assignees  and  certificates  since  that  Act,  are  proved  by  pro- 
ducing them,  first  having  them  duly  enrolled  at  the  Bankrupt 
office,  and  a  certificate  of  the  enrolment  indorsed  thereon.  6 
G.  4.  c.  16,  *.  96.     2  W.  4,  c.  114,  s.  9. 

Proceedings  in  the  Insolvent  court,  (petition,  schedule,  or- 
der of  adjudication,  &c.)  may  be  proved  by  an  office  copy, 
under  the  seal  of  the  court,  signed  by  the  officer  in  whose  cus- 
tody the  proceedings  are,  certifying  the  same  to  be  a  true 
copy.    7  O.  4,  c.  57,  i.  76.     See  Arch.  PL  &  Ev.  405. 

Proceedings  in  foreign  courts  are  proved  usually  by  exem- 
plifications under  the  seal  of  the  court.     Id.  406. 

Registers  of  baptism,  marriage  or  burial,  are  proved  by  ex- 
amined copies.    Id.  409,  410. 

A  deed  is  proved  by  the  attesting  witness,  if  he  be  alive,  in 
this  country,  and  can  be  found ;  and  if  not,  then  by  proof  of 
his  handwriting.  Id.  418—423.  A  deed  thirty  years  old, 
however,  proves  itself:  Id.  420;  and  a  deed  enrolled,  is 
proved,  not  by  the  subscribing  witness,  but  by  the  certificate 
of  enrolment  indorsed  on  it.  Id.  419,  396.  Care  must  be 
taken  that  the  deed  be  properly  stamped,  otherwise  it  cannot 
be  received  in  evidence.  See  Id.  425—431.  55  G.  3,  c.  184. 
ksck. 

A  will  of  freehold  land  must  be  produced,  and  proved  by 
one  at  least  of  the  three  witnesses  to  it,  who  must  at  the  same 
time  be  prepared  to  prove  every  circumstance  attending  the 
attestation  required  by  the  statute  of  Frauds,  29  C.  2,  c.  3,  *. 
5.  Arch.  PL  &  Ev.  432—434.  A  will  of  personal  property 
is  proved  by  the  probate.    Id.  401. 

All  written  instruments  not  under  seal,  (agreements,  bills 
of  exchange,  promissory  notes,  &c.)  are  proved  by  the  at- 
testing witness,  if  there  be  one ;  otherwise  by  proof  of  the 
party's  handwriting.    Id.  434 
» 

Copies.']  An  examined  copy  is  thus  obtained:  bespeak  a 
copy  from  the  officer  who  has  the  custody  of  the  record,  &c. ; 
and  when  it  is  ready,  let  him  read  over  the  original,  whilst 
you  examine  the  copy.  It  is  not  necessary  that  he  should  also 
read  over  the  copy  whilst  you  examine  the  record.  Rotfv. 
Dart,  2  Taunt.  470.  Then  make  a  short  memorandum  on  the 
back  of  it,  as  to  the  time  when  you  examined  it,  in  order  that 
you  may  be  able  to  swear  to  it  afterwards. 

An  office  copy  (that  is,  a  copy  made  out  by  the  officer 
in  whose  hands  the  original  document  is,  without  being  ex- 
amined), is  only  evidence  in  those  cases,  where  by  statute,  or 
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by  the  practice  of  the  court,  &c.  it  is  his  duty  to  make  out 
copies  for  the  parties, — such  for  instance  as  an  office  copy  of  a 
rule  of  court,  or  the  chiragraph  of  a  fine,  &c. — in  which  case 
the  copy  may  be  given  in  evidence  without  further  proof; 
but  if  it  in  strictness  form  no  part  of  the  officer's  duties  to 
make  out  such  copies,  although  in  fact  he  do  make  them  for 
the  convenience  of  parties  and  their  solicitors,  such  copies  are 
no  evidence,  unless  proved  to  have  been  examined  with  the 
originals.     Gilb.  Ev.  23.    Arch.  PL  &  Ev.  391. 

Notice  to  produce."]  If  you  wish  to  give  in  evidence  any 
deed,  agreement  or  other  written  document  (not  being  a  mere 
notice),  which  is  in  the  hands  of  the  opposite  party,  or  of  his 
attorney  or  agent,  you  may  give  him  or  his  attorney  notice  to 
produce  it  at  the  trial ;  and  if  he  fail  to  do  so,  you  will  be 
allowed  to  give  secondary  evidence  of  it,  such  as  a  counter* 
part  or  copy,  or  even  parol  evidence  of  its  contents.  Arch, 
PL  8f  Ev.  382,  Sfc.  If  he  produce  it,  however,  you  must  be 
prepared  to  prove  it  by  the  attesting  witness,  if  there  be  one, 
unless  the  party  so  producing  it  claim  or  take  some  estate  or 
interest  under  it.  Id.  421.  The  notice  may  be  in  the  fol- 
lowing form : — 

In  the,  %c. 

Between,  Sfc. 

Take  notice,  that  you  are  hereby  required  to  produce  to  the 
court  and  jury,  on  the  trial  of  this  cause,  [a  certain  deed, 
dated,  "  &c."  and  made  between,  "  &c.  describing  the  deed  or 
other  instrument,  letters,  papers,  books,  &c.  that  you  desire 
the  opposite  party  to  produce  in  evidence"]  and  all  other 
letters,  books,  papers  and  writings  whatsoever,  in  anywise  re- 
lating to  the  matters  in  question  in  this  cause.    Dated  this 

day  of ,  1838. 

Yours,  fyc.  C.  D. 
[Defendants]  attorney  ["or"  agent.] 

To  Mr.  A.B.the  above-named  [plainttf] 
or  to  Mr.  E.  P.  his  attorney  ["  or"  agent.] 

Make  a  duplicate  of  this  notice  before  you  serve  it,  and 
indorse  upon  it  the  time  of  service,  in  order  that  you  may 
swear  to  it  afterwards  upon  the  trial.  It  must  be  served 
upon  the  attorney  of  the  opposite  party ;  and  care  must  be 
taken  to  serve  it  such  a  reasonable  time  before  the  trial,  that 
the  opposite  party  or  his  attorney  may  have  an  opportunity 
to  search  for  or  procure  the  instrument  required,  and  pro- 
duce it  at  the  trial,  if  he  think  proper  to  do  bo  ;  otherwise 
you  will  not  be  permitted  to  call  for  the  instrument  at  the 
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trial,  or  to  give  secondary  evidence  of  it,  if  not  produced. 
Arch.  PL  &  Ev.  384,  and  tee  the  several  cases  there  mentioned. 
See  also  George  v.  Thompson,  4  Dowl.  656.    Atkins  v.  Mere- 

Jitk,  Id.  568. 

Judge's  order  to  admit  documents,  without  proof.']  1.  It  is 
ordered  by  R.  G.  H.  2  W.  4,  r.  6,  "  that  the  expense  of  a 
witness,  called  only  to  prove  the  copy  of  any  judgment,  writ 
or  other  public  document,  shall  not  be  allowed  in  costs,  unless 
the  party  calling  him  shall,  within  a  reasonable  time  before 
the  trial,  have  required  the  adverse  party,  by  notice  in  writing, 
and  production  of  such  copy,  to  admit  such  copy,  and  unless 
such  adverse  party  shall  have  refused  or  neglected  to  make 
such  admission." 

2.  It  is  ordered  by  R.  G.  H.  2  W.  4,  r.  7,  "  the  expense  of 
a  witness,  called  only  to  prove  the  handwriting  to,  or  the 
execution  of,  any  written  instrument  stated  upon  the  plead- 
ings, shall  not  be  allowed,  unless  the  adverse  party  shall, 
upon  summons  before  a  judge  a  reasonable  time  before  the 
trial,  (such  summons  stating  therein  the  name,  description, 
and  place  of  abode  of  the  intended  witness),  have  neglected 
or  refused  to  admit  such  handwriting  or  execution,  or  unless 
the  judge  upon  attendance  before  him  shall  indorse  upon 
such  summons  that  he  does  not  think  it  reasonable  to  require 
such  admission." 

3.  By  the  two  preceding  rules,  the  party  succeeding  at  the 
trial  is  deprived  of  the  costs  of  proving  documents,  unless  he 
have  previously  applied  to  the  other  party  to  admit  them. 
But  by  the  following  rule,  a  party  refusing  to  admit  docu- 
ments, may  be  rendered  liable  to  the  costs  of  proving  them, 
whatever  may  be  the  result  of  the  trial.  By  R.  G.  H.  4 
W.  4,  r.  1,  s.  20,  "Either  party,  after  plea  pleaded,  and  a 
reasonable  time  before  trial,  may  give  notice  to  the  other, 
either  in  town  or  country,  in  the  form  hereto  annexed,  or  to 
the  like  effect,  of  his  intention  to  adduce  in  evidence  certain 
written  or  printed  documents ;  and  unless  the  adverse  party 
shall  consent,  by  indorsement  on  such  notice,  within  forty- 
eight  hours,  to  make  the  admission  specified,  the  party  re- 
quiring such  admission,  may  call  on  the  party  required,  by 
summons,  to  shew  cause  before  a  judge  why  he  should  not 
consent  to  such  admission,  and  in  case  of  refusal  be  subject  to 
pay  the  costs  of  proof.  And  unless  the  party  required  shall 
expressly  consent  to  make  such  admission,  the  judge  shall,  if 
he  think  the  application  reasonable,  make  an  order  that  the 
costs  of  proving  any  document  specified  in  the  notice,  which 
shall  be  proved  at  the  trial  to  the  satisfaction  of  the  judge  or 
other  presiding  officer,  certified  by  his  indorsement  thereon, 
shall  be  paid  by  the  party  so  required,  whatever  may  be  the 
result  of  the  cause.    See  Smith  v.  Bird,  3  Dowl.  641, 1  HodgH 
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96.     Tywn  v.  Billingsley,  3  Dowl.  810.    The  following  is  the 
form  of  the  notice  :— 

[In  the  [&c. 

Between,  8fc. 

Take  notice,  that  the  plaintiff  [or  defendant]  in  this  caue, 
proposes  to  adduce  in  evidence  the  several  documents  hereunder 
specified,  and  that  the  same  may  be  inspected  by  the  defendant 
[or  plaintiff]  his  attorney  or  agent,  at ,  on ,  be- 
tween the  hours  of ;  and  that  the  defendant  [or  plain- 
tiff] will  be  required  to  admit  that  such  of  the  said  documents 
as  are  specified  to  be  originals,  wire  respectively  written,  signed 
or  executed,  as  they  purport  respectively  to  have  been;  that 
such  as  are  specified  as  copies,  are  true  copies ;  and  such  docu- 
ments as  are  stated  to  liave  been  served,  sent  or  delivered,  xcere 
so  served,  sent  or  delivered  respectively,  saving  all  Just  excep- 
tions to  the  admissibility  of  all  such  documents  as  evidence  in 
this  cause.    Dated  [8fc. 

G.  H.  attorney  or  agent  for  plaintiff. 
To  B.  F.  attorney  or  agent  for  defendant. 

* 
Here  describe  the  documents ;  the  manner  of  doing  which 
may  be  as  follows : — 

Originals. 

Description  of  the  Documents.  Date. 

Deed  of  Covenant  between  A.B.] 
&  C.  D.,  1st  part ;  and  E.  F.    1  Jan.  1828. 
2d  part I 

Indenture  of  lease  from  A.  B.  to}  l  ^  lg  g 
C.  D. •••••■•■••••••••••••J 

Indenture  of  release  between  A.\0  -. .    .  OOQ 
B.  &  C.  D.t  1st  part,  &c J*  te0'  l828' 

Letter,  defendant  to  plaintiff  ..    I  Mar.  1828. 

Policy  of  insurance  upon  goods'] 

by  ship   Isabella,  on  voyage  >3  Dec.  1827. 
from  Oporto  to  London J 

Memorandum  of  agreement  be-*\ 
tween  C.  D.t  captain  of  said  >1  Jan.  1828. 
ship,  and  E.  F J 

BUI  of  exchange  for  £100,  at  31 

months,  drawn  by  A.  B.  on\.  M      lftoo 
and  accepted  by  C.  D.,  and  f  Ma^' i9AVu 
indorsed  by  E.  F.  &  G.  H.   . .  J 
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Copui. 


Description  of  Documents.  Date.        Original  or  du- 

plicate, served, 
sent,  or  deli- 
vered, where, 
how,  and  by 
whom. 

Btgkter  ofbaptwn  of  A.  B..  ml  ,  /of>  18Q8 
the  parish  of  X / 

Letter, plaMif  t,  defendant  ..}l  Aft.  1838.}^%S 

Served  2  Mar. 


1  1l838,    on  de- 

V 1  Mar.  1 838.  \fendanfs     at- 


Notice  to  produce  papers Vl  Mar.  1838.  \fendanfs     at- 

I                      \torney,  by   E. 
J  J  p.  of . 

Record  of  a  judgment  of  the  court] 
of  King's  Bench,  in  an  action,  }-7Ytn.term,10G.4. 

Letters  patent  of  King  Charles\.  ,       1AfiA 


BXECUTION. 
1.  Execution,  generally. 

In  what  cases,  and  how  sued  out."]  A  writ  of  execution  is  an 
order  to  the  sheriff  to  carry  into  effect  the  judgment  of  a  court 
of  law  in  favour  of  a  plaintiff  or  defendant.  It  can  only 
issue  upon  a  judgment,  and  not  until  the  judgment  is  signed ; 
see  Finch  v.  Brook,  5  Dowl.  59 ;  but  it  is  not  necessary  that 
the  judgment  should  be  actually  entered  on  the  roll,  before 
the  writ  of  execution  is  sued  out.  Deemer  v.  Brooher,  4 
Dowl.  9.  The  writs  are,  the  fieri  facias  against  the  goods 
and  chattels  of  the  party,  the  elegit  against  his  goods  and  a 
moiety  of  his  lands,  and  the  capias  ad  satisfaciendum  against 
his  person.  The  levari  facias  never  occurs  in  practice,  in 
civil  actions,  except  in  the  case  of  outlawry. 

There  is  no  objection  to  having  several  of  these  writs 
running  at  the  same  time ;  as  for  instance,  two  writs  of  fieri 
facias,  or  capias  ad  satisfaciendum,  issued  into  (Efliswt  mnm- 
ties,  Dunn  v.  Harding,  2  Dowl.  803,  or  a  writ  of  fi.  fa.  and  a 
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writ  of  ca.  sa.  into  the  same  or  different  counties.  Primrose 
v.  Gibson,  2  D.  &  R.  193.  Smith  v.  Johnson,  1  GaleK  257, 
4  Dowl.  208.  Dtou  v.  Warne,  2  Z)o«?/.  762.  But  care  must 
be  taken,  if  possible,  that  not  more  than  one  is  executed. 
If  *fi.  fa.be  once  executed,  that  is  to  say,  if  any  sum,  how- 
ever small,  be  levied  under  it,  no  other  writ  of  execution  can 
issue,  until  the  Ji.  fa.  be  returned.  Miller  v.  Parnell,  6  Taunt. 
370.     Hrtlson  v.  Kingston,  2  Chit.  203.    See  Gardner  v.  Cover, 

1  Gale,  45.  Where  a  levy  was  made  under  a  fi.  fa.  but  the 
sum  levied  was  barely  sufficient  to  pay  the  rent  due  to  the 
landlord,  and  a  small  sum  towards  the  expenses  of  the  exe- 
cution ;  and  the  plaintiff  therefore  sued  out  a  ca.  sa.,  and  bad 
the  defendant  arrested,  before  any  return  was  made  to  the 
fi.  fa. :  the  court,  upon  application,  discharged  the  defendant, 
although  no  part  of  the  plaintiff's  debt  was  satisfied  by  the 
fi.  fa.,  and  even  if  the  latter  writ  had  been  returned,  the  ca.ta. 
must  have  issued  for  the  whole  sum  recovered  by  the  judg- 
ment. Hodgkinson  v.  W  alley,  2  Tyr.  174.  And  in  such  a 
case,  formerly,  when  writs  of  execution' were  returnable  in 
term  time  only,  the  ca.  sa.  could  not  regularly  issue  until 
after  the  return  day  of  the  fi.  fa.,  even  although  the  sheriff 
had  in  fact  returned  the  fi.  fa.  before  that  time.  Lowes  v. 
Codrington%  1  Dowl.  30. 

Having  fixed  on  the  writ  you  mean  to  adopt,  get  a  blank 
form  on  parchment  at  the  stationer's,  and  fill  it  up;  see  Arch. 
Forms,  130—154,  159—184;  it  need  not  be  signed.    R.  G.H. 

2  W.  4,  s.  75.  Then  take  the  postea,  judgment  paper  or  inqui- 
sition to  the  sealer  of  the  writs,  who  on  view  thereof  will  seat 
the  writ.  By  R.  G.  H.  2  W.  4,  s.  75,  no  writ  of  execution 
"  shall  be  sealed,  till  the  judgment  paper,  postea  or  inquisition 
has  been  seen  by  the  proper  officer."  See  also  R.  B.  2  JV.A, 
C.  P.  There  is  no  objection  to  the  writ  being  sued  out  by 
a  different  attorney  from  the  one  who  conducted  the  cause, 
without  an  order  to  change  the  attorney.  Tipping  v.  Johnson, 
2  B.  &  P.  357,  ante,  p.  140. 

Direction,  Teste  and  Return.]  The  writ  is  directed  to  the 
sheriff,  in  precisely  the  same  manner  as  the  writ  of  capias ; 
see  ante,  p.  216 ;  or  if  the  sheriff  be  a  party,  it  must  be  di- 
rected to  the  coroners  of  the  county,  &c. ;  Bastard  v.  Gutck, 
I  Har.  be  W.  321,  5  Nev.  &  M.  109,  4  Dowl.  6 ;  but  in  this 
latter  case,  it  is  not  necessary  that  the  writ  should  contain  any 
suggestion  of  the  reason  for  its  being  directed  to  the  coro- 
ners, it  will  be  sufficient  to  enter  such  a  suggestion  on  the 
roll  when  it  is  made  up.  Id.  The  writ,  however,  at  least  if 
it  be  a  fi.  fa.  or  ca.  sa.,  must  be  directed  in  the  first  instance 
to  the  sheriff  of  the  county  in  which  the  venue  is  laid ;  and 
if  the  property  or  person  of  the  party  be  not  in  that  county, 
then,  upon  getting  tbat  writ  returned,  you  may  sue  out  a 
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testatum  writ  Into  a  different  county.  See  the  form  of  a  tes- 
iatvm  fi.fa.,  Arch.  Forms,  168 ;  of  a  testatum  ca.  to.  Id.  173. 
If  a  testatum  writ  be  sued  out,  without  a  fi*  fa.  or  ca.  sa.  to 
warrant  it,  it  is  a  clear  irregularity ;  Brand  v.  Mean,  3  T.  R. 
338 ;  but  if  application  be  made  to  set  it  aside,  the  irregu- 
larity may  be  cured,  by  suing  out  a  fi.  fa.  to  warrant  the 
testatum,  getting  it  returned,  and  entering  it  on  the  roll, 
before  the  time  of  shewing  cause.  Milstead  v.  Cvppard, 
5  T.  R.  272.  Shaw  v.  Maxwell,  6  T.  R.  450.  Or  if  a  fi.  fa. 
or  ca.  sa.  instead  of  a  testatum,  be  issued  into  a  different 
county  from  that  in  which  the  venue  is  laid,  the  court  will  in 
general  allow  it  to  be  amended,  so  as  to  make  it  a  testatum 
writ,  unless  the  situation  of  the  parties  have  been  altered  by 
death,  bankruptcy,  or  the  like ;  ante,  p.  59,  60 ;  and  then  the 
party  may  sue  out,  &c.  a  fi.  fa.  or  ca.  sa.  to  wan  ant  it,  as 
above-mentioned. 

Formerly,  in  ordinary  cases,  writs  of  execution  must  have 
borne  teste,  and  been  returnable,  on  some  day  in  term :  see 
Adams  v.  Sparry,  1  IVUs.  1 55.  Campbell  v.  Cunning,  2  Burr. 
1187:  it  was  usually  either  tested  on  the  first  day  of  the 
term,  and  returnable  on  the  last,  or  tested  on  the  last  day  of 
one  term,  and  returnable  on  the  first  day  of  the  next;  but  it 
was  no  objection  to  the  writ  that  it  had  one  or  more  terms 
intervening  between  the  teste  and  return,  2  Salk.  700,  or  less 
than  fifteen  days,  unless  in  the  instance  of  a  ca.  sa.  for  the 
purpose  of  fixing  bail  or  proceeding  to  outlawry.  13  Car.  2, 
st.  2,  c.  2,  s.  6.  It  was  immaterial,  however,  whether  the 
writ  bore  teste  before,  on  or  after  the  day  on  which  the  judg- 
ment was  actually  signed,  provided  it  bore  teste  on  or  after 
the  day  to  which  the  judgment  had  relation,  namely,  the  first 
day  of  the  term  in  or  of  which  the  judgment  was  signed. 
Oawler  v.  Jolly,  1  H.  at.  74.  And  therefore  formerly,  where 
a  defendant  died  either  in  term  or  vacation,  if  the  plaintiff 
signed  judgment  at  any  time  before  the  essoign  day  of  the 
following  term,  it  would  have  relation  back  to  the  first  day  of 
the  preceding  term,  that  is  to  say,  to  a  day  previous  to  the 
defendant's  death,  and  the  plaintiff  might  teste  his  writ  of 
fi.  fa.  on  the  first  day  of  that  term,  and  levy  upon  the  goods 
of  the  deceased  in  the  hands  of  his  executor,  flee.  Bragner 
v.  Langmead,  7  T.  K.  20.  fVaghorne  v.  Langmead,  1  B.  &  P. 
571.  But  as  judgments  now  have  relation,  not  to  the  first 
day  of  the  term,  but  to  the  day  only  on  which  they  are 
signed,  R.  G.  H.  4  W.  4,  r.  2,  s.  3,  a  writ  of  execution  founded 
thereon  cannot  bear  teste  before  that  day ;  Peacock  v.  Day, 
3  Dowl.  291,  and  see  Engiehart  v.  Dunbar,  2  Dowl.  202,  but 
see  Watson  v.  Maskell,  2  Dowl.  810.  Brocher  v.  Pond.  Id. 
472 ;  an  error  in  this  respect,  however,  may  be  amended. 
Knglehart  v.  Dunbar,  2  Dowl.  202. 

But  now  a  writ  of  execution  may  be  tested  in  vacation. 

r  2 


364  Execution. 

This  alteration  in  the  practice  was  first  introduced  by  stat.  1 
W.  4,  c.  7,  s.  2,  which  enables  the  judge  at  nisiprius,  whether 
the  verdict  be  for  plaintiff  or  defendant,  or  the  plaintiff  be 
nonsuit,  to  certify  on  the  back  of  the  record  that  in  his 
opinion  execution  ought  to  issue  forthwith,  or  at  some  day 
to  be  therein  named ;  see  post,  title  "  Trial ;"  and  the  writ  of 
execution  in  that  case  may  be  sued  out  "  forthwith  or  after- 
wards, according  to  the  terms  of  such  certificate,  on  any  day 
in  vacation  or  term,"  Id.  s.  2,  "  but  it  shall  and  may  bear  teste 
on  the  day  of  issuing  thereof."  Id.  s.  3.  And  if  afterwards 
the  judgment  in  such  a  case  be  vacated,  and  execution  stayed 
or  set  aside,  the  party  affected  by  such  writ  of  execution 
shall  be  restored  to  all  he  may  have  lost  thereby,  in  such 
manner  as  upon  the  reversal  of  a  judgment  by  writ  of  error, 
or  otherwise,  as  the  court  may  think  fit  to  direct.    Id.  s.  4. 

And  now,  by  stat.  3  &  4  W.  4,  c.  67,  s.  2,  "  all  writs  of 
execution  may  be  tested  on  the  day  on  which  the  same  are 
issued,  and  be  made  returnable  immediately  after  execution 
thereof."  And  this  is  now  always  adopted  in  practice ;  ex- 
cept in  the  ca.  sa.  sued  out  for  the  purpose  of  fixing  bail. 
See  ante,  p.  205. 

It  must  pursue  the  judgment.']  The  writ  of  execution  most 
strictly  pursue  the  judgment,  and  be  conformable  with  it. 
Upon  a  judgment  against  two,  execution  cannot  be  taken  out 
against  one  only.  Clarke  v.  Clement,  6  T.  R.  525.  Where  a 
judgment  was  for  £88,  and  by  mistake  the  ca.  sa.  was  for  XI 00, 
but  indorsed  for  £88  only,  it  was  holden  irregular ;  but  the 
court  allowed  it  to  be  amended,  on  payment  of  costs.  ArneU 
v.  Weather  by,  3  Dowl.  464.  In  debt  on  a  money  bond,  the 
writ  of  execution,  on  the  face  of  it,  must  appear  to  be  for  the 
whole  amount  of  the  judgment,  namely,  the  penalty  of  the 
bond,  the  damages  and  costs  ;  although  the  indorsement  on 
it,  and  levy  under  it,  must  be  only  for  the  sum  actually  due 
and  costs,  &c.  So  in  debt  on  bond,  conditioned  for  the  per- 
formance of  covenants,  or  for  the  payment  of  an  annuity  or 
the  like,  within  stat.  8  &  9  W.  3,  c.  11,  s.  8  (ante,  p.  214), 
the  writ  of  execution  is  for  the  whole  debt,  &c.  because  the 
judgment  is  so ;  although  it  is  indorsed  to  levy  the  damages 
assessed  merely,  and  costs.  1  Sound.  58,  note,  On  the  other 
hand,  where  a  judgment  was  for  £450,  but  by  mistake  the 
fi.  fa.  was  for  £400  only,  and  indorsed  for  that  sum,  and  which 
sum  the  defendant  immediately  paid ;  and  upon  the  mistake 
being  perceived,  the  remaining  £50  was  demanded  of  him, 
but  he  refused  to  pay  it :  the  court  upon  application  granted 
a  rule  calling  upon  him  to  shew  cause  why  he  should  not  pay 
the  £50,  or  why  a  new  writ  of  fi.  fa.  for  that  amount  should 
not  issue.  Hunt  v.  Passmore,  2  Dowl.  414.  As  to  amend- 
ments in  such  cases,  see  ante,  p.  59. 
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How  indorsed.]  We  have  above  mentioned  that  in  debt  on 
a  common  money  bond,  although  the  execution  is  in  form  for 
the  whole  penalty  and  costs,  the  plaintiff  must  indorse  his 
writ  to  levy  only  the  sum  actually  due  for  principal  and 
interest  and  costs.  See  William*  v.  Waring,  1  Gale,  268. 
So  in  debt  on  bond,  conditioned  to  perform  covenants,  or  to 
pay  an  annuity,  &c.  where  breaches  are  assigned  under  the 
stat.  8  &  9  W.  3,  c.  11,  s.  8,  {ante,  p.  214),  although 
the  execution  must  be  for  the  penalty  and  costs,  yet  it 
must  be  indorsed  to  levy  only  the  amount  of  the  damages 
assessed  and  costs.  1  Sound,  58,  note.  So  where  money 
has  been  paid  on  account  of  a  judgment,  the  execution, 
although  in  form  for  the  whole  amount,  must  be  indorsed 
to  levy  only  the  balance.  See  Pterin  v.  HenshaU,  2 
Dowl.  743.  So  where  judgment  was  entered  up  upon  a 
warrant  of  attorney  to  secure  an  annuity,  and  the  execution 
was  indorsed  to  levy  the  whole,  and  the  defendant  was  taken 
in  execution  for  the  whole,  instead  of  merely  the  arrears, 
according  to  the  terms  of  the  defeasance,  the  court  discharged 
the  defendant.  TUby  v.  Best,  16  East,  163.  Where  the 
plaintiff  included  in  the  sum  indorsed  the  extra  costs  in 
another  action,  which  the  defendant  had  promised  to  pay,  the 
court  upon  application  reduced  the  sum,  by  striking  out  the 
amount  of  these  costs,  holding  them  to  be  the  subject  of  an 
action  only.    Evans  v.  Pugh,  2  Dowl.  360. 

Kft.fa.  and  elegit  are  indorsed  thus : — " Levy  [the  whole" 
or  "  £35  4*.  6d.]  besides  sheriff's  poundage,  officer's  fees,  and  all 
ether  incidental  expenses;"  adding  the  attorney's  name  and 
address.  A  ca.  sa.  is  indorsed  thus  :  "  Levy  [the  whole,"  or 
"£35  4#.  6d.]  besides  officer's  fees,  fyc."  adding  the  attorney's 
name  and  address.  There  is  also  a  rule  of  the  court  of  Queen's 
Bench,  by  which  it  is  required  that  the  attorney  for  the 
plaintiff  or  his  agent  shall,  upon  every  J?,  fa.  or  ca.  sa.,  indorse 
"  the  place  of  abode  and  addition  of  the  party  against  whom 
the  writ  is  issued,  or  such  other  description  of  him  as  such 
attorney  or  agent  may  be  able  to  give ;"  R.  H.  2  &  3  O.  4 ; 
otherwise  the  court  will  set  aside  the  writ.  Clarh  v.  Palmer, 
9  B.  &  C.  1 53,  But  this  rule  is  not  adopted  in  the  Exchequer. 
Strong  v.  Dickenson,  5  Dowl.  99.  In  a  late  case,  indeed,  in  the 
court  of  Common  Pleas,  where  a  defendant  was  arrested  upon 
a  testatum  ca.  sa.  which  had  this  indorsement,  but  the  objec- 
tion was  that  the  first  ca.  sa.  was  not  so  indorsed,  the  court 
held  that  as  it  was  indorsed  on  the  testatum  writ,  it  was  suffi- 
cient ;  but  neither  in  the  argument,  nor  by  the  court,  was  it 
observed  that  there  was  no  rule  of  the  court  of  Common 
Fleas  upon  the  subject.    Davidson  v.  Dunne,  4  Dowl.  119. 

When  to  be  sued  outJ]  A  writ  of  execution  we  have  seen 
(ante,  p.  361,)  cannot  be  sued  out  before  the  judgment  is 
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actually  signed.  If  the  judge  at  nut  prius  grant  a  certificate 
for  immediate  execution,  or  for  execution  at  a  certain  time, 
the  party  may  sue  out  execution  at  or  after  the  time  specified 
in  such  certificate.  Ante,  p.  364.  But  he  must  sue  it  out 
within  a  year  from  the '  signing  of  the  judgment,  2  Sound. 
72  e,  unless  it  he  suspended  by  writ  of  error,  Id.  or  injunc- 
tion, Id.  72  /,  or  the  plaintiff  have  judgment  with  a  cesset 
executio,  Id.  Hiscocks  v.  Kemp.  5  Nev.  &  M.  113,  and  then 
within  a  year  after  the  writ  of  error  has  been  determined,  the 
injunction  dissolved,  or  the  time  for  which  the  execution  was 
stayed  has  expired;  otherwise  the  judgment  must  first  be 
revived  by  scire  facias,  before  execution  can  regularly  be  sued 
out  upon  it.    Stat.  We*tm.  2  (13  Edw.  1)  c.  45. 

Delivery  of  the  writ  to  be  executed.]  Having  prepared  your 
writ  and  properly  indorsed  it,  and  had  it  sealed,  as  already  di- 
rected, take  it  to  the  sheriff's  office  and  obtain  a  warrant  upon 
it,  and  then  give  the  warrant  to  the  officer  who  will  execute 
it.  Or  in  country  cases,  you  may  deliver  it  to  the  sheriff's 
agent  in  town,  which  will  be  deemed  the  same,  in  effect,  as 
delivering  it  at  the  sheriff's  office  in  the  country.  Where 
upon  a  motion  to  discharge  a  prisoner  out  of  the  custody 
of  the  sheriff,  on  the  ground  of  his  not  having  been 
charged  in  execution  within  two  terms  after  judgment, 
it  appeared  that  a  ca.  sa.  for  that  purpose  had  been  lodged 
with  the  sheriff's  agent  in  town  within  the  two  terms, 
but  not  actually  delivered  to  the  gaoler  in  the  country  until 
after  that  time,  the  court  held  it  to  be  sufficient,  as  a 
delivery  to  the  sheriff's  agent  was  a  delivery  to  the  sheriff. 
Williams  v.  Waring,  1  Oale,  268.  A  variance  between  the 
warrant  and  the  writ  is  not  material.  Rose  v.  Tomblinson,  3 
Dow  I.  49.  The  party  applying  for  the  warrant,  may  have  it 
directed  to  a  special  bailiff  of  his  own  nomination,  if  he  will ; 
but  his  merely  naming  one  of  the  sheriff's  own  officers,  and 
getting  the  warrant  directed  to  him,  does  not  make  that 
officer  a  special  bailiff,  so  as  to  relieve  the  sheriff  from  respon- 
sibility for  his  acts.  Balson  v.  Meg  gat,  1  Har.  &  IV.  659, 
4  Dowl.  557. 

Priority  of  ttrits.]  A  writ  of  execution  against  the  goods  of 
a  party,  binds  the  property  therein,  from  the  time  of  its  de- 
livery to  the  sheriff.  29  C.  2,  c.  3,  s.  16.  Therefore,  if  two 
writs  against  the  same  party,  at  the  suit  of  different  persons 
be  delivered  to  the  sheriff  at  different  times,  that  which  was 
first  delivered  shall  have  priority,  although  the  actual  seizure 
was  first  made  under  the  second  writ.  Hutchinson  v.  Johnson, 
1  T.  R.  729.  and  see  Jones  v.  Athertcn,  7.  Taunt.  56.  Sends 
v.  Paynter,  \  D.  &  R.  307.  Payne  v.  Drew,  4  Bast,  523. 
But  if  the  first  writ  be  fraudulent,  see  Bradly  v.  Windham, 
1  fVils.  44.     WarneU  v.  Young,  5   B.  &  C.  660.     Border  v. 
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Mitchell,  2  Dowl.  574,  or  be  set  aside,  Sounder*  v.  Sh.  of 
Middlesex,  3  B.  &  A.  95,  or  be  withdrawn,  tee  Burr  v. 
Free  thy,  1  Btn£.  71,  the  sheriff  shall  execute  the  second.  So 
where  the  sheriff  seized  under  a  writ  of  fi.  fa.  in  March,  but 
was  directed  by  the  execution  creditor  not  to  sell,  and  he 
merely  put  an  officer  in  possession,  and  afterwards  went  out 
of  office ;  in  November  following,  a  fi.  fa.  at  the  suit  of  ano- 
ther creditor  against  the  same  party,  was  delivered  to  the 
succeeding  sheriff,  who  returned  nulla  bona  to  it :  an  action 
being  thereupon  brought  for  a  false  return,  the  court  held  it 
to  be  maintainable ;  the  sheriff,  when  he  found  the  officer  in 
possession,  should  have  enquired  into  the  facts,  and  if  he  had 
done  so,  he  would  have  found  the  first  execution  to  be  fraudu- 
lent, and  he  should  therefore  have  executed  the  second. 
Lovick  t.  Crowder,  8  B.  &  C.  132.  and  see  Kempland  v.  Ma~ 
cauley,  Peake,  66.     Pringle  v.  Isaac,  1 1  Price,  445. 

Sheriff's  poundage  and  officer's  fees.]  Upon  executing  a  fi. 
fa,  the  sheriff  is  entitled  to  U.  in  the  pound  for  the  first  £100 
of  the  amount  levied,  and  to  6d.  for  every  pound  beyond  that. 
29  El.  c.  4.  and  see  R.  v.  Robinson,  4  Dowl.  447.  Upon  exe- 
cuting a  ca.  sa.  he  is  entitled  to  the  like  poundage,  calculated 
on  the  sum  indorsed  upon  the  writ.  29  El.  c.  4.  3  0.  1,  c. 
15,  t.  17.  And  upon  executing  an  elegit,  or  a  writ  of  posses- 
sion in  ejectment,  he  is  entitled  to  U.  in  the  pound  of  the 
yearly  value  of  the  lands  extended  or  recovered,  if  the  yearly 
value  do  not  exceed  £100,  and  6<J.  in  the  pound  beyond  that 
sum.  3  G.  1,  c.  15,  s.  16. 

As  to  officers'  fees,  it  is  enacted  by  stat.  1  Vict.  c.  55.  s.  2, 
that  "  it  shall  be  lawful  for  sheriffs,  or  their  officers  con- 
cerned in  the  execution  of  process  directed  to  sheriffs,  to  de- 
mand, take  and  receive  such  fees,  and  no  more,  as  shall  from 
time  to  time  be  allowed  by  any  officer  of  the  several  courts  of 
law  at  Westminster,  charged  with  the  duty  of  taxing  costs  in 
such  courts,  under  the  sanction  and  authority  of  the  judges 
of  the  said  courts  respectively."  If  they,  or  any  other  persons 
assuming  to  act  as  such  officers,  extort,  demand  or  receive 
more,  they  will  be  deemed  guilty  of  a  contempt  of  the  court, 
and  be  punished  accordingly ;  Id.  s.  3 ;  the  complaint  must 
be  made  before  the  last  day  of  the  term  next  following  the 
act  complained  of,  and  the  court  may  award  costs  to  either 
party.    Id.  s.  4. 

By  stat.  43  G.  3,  c.  46,  s.  5,  in  every  case  of  execution 
against  the  goods  of  a  defendant,  the  plaintiff  may  also  levy 
the  poundage,  fees  and  other  expenses  of  the  execution,  over 
and  above  the  sum  recovered  by  the  judgment.  This  does 
not  extend  to  execution  against  the  goods  of  a  plaintiff.  Ba- 
kers. Sydee,  7  Taunt.  179.  And  in  cases  within  the  Act,  care 
mutt  be  taken  to  keep  the  fees  and  expenses  within  such  a 
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reasonable  sum  as  will  be  allowed  upon  taxation ; 
the  court,  on  motion,  will  order  the  excess  to  be  refunded, 
with  costs  to  be  paid  by  the  defendant.  Benwell  v.  Oakley,  2 
Taunt.  174.  See  Rumsey  v.  TufneU,  2  Bing.  255.  Where  the 
sheriff,  having  levied  under  *fi.  fa.  and  received  the  money, 
was  obliged  to  pay  it  back  upon  the  judgment  and  execution 
being  set  aside  for  irregularity,  and  he  did  so  with  the  plain- 
tiff's assent :  it  was  holden  that  this  statute  did  not  take  away 
his  remedy  by  action  against  the  plaintiff,  for  the  amount  of 
his  poundage.    Rawstome  v.  Wilkinson,  4  M.&S. 256. 

Remedy  for  the  amount  levied.']  Debt  will  lie  against  a 
sheriff,  to  recover  the  amount  levied  by  him  under  a  writ  of 
fieri  faciat,  whether  he  have  returned  the  writ  or  not ;  see  2 
Sound,  344,  note  ? ;  it  is  usual,  however,  and  advisable,  to 
rule  him  to  return  the  writ  first,  and  then  to  proceed  in  the 
action  upon  the  return.  The  sum  levied,  also,  ought  to  be 
demanded  before  action  brought;  for  otherwise  the  court, 
upon  application,  will  stay  the  proceedings  in  the  action,  on 
payment  of  the  sum  levied,  without  costs.  Jefferies  v.  Shep- 
pard,  3  B.  &  A.  696.  See  Dale  v.  Birch,  3  Camp.  347. 
Where  a  sheriff  returned  that  he  had  seized  goods  under  a 
fi.  fa.  had  sold  part,  and  that  the  residue  remained  in  hit 
hands  for  want  of  buyers :  it  was  holden,  in  an  action  brought 
against  him  for  the  amount  levied,  that  he  might  shew  that 
the  defendant  in  the  original  action  was  in  fact  a  bankrupt  at 
the  time  of  the  seizure  and  sale,  and  the  goods  the  property 
of  his  assignees.  Bridget  v.  Watford,  6  Af.  &  S.  42.  and  wee 
Tomlinson  v.  Shynn,  2  Brod.  &  B.  77. 

Rule  to  return  the  writ.']  At  any  time  whilst  the  sheriff,  to 
whom  a  writ  of  execution  has  been  directed,  is  in  office,  or 
within  six  months  after  he  goes  out  of  office,  he  may  be  ruled 
or  ordered  to  return  the  writ,  at  the  instance  either  of  the 
plaintiff  or  defendant ;  but  not  afterwards,  tee  Yuroth  v.  Hep- 
kins,  1  Gale,  141,3  Dowl.  711,  unless  under  very  particular 
circumstances.  See  Wilton  v.  Chambers,  3  Dowl.  333.  It  has 
been  holden  that  a  defendant  may  rule  the  sheriff  to  return 
the  writ,  whether  the  goods  seized  were  sold  to  others,  or  re- 
deemed by  himself;  or  although  he  paid  the  debt,  fitc.  after 
the  sheriff  had  kept  possession  for  a  considerable  time,  at  his 
desire,  to  enable  him  to  pay,  without  resorting  to  a  sale. 
Edmunds  v.  Watson,  7  Taunt.  5,  3  Marsh.  330.  But  the 
court,  at  the  instance  of  a  defendant,  will  not  compel  the  she- 
riff to  give  a  specific  return  of  the  particulars  and  proceeds  of 
goods  sold  under  a  fi.  fa.,  sought  for  on  the  ground  that  his 
officer  had  wasted  the  goods.  WUlett  v.  Sparrow,  6  Taunt. 
576.  The  party  who  sued  out  the  writ,  may  move  for  a  re- 
turn of  it,  as  a  matter  of  course.    But  where  a  mandate  on  a 
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ca.  sa.  issued  to  the  baihff  of  a  liberty  to  arrest  a  defendant, 
and  the  defendant  was  afterwards  discharged,  under  the  Insol- 
vent Act,  out  of  the  custody  of  the  sheriff,  and  the  plaintiff 
became  his  assignee :  the  court  held  that  the  plaintiff  was  es- 
topped from  ruling  the  bailiff  to  return  the  mandate.  Hep- 
worth  t.  Sanderson,  8  Bing.  19.  So  where  a  plaintiff  ruled 
the  sheriff  to  return  the  writ,  and  the  bailiff  of  a  franchise 
within  the  county  to  return  the  sheriff's  mandate,  (as  is 
usual  in  practice),  and  the  sheriff  returned  cepi  corpus,  but 
the  bailiff  made  no  return, — the  fact  being  that  the  sheriff 
had  directed  his  mandate  to  the  bailiff,  who  arrested  the  de- 
fendant, and  handed  him  over  to  the  custody  of  the  sheriff: 
the  plaintiff  having  brought  an  action  against  the  bailiff  for  an 
escape,  an  application  was  made  to  discharge  the  rule  to 
return  the  mandate;  and  Coleridge,  J.  held  that  as  the  sheriff 
had  returned  cepi  corpus,  the  plaintiff  had  no  right  to  call 
upon  the  bailiff  to  return  the  mandate,  and  discharged  the 
rule  accordingly.  Jackson  v.  Taylor,  2  Har.  &  W.  135,  5 
Dowl.  140.  So  where  the  plaintiff's  attorney  ruled  the  sheriff 
to  return  a  writ  of  ca.  sa.  after  the  plaintiff  had  settled  the  ac- 
tion with  the  defendant,  and  had  given  notice  of  it  to  the  she- 
riff, Williams,  J.  discharged  the  rule.  Hodges  v.  Jordan,  5 
Dowl.  6. 

If  when  ruled  to  return  the  writ,  the  sheriff  fail  to  do  so 
within  the  time  limited  for  that  purpose,  the  court  will  grant 
an  attachment  against  him.  See  post,  title  "  Sheriff."  Or  if 
he  make  a  bad  return,  the  court  will  quash  it,  and  grant  an 
attachment ;  but  upon  an  application  for  this  latter  purpose, 
the  return  must  be  brought  before  the  court  in  a  manner  pro- 
perly authenticated,  as  by  an  office  copy,  or  examined  copy 
verified  by  affidavit.  Wilton  v.  Chambers,  1  Har.  &  W.  582, 
5  Nev.  &  M.  431.  In  what  cases  the  court  will  allow  the  re- 
turn to  be  amended,  see  ante,  p.  59.  Where  a  plaintiff's 
attorney,  after  levying  an  execution  on  the  goods  of  the  de- 
fendant at  the  plaintiffs  suit,  ceased  to  act  for  him,  and 
became  the  attorney  for  the  defendant — he  then  procured  the 
under-sheriff  to  return  a  larger  sum  as  levied  under  thejf.  fa. 
and  paid  over  to  the  plaintiff,  than  was  the  fact :  the  court 
ordered  the  writ  to  be  taken  off  the  file,  and  the  return  to 
be  amended  according  to  the  truth.  Oreen  v.  Glassbrook, 
2  Bing.  N.  C.  143,  1  Hodg.  193. 

2.  Fieri  Facias. 

The  manner  in  which  this  writ  is  sued  out,  its  teste  and 
return,  the  sum  for  which  it  is  to  be  filled  up,  and  the  form  of 
the  indorsement.,  have  been  already  mentioned,  ante,  p.  362,  &c. 
It  only  remains  to  notice  the  manner  in  which  it  is  to  be  ex- 
ecuted, and  what  property  may  be  seized  and  sold  under  it. 

r5 
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What  goods,  $c.  may  be  taken.]  The  writ  commands  the 
sheriff  that  he  cause  to  be  levied  of  the  "  goods  and  chattels" 
in  his  bailiwick  belonging  to  the  defendant,  &c.  a  certain  spe- 
cified sum.  "  Goods  and  chattels"  here  are  deemed  to  include 
only  such  things  as  the  sheriff  may  sell.  And  therefore  he 
cannot  seize  money  or  bank  notes.  Thus  where  A.  sued  out 
execution  against  B.  for  £60,  which  B.  paid  in  bank  notes  into 
the  hands  of  the  sheriff ;  and  whilst  they  were  in  the  she- 
riff's hands,  C.  sued  out  aft.  fa.  against  A.  and  had  these  notes 
seized  under  it,  and  then  moved  that  they  might  be  paid  over 
to  him  :  but  the  court  held  that  money  could  not  be  taken  in 
execution,  and  that  bank  notes  were  the  same  for  that  pur- 
pose. Knight  v.  Criddle,  9  East,  48.  and  see  Padfield  v. 
Brine,  3  Brod.  &  B.  294.  So  where  the  sheriff  had  a  sum  of 
money  in  his  hands,  being  the  surplus  of  a  former  execution 
against  the  defendant,  the  court  refused  to  order  it  to  be  paid 
over  in  satisfaction  of  a  second  execution  against  him.  Field 
house  v.  Croft,  4  East,  510.  So  where  A.  had  obtained  judg- 
ment for  certain  damages  against  the  sheriff,  the  court  re- 
fused to  order  the  sheriff  to  pay  the  amount  in  satisfaction  of 
a  ft.  fa.  lodged  with  him  by  B.  against  A.    Willows  v.  Ball, 

2  New  Rep.  376.  Mere  tenant's  fixtures,  belonging  to  a  de- 
fendant, may  be  seized,  removed  and  sold,  under  a  fi.  fa. 
against  him ;  but  if  he  be  owner  of  the  freehold,  those  fix- 
tures which  are  actually  attached  to  it,  such  as  ranges,  ovens 
and  the  like,  cannot  be  taken  under  %ft.fa.  for  they  are  parcel 
of  the  freehold,  and  not  goods  or  chattels.  Wynne  v.  Ingleby, 
5  B.  at  A.  625.  So,  where  mill  machinery  and  a  mill  were  de- 
mised to  a  tenant  for  a  term,  and  he  severed  the  machinery 
from  the  mill  without  the  consent  of  the  landlord,  and  it  was 
seized  by  the  sheriff  under  a  ft.  fa.  and  sold  by  him :  the 
court  held  that  no  property  in  the  machinery  passed  by  the 
sale.  Farrant  v.  Thompson,  5  B.  &  A.  826.  and  see  Steward 
v.  Lombe,  1  Brod.  &  B.  506.  But  the  sheriff  may  sell  a  term 
for  years  in  lands  or  houses,  fee.  belonging  to  a  person  against 
whom  he  has  a  ft.  fa. ;  and  if  he  sell  it  before  the  return  of 
the  writ,  he  may  execute  the  assignment  at  any  time  after  it. 
Doe  v.  Donston,  I  B.hA.  230.  He  cannot  however  sell  a  mere 
equitable  interest  in  a  term  for  years.  Scott  v.  Scholey,  8 
East,  467.  Metcalf  v.  Scholey ;  2  New  R.  461.  Nor  can  he 
turn  a  tenant  out  of  possession,  where  he  has  taken  a  term 
under  an  execution  against  the  landlord ;  RumbaU  v.  Murray, 

3  T.  R.  298 ;  and  it  is  doubtful  whether  he  can  put  the  debtor 
himself  out,  in  order  to  give  possession  to  the  vendee,  see  Toy* 
lor  v.  Cole,  3  T.  R.  292,  298,  or  whether  the  vendee  must  not 
obtain  possession  by  ejectment.  Where  the  sheriff  takes  a 
lease  and  fixtures  in  execution,  if  he  cannot  find  a  purchaser 
for  the  whole,  he  must  sell  the  fixtures  separately.  Barnard 
v.  Leigh,  I  Stark.  43.    So  the  sheriff  may  sell  the  growing 
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crops  upcm  land  in  the  occupation  of  a  tenant  for  term  of 
yean.  See  Tompkins  v.  Russell,  9  Price,  287.  But  where  the 
sheriff  seized  growing  crops  under  *fi.fa.  and  before  he  sold 
them  a  writ  of  possession  was  delivered  to  him,  at  the  suit  of 
the  tenant's  landlord,  founded  on  a  demise  of  a  date  long  before 
the  fi.  fa. :  the  court  held  that  the  sheriff  was  not  bound  to 
sell  the  crops  under  the  fi.  fa. ;  tor  as,  after  the  date  of  the 
demise,  the  tenant  was  merely  a  trespasser,  the  crops  could 
not  legally  be  considered  as  belonging  to  him.  Hodgson  v. 
Gascoigne,  5  B.  &  A.  88. 

The  goods  seized  must  be  the  goods  and  chattels  of  the 
party  against  whom  the  judgment  was  obtained  and  the  exe- 
cution sued  out.  And  therefore  if  they  be  really  the  goods  of 
another,  although  in  the  possession  and  apparent  ownership 
of  the  defendant,  they  cannot  be  taken  under  an  execution 
against  him.  See  Dawson  v.  Wood,  3  Taunt.  256.  Edward*  v. 
Bridget,  2  Stark.  396.  Sanderson  v.  Baker,  2  W.  Bl.  832. 
Goods  lent  on  hire,  cannot  be  taken  in  execution  for  the  debt 
of  the  hirer ;  Dean  v.  Whittaker,  1  Car.  &  P.  347 ;  goods  of  a 
testator  in  the  hands  of  his  executor,  cannot  be  taken  for  the 
debt  of  the  executor ;  Farrv.  Newman,  4  T.  R.  621.  but  tee 
Quick  v.  Staines,  1  B.  &  P.  203 ;  and  the  goods  of  a  trader, 
who  has  committed  an  act  of  bankruptcy,  cannot  legally  be 
taken  under  an  execution  against  him,  although  the  sheriff 
and  execution  creditor  have  no  notice  of  the  bankruptcy, 
Price  v.  Helyar,  4  Bing.  597,  unless  indeed  the  execution  be 
bond  fide  executed  or  levied  more  than  two  calendar  months 
before  the  issuing  of  any  fiat  against  him.  6  0.4,  c.  16,  t.  81. 
So  in  the  case  of  an  insolvent  debtor,  if  a  judgment  be  signed 
against  him  on  a  warrant  of  attorney  or  cognovit,  his  goods 
cannot  be  sold  under  a  fi.  fa.  thereon  after  his  imprisonment, 
7  Q.  4,  c.  57,  t.  34,  although  they  were  seized  before  it.  Kelcey 
v.  Minter,  1  Bing.  N.  C.  721.  If  a  man  make  a  bill  of  sale  of 
furniture  or  goods,  by  way  of  mortgage  or  security  for  money 
lent  or  goods  sold  to  him,  and  by  the  deed  he  is  to  remain  in 
possession  until  default  made  in  the  payment :  such  furniture 
or  goods  cannot  be  seized  under  a  fi.  fa.  at  the  suit  of  ano- 
ther creditor.  Martindale  v.  Booth,  3B.&  Ad.  498.  Steward 
v.  Lombe,  I  Brod.  &  B.  506,  4  Moore,  281.  and  see  Ladbroke 
v.  Crickett,  2  T.  R.  649.  But  if  the  bill  of  sale  be  absolute, 
and  not  by  way  of  mortgage,  and  the  vendor  be  allowed  to 
remain  in  possession,  then,  although  it  may  be  valid  as  be- 
tween the  parties,  yet  it  is  not  so  as  against  creditors,  Paget 
v.  Perchard,  1  Esp.  205.  Edwards  v.  Harben,  2  T.  R.  537. 
Wordall  v.  Smith,  1  Camp.  333,  unless  the  bill  of  sale  be  by 
the  sheriff  under  an  execution,  IVatkins  v.  Birch,  4  Taunt. 
823.  Kidd  v.  Rawlinson,  2  B.  &  P.  59.  Jezeph  v.  Ingram,  8 
Taunt.  838.     Latimer  v.  Batson,  4  B.  k  C.  652,  or  that  the 
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sale  were  by  public  auction.  Wooderman  v.  Baldock,  8  Taunt. 
676,  Moore,  11.  Leonard  v.  Bator,  1  M.  ft  S,  251,  or  the 
transfer  of  property  in  the  goods  were  in  some  other  manner 
notorious ;  or  unless  the  sale  were  made  with  the  consent  or 
privity  of  ^the  party  seeking  to  impugn  it.  Steel  v.  Brown,  I 
Ttnmt.  381.  Also  where  a  man  upon  his  marriage,  in  consi- 
deration thereof,  and  of  £10,000,  his  wife's  portion,  conveyed 
his  real  estate,  and  also  his  household  goods  (his  Teal  estate 
not  being  deemed  an  adequate  settlement)  to  trustees,  in 
trust  for  himself  for  life,  remainder  to  his  wife  for  life,  re- 
mainder to  the  issue,  &c.  and  'continued  in  possession  after 
the  marriage:  it  was  holden  that  these  household  goods 
could  not  be  taken  in  execution  under  a  ft.  fa.  against  the 
husband,  even  at  the  suit  of  one  who  was  a  creditor  at  the 
time  of  the  settlement.    Cadogan  v.  Kennet,  Cowp.  432. 

In  the  case  of  an  execution  against  the  goods  of  one  of  two 
partners,  in  strictness  the  sheriff  can  only  sell  that  partner's 
undivided  share  in  the  partnership  property ;  but  if  he  sell 
the  shares  of  both,  he  must  pay  over  to  the  other  partner  his 
share  of  the  produce  of  the  sale.  Eddie  v.  Davidson,  2  Doug. 
650.     See  Chapman  v.  Koops,  3  B.  &  P.  289. 

As  to  the  execution  by  ft.  fa.  against  the  property  of  a 
"  domestic  or  domestic  servant"  of  a  foreign  ambassador,  tee 
ante,  p.  36. 

If  after  the  sheriff  has  seised  goods  under  a.  ft.  fa.  any  third 
person  claim  them,  the  sheriff  may  immediately  apply  to  the 
court,  under  the  interpleader  Act,  in  order  that  the  validity  of 
the  claim  may  be  decided,  and  that  he  may  be  relieved  from  all 
further  responsibility.    See  post,  Htle  "  Interpleader.u 

How  executed.]  The  sheriff  may  enter  the  house  of  the 
party,  against  whom  he  has  s.ft.  fa.  and  there  seize  his  goods 
under  it.  He  cannot  break  open  an  outer  door,  to  effect  an 
entrance ;  but  having  once  entered  by  the  outer  door,  he  may 
break  open  an  inner  door,  without  previously  demanding  to 
have  it  opened.  Hutchinson  v.  Birch,  4  Taunt.  619.  Or  he 
may  enter  the  house  of  a  third  party,  for  the  purpose,  if  there 
be  goods  of  the  debtor  there ;  but  he  will  only  be  justified  in 
doing  so/ in  the  event  of  his  finding  goods  there  which  maybe 
legally  seized  and  sold  under  the  writ.  Under  a.  ft.  fa.  against 
the  goods  of  an  intestate,  however,  he  may  justify  entering 
the  house  of  the  husband  of  the  administratrix,  whether  he  find 
the  goods  there  or  not.     Cooke  v.  Birt,  5  Taunt.  765. 

Having  made  the  seizure,  the  officer  must  leave  some  per- 
son in  possession  of  the  goods,  tee  Blades  v.  Arundale,  1  M .  & 
S.  71 1.  Ackland  v.  Paynter,  8  Price,  95.  Doker  v.  Hosier,  2 
Bing.  479,  and  should  leave  his  warrant  with  him.  After* 
wards  he  makes  an  inventory  of  the  goods,  or  of  so  much  as 
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be  may  deem  sufficient  to  satisfy  the  debt,  poundage  and 
expenses ;  and  ultimately  proceeds  to  sell  them,  either  by  bill 
of  sale  or  by  public  auction. 

Venditioni  exponas,  and  distringas.]  If  you  rule  the  sheriff 
to  return  a  /i.  fa.  and  he  return  that  he  has  seized  goods  of 
the  defendant,  but  that  they  remain  on  his  hands  for  want  of 
buyers,  the  only  legal  mode  of  compelling  him  to  sell  them,  is 
by  suing  out  and  lodging  with  him  a  writ  of  venditioni  exponas, 
if  he  be  still  in  office,  see  Cameron  v.  Reynolds,  Cowp.  406,  or 
a  writ  of  distringas  nuper  vicecomitem,  directed  to  the  present 
sheriff,  if  the  other  be  out  of  office.  Care  should  be  taken  to 
sue  out  these  writs  with  as  little  delay  as  possible;  for  if 
bankruptcy  should  intervene,  Clutterbuck  v.  Jones,  16  East,  78, 
or  the  goods  be  seized  under  an  extent,  Ruston  v.  Hatfield,  3 
B.  &.  A.  204,  you  will  lose  the  benefit  of  your  execution. 

In  obedience  to  the  venditioni  exponas,  the  sheriff  must  sell 
the  goods,  and  have  the  money  in  court  on  the  return  day. 
If  he  do  not,  you  may  sue  out  a  distringas  to  the  coroners, 
upon  'which  issues  may  be  levied,  as  shall  presently  be  no- 
ticed, so  as  to  compel  him  to  sell  the  goods ;  but  the  court 
will  not  punish  him  by  attachment.  Leander  v.  Davis,  1  B. 
&  P.  369.  See  the  form  of  the  venditioni,  Arch.  Forms,  168, 
169,  179. 

The  distringas  nuper  vicecomitem  commands  the  present 
sheriff  to  distrain  the  late  sheriff,  so  that  he  expose  to  sale  and 
sell  the  goods;  see  the  form,  Arch.  Forms,  170,  171.  Under 
that  writ,  the  sheriff  levies  and  returns  issues  to  the  amount 
of  40s. ;  and  if  at  the  return  of  that  writ,  the  goods  be  not 
sold  and  the  money  brought  into  court,  move  to  increase 
issaes,  and  the  court  will  at  once  order  issues  to  the  amount 
of  the  whole  debt  and  the  costs  occasioned  by  the  sheriff's 
neglect.  See  Philtipsv.  Morgan,  4  B.  &  A.  653.  NoweU  v.  Un- 
derwood, 5  Dowl.  829. 

Rent  deducted.']  By  stat.  8  Ann.  c.  14,  s.  1,  no  goods  or 
chattels,  being  in  or  upon  any  messuage,  lands  or  tenements, 
leased  for  life  or  lives,  term  of  years,  at  will  or  otherwise, 
shall  be  liable  to  be  taken  by  virtue  of  any  execution,  on  any 
pretence  whatsoever,  unless  the  party,  at  whose  suit  the  said 
execution  is  sued  out,  shall,  before  the  removal  of  such  goods 
from  off  the  said  premises  by  virtue  of  such  execution  or 
extent,  pay  to  the  landlord  of  the  premises  such  sum  as  is  due 
for  rent  of  the  said  premises  at  the  time  of  the  seizure,  not  ex- 
ceeding one  year's  rent;  and  the  sheriff  shall  thereupon 
proceed  to  levy,  as  well  the  money  so  paid  for  rent,  as 
the  money  to  be  levied  under  the  execution.  This  extends  to 
executions,  as  well  at  the  suit  of  defendants,  as  of  plaintiffs. 
Henchett  v.  Kimpson,  2  WUs.  140.    It  extends  however  only 
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to  cases  where  the  tenancy  is  still  in  existence  at  the  time  of 
the  seizure,  and  not  to  executions  after  the  tenancy  has  de- 
termined.    Hodgson  v.  Gascoigne,  5  B.  &  A.  88. 

The  statute  requires  the  payment  of  the  rent,  before  the  goods 
are  removed  from  the  premises ;  and  if  therefore  they  be  sold 
and  removed,  the  sheriff  will  be  liable  for  the  whole  amount  of 
the  rent  due,  although  the  goods  may  have  been  sold  for  less. 
See  Foster  v.  Hilton,  I  Dotvl.  35.  Calvert  v.  Joliffe,  2  fi.  &  Ad. 
418.  and  see  Groombridge  v.  Fletcher,  2  DowL  353.  See 
Gwillim  v.  Barker,  1  Price,  274.  The  statute  says  that  the 
party  at  whose  suit  the  execution  is  sued  out,  shall  pay  the 
rent ;  but  as  it  is  the  sheriff  who  removes  the  goods,  he  is  the 
party  always  deemed  liable;  and  the  landlord  may  proceed 
against  him  for  the  amount,  either  by  application  to  the  court 
or  by  action.  See  Duck  v.  Braddyl,  13  Price,  455.  Green  v. 
Austin,  3  Camp.  260.  The  sheriff  however  must  have  notice 
of  rent  being  due ;  Smith  v.  Russell,  3  Taunt.  400 ;  but  if  this 
notice  be  given  at  any  time  whilst  the  goods  or  their  produce 
are  in  the  hands  of  the  sheriff,  it  will  be  sufficient.  Arnitt  v. 
Garnett,  3  B.  &  A.  440.  Even  where  a  sheriff,  knowing  that 
rent  was  due  to  a  landlord,  proceeded  to  sell  the  tenant's  goods 
under  ajS.  fa.  without  retaining  the  rent,  he  was  holden  to  be 
liable  for  it  to  the  landlord  under  this  statute,  although  no 
specific  notice  had  been  given  to  him  by  the  landlord  that 
such  rent  was  due.  Andrews  v.  Dixon,  3  B.  &  A.  645.  And 
this  notice  may  be  given  on  the  part  of  a  mortgagee,  or  of  the 
original  landlord,  or  of  both  jointly.  See  Colyer  v.  Speer,  2 
Brod.  &  B.  67.  Where  an  agent  of  the  landlord  consented  to 
the  tenant's  goods  being  sold,  upon  the  officer  giving  his  un- 
dertaking for  the  year's  rent  due,  it  was  holden  that  the  land- 
lord, after  that,  could  not  maintain  any  action  against  the  she- 
riff for  the  rent,  although  the  officer  did  not  perform  his  un- 
dertaking, and  although  the  undertaking  was  in  feet  void  by 
the  statute  of  Frauds,  for  not  stating  a  consideration.  Rothe- 
rey  v.  Wood,  3  Camp.  24. 

Where  a  crop  of  growing  corn  was  sold  under  nfi.fa.  with 
other  property,  and  the  landlord  on  that  occasion  was  paid  a 
year's  rent ;  afterwards  and  before  the  corn  was  ripe,  the  land- 
lord distrained  it  for  rent  due  subsequently  to  the  sale :  the 
court  held  that  the  distress  was  illegal ;  that  growing  corn 
purchased  under  a  fi.  fa.  cannot  be  distrained,  unless  the 
tenant  allow  it  to  remain  upon  the  land  an  unreasonable  time 
after  it  is  ripe.    Peacock  v.  Purvis,  2  Brod.  &  B.  362. 

3.  Elegit. 

The  writ  of  elegit  was  given  by  stat.  Westminster  2  (13  Ed. 
1)  c.  18,  by  which  a  plaintiff,  who  recovers  debt  or  damages 
in  the  King's  court*  is  allowed  to  elect,  to  have  a  writ  of  fieri 
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facias,  or  that  the  sheriff  shall  deliver  to  him  all  the  chattels 
of  the  defendant,  (save  his  oxen,  and  beasts  of  his  plough), 
and  the  one  half  of  his  land  until  the  debt  be  levied,  upon  a 
reasonable  price  and  extent.  And  as  by  later  statutes,  (23  H. 
8,  c.  15,  s.  1,  and  4  J.  l,c.  3,  s.  2,)  a  defendant  shall  have  the 
same  writs  of  execution  for  bis  costs  as  a  plaintiff  for  his  da- 
mages, &c.  a  defendant  may  of  course  have  a  writ  of  elegit,  if 
he  will.  If  there  be  judgment  against  two,  and  one  of  them 
die,  the  elegit  must  be  against  the  survivor,  and  the  heir,  and 
terretenants  of  the  deceased  (the  latter  being  previously 
made  parties  to  the  judgment  by  scire  facias)  ;  for  although 
the  judgment  survives  as  to  the  personalty,  it  does  not  as  to 
the  real  estate.    2  Sound.  51,  note  4. 

As  to  the  manner  of  suing  out  the  writ,  its  teste  and 
rettirn,  the  sum  for  which  it  is  to  be  filled  up,  and  the  form  of 
the indorsement,  see  ante,  p.  362,  &c.  It  only  remains  to  notice 
the*  manner  in  which  it  is  to  be  executed,  and  what  property 
may  be  extended  under  it. 

What  property  may  be  extended,  Sfc]  In  the  first  place  the 
sheriff  is  to  deliver  to  the  execution  creditor,  all  the  goods 
and  chattels  of  the  debtor  (except  his  oxen  and  beasts  of  his 
plough),  at  an  appraised  "  price"  or  value,  as  hereafter  men- 
tioned ;  and  if  there  be  sufficient  to  satisfy  the  judgment,  the 
party's  lands  of  course  are  not  to  be  extended. 

But  if  there  be  no  goods,  or  (which  is  the  same  thing)  no 
evidence  of  there  being  any,  then  the  sheriff  shall  extend 
a  moiety  of  all  the  debtor's  freehold  lands,  but  not  his  copy- 
holds ;  Morris  v.  Jones,  2  B.  &  C.  232  ;  but  whether  they  he 
estates  in  possession,  or  in  reversion  after  leases  for  lives 
or  years,  2  Sound.  69,  or  whether  the  debtor  have  the  legal 
estate,  or  the  lands  be  vested  in  others  in  trust  for  him,  29  C. 
2,  e.  3,  s.  10,  (provided  he  have  a  sole  equitable  estate  m 
them,  Harris  v.  Pugh,  4  Bing.  335,)  see  2  Sound.  11,  note  17, 
is  immaterial.  A  term  for  years  may  either  be  delivered  to 
the  judgment  creditor,  at  an  appraised  price  or  value,  as  any 
other  chattel,  or  a  moiety  may  be  extended  in  the  same  man- 
ner as  other  lands.     2  Sound.  68,  e,  f. 

Writ,  how  executed.']  The  writ  is  executed,  by  the  sheriff 
summoning  an  inquest,  *o  appraise  the  goods  and  extend  the 
lands ;  and  their  inquisition  constitutes  his  return  to  the  writ. 
Upon  leaving  the  writ  of  elegit,  at  the  sheriffs  office,  the  under  - 
sheriff  will  appoint  a  time  for  its  execution ;  no  notice  to  the 
debtor  is  necessary.  At  the  time  appointed,  attend  with  your 
witnesses  and  other  necessary  evidence  of  the  goods,  and  their 
value  Of  you  claim  to  have  them  delivered  to  you),  and  the 
metes  and  bounds  of  the  defendant's  lands,  houses,  Sfc.  and  their 
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annual  value ;  and  as  you  are  aware  beforehand  of  what  you 
will  be  able  to  prove  to  the  inquest  in  these  respects,  you  will 
have  no  difficulty  in  getting  the  inquisition  drawn  by  a  barrister 
or  pleader,  and  you  may  have  it  engrossed,  (leaving  a  few 
blanks  to  be  of terwards  filled  up),  ready  for  the  inquest  to  sign, 
immediately  after  the  elegit  is  executed.  The  proceeding  alto- 
gether is  very  similar  to  the  execution  of  a  writ  of  enquiry. 

It  may  be  necessary  to  mention  that  in  executing  an  elegit, 
the  sheriff  is  not  bound  to  deliver  a  moiety  of  each  particular 
tenement  and  farm,  &c.  but  only  certain  tenements,  &c.  mak- 
ing in  value  a  moiety  of  the  whole.  Doe  v.  Earl  Abingdon,  2 
Doug.  473.  Where  two  elegits,  on  different  days,  were  lodged 
with  the  sheriff  against  the  same  party,  and  under  the  first 
writ  he  extended  a  moiety  of  the  defendant's  lands,  but  under 
the  second  writ  he  extended  the  whole  of  the  remaining 
moiety,  instead  of  extending  only  a  moiety  of  that  moiety : 
the  court  held  that  the  inquisition  on  the  second  writ  was 
void,  and  that  it  was  not  even  necessary  to  move  to  set  it 
aside.  Morris  v.  Jones,  2  B.  &  C.  232.  But  where  two  elegits 
were  issued  on  the  same  day,  upon  judgments  signed  in  the 
same  term,  it  was  holden  that  the  sheriff  might  extend  upon 
each  an  entire  moiety  of  the  defendant's  land,  although  the 
judgments  were  at  the  suit  of  different  plaintiffs,  and  the  in- 
quisition on  the  second  writ  recited  that  a  moiety  had  been 
extended  under  the  first.  Doe  v.  Creed,  5  Bing.  327.  The  in- 
quisition must  set  out  the  moiety  extended,  by  metes  and 
bounds,  otherwise  it  will  be  void ;  Fenny  v.  Durrani,  IB.  & 
A.  40 ;  and  an  objection  on  this  ground  may  be  taken  at  nisi 
prius,  in  ejectment  for  the  moiety  extended.  Id'. 

Get  the  writ  returned  and  filed,  and  enter  upon  the  roll  an 
award  of  the  writ  and  the  inquisition ;  see  the  forms.  Arch. 
Forms,  162,  163.  You  may  then  commence  an  ejectment,  to 
recover  the  moiety  of  the  lands  extended. 

After  the  debt  and  costs  have  been  satisfied,  the  tenant 
may  get  back  his  land  by  a  scire  facias  ad  rehabendam  terram, 
see  2  Sound.  72,  w.,  or  by  bill  in  equity.  But  a  much  easier 
and  more  simple  mode  of  proceeding  in  such  a  case,  is,  to  ap- 
ply to  the  court,  upon  affidavit,  who  will  thereupon  refer  it  to 
the  master  to  take  an  account  of  the  rents  and  profits  actually 
received ;  and  if  it  appear  that  the  debt,  &c.  has  thereby  been 
satisfied,  they  will  order  possession  .to  be  restored  to  the 
defendant.    Price  v.  Forney,  3  B.  &  C.  733. 

If  lands,  however  trifling  the  value,  be  extended  under  an 
elegit,  the  party  cannot  afterwards  sue  out  *fi.  fa.  or  ca.  jo. 
on  the  same  judgment;  2  Sound.  68,  6,  c;  but  he  may  sue 
out  other  writs  of  elegit  directed  to  the  sheriffs  of  other 
counties.    Id.  68,  ©. 
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4.  Capiat  ad  satisfaciendum. 

The  manner  in  which  this  writ  is  sued  out,  its  teste  and  re- 
turn, the  sum  for  which  it  is  to  be  filled  up,  and  the  form  of  the 
indorsement  upon  it,  have  been  already  fully  noticed,  ante,  p. 
362,&c.  As  to  the  manner  in  which  the  writ  is  executed,  see  ante, 
title  "Arrest**  p.  100 ;  upon  an  arrest  under  a  ca.  sa.  however, 
it  is  not  necessary  to  serve  a  copy  of  the  writ  upon  the  debtor, 
as  in  the  case  of  an  arrest  upon  mesne  process ;  nor  is  it  neces- 
sary that  the  officer  should  wait  twenty-four  hours  before  he 
takes  the  party  to  prison.  Evan*  v.  Atkins,  4  T.  R.  555.  See 
ante,  p.  103.  Where  the  defendant  was  illegally  arrested 
upon  mesne  process,  at  a  time  when  a  ca.  sa.  against  him,  at 
the  suit  of  another  party,  was  lying  in  the  hands  of  the 
sheriff,  Littledale,  J.  held,  that  however  the  defendant  might 
be  entitled  to  be  discharged  as  to  the  mesne  process,  the  she- 
riff was  fully  warranted  in  detaining  him  upon  the  ca.  $a.,  as 
that  writ  attached  the  instant  the  defendant  was  in  custody. 
Arundel  ▼.  Chitty,  1  Dowl.  499.  See  Afackie  v.  Warren,  5 
Bing.  176.  As  to  privilege  from  arrest,  see  ante,  p.  102. 
Where  the  defendant  pleaded  peerage,  and  there  was  judg- 
ment thereon  of  respondeat  ouster,  and  the  plaintiff  then  pro- 
ceeded in  his  action,  obtained  judgment,  and  had  the  defen- 
dant taken  in  execution  upon  a  ca.  sa. :  the  court  refused  to 
set  aside  the  writ,  on  an  affidavit  of  the  peerage,  holding  that 
such  an  application  could  not  be  entertained  after  the  judg- 
ment of  respondeat  ouster.    Digby  v.  Alexander,  1  Dowl.  713. 

Effect  of  discharge.']  If  a  party,  having  another  in  custody 
in  execution,  discharge  him,  he  cannot  afterwards  take  him 
again  in  execution  for  the  same  debt,  or  have  any  writ  of  ex- 
ecution against  his  property,  although  he  was  discharged 
upon  an  undertaking  to  do  something  which  he  afterwards 
failed  to  do,  Tanner  v.  Hague,  7  T.  R.  420,  or  upon  an 
express  stipulation  that  the  plaintiff  should  be  at  liberty  to 
take  bim  again.  Blackburn  v.  Stupart,  2  East,  243.  So  if 
there  be  a  joint  ca.  sa.  against  two,  and  both  be  arrested,  and 
the  plaintiff  discharge  one  of  them,  that  will  operate  as  a  dis- 
charge of  the  other.  Ballam  v.  Price,  2  Moore,  235.  Or  if  the 
writ  be  against  two,  and  one  alone  be  arrested,  if  the  plaintiff 
discharge  him,  he  can  never  afterwards  retake  him,  or  take 
the  other,  although  he  discharged  the  first  on  an  undertaking 
which  was  not  afterwards  performed.  Clarke  v.  Clement,  6 
T.  R.  525.  But  where  in  a  warrant  of  attorney,  given  to 
secure  a  principal  sum,  payable  by  instalments  with  interest, 
it  was  stipulated  that  the  lender  might  sue  out  execution 
from  time  to  time  for  the  principal  or  interest,  or  any  part 
thereof;  and  he  afterwards  arrested  him  on  a  ca.  sa.  for  the 
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amount  of  one  instalment,  and  the  interest  then  due*  but  dis- 
charged him  upon  the  undertaking  of  a  third  party  that  he 
should  be  forthcoming  if  it  should  be  necessary  again  to  take 
him  in  execution :  it  was  holden  that  this  was  no  discharge  of 
the  defendant  from  the  residue  of  the  debt,  nor  did  it  prevent 
the  plaintiff  from  having  the  defendant  arrested  for  any  subse- 
quent instalment.  Atkinson  v.  Baynton,  1  Hodg.  7.  So  where 
breaches  are  assigned  in  debt  on  bond  conditioned  to  perform 
covenants,  &c.  (tee  ante,  p.  214),  if  the  defendant  be  taken  in 
execution  for  the  damages  assessed,  and  discharged,  he  may 
afterwards  be  taken  in  execution  for  damages  assessed  for  fur- 
ther breaches  upon  the  same  judgment.  Per  Tindal,  C.  J.  Id. 
11.  So  where  the  discharge  was  effected  by  fraud,  and  the 
plaintiff  had  the  party  arrested  a  second  time,  the  court 
refused  to  discharge  him.  Bakery.  Ridgway,  2  Bing.  41.  So, 
where  several  defendants  were  taken  upon  a  ca.  **.,  and  one 
was  discharged  under  the  Lord's  Act,  and  was  not  opposed :  it 
was  urged  that  the  plaintiff  not  having  opposed  this  defen- 
dant, was  equivalent  to  his  voluntarily  discharging  him,  and 
that  it  therefore  operated  as  a  discharge  of  the  other  defen- 
dants; but  the  court  held  otherwise.  Nadin  v.  Battie,  5 
Bait,  147. 

The  sheriff  is  authorized  by  the  writ  to  arrest  the  party, 
and  have  his  body  in  court  at  the  return  of  the  writ ;  but  he 
is  not  thereby  authorised  to  receive  from  the  party  the 
amount  of  the  debt  and  costs.  If  the  party  arrested  wish  to 
pay  the  amount  of  debt  or  costs,  he  should  pay  or  tender  it  to 
the  execution  creditor  or  his  attorney.  Where  a  defendant, 
who  was  in  custody  under  a  ca.  sa.,  tendered  the  amount  of 
the  debt  and  costs  to  the  plaintiff,  but  he  refused  to  receive  it, 
or  to  give  a  discharge,  unless  the  defendant  would  pay  a  colla- 
teral demand  for  costs  in  another  matter :  it  was  holden  that 
the  defendant  might  maintain  an  action  against  him  for  mali- 
ciously refusing  to  discharge  him,  and  that  the  refusal  to  sign 
the  discharge  was  sufficient  prima  facie  evidence  of  malice,  in 
the  absence  of  circumstances  to  rebut  the  presumption.  Oo- 
zier  v.  Pilling,  4  B.  &  C.  26,  6  D.  &  R.  129. 

Where  a  party  in  custody  on  a  ca.  sa.  escapes,  if  the  escape 
were  negligent,  the  sheriff  or  officer,  &c.  who  had  him  in  cus- 
tody may  retake  him ;  if  voluntarily,  he  cannot. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  Actions  by  them. 

Proceu,  $-c]    In  what  cases  an  executor  or  administrator 
may  sue,  see  1  Sound.  216,  note  I  ;  3  Jt  4  JP.  4,  c.  42,  s.  8. 
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The  action  is  commenced  by  writ  of  summons  or  capias,  as  in 
ordinary  cases,  but  describing  the  plaintiff  as  executor  or  ad- 
ministrator, thus:  "At  the  suit  of  A.  B.  as  executor  of  the 
last  will  and  testament  of  C.  D.  deceased,  "  or"  at  the  suit  of 
A.  B,  as  administrator  of  all  the  goods  and  chattels,  rights 
and  credits,  tchich  were  of  C.  D.  deceased,  at  the  time  of  his 
death,  who  died  intestate. 

Costs  ]  Formerly,  in  all  cases  where  an  executor  or  ad- 
ministrator sued  as  such,  and  where  he  could  have  main- 
tained the  action  only  as  executor  or  administrator,  and  not 
in  his  own  right,  he  was  not  liable  to  costs  if  he  were  non- 
suit or  the  defendant  obtained  a  verdict,  Cooke  v.  Lucas,  2 
Bast,  398.  Tattersall  v.  Groote,  2  B.  k  P.  253.  Barnard  v. 
Higdon,  3  B.  &  A.  213.  Wilton  v.  Hamilton,  1  B.  &  P. 
445.  CockeriU  v.  Kynaston,  4  T.  R.  277,  however  groundless 
the  action  might  have  been.  Jones  v.  Williams,  6  M.  8c  S. 
178.  Nor  was  he  liable  for  costs  upon  judgment,  as  in  case  of 
a  nonsuit.  Booth  v.  Holt,  2  H.  Bl.  277.  Cooke  v.  Lucas,  2 
Bast,  395.  WooUey  v.  Sloper,  2  Dow  I.  208.  Pickup  v.  Whar- 
ton, Id.  388.  And  the  court  would  allow  him  to  discontinue, 
without  paying  costs,  unless  it  appeared  that  he  knowingly 
brought  a  wrong  action,  or  that  it  was  plainly  his  own  fault 
that  rendered  the  discontinuance  necessary.  Stubbing  v. 
Hammond,  8  Moore,  689.  •  Wright  v.  Jones,  2  Smith,  260. 
Harris  v.  Jones,  3  Burr.  1451.  Bennett  v.  Coker,  4  Burr.  1927. 
Melhuxsh  v.  Maunder,  2  New.  Rep.  72. 

But  now,  by  stat.  3  &  4  W.  4,  c.  42,  s.  31,  "  in  every  action 
brought  by  any  executor  or  administrator  in  right  of  the  tes- 
tator or  intestate,  such  executor  or  administrator  shall  (unless 
the  court  in  which  such  action  is  brought,  or  a  judge  of  any 
of  the  superior  courts,  shall  otherwise  order)  be  liable  to  pay 
costs  to  the  defendant,  in  case  of  being  nonsuited,  or  a  ver- 
dict passing  against  the  plaintiff,  and  in  all  other  cases  in 
which  he  would  be  liable,  if  such  plaintiff  were  suing  in  his 
own  right  upon  a  cause  of  action  accruing  to  himself;  and 
the  defendant  shall  have  judgment  for  such  costs,  and  they 
shall  be  recovered  in  like  manner."  An  executor  plaintiff, 
therefore,  in  all  the  cases  above-mentioned,  is  liable  to  costs, 
unless  he  can  make  out  to  the  satisfaction  of  the  court  or  a 
judge,  that  there  are  particular  circumstances  in  his  case, 
which  will  justify  the  court  or  judge  in  exempting  him,  by  an 
exercise  of  that  discretionary  authority  here  given  them. 
Per  Tindal,  C.  J.  in  Wilkinson  v.  Edwards,  1  Bing.  N.  C.  303, 
301.  Farley  y.Briant,  1  Har.  &  W.  775.  and  see  Lysonsv. 
Barrow,  2  if  owl.  807. *  And  the  court  will  not  relieve  him 
from  payment  of  costs,  where  he  has  been  guilty  of  vexatious 
conduct  in  the  management  of  his  cause ;  Wilkinson  v.  Ed- 
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wards,  1  Bing.  N.  C.  301,  3  Dowl.  137  ;  or  where  he  has  pro- 
ceeded to  trial  without  sufficient  evidence ;  Southgate  et.  al. 
v.  Crowley,  1  Bing.  N.  C.  518.  1  Hodg.  1.  3  Dowl.  386,  nom. 
Brown  v.  Croley ;  or  where  he  might,  by  diligence,  have 
ascertained  that  the  defendant  had  a  good  defence  to  the 
action.  Engler  v.  Twisden,  2  Bing.  N.  C.  263,  4  Dowl.  330, 
1  Hodg.  303.  And  not  only  will  the  court  refuse  to  exempt 
the  plaintiff,  in  the  cases  now  mentioned,  but  as  the  act  was 
made  for  the  benefit  of  defendants,  they  will  require  it  to 
be  shewn  that  the  defendant  has  forfeited  by  misconduct  the 
right  the  act  gives  him,  before  they  will  interfere.  Godson  v. 
Freeman,  4  Dowl.  543,  1  Gale,  329.  and  see  diet,  per  Tindal, 
C.  J.  1  Bing.  N.  C.  522,  and  the  judgment  of  Ld.  Denman, 
C.  /.  in  Farley  v.  Briant,  1  Har.  &  W.  776.  The  application 
should  be  made  before  the  costs  are  taxed,  otherwise,  even  if 
the  court  grant  it,  it  will  only  be  upon  payment  of  the  coats 
of  the  application.  Ashton  v.  Poynter,  1  Gale,  57.  This  ap- 
plication may  be  made  to  a  judge  at  chambers ;  supra ;  and  it 
was  in  one  case  holden  by  the  court  of  King's  Bench  that  the 
judge's  order  in  such  a  case  was  final,  and  that  the  court  could 
not  review  it ;  Maddocks  v.  PhUlips,  5  Nev.  &  M.  370,  1  Bar. 
&  W.  251 ;  but  the  court  of  Exchequer  have  since  expressed 
a  strong  opinion  to  the  contrary.  Larkin  v.  Massie,  1  Gale, 
270,  4  Dowl.  239. 

But  if  an  executor  or  administrator  declare  for  a  cause  of 
action  arising  after  the  death  of  the  testator,  or  intestate, 
Bollard  v.  Spencer,  7  T.  R.  358.  Worfield  v.  Worfieid,  Latch. 
220.  Athey  v.  Heard,  Cro.  Car.  219.  HolUs  v.  Smith,  10 
East,  293.  Jones  v.  Jones,  1  Bing.  249,  or  if  he  have  any  one 
count  for  such  a  cause  of  action  in  his  declaration;  Dow- 
biggin  v.  Harrison,  9  B.  &  C.  666.  Jobson  v.  Foster,  1  B.  fc 
Ad.  6.  Slater  v.  Lawson,  1  B.  &  Ad.  893.  CockerUl  v.  Ky- 
naston,  4  T.  R.  277.  and  see  Spivy  v.  Webster,  2  Dowl.  46 ;  or 
if  he  sue  as  executor  or  administrator,  when  he  might  have 
sued  in  his  own  right,  Goldthwayte  v.  Petrie,  5  T.  R.  234,  or 
have  any  one  such  count  in  his  declaration:  Grimstead  v. 
Shirley,  2  Taunt.  116 :  if  in  any  of  these  cases  the  defendant 
have  a  verdict,  or  the  plaintiff  be  nonsuit,  the  latter  will  be 
liable  to  costs.  So  if  an  executor  or  administrator  be  non- 
prossed, he  is  liable  for  the  costs  of  the  non  pros.  Higgs  v. 
Worry,  6  T.  R.  654.  Hawes  v.  Saunders,  3  Burr.  1584.  So 
he  shall  pay  the  costs  of  the  day  for  not  proceeding  to  trial. 
Per  cur.  1  Salk.  314.  Ogle  v.  Moffatt,  Barnes,  107.  Per  Yates, 
J.  4  Burr.  1929.  And  these  cases  are  not  within  stat.  3  &  4 
W.  4,  c.  42,  s.  31,  above-mentioned,  that  statute  extending 
only  to  cases  in  which  an  executor,  as  plaintiff,  was  formerly 
not  liable  to  costs ;  Spence  v.  Albert,  4  Nev.  &  M.  385,  1  Har. 
&  W.I.    Ashton  v.  Poynter,  3  Dowl.  465,  1  Gale,  57;  and 
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therefore  the  court  cannot,  in  their  discretion,  relieve  the 
plaintiff  from  his  liability  for  costs,  in  the  cases  just  now 
mentioned. 

2.  Actions  against  them. 

Process,  Sfc]  In  what  cases  an  action  will  lie  against  an 
executor  or  administrator,  see  1  Sound.  216,  note  1,  and  stat. 
3  &  4  W.  4,  c.  42,  ss.  2,  14.  The  action  is  commenced  by 
writ  of  summons,  as  in  ordinary  non-bailable  actions,  (see 
ante,  p.  38),  but  describing  the  defendant  as  "  executor  of  the 
last  will  and  testament  of  CD.  deceased,"  or  "  administrator 
of  all  the  goods  and  chattels,  rights  and  credits,  which  were 
of  C.  D.  deceased,  at  the  time  of  his  death,  who  died  in- 
testate." 

Costs.]  If  an  executor  or  administrator  plead  a  plea,  which 
admits  his  character  of  executor,  &c.  and  it  be  found  against 
him,  the  judgment  will  be,  that  the  plaintiff  recover  against 
him  the  debt  or  damages  and  costs,  to  be  levied  of  the  goods 
of  the  testator  or  intestate,  if  he  have  so  much  in  his  hands, 
and  if  he  have  not,  then  the  costs  to  be  levied  of  the  proper 
goods  and  chattels  of  the  defendant.  1  Saund.  336,  note  10. 
If  he  plead  ne  unques  executor  or  administrator  only,  and  it  be 
found  against  him,  the  judgment  will  be  that  both  debt  and 
costs  be  levied  de  bonis  testatoris  si,  Sfc.  et  si  non,  8fc.  de  bonis 
propriis.  1  Saund.  336  b.  But  if  the  defendant  plead  several 
pleas,  each  going  to  the  whole  cause  of  action,  and  issue  be 
taken  upon  them,  if  he  succeed  upon  any  one  of  them,  he 
will  be  entitled  to  the  postea  and  the  general  costs  of  the 
cause,  as  in  ordinary  cases.  See  ante,  p.  262.  Thus,  where 
an  executor  pleaded  non  assumpsit,  the  statute  of  limitations, 
and  plene  administratis  and  the  two  first  were  found  against 
him,  but  the  last  for  him,  it  was  holden  that  he  was  entitled 
to  the  postea  and  the  general  costs  of  the  cause.  Ragg  v. 
Weils,  8  Taunt.  129.  Hogg  v.  Graham,  4  Taunt.  136.  See 
Htndsley  v.  Russell,  12  East,  232,  cont.  So  where  an  exe- 
cutor pleaded  non  assumpsit,  ne  unques  executor,  and  plene 
administravit,  and  the  last  alone  was  found  for  him,  the  court 
held  him  to  be  entitled  to  the  postea  and  the  general  costs  of 
the  cause.  Edwards  v.  Bethel,  1  B.  &  A.  254.  But  where  the 
plaintiff,  instead  of  taking  issue  on  the  plene  admmistravit, 
took  judgment  of  assets  quando  acciderint  on  that  plea,  and 
obtained  a  verdict  on  the  non  assumpsit,  it  was  holden  that 
he  was  entitled  to  judgment,  that  the  damages  and  costs 
should  be  levied  de  bonis  testatoris  si,  fyc.  et  si  non,  Sfc.  the 
costs  to  be  levied  de  bonis  propriis.  Marshall  v.  WxLider,  9 
B.  &  C.  655.  If  on  the  other  hand  all  the  issues  be  found  for 
the  defendant,  he  will  of  course  be  entitled  to  costs,  as  in 
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ordinary  cases.  But  if  plene  administravit  alone  be  pleaded, 
and  the  plaintiff,  instead  of  replying  to  it,  take  judgment  of 
assets  quando,  &c.  the  defendant  is  not  liable  to  costs,  1  Saund. 
336  b,  but  the  plaintiff  shall  have  judgment  for  his  costs  as 
well  as  his  debt  or  damages  de  bonis  testatoris  only,  quando, 
&c.     Cox  v.  Peacock,  4  Dowl.  134. 

Devastavit.]  If  an  executor  or  administrator,  upon  being 
sued,  allow  judgment  to  pass  against  him  by  default,  or  do 
not  plead  plene  administravit,  or  if  he  plead  such  plea  and  it 
be  found  against  him,  he  thereby  admits  that  he  has  assets  of 
the  testator  or  intestate  to  the  amount  of  the  plaintiff's  claim; 
and  if  ifi.fa.  de  bonis  testatoris  afterwards  issue  against  the 
defendant,  and  no  such  goods  be  found,  the  sheriff's  return  of 
nulla  bona  will  be  sufficient  primd  facie  evidence  that  he  has 
wasted  them,  and  it  will  then  be  for  the  defendant  to  shew 
that  he  did  not  waste  the  goods,  but  on  the  contrary  he  was 
reafly  to  give  them  to  the  sheriff,  and  that  it  was  therefore  the 
sheriff's  fault  that  he  had  not  levied  the  debt,  &c.  of  them. 
Leonard  v.  Simpson,  1  Hodg.  251.  and  see  1  Saund.  219,  note  8, 
337,  note  1.  Formerly  in  such  a  case,  it  was  usual  to  pro- 
ceed by  a  jcire  fieri  enquiry,  requiring  the  sheriff  to  levy  the 
debt  of  the  goods  of  the  testator,  if  they  could  be  found,  but 
if  not,  and  that  it  should  appear  by  inquisition  that  the 
defendant  had  wasted  them,  then  to  warn  him  to  appear,  &c. 
See  1  Saund.  219,  8fc.  But  this  is  seldom  adopted  in  practice 
at  present.  As  to  the  costs  of  a  scire  fieri  enquiry,  see  Palmer 
v.  Waller,  5  Dowl.  315.  The  present  practice  is,  to  bring  an 
action  of  debt  on  the  judgment  against  the  executor  or  ad- 
ministrator, suggesting  a  devastavit;  and  if  you  succeed  in 
that,  you  may  have  execution  against  the  property  or  person 
of  the  defendant,  as  in  ordinary  cases.  See  1  Saund.  219  a. 
Sfc.     Ward  v.  Thomas,  2  Dowl.  87. 


FEIGNED  ISSUE. 

If  a  feigned  issue  be  ordered  by  a  court  of  equity,  the 
terms  of  it  are  dictated  by  the  court,  and  form  the  subject  of 
an  interlocutory  decree  or  order ;  if  by  a  court  of  law,  the 
terms  of  it  are  comprised  in  the  rule  made  upon  the  subject. 
Let  the  plaintiff* s  attorney  get  a  copy  of  the  decree  or  rule,  and 
lay  it  before  counsel,  with  instructions  to  draw  the  issue ;  and 
when  drawn,  serve  a  copy  of  it  upon  the  opposite  attorney,  who 
will  get  it  settled  by  counsel  upon  his  part.  When  settled,  you 
may  give  notice  of  trial,  sue  out  jury  process,  make  up  the 
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nisi  priiis  record,  and  proceed  to  trial,  a*  in  ordinary  cases.  In 
feigned  issues  from  a  court  of  equity,  it  is  not  necessary  or  usual 
to  sign  final  judgment. 

If  the  issue  be  directed  by  a  court  of  equity,  that  court 
will  make  such  order  as  to  costs  as  it  may  think  right.  But 
if  the  issue  were  directed  by  a  court  of  law,  the  costs  follow 
the  event  of  the  issue,  in  the  same  manner  as  in  an  ordinary 
action;  the  court  have  no  authority  to  order  otherwise, 
Herbert  v.  mUiamson,  1  Wtis.  3*J4.  Ld.  FitzwMiam  v.  Max- 
well, 7  Taunt.  31,  unless  perhaps  where  they  reserve  that 
authority,  by  consent  of  the  parties,  at  the  time  they  grant 
the  issue,  or  as  a  condition  of  their  granting  it.  See  Hoskins 
v.  Ld.  Berkely,  4  T.  R.  402. 

If  the  issue  be  out  of  Chancery,  any  motion  for  a  new 
trial  must  be  made  to  that  court  by  which  the  issue  was 
directed.  Even  where  the  judge  at  the  trial  reserved  certain 
points  of  law  for  future  consideration,  the  court  of  law  re- 
fused to  entertain  the  motion  for  a  new  trial.  Stone  v.  Marsh, 
SDowl.  71. 


HABEAS  CORPUS. 

The  writ  of  habeas  corpus  ad  faciendum  et  recipiendum,  is 
of  three  kinds:  the  writ  ad  faciendum  et  recipiendum  merely, 
and  which  is  usually  called  the  habeas  corpus  cum  causd ;  the 
habeas  corpus  ad  respondendum  et  ad  faciendum  et  recipiendum  ; 
and  the  habeas  corpus  ad  satisfaciendum,  et  ad  faciendum  et 
recipiendum.    These  we  shall  now  consider  in  their  order. 

Habeas  Corpus  cum  causd.]  If  a  defendant  be  in  custody  of 
the  sheriff,  or  in  the  Queen's  Bench  prison,  under  process 
from  the  court  of  Common  Pleas  or  Exchequer,  he  has  a  right 
to  have  himself  removed  to  the  Fleet  by  this  writ.  Or  if  he 
be  in  custody  of  the  sheriff,  or  of  the  warden  of  the  Fleet, 
under  process  from  the  courts  of  Queen's  Bench,  he  has  a 
right  to  have  himself  removed  to  the  Queen's  Bench  prison 
by  this  writ. 

If  a  defendant  be  in  custody  under  process  of  an  inferior 
court,  in  the  prison  of  such  court,  he  may  have  himself  removed 
to  the  Queen's  Bench  prison  or  the  Fleet,  and  the  cause  at 
the  same  time  removed  into  the  court  of  Queen's  Bench, 
Common  Pleas,  or  Exchequer,  respectively,  by  this  writ*.  So, 
tf  he  be  not  in  actual  custody  under  process  of  the  inferior 
court,  but  have  been  bailed,  or  if  the  process,  although  in 
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form  against  the  person,  have  been  only  served  upon  him,  he 
may  have  the  cause  removed  into  the  court  of  Queen's  Bench, 
&c.  by  this  writ.  But  in  these  cases  the  writ  of  habeas  must 
be  delivered  to  the  steward  or  judge  of  the  inferior  court, 
before  issue  or  demurrer  joined,  21  J.  1,  c.  23,  *.  2,  or,  where 
the  defendant  has  allowed  judgment  to  go  by  default,  before  a 
writ  of  enquiry  shall  be  executed.  Oodley  v.  Marsden,  6  Bing. 
433.     Smith  v.  Sterling,  3  Dowl.  609. 

If  a  defendant  be  in  custody,  and  you  wish  to  have  him 
brought  up,  for  the  purpose  of  rendering  him  in  discharge  of 
his  bail,  you  may  have  him  brought  up  by  this  writ. 

In  order  to  sue  out  the  writ,  get  a  Hank  form  at  the  sta- 
tioner's, and  Jill  it  up.  See  the  form,  Arch.  Forms,  254.  The 
direction  may  be  thus : — "  To  the  marshal  of  our  prison  of  the 
Marshalsea  before  us ;"  or  "To  the  warden  of  our  prison  of 
the  Fleet ;"  or  "  To  the  judges  of  our  palace  court  at  West- 
minster, and  to  each  of  them ;"  or  "  To  the  sheriff  of  the 

county  of ;"  or  when  to  the  sheriff  court  of  London, 

"  To  the  sheriffs  of  London ;"  or  when  to  the  mayor's  court  of 
London,  "  To  the  mayor,  aldermen  and  sheriffs  of  London ;" 
and  the  like  in  other  cases.  Get  it  signed  and  sealed.  Then 
take  it  to  the  office  of  the  officer,  fyc.  to  whom  it  is  directed,  and 
he  will  execute  it. 

Habeas  corpus  ad  respondendum.']  This  writ  is  for  bringing 
a  prisoner  into  court,  for  the  purpose  of  declaring  against 
him.  Formerly  it  was  necessary,  where  a  defendant  was  in 
custody  of  the  warden  on  process  of  the  court  of  King's 
Bench,  and  the  plaintiff  wished  to  declare  against  him  in  that 
court ;  or  where  a  defendant  was  in  custody  of  the  marshal 
on  process  of  the  court  of  Common  Pleas  or  Exchequer,  and 
the  plaintiff  wished  to  declare  against  him  in  either  of  these 
courts  respectively :  in  these  cases  the  defendant  was  by  virtue 
of  this  writ  brought  into  the  court  out  of  which  the  writ 
issued,  and  charged  there  with  a  declaration,  and  he  was  then 
committed  in  custody  to  the  prison  of  the  court  in  which  he 
was  so  charged.  See  the  form  of  the  writ,  Arch.  Forms,  530. 
But  this  is  no  longer  necessary ;  since  by  stat.  2  &  3  W.  4,  c 
39,  s.  S,  proceedings  against  prisoners  in  custody  of  the  mar- 
shal or  warden  shall  be  as  against  prisoners  in  the  custody  of 
the  Bheriff,  and  against  prisoners  in  custody  of  the  sheriff  you 
may  declare  without  bringing  them  up  by  habeas,  you  may 
now  declare  in  the  Queen's  Bench  against  a  prisoner  in  cus- 
tody of  the  warden  under  process  of  that  court,  or  in  the 
Common  Pleas  or  Exchequer  against  a  prisoner  in  custody  of 
the  marshal  under  process  of  those  courts  respectively, 
without  bringing  him  up  by  habeas  or  changing  the  cuasflsV, 
the  declaration  being  against  him  as  in  custody  of  the  warden 
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or  marshal  respectively.  Barnett  v.  Harris,  2  Dowl.  187. 
And  as  this  may  be  done,  it  is  probable  the  court  would  not 
now  grant  the  writ  of  habeas  corpus  ad  respondendum. 

Habeas  corpus  ad  satisfaciendum.']  This  writ  is  to  bring  a 
prisoner  up  to  court,  for  the  purpose  of  charging  him  in  exe- 
cution. It  is  required  in  all  cases,  where  the  defendant  is  in 
the  custody  of  the  warden ;  and  also  in  all  cases  where  he  is 
in  custody  of  the  marshal,  except  where  the  action  is  in  the 
Queen's  Bench,  and  the  defendant  is  already  in  custody  in  the 
action.  See  post,  title,  "  Prisoner,"  and  see  the  form  of  the 
writ,  Arch.  Forms,  480,  531.  Also  if  a  plaintiff,  who  is  non- 
suit, or  has  a  verdict  against  him;  be  a  prisoner,  he  may  be 
brought  up  by  this  writ,  for  the  purpose  of  being  charged  in 
execution  for  the  costs.    Furnival  v.  Stringer,  5  Dowl.  195. 


Aa  to  the  habeas  corpus  wi  testificandum,  see  post,  title, 
"  Witness"  And  as  to  the  writ  of  habeas  corpora  juratorum, 
see  post,  title,  "  Jury  Process." 


HUNDREDORS,  &c.  ACTIONS  AGAINST. 

Against  Hundredors.]  Formerly  the  mode  of  proceeding  in 
an  action  against  the  inhabitants  of  a  hundred,  for  damage 
done  by  rioters,  and  in  other  cases,  was  by  original  writ  and 
attachment.  But  now  it  is  by  writ  of  summons,  as  in  ordi- 
nary cases ;  see  2  W.  4,  c.  39,  i .  1 ;  and  "  every  such  writ 
issued  against  the  inhabitants  of  a  hundred  or  other  like  dis- 
trict, may  be  served  on  the  high  constable  thereof,  or  any  one 
of  the  high  constables  thereof."  Id.  s.  13.  To  this  writ  the 
high  constable  enters  an  appearance,  and  the  proceedings  then, 
to  judgment  inclusive,  are  the  same  as  in  other  cases.  As  to 
actions  against  the  hundred  for  damage  feloniously  done  to 
buildings  by  rioters,  see  stat.  7  &  8  O.  4,  c.  31. 

Execution  for  the  plaintiff  is  by  writ  of  fieri  facias,  against 
the  inhabitants  of  the  hundred  generally,  directed  to  the 
sheriff  of  the  county  in  which  the  hundred  is  situate.  And 
in  cases  within  stat.  7&8G.4,  c  31,  "wherever  the  plaintiff 
in  any  such  action  shall  recover  judgment,  whether  after  ver- 
dict or  by  default  or  otherwise,  no  writ  of  execution  shall  be 
executed  on  any  inhabitant  of  the  hundred  or  other  like  dis- 
&*&,  nor  on  such  high  constable ;  but  the  sheriff,  upon  receipt 
of  the  writ  of  execution,  shall  (on  payment  of  the  fee  of  five 
shillings  and  no  more)  make  his  warrant  to  the  treasurer  of 
the  county,  riding  or  division,  in  which  such  hundred  or  other 
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like  district  shall  be  situate,  commanding  him  to  pay  to  the 
plaintiff  the  sum  by  the  said  writ  directed  to  be  levied,  and 
such  treasurer  is  hereby  required  to  pay  the  same,  as  also  any 
other  sum  ordered  to  be  paid  by  him  by  virtue  of  this  act,  out 
of  any  public  money,  which  shall  then  be  in  his  hands,  or 
shall  come  into  his  hands  before  the  next  general  or  quarter 
sessions  of  the  peace  for  the  said  county,  riding  or  division ; 
and  if  there  be  not  sufficient  money  for  that  purpose,  before 
such  sessions,  he  shall  give  notice  thereof  to  the  justices  of 
the  peace  at  such  sessions,  who  shall  proceed  in  the  manner 
hereinafter  mentioned."  7  &  8  G.  4,  c.  31,  s.  6.  The  A  /a. 
shall  be  indorsed  thus :  "  The  within  damages  are  to  be  levied 
according  to  statute  7  fit  8  G.  4,  c.  31,"  adding  the  attorney* a 
name  and  residence,  and  the  day  of  the  month  and  year.  A* 
to  the  mode  of  reimbursing  the  high  constable  for  his  ex- 
penses in  defending  the  action,  see  7  &  8  0.  4,  c.  31,  s.  7. 
See  also  the  summary  mode  of  proceeding  given  by  the 
statute,  in  all  cases  where  the  injury  sustained  does  not  ex- 
ceed the  sum  of  £30.    Id.  $.  8,  Sfc. 

Against  inhabitants  of  a  city,  $*<;.]  In  all  actions  against 
"  the  inhabitants  of  any  county  of  any  city  or  town,  or  the 
inhabitants  of  any  franchise,  liberty,  city,  town  or  place,  not 
being  part  of  a  hundred  or  other  like  district,"  the  action  in 
like  manner  must  be  commenced  by  writ  of  summons,  as 
other  non-bailable  actions,  (see  1  W.  4,  c.  39,  #.1).  and  the 
writ  may  be  served  "  on  some  peace-officer  thereof."  Id,  i. 13. 


HUSBAND  AND  WIFE. 

1.  Actions  by  them. 

In  what  cases  husband  and  wife  must  join  in  the  action,  in 
what  cases  the  husband  must  or  may  sue  alone,  see  Arch.  PL 
&  Bv.  37 — 42.  If  a  woman,  living  apart  from  her  husband, 
bring  an  action  in  the  joint  names  of  her  husband  and  herself, 
without  her  husband's  consent,  although  the  court  will  not 
interfere  and  stay  the  proceedings  at  the  instance  of  the  de- 
fendant, Chambers  v.  Donaldson,  9  East,  470,  yet,  at  the 
instance  of  the  husband,  they  will  stay  the  proceedings,  until 
he  is  indemnified  to  the  satisfaction  of  the  master,  against 
the  costs  of  the  action.  Harrison  et  ux  v.  Almond,  1  Har*  k 
W.  119,  4  Dowl.  321.  As  to  the  affidavit  to  hold  to  bail,  in  an 
action  by  husband  and  wife,  see  ante,  p.  27.  The  proceedings, 
in  other  respects,  to  judgment  inclusive,  are  the  same  as  in 
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ordinary  cases.  Where  husband  and  wife  were  taken  in  exe- 
cution for  the  costs  of  a  nonsuit,  Patteson,  J.  ordered  the  wife 
to  be  discharged,  unless  the  defendant  should  shew,  within 
two  days,  that  certain  property,  which  it  was  alleged  she  was 
entitled  to  under  a  will,  was  settled  to  her  sole  and  separate 
use.     Hood  v.  Matthews,  2  Dowl.  149. 

If  a  feme  sole  obtain  judgment;  and  marry  before  execution, 
%  Metre  facia*  must  be  sued  out  to  make  the  husband  a  party 
to  the  record,  in  order  to  execute  the  judgment.  2  Sound. 
72  A.  If  a  warrant  of  attorney  be  given  to  a  feme  sole,  and 
she  marry,  judgment  cannot  be  entered  up  without  the 
leave  of  the  court ;  and  on  an  application  for  such  leave,  the 
court  require  an  affidavit  of  the  marriage,  the  due  execution 
of  thewarrant  of  attorney,  and  of  the  debt  being  due  and 
unpaid.  Metcalfe  etux  v.  Boote,  6  D.  &  R.  46.  On  the  other 
hand,  if  husband  and  wife  obtain  judgment,  and  she  die,  he 
may  either  sue  out  a  $cire  facias,  or  proceed  to  execution  in 
the  joint  names  without  it.    2  Sound.  72  /. 

2.  Action*  against  them. 

As  to  holding  a  married  woman  to  bail,  with  or  without  her 
husband,  see  ante,  p.  38,  39. 

In  non-bailable  actions,  the  husband  must  enter  an  appear- 
ance for  both.  Where  an  appearance  was  entered  for  both  by 
an  attorney,  but  without  the  authority  of  the  husband,  and  the 
husband  on  that  account  moved  to  set  it  aside :  the  court 
refused  the  motion,  as  it  appeared  that  the  wife  had  given 
instructions  for  it.  William*  v.  Smith,  1  Dowl.  632.  If  the 
action  be  brought  against  the  wife  alone,  she  must  appear  in 
person,  and  not  by  attorney;  at  least,  after  appearing  by 
attorney,  she  cannot  plead  or  otherwise  avail  herself  of  her 
coverture. 

If  the  process  be  against  husband  and  wife,  the  declaration 
must  also  be  against  both.  Where  both  were  arrested,  and  the 
wife  discharged  upon  filing  common  bail,  a  declaration  against 
the  husband  alone  was  holden  to  be  irregular.  Cattarn*  v. 
Player,  3  D.  &  R.  247.  The  other  proceedings,  to  judgment, 
are  the  same  as  in  ordinary  cases. 

Execution.']  The  writs  of  execution  are  the  same  as  in  ordi- 
nary cases.  If  a  married  woman,  sued  as  a  feme  sole,  be  taken 
on  a  ca.  *a.  the  court  will  not  relieve  her  on  the  ground  of 
her  coverture,  but  will  leave  her  to  her  remedy  by  writ  of 
error.  Mo*e*  v.  Richardson,  8  B.  &  C.  421.  So,  if  a  married 
woman  be  taken  in  execution  with  her  husband,  in  an  action 
against  them  for  a  debt  due  by  the  wife  before  marriage,  the 
court  will  not  discharge  her,  unless  it  appear  that  she  has  no 
separate  property ;  and  this,  even  although  the  husband  has 

*2 
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been  discharged  under  the  Insolvent  Act.    Sparkes  v.  Bell, 
8  B.  &  C.  1. 

If  an  action  be  brought  against  a  feme  sole,  and  she  marry 
after  judgment  and  before  execution,  the  plaintiff  may  sue 
out  a  scire  facias,  to  make  the  husband  a  party  to  the  record, 
and  then  sue  out  execution  against  both;  2  Saund.  72  k;  or 
he  may  proceed  to  execution  against  her  alone,  without  a 
scire  facias.  Cooper  v.  Hunchin,  4  East,  521.  But  in  an 
action  against  a  married  woman,  where  she  pleads  her  co- 
verture and  has  a  verdict,  the  husband  cannot  have  execution 
for  the  costs,  without  a  scire  facias.  Wartley  v.  Rayner, 
2  Doiig.  637. 


IDIOTS  AND  LUNATICS. 

The  proceedings  in  actions  by  or  against  idiots  or  lunatics, 
are  the  same  as  in  ordinary  cases,  except  that  idiots  must  ap- 
pear in  person,  and  then  any  person  who  may  pray  to  be 
admitted  to  sue  or  defend  for  them,  shall  be  allowed  to  do 
so ;  but  a  lunatic  must  appear  by  guardian,  if  within  age,  or 
by  attorney  if  of  full  age.    4  Co.  124,  Beverley's  case. 

Also  the  court  will  not  discharge  a  defendant,  arrested  upon 
mesne  process,  merely  on  the  ground  that  he  was  a  lunatic  at 
the  time  of  the  arrest,  Nutt  v.  Verney,  4  T.  R.  121,  or  has 
since  become  so.  Kernot  v.  Norman,  2  T.  R.  390.  Ibbotscn 
v.  Ld.  Qalway,  6  T.  R.  133.  Steel  v.  Alien,  2  B.  &  P.  362. 
And  the  same,  where  he  is  arrested  under  a  ca.  sa.  or  other- 
wise in  custody  in  execution.  The  rule,  it  should  seem,  is 
the  same  in  the  case  of  an  idiot. 


IMPARLANCE. 

Formerly,  unless  the  plaintiff  declared  during  the  term  in 
which  the  defendant  appeared,  the  latter  was  not  obliged  to 
plead  as  of  the  same  term  the  declaration  was  delivered,  but 
was  entitled  to  an  imparlance  over  to  the  next  term,  and 
might  have  pleaded  within  the  first  four  days  of  that  term. 
There  were  some  minute  variances  between  the  practice  of 
the  different  courts  upon  the  subject,  which  were  remedied  by 
R.  G.  T.  1  W.  4,  s.  7 ;  and  see  Bdensor  v.  Hoffman,  2  Cromp. 
&  /.  140.      Thompson  v.  Smith,    1  Dowl.  381.     fVhaUey  v. 
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hornet,  Id.  607.  Pirn  v.  Woodman,  Id.  464.  But  the  statute 
2  W.  4,  c.  39,  ».  II,  by  which  it  is  enacted  that  "all  neces- 
sary proceedings  to  judgment  and  execution"  may  be  had 
"  without  delay1'  at  the  expiration  of  eight  days  from  the 
service  or  execution  of  the  process,  has  virtually  abolished 
imparlances ;  and  the  defendant  is  now  bound  to  plead  within 
the  time  limited  for  that  purpose  by  the  practice  of  the 
court,  whether  the  plaintiff  declare  in  term  or  vacation. 
Nurse  v.  Geeting,  3  Doirl.  157.  IVigley  v.  Tomlins,  Id.  7, 
overruling  Frean  v.  Chaplin,  2  Dowl.  523. 


INFANT. 
1 .  Actions  by  Infants. 

An  infant  must  sue  by  prochein  amy,  (usually  the  father,  or 
some  other  friend  with  the  father's  concurrence,  see  Claridge 
v.  Crawford,  1  D.  &  R.  13),  to  be  admitted  by  order  of  a 
judge.  Upon  a  petition  to  the  chief  justice  or  chief  baron  to 
this  effect,  signed  by  the  infant,  with  a  consent  of  the  person 
who  is  to  be  prochein  amy  subscribed  to  it,  and  an  affidavit  of 
the  signatures  of  the  infant  and  prochein  amy,  being  laid  before 
a  judge,  he  will  grant  his  fiat  for  a  rule  accordingly,  and  the 
rule  will  then  be  drawn  up  as  in  ordinary  cases,  on  production 
of  the  fiat.  See  the  forms  of  petition,  consent,  fiat,  8fc.  Arch. 
Forms,  508,  509.  Let  a  copy  of  this  rule  be  annexed  to  the 
declaration,  when  it  is  delivered,  &c.  This  rule  is  confined  to 
the  action  or  actions  specified  in  it,  and  is  not  to  be  deemed 
an  authority  to  prosecute  in  any  other  action.  R.  O.  H.  2 
W.  4,  s.  2. 

An  infant  may  also  sue  by  guardian  ;  but  this  is  not  very 
usual  in  practice.  He  cannot  however  sue  in  his  own  right  by 
attorney ;  if  he  do,  the  defendant  may  plead  this  matter  in 
abatement.  2  Saund.  212  a,  (n.  5).  Formerly,  if  an  infant 
sued  by  attorney,  it  was  error,  and  it  might  be  assigned  either 
by  the  plaintiff  or  defendant ;  but  this  has  been  altered  by 
stat,  21  Jac.  1,  c.  13,  s.  2,  and  4  Ann.  c.  16,  s.  2,  and  now  an 
infant  plaintiff  can  have  no  advantage  of  his  irregularity  in 
suing  by  attorney.  Finley  v.  Jowle,  13  East,  6.  An  infant 
also  cannot  sue  in  person ;  and  hence  it  is  that  he  cannot  sue 
as  a  common  informer ;  for  a  common  informer,  by  stat.  1 8, 
El.  c.  5,  must  sue  either  in  person  or  by  attorney.  Maggs  v. 
Ellis,  Bull,  N.  P.  196. 

After  an  infant  has  sued  by  prochein  amy  or  guardian,  he 
cannot  remove  the  latter,  or  disavow  the  action  of  the  former, 
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Fitz.  N.  B.  63  ft,  without  the  leave  of  the  court.  Goodsom 
v.  Moore,  Cro.  Car.  161. 

If  the  plaintiff  be  nonsuit  or  judgment  be  otherwise  given 
against  him,  the  defendant  may  have  his  remedy  by  attachment 
against  the  prochein  amy  or  guardian  for  the  costs.  Evans  r. 
Davit,  1  Cramp.  &  /.  460.  It  is  doubtful  perhaps  whether  he 
can  take  the  infant  in  execution  for  them ;  Dow  v.  Clarke,  2 
Dowl.  302  ;  but  if  he  do,  the  court  will  not  in  general  inter- 
fere to  relieve  him,  whether  he  have  sued  by  prochein  amy,  &c. 
Gardiner  v.  Holt,  2  Str.  1217,  or  by  attorney.  Fmleyv.  Jowle, 
13  East,  6.  As  to  the  liability  of  the  prochein  amy  or  guardian 
to  the  plaintiff's  attorney,  for  the  amount  of  his  costs,  see 
Marnell  v.  Pichmore,  2  Esp.  473. 

The  court  will  not  oblige  an  infant,  who  sues  by  prochein 
amy,  to  give  security  for  costs ;  they  have  refused  to  do  so, 
even  where  it  was  sworn  that  the  prochein  amy  was  insolvent. 
Yarworth  v.  Mitchell,  2D.&/2.  423. 

2.  Actions,  8fc.  against  Infants. 

An  infant  must  defend  by  guardian,  Co.  Lit.  135,6.  2  Sound. 
117/,  even  although  he  be  sued  in  auter  droit.  Frescobaldi 
v.  Kinaston,  2  Str.  783.  Hindmarsh  v.  Chandler,  7  Tavnt> 
488.  If  he  appear  by  attorney,  and  judgment  be  given  against 
him,  it  will  be  error;  2  Saund.  212,  a.  (n.  4)  and  see  Sevan 
v.  Cheshire,  3  Dowl.  70 ;  or  if  several  defendants  appear  by  at* 
torney,  and  one  of  them  be  an  infant,  it  will  be  error,  and  the 
judgment  shall  be  reversed  as  to  all ;  Id. ;  but  if  judgment 
be  given  for  the  infant,  error  will  not  lie.  Bird  v.  Pegg,  6  B. 
&  A.  418.  In  order  to  prevent  this,  the  plaintiff  may  obtain  a 
rule  or  order  for  striking  out  the  appearance  by  attorney,  and 
that  the  defendant  may  appear  by  guardian  within  a  certain, 
time,  or  that  in  default  thereof  the  plaintiff  may  be  at  liberty 
to  name  a  guardian  to  appear  and  defend  for  him.  2  Saund. 
117,/.  Gladmanv.  Bateman,  Barnes,  418.  The  court  have 
entertained  this  application,  even  after  the  record  was  made 
up  for  trial ;  Shipman  v.  Stevens,  2  Wils.  50 ;  and,  in  eject* 
ment,  Goodright  v.  Wright,  1  Str.  33,  although  not  in  other 
actions,  Power  v.  Jones,  1  Str.  445,  even  after  error  brought. 
A  similar  order  may  also  be  obtained,  where  an  infant  defen- 
dant neglects  to  appear  at  all.    Stone  v.  Atwell,  2  Str.  1076. 

If  an  attorney  undertake  to  appear  for  an  infant,  the 
court  will  compel  him  to  do  it  properly ;  and  if  he  appear  by 
attorney,  they  will  make  him  alter  it,  and  enter  an  appear- 
ance by  guardian.    Stratton  v.  Burgess,  1  Str.  114. 

In  a  non-bailable  action,  the  plaintiff  cannot  enter  an  aj>- 
pearance  for  the  defendant;  if  he  do,  the  court  will  set  it 
aside,  even  after  a  writ  of  enquiry  has  been  executed  and 
final  judgment  signed.    Nunn  v.  Curtis,  4  Dowl.  729. 
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The  guardian  is  appointed  upon  petition,  in  precisely  the 
same  way  as  a  prochein  amy ;  tee  ante,  p.  389 ;  and  see  the 
forms  of  the  petition,  consent,  affidavit,  flat,  -and  rule,  Arch, 
Forms,  511,  512 ;  let  the  rule  be  annexed  to  the  plea  when 
delivered.  The  guardian,  by  consenting  to  defend  for  the  in- 
tant,  makes  himself  liable  to  the  defendant's  attorney  for  the 
coats  of  the  defence,  whether  he  interfere  or  not  in  the  con- 
duct of  the  action.    MarneU  y.  Pickmore,  2  Esp.  473. 

Where  an  infant  defendant  was  taken  in  execution  for  the 
damages  and  costs  in  an  action  of  slander,  the  court  refused 
to  discharge  him,  saying  that  they  had  no  jurisdiction  to  do 
so ;  it  appeared  that  he  had  applied  to  the  Insolvent  court  to 
be  discharged,  but  without  success,  for  as  he  was  an  infant  he 
could  not  execute  the  necessary  warrant  of  attorney:  but 
the  court  held  that  this  made  no  difference.  Defriet  v.  Davit, 
1  Bins;.  N.  C.  692,  3  Dowl.  629,  1  Hodg.  103. 

Warrant  of  attorney.']  The  warrant  of  an  attorney  of  an  in- 
fant, is  absolutely  roid ;  and  where  he  gave  it,  with  a  perfect 
knowledge  of  the  law  in  that  respect,  and  in  collusion  with 
another  person,  the  court  felt  themselves  bound  to  order 
It  to  be  delivered  up  to  be  cancelled.  Saunderson  v.  Marr,  1 
H.  Bl.  75.  But  in  such  a  case,  where  it  appears  that  any 
tiling  like  fraud  or  deception  has  been  practised  on  the  plain- 
tiff, the  court  will  require  very  strong  and  convincing  proof  of 
the  infancy;  otherwise  they  will  not  interfere.  Weaver  v. 
8tokes,  4  Dowl.  724,  1  Gale,  380.  Where  an  infant  joins  an 
adult  in  a  warrant  of  attorney,  it  is  void  only  as  against  the 
infant,  and  not  as  against  the  other.  Motteux  v.  St.  Aubin,  2 
W.Bl.  1133. 
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Corporation  books,  %c]  The  general  principle  upon  this  sub- 
ject is,  that  wherever  a  person  holds  a  book  or  document, 
as  trustee  for  another,  he  is  bound  to  allow  that  other  person 
inspection  of  it ;  and  if  he  refuse  to  do  so,  the  court  will  com- 
pel him.  If  a  corporation  bring  an  action  for  toll,  the  defen- 
dant may  have  a  rule  upon  the  town-clerk  to  give  him  inspec- 
tion of  all  charters,  records,  deeds,  &c.  in  his  custody,  relating 
to  such  tolls,  Barnstable  v.  Lathby,  3  T.  R.  303.  Lynn  v. 
Denton,  1  T.  R.  689,  if  such  defendant  be  a  member  of  the 
corporation,  but  not  otherwise.  Mayor  of  Southampton  v. 
Graves,  8  T.  R.  590.  So  in  a  dispute  between  corporators,  an 
inspection  of  the  corporation  documents  relating  to  the  mat- 


392  Inspection  of  Books,  Deeds,  <£-<*. 

ter  in  dispute  will  be  granted  to  either  of  them,  for  they  have 
a  right  to  see  them.    Per  Ld.  Kenyan,  C.  J.  8  T.  R.  592.   And 
in  an  action  by  a  corporation  on  a  bye  law,  the  court  will 
grant  the  defendant  inspection  of  the  bye  law  in  the  books  of 
the  corporation,  whether  he  be  a  member  of  the  corporation 
or  not.     Harrison  v.  Williams,  3  B.  &  C.  162.    On  the  other 
hand,  the  mere  accidental  circumstance  of  a  party  being  a 
member  of  a  corporation,  will  not  give  him  a  right  to  inspect 
the  corporation  books,  &c.  respecting  matters  of  private  con- 
cern, having  no  reference  to  his  rights  as  a  burgess;  and 
therefore  where  an  attorney,  having  brought  an  action  against 
a  corporation  for  the  amount  of  his  bill  for  business  done,  ap- 
plied for  an  inspection  of  the  corporation  books,  to  enable 
him  to  prove  his  retainter,  Littledale,  J.  refused  it,  saying 
that  if  the  plaintiff  wished  the  books  at  the  trial,  he  might 
give  the  defendants  notice  to  produce  them.      Stevens  v. 
Mayor  of  Berwick,  4  Doicl.  277.     As  to  the  inspection  by  free- 
men of  the  books,  &c.  in  which  their  freedom  is  entered,  see 
stat.  3  0.  3,  c.  15,  32  G.  3,  c.  58.     Schuldamy.  Bwmis,  Cowp. 
192.     Datns  v.  Humphreys,  3  M .  &  5.  223.    In  informations 
in  the  nature  of  a  quo  warranto,  the  court,  after  the  rule  for 
the  information  has  been  made  absolute,  will  grant  inspection 
of  the  corporation  books,  Per  Ashurst,  J.  3  T.  R.  581,  but  only 
such  as  relate  to  the  matter  in  dispute,  even  although  the  re- 
lator be  a  member  of  the  corporation.     R.  v.  Babb,  3  T.  R. 
579.    But  in  criminal  cases,  such  as  an  indictment  or  informa- 
tion against  a  member  of  a  corporation,  the  court  will  not 
compel  the  corporation  to  grant  inspection  of  their  books  to 
the  prosecutor.    R.  v.  PurneU,  1  W.  Bl.  37.  1  IVUs.  239.    R. 
v.Hoydon,  1  W.  Bl.  351. 

Court  Rolls.  $?.]  A  copyhold  tenant  of  a  manor,  has  a  right 
to  an  unqualified  inspection  of  the  court  rolls  and  books  of 
the  manor ;  his  right  is  not  confined  to  what  relates  to  bis 
own  title.  R.  v.  Shelley,  3  T.  R.  141.  And  he  is  entitled  to 
such  inspection,  although  no  action  be  pending.  R.  v.  Lucas, 
10  East,  235.  It.  v.  Tower,  4  M.  &  S.  162.  A  freehold 
tenant  of  a  manor,  however,  has  no  such  right  to  inspect  the 
court  rolls,  unless  an  action  be  pending.  R.  v.  AUgood,  7  T. 
R.  746.  But  in  an  action  by  a  stranger  against  the  lord,  the 
stranger  has  no  right  to  such  inspection.  Talbot  v.  ViUeboys, 
3  T.  R.  142,  n.  By  R.  G.  H.  2  W.  4,  s.  102,  "  an  order  upon 
the  lord  of  a  manor,  to  allow  the  usual  limited  inspection  of 
the  court  rolls,  on  the  application  of  a  copyhold  tenant,  may 
be  absolute  in  the  first  instance,  upon  an  affidavit  that  the 
copyhold  tenant  has  applied  for  and  been  refused  inspection." 
This  rule,  however,  it  seems,  relates  only  to  cases  where  an 
action  is  pending ;  in  other  cases  the  application  is  for  a  rule 
nisi  on'.y.     Ex  p.  Best,  3  Dowl.  38. 
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Pubkc  books  and  documents.']  Every  person  is  entitled  to  an 
inspection  of  the  records  of  the  courts  of  law.  So  of  a  writ, 
if  returned,  any  person  may  have  inspection,  as  of  right,  for  it 
is  then  matter  of  record.  Even  where  a  habeas  is  lodged  with 
the  marshal,  the  court  upon  application  will  order  an  inspec- 
tion of  it  and  of  the  committitur  indorsed  upon  it  to  be  given 
to  the  plaintiff's  attorney,  although  the  object  of  the  applica- 
tion be  to  enable  the  plaintiff  to  bring  an  action  against  the 
marshal  for  an  escape ;  Fox  v.  Jones,  7  B.  &  C.  732  ;  for  the 
habeas,  when  delivered  to  the  marshal,  remains  with  him 
quasi  of  record,  and  is  never  filed  with  the  custos  brerium. 
But  if  a  writ  remain  in  the  hands  of  a  sheriff,  the  court  will 
not  order  inspection  of  it,  to  enable  a  plaintiff  to  bring  an  ac- 
tion against  the  sheriff;  R.  v.  Sh.  of  Chester,  1  Chit.  47 fi  ;  if 
inspection  be  required,  it  may  be  had  by  ruling  the  sheriff  to 
return  the  writ.  In  like  manner  every  person  has  a  right  to 
inspect  the  books  of  the  sessions  of  the  peace.  Herbert  v.  Ash- 
burner,  1  WUs.  297.  Every  parishioner  has  a  right  to  inspect 
the  parish  books,  Anon.  2  Chit.  296,  if  he  require  it  for  paro- 
chial purposes,  but  not  otherwise ;  May  v.  Gwynne,  4  B.  &  A. 
30  A.  R.  v.  SmaUpiece,  2  Chit.  288;  but  where  it  was  required 
in  order  to  sustain  an  information  against  overseers  for  mak- 
ing an  illegal  rate,  the  court  refused  it.  R.  v.  Lee,  1  Hits. 
240.  So,  a  member  of  either  of  the  Universities  may  have  in- 
spection of  its  statutes  and  archives,  if  it  become  requisite  in 
any  matter  affecting  him  in  his  relation  of  member;  but 
where  an  information  was  filed  by  the  attorney-general 
against  the  vice-chancellor  of  Oxford,  for  a  misdemeanor  in 
his  office,  the  court  held  that  the  crown  had  no  right  to  such 
inspection.  R.  v.  Purnell,  1  mis.  239,  1  IV.  Bl.  37.  In  like 
manner  a  prebendary  may  have  inspection  of  the  charters,  &c. 
of  the  chapter,  in  any  matter  relating  to  his  prebend ;  Young 
v.  Lynch,  1  W.  Bl.  27 ;  or  a  member  of  the  College  of  Physi- 
cians, inspection  of  the  books  of  the  college ;  but  the  court 
will  not  order  such  inspection  to  be  given  to  a  stranger.  West 
v.  CoL  of  .Physicians,  1  Wils.  240.  Nor  will  the  court,  in  col- 
lateral proceedings,  grant  inspection  of  the  books  of  the  Post 
Office,  Crew  v.  Blackburne,  1  Wils.  249,  2  Str.  1005,  or  Cus- 
tom-house, Benton  v.  Port,  1  (I  its.  240,  as  it  might  probably 
be  prejudicial  to  the  revenue.  See  Atherfold  v.  Beard,  2  T.  R. 
616.  And  where  an  information  was  filed  against  an  officer 
of  the  East  India  Company,  on  charges  of  delinquency  in 
India,  forwarded  upon  the  report  of  a  board  of  enquiry  there, 
the  court  refused  to  grant  the  defendant  an  inspection  of  that 
report,  saying  that  they  had  no  discretionary  power  to  grant 
it.     R.  v.  Holland,  4  T.  R.  691. 

Private  Documents.]  Where  private  account  books  of  the 
plaintiff  came  into  the  hands  of  the  defendant  as  his  agent, 
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the  court  ordered  that  the  plaintiff  should  have  inspection  of 
them,  for  the  defendant  held  them  as  trustee  for  the  plaintiff. 
Jones  v.  Palmer,  4  Dowl.  446.  So,  in  an  action  against  a 
sworn  broker  of  the  city  of  London,  for  negligence  in  making 
a  contract,  the  court,  on  application,  compelled  him  to  pro- 
duce his  books,  in  order  that  the  plaintiff  might  inspect  and 
take  a  copy  of  the  contract.  Browning  v.  Aylurin,  7  B.  k  C. 
204.  But  the  court  cannot  order  that  a  defendant  shall  have 
inspection  of  the  plaintiff's  books;  but  they  may,  if  they 
deem  it  necessary  for  the  ends  of  justice,  enlarge  the  time  for 
pleading,  to  enable  the  defendant  to  get  an  answer  to  a  bill  of 
discovery.     Whitter  v.  Crozalet,  2  T.  R.  683. 

Where  two  or  more  persons  are  parties  to  a  deed  or  other  writ- 
ten instrument,  and  only  one  part  has  been  executed,  whoever 
has  the  custody  of  that  part,  holds  it  as  trustee  for  the  other 
parties,  and  the  court  will  oblige  him  to  give  them  inspection 
of  it.  Blakey  v.  Porter,  1  Taunt,  386.  King  v.  King,  4  Taunt. 
666.  Gigner  v.  Bayley,  5  Moore,  71.  Doe  d.  Morris  v.  Roe,  1 
Qale,  367.  And  the  same,  if  a  deed,  &c.  executed  by  one  per- 
son only,  be  in  the  possession  of  another.  Morrow  v.  Saun- 
ders, 1  Brod.  &  B.  318.  But  if  there  have  been  several  parts 
of  the  deed,  &c.  executed,  and  each  party  had  one,  one  whose 
part  has  been  destroyed  or  lost,  is  not  entitled  to  an  inspec- 
tion or  copy  from  any  of  the  others,  although  his  part  was  lost 
or  destroyed  without  any  fault  upon  his  part.  Street  v.  Brown, 
6  Taunt.  302.  Nor  will  the  court  grant  inspection  to  a  person 
who  was  not  a  party  to  the  deed,  &c.  Brown  v.  Rose,  6  Taunt. 
283.  Ratcliffe  v.  Pteasby,  3  Bing.  146,  unless  he  claim  by  or 
through  some  person  who  was  a  party.  See  Bateman  v.  PMf- 
lips,  4  Taunt.  161.  But  the  court  refused  to  compel  a  party 
to  allow  inspection  of  his  title  deeds,  to  a  person  who  sup- 
posed that  such  deeds  contained  a  reservation  of  manorial 
rights  in  his  favour,  where  it  did  not  appear  that  the  party 
held  the  deeds  as  trustee  for  the  applicant.  Pickering  v. 
Noyes,  1  B.  &  C.  262.  Where  under  a  warrant  for  felony 
against  a  plaintiff,  the  deed  on  which  the  action  was  brought 
was  taken  from  him,  the  court  ordered  that  a  copy  of  it 
should  be  furnished  to  him  to  declare  upon.  Harris  v.  Aldrit, 
2  Chit.  229.  So  the  court  will  order  inspection  to  a  person,  for 
the  purpose  of  his  ascertaining  who  are  the  subscribing  wit- 
nesses, in  order  to  subpoena  them,  if  Mb  affidavit  shew  that 
he  has  neither  copy  nor  counterpart  of  the  instrument,  and 
that  the  production  and  proof  of  it  at  the  trial  will  be  neces- 
sary for  him.  Anon.  2  Chit.  230.  But  the  court  will  not 
order  a  plaintiff  to  allow  an  officer  of  stamps  to  inspect  the 
instrument  on  which  he  has  declared,  to  see  whether  it  is  on  a 
forged  stamp ;  Chetwind  v.  Marnell,  1  B.  &  P.  271 ;  or  order 
the  plaintiff  to  deposit  bills  of  exchange,  on  which  the  action 
is  brought,  in  the  bands  of  the  officer  of  the  court,  that  they 
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may  be  inspected,  in  order  to  ascertain  whether  they  are  for- 
geries. Hiidyard  v.  Smith,  1  Bmg.  451.  and  see  ThrelfaU  v. 
Webster,  Id.  161.  And  they  have  refused  inspection  of  an 
agreement,  where  the  object  was  to  enable  the  defendant  to 
ptoad  in  abatement  the  nonjoinder  of  others.  Beale  v  Bird,  2 
D.  ft  R.  119.  In  order  to  make  this  application  for  in- 
spection of  a  deed,  ftc.  it  seems  necessary  that  an  action  shall 
at  the  time  be  pending,  for  which  it  may  be  required ;  Ex  p. 
Partridge,  1  Har.  ft  W.  350 ;  and  the  affidavit  must  negative 
the  party's  having  any  copy  or  counterpart  of  the  instrument. 
Morrow  v.  Saunders,  1  Brod.  ft  B.  318. 

Also,  if  a  defendant  have  in  his  possession  a  written  instru- 
ment requiring  a  stamp,  in  which  the  plaintiff  is  interested, 
and  which  may  be  necessary  as  evidence  for  him  at  the  trial, 
the  court  will  make  the  defendant  produce  it,  in  order  that 
the  plaintiff  may  have  it  stamped;  Bateman  v.  Phillips,  4 
Taunt.  157 ;  and  this  is  now  so  much  a  matter  of  ordinary 
practice,  that  a  judge  at  chambers  will  make  an  order  to  that 
effect,  upon  summons.  But  the  court  or  judge  will  not  inter- 
fere, unless  the  applicant  be  interested  in  the  instrument  to 
be  stamped.  Taylor  v.  Osborne,  4  Taunt.  159,  n. 

Other  matters.']  In  an  action  for  goods  sold  and  delivered, 
the  court  refused  to  allow  an  inspection  of  the  goods,  to 
enable  the  plaintiff  to  give  evidence  of  identity,  &c.  Dell  v. 
Taylor,  6  D.  ft  R.  388.  In  an  action  for  infringing  a  patent 
for  making  lace,  the  court  refused  to  compel  the  plaintiff  to 
produce  a  specimen  of  the  patent  lace,  to  enable  the  defendant 
to  prepare  his  defence  to  the  action.  Crofts  v.  Peach,  1 
Hodg.  110. 


INSOLVENT. 
1 .  Compulsive  clause  of  the  Lords'  Act. 

That  part  of  the  Lords'  Act,  which  enabled  prisoners  to  pe- 
tition for  their  discharge  to  the  courts  of  law  at  Westminster, 
is  repealed  by  stat.  1  W.  4,  c.  10.  But  the  compulsive  clause 
of  the  Lords'  Act  is  still  in  force,  and  often  acted  upon. 

If  a  party  committed  or  charged  in  execution  for  a  sum  not 
exceeding  [£300,  33  O.  3,  c.  5,  s.  3,]  shall  not  make  satisfac- 
tion for  the  same  within  three  months  after  he  is  so  com- 
mitted or  charged,  any  of  his  creditors,  upon  giving  him,  his 
other  detaining  creditors,  and  the  sheriff  or  gaoler  in  whose 
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custody  he  is,  twenty  days'  notice  of  his  intention,  may  have 
him  brought  into  court  within  the  first  seven  days  of  the  term 
next  after  the  twenty  days,  or  (if  he  be  in  a  prison  belonging 
to  a  court  of  record,  other  than  the  courts  of  Westminster) 
to  such  court,  at  the  second  court  to  be  holden  after  the 
twenty  days,  or  (if  in  prison  in  a  county  or  other  gaol 
more  than  twenty  miles  from  Westminster  Hail)  at  the  next 
assizes ;  and  may  require  him  to  give  in  a  true  account  in 
writing  of  all  his  real  and  personal  estate,  and  of  all  incum- 
brances affecting  it,  and  to  assign  and  deliver  up  the  same. 
32  G.  2,  c.  28,  J.  16. 

The  debt  due  to  the  creditor  applying,  must  not  exceed 
£300,  Barker  v.  Slater,  2  D.  &  R.  165,  inclusive  of  costs. 
Robins  v.  Cresstvell,  4  Nev.  &  M.  307.  If  the  prisoner  be  in 
execution  at  the  suit  of  several  creditors,  for  debts  amounting 
together  to  more  than  £300,  he  may  be  brought  up  under  this 
compulsive  clause  by  any  one  creditor,  at  whose  suit  he  is  in 
execution  for  a  sum  less  than  that.  Chappell  v.  Ashley,  5  13. 
&  A .  63  7 .  Womersley  v.  Bousjield,  6  Bing.  80 1 .  But  whether 
he  can  be  so  brought  up,  if  any  of  the  other  debts  for  which 
he  is  in  execution  exceed  £300,  has  not  been  decided :  in  the 
only  case  upon  the  subject  (Grove  v.  Parker,  2  Dowl.  626), 
the  court  of  Exchequer  inclined  to  think  that  he  could ;  but 
the  case  was  ultimately  decided  upon  another  point.  A  pri- 
soner in  custody  upon  an  attachment  for  non-payment  of 
costs  in  pursuance  of  an  award,  is  within  the  statute.  R.  v. 
Curwen,  8  Taunt.  57. 

Where  the  prisoner  is  to  be  brought  up  to  one  of  the  courts 
at  Westminster,  the  notices  must  be  given  at  least  twenty 
days  before  the  first  day  of  the  term  in  which  it  is  intended  to 
bring  him  up,  so  that  the  twenty  days  may  have  expired  be- 
fore the  term.  Buxton  v.  Spires,  1  Gale,  322,  4  Dowl.  365. 
Haywood  v.  Priest,  3  Moore  &  S.  388,  2  Dowl.  737.  and  see 
Rogers  v.  Peckham,  3  Dowl.  142.  The  notice  to  the  detaining 
creditors  must  be  given  to  themselves,  if  they  can  be  found ; 
if  not,  then  to  the  attorney  or  attornies  last  employed  by 
them  in  their  proceedings  against  the  prisoner.  32  G.  2,  c. 
28,  s.  16,  17.  See  Chappell  v.  Ashley,  5  B.&A.  537,  li).& 
R.  394.  Where  the  creditor  lived  in  lodgings,  and  the  service 
.was  on  the  landlady,  Littledale,  J.  held  it  to  be  insufficient ; 
but  it  being  afterwards  sworn  that  the  landlady  stated  that  she 
acted  as  servant  to  the  creditor,  his  lordship  granted  the  rule. 
Wood  v.  Gompertz,  4  Dowl.  276,  1  Har.  &  W.  524.  And  the 
affidavit  must  shew  that  all  the  other  detaining  creditors  have 
been  served.  Grove  v.  Parker,  2  Dowl.  626.  See  the  form  of 
the  notice  to  the  prisoner,  Arch.  Forms,  495 ;  to  the  detaining 
creditors,  Id.  496  j  to  the  sheriff  or  gaoler,  Id.  496.  In  town 
cases,  the  motion  must  be  made  so  early  in  the  term,  that 
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the  prisoner  may  be  brought  up  on  the  seventh  day  of  the 
term  at  the  latest.  Acraman  v.  Harrison,  8  Bing.  154.  As  to 
country  cases,  see  R.  v.  Belk,  7  D.  &,R.  234. 

When  the  prisoner  is  brought  up,  the  petition  and  the  affida- 
vits of  service  of  the  notices  are  put  in  ;  and  he  must  then  de- 
liver in  open  court,  upon  oath,  "  a  full,  true  and  just  account, 
disclosure  and  discovery  in  writing,  of  the  whole  of  his  real  and 
personal  estate,  and  of  all  books,  papers,  writings  and  securi- 
ties relating  thereto,  and  of  all  incumbrances  then  affecting 
the  same,  and  the  respective  times  when  made,  to  the  best  of 
his  knowledge  and  belief,  (other  than  and  except  the  neces- 
sary wearing  apparel  and  bedding  of  such  prisoner  and  his 
family,  and  the  necessary  tools  or  instruments  of  his  trade  or 
calling,  not  exceeding  the  value  of  £10  in  the  whole)  ;  which 
account  shall  be  subscribed  with  the  proper  name  or  mark  of 
the  prisoner."     32  G.  2,  c.  28,  *.  17.  see  R.  v.  Balk,  7  D.  & 
R,  234.     If  the  prisoner  deliver  in  a  schedule  of  his  property, 
as  above  directed,  the  property  is  then  assigned  to  such  per* 
son  as  the  court  shall  direct,  in  trust  for  the  petitioning  cre- 
ditor, and  for  such  other  of  the  creditors  as  will,  before  the 
assignment,   by   a  memorandum   in  writing  and   signed   by 
them,  consent  to  his  being  discharged,  and  agree  to  accept  a 
proportionable  dividend  with  the  petitioning  creditor;   and 
upon   executing  this  assignment,  the  prisoner  shall  be  dis- 
charged as  to  the  debt  of  the  petitioning  creditor,  and  the 
debts  of  such  ci editors  as  shall  have  signed  the  consent  now 
mentioned.     32  G.  2,  c.  28,  s.  1 7.    As  to  what  property  passes 
under  the  assignment,  see  Doe  v.  Edgar,  1  Hodg.  43 1 . 

But  if  the  prisoner,  without  ju«t  cause,  refuse  or  neglect  to 
deliver  in  a  schedule  of  his  estate,  within  the  time  aforesaid, 
or  within  sixty  days  then  next  following,  or  refuse  to  assign 
or  convey  the  same  according  to  the  order  of  the  court,  he 
shall  upon  conviction  of  the  same  upon  indictment,  be  trans- 
ported for  seven  years.  32  G.  2,  c.  28,  s.  17.  Where  during 
the  sixty  days,  the  prisoner  had  petitioned  the  Insolvent 
court,  and  had  made  the  usual  assignment  there  of  his  pro- 
perty, and  upon  his  being  brought  up  to  the  court  of  Exche- 
quer at  the  expiration  of  the  sixty  days  he  ottered  this  as  his 
excuse  for  not  executing  the  assignment  under  this  Act,  the 
court  enlarged  the  time  for  executing  this  assignment,  until 
after  the  Insolvent  court  should  have  abjudicated  upon  his  peti- 
tion. Perrott  v.  Deune,  2  Dowl.  284.  and  see  Evans  v.  James, 
1  Dowl.  260.  Re  Payne,  8  Bin*.  194.  Where  after  the  sixty 
days  bad  expired,  without  having  delivered  in  his  schedule, 
the  prisoner  applied  to  be  discharged  under  stat.  48  G.  3,  c. 
123,  as  having  been  twelve  months  in  execution  for  a  debt 
not  exceeding  £20,  the  court  held  that  he  was  entitled  to  his 
discharge,  notwithstanding  his  having  been  brought  up  under 
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the  compulsive  clause  of  the  Lords'  Act.    Davis  v.  Curtis,  5 
Dowl.  344.    Exp.  White,  1  Dowl.  66. 

2.  Discharge  under  stat.  48  0.  3,  c.  123. 

By  stat.  48  G.  3,  c.  123,  s.  1,  all  persons  in  execution 
upon  any  judgment,  in  whatsoever  court  the  same  may 
have  been  obtained,  for  any  debt  or  damages  not  exceed- 
ing £20,  exclusive  of  costs,  and  who  shall  have  lain  in  prison 
for  the  space  of  twelve  successive  calendar  months  next  before 
the  time  of  their  application,  shall,  upon  application  for  that 
purpose  in  term  time,  made  to  some  of  his  majesty's  courts  at 
Westminster,  to  the  satisfaction  of  such  court,  be  forthwith 
discharged  out  of  custody  as  to  such  execution,  by  the  role  or 
order  of  such  court. 

Where  the  debt  for  which  the  prisoner  was  in  execution 
was  exactly  £20,  he  was  holden  to  be  entitled  to  his  discharge, 
Thompson  v.  King,  4  Dotcl.  582.  So  where  in  debt  the  judg- 
ment was  for  £20,  the  debt,  and  one  shilling  nominal  damages, 
Patteson,  J.  held  it  to  be  within  the  Act,  and  discharged  the 
defendant.  Fogarty  v.  Smith,  4  Dowl.  595,  1  Hot.  ft  W.  644. 
So,  where  the  judgment  was,  for  £  1 00,  but  the  real  debt  due  was 
only  £18  10*.  and  for  which  latter  sum  alone  the  defendant 
was  in  execution,  Parke,  B.  held  it  to  be  a  case  within  the 
Act,  and  discharged  the  defendant.  Harris  v.  Parker,  3  Dotal. 
451.  But  where  the  action  had  been  brought  on  a  promissory 
note  of  the  defendant  for  £18,  and  upon  judgment  by  default 
the  master  computed  the  principal  and  interest  at  £21,  for 
which  sum  and  costs,  making  together  £42,  the  defendant 
was  in  execution :  the  court  held  that  as  the  debt  and  damages 
exceeded  £20,  they  had  no  power  to  interfere.  Cooper  v.  Bkss, 
2  Dotcl.  749.  So  where  a  warrant  of  attorney  is  given  for  the 
amount  of  debt  and  costs,  the  sum  for  which  the  warrant  of 
attorney  is  given  will  be  deemed  a  debt,  within  the  meaning 
of  this  Act,  and  if  that  sum  exceed  £20,  the  defendant  will 
not  be  entitled  to  be  discharged.  Robinson  v.  SundeU,  6 
Moore,  287.  ■  v.  White,  1  Dowl.  19.  So,  a  party  in 
custody  under  an  attachment  for  non-payment  of  coats,  is  not 
within  the  Act,  for  he  is  not  in  execution  upon  a  judgment.  R, 
v.  Clifford,  8D.&R.  58.  Pitt  v.  Boons,  3  Dowl.  649.  Doe  v. 
Benson,  1  Dowl.  15.  and  tee  R.  v.  Dunne,  2  M.  &  5.  201. 
But  the  statute  is  not  confined  to  debts,  or  to  damages  in  ac- 
tions on  contracts,  but  extends  to  judgments  in  all  personal 
actions.  Where  the  defendant  was  in  execution  for  damages 
in  an  action  for  criminal  conversation  not  exceeding  £20,  the 
court  held  it  to  be  a  case  within  the  statute,  and  discharged 
him.  QoodfeUow  v.  Rollings,  5  Dowl  198.  And  the  same  in 
an  action  for  an  assault.  Winter  v.  BIHot,  3  Nev.  &  M.  315.  S©» 
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in  trover  for  a  barge,  where  the  verdict  was  for  £90  damages, 
to  be  reduced  to  40*.  if  the  barge  should  be  given  up,  and  the 
barge  was  accordingly  given  up,  and  the  defendant  was  in  exe- 
cution for  40*.  only  and  costs,  Williams,  J.  held  it  to  be  a  case 
within  the  Act.  Smith  v.  Preston,  2  Hear.  &  W.  93.  So  a  de- 
fendant in  execution  for  nominal  damages  and  costs  in  an 
ejectment,  is  within  the  Act,  and  may  be  discharged,  Doe  v. 
Ward,  5  Dowl.  290,  although  the  property  recovered  be  of 
greater  value  than  £20.  Doe  v.  — ,  l  Dowl.  69.  See 
Doe  v.  Reynolds,  10  B.  &  C.  481,  cont.  So,  a  plaintiff,  in  exe- 
cution for  the  costs  of  a  nonsuit,  may  be  discharged  under 
this  statute,  Roylancev.  Hewling,  3  M.  &  S.  282,  if  such  costs 
do  not  exceed  £20.  Tinmouth  v.  Taylor,  10  B.  &  C.  114. 
And  it  is  no  objection  to  an  application  under  this  Act,  that 
the  prisoner  has  already  been  brought  up  under  the  compul- 
sive clause  of  the  Lords'  Act,  has  claimed  the  sixty  days, 
which  have  expired,  and  that  he  has  not  delivered  in  a  sche- 
dule or  assigned  his  effects.  Davit  v.  Curtis,  5  Dowl.  344.  Ex 
p.  White,  1  Dowl.  66.  But  it  is  a  decisive  objection  that  the 
prisoner  is  residing  within  the  rules  of  the  prison,  and  not 
within  the  walls;  Sumption  y.Monzani,  MS.  E.  1836.  B.  R. 
Gilbert  v.  Pope,  4  Dowl.  449 ;  but  merely  being  out  on  day 
rules  during  the  year,  is  not.  Btmghey  v.  H'ebb,  4  Dowl.  320. 
The  motion  can  only  be  made  during  term.  Short  v.  WU- 
Uasns,  4  Dowl.  357.  And  it  must  be  made  in  court;  even 
where  a  defendant  applied  that  the  rule  should  be  drawn  up 
to  shew  cause  at  chambers,  the  court  held  that  they  had  no 
power  by  the  statute  to  do  so.  Jones  v.  Fitzadams,  2  Dowl. 
111.  Kelly  v.  Dickinson,  1  Dowl.  546.  The  rule  is  either  a 
rule  nisi ;  Id.  Moore  v.  Clay,  4  Dowl.  5.  Ex  p.  Neilson,  7 
Taunt.  37.  Magnay  v.  Gilks,  Id.  467  ;  or  it  may  be  "  abso- 
lute in  the  first  instance,  on  an  affidavit  of  notice  given  ten 
days  before  the  intended  application ;  which  notice  may  be 
given  before  the  year  expires."  R,  G.  H.  2  W.  4,  *.  90.  and 
see  Davies  v.  Rogers,  2  B.  &  C.  804.  This  notice  must  be 
served  upon  the  plaintiff ;  Kelly  v.  Dickinson,  1  Dowl.  546. 
Gordon  v.  Twine,  4  Dowl.  560 ;  or,  if  it  be  not  known  where  he 
is  to  be  found,  then  upon  his  attorney.  PVilson  v  Mockler,  1 
Dowl.  549.  Where  the  affidavit  stated  that  it  was  served  upon 
a  female  at  the  residence  of  the  plaintiff,  it  was  holden  bad ; 
George  v.  Pry,  4  Dowl.  273 ;  and  the  same,  where  it  was 
served  on  a  servant  of  the  landlord  of  the  house  where  the  de- 
fendant lodged.  Biddulph  v.  Gray,  5  Dowl.  406.  Where  the 
plaintiff  was  dead,  and  the  notice  was  served  upon  his  at- 
torney, Littledale,  J.  held  it  to  be  insufficient,  as  it  ought  in 
such  a  case  to  be  served  on  the  plaintiffs  personal  represen- 
tative ;  but  on  a  subsequent  day,  it  appearing  that  the  plain- 
tiff bad  died  intestate,  leaving  a  widow  only,  who  did  not  take 
out  administration!  his  lordship  granted  a  rule  nisi,  to  be 
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served  on  the  widow  and  on  the  attorney,  which  was  after- 
wards made  absolute  in  the  ordinary  way.  Ex  p.  Richer,  4 
Dowl.  276,  1  H.  &  W.  518.  Care  must  be  taken  that  the  no- 
tice be  intituled  correctly  in  the  cause.  KeUy  v.  Dickinson,  1 
Dowl.  546.     See  the  form  of  the  notice,  Arch.  Forms,  497. 

If  the  prisoner  be  in  execution  in  an  action  in  any  of  the 
courts  at  Westminster,  the  application  should  be  made  to  that 
court ;  but  if  the  action  be  in  some  other  court,  the  applica- 
tion may  be  made  to  any  of  the  courts  of  law  at  Westmins- 
ter the  prisoner  may  think  proper.  Besides  an  affidavit  of  the 
service  of  the  notice,  as  above  mentioned,  there  must  J>e  an 
affidavit  of  the  facts,  bringing  the  case  within  the  statute, 
(see  the  form.  Arch.  Forms,  497),  a  copy  of  causes  from  the 
keeper  of  the  prison  in  which  he  is  in  custody,  and  (if  not  in 
custody  of  the  marshal  or  warden)  an  affidavit  of  the  gaoler's 
signature  to  it.  Where  the  rule  is  not  a  rule  nisi,  if  cause  be 
shewn  against  it  upon  the  notice,  and  the  rule  be  refused, 
the  court  never  grant  costs  against  the  prisoner.  Anon.  1 
Dowl.  148. 

It  may  be  necessary  to  mention,  that  the  day  on  which  the 
party  was  taken  or  charged  in  execution,  and  the  day  on 
which  he  applies,  are  both  reckoned  inclusive  in  the  twelve 
months;  as  if  he  be  taken  or  charged  in  execution  on  the 
26th  of  November,  he  may  move  to  be  discharged  on  the  25th 
of  November  following.    Anon,  I  Dowl.  150. 


*      INTERPLEADER. 

1 .  In  ordinary  cases.  ' 

The  statute.]  By  stat.  1  &  2  W.  4,  c.  58,  s.  1,  reciting  that 
"  it  often  happens  that  a  person  sued  at  law  for  the  recovery 
of  money  or  goods  wherein  he  has  no  interest,  and  which  are 
also  claimed  of  him  by  some  third  party,  has  no  means  of  re- 
lieving himself  from  such  adverse  claims,  but  by  a  suit  in 
equity  against  the  plaintiff  and  such  third  party,  usually 
called  a  bill  of  interpleader,  which  is  attended  with  expense 
and  delay :"  it  is  enacted  "  that  upon  application  made  by  or 
on  behalf  of  any  defendant,  sued  in  any  of  his  majesty's 
courts  of  law  at  Westminster,  or  in  the  court  of  Common 
Pleas  of  the  county  palatine  of  Lancaster,  or  the  court  of 
Pleas  of  the  county  palatine  of  Durham,  in  any  action  of 
assumpsit,  debt,  detinue  or  trover,  such  application  being 
made  after  declaration  and  before  plea,  by  affidavit  or  other- 
wise, shewing  that  such  defendant  does  not  claim  any  interest 
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in  the  subject  matter  of  the  suit,  but  that  the  right  thereto  is 
claimed  or  supposed  to  belong  to  some  third  party,  who  has 
sued  or  is  expected  to  sue  for  the  same,  and  that  such  defen- 
dant does  not  in  any  manner  collude  with  such  third  party, 
but  is  ready  to  bring  into  court,  or  to  pay  or  dispose  of,  the 
subject  matter  of  the  action,  in  such  manner  as  the  court  or 
any  judge  thereof,  may  order  or  direct : — it  shall  be  lawful  for 
the  court  or  any  judge  thereof— 

1.  "  To  make  rules  and  orders  calling  upon  such  third  party 
to  appear,  and  to  state  the  nature  and  particulars  of  his  claim, 
and  maintain  or  relinquish  his  claim ;" 

2.  ■•  And  upon  such  rule  or  order,  to  hear  the  allegations, 
as  well  of  such  third  party,  as  of  the  plaintiff,  and  in  the 
mean  time  to  stay  the  proceedings  in  such  action ;" 

3.  "  And  finally  to  order  such  third  party  to  make  himself 
defendant  in  the  same  or  some  other  action,  or  to  proceed 
to  trial  on  one  or  more  feigned  issue  or  issues,  and  also  to 
direct  which  of  the  parties  shall  be  plaintiff  or  defendant  on 
Buch  trial ;" 

"  Or,  with  the  consent  of  the  plaintiff  or  such  third  party, 
their  counsel  or  attorniee,  to  dispose  of  the  merits  of  their 
claims,  and  determine  the  same  in  a  summary  manner." 

4.  ''  And  to  make  such  other  rules  and  orders  therein, 
as  to  costs  and  all  other  matters,  as  may  appear  to  be  just 
and  reasonable." 

By  sect.  2,  "  the  judgment  in  the  issue  or  action,  and  the  de- 
cision of  the  court  or  judge  in  a  summary  manner,  shall  be 
final  and  conclusive  against  the  parties,  and  all  persons  claim- 
ing by,  from  or  under  them." 

By  sect.  3,  "  if  such  third  party  shall  not  appear  upon  such 
rale  or  order,  to  maintain  or  relinquish  his  claim,  being  duly 
served  therewith ;  or  shall  neglect  or  refuse  to  comply  with 
any  rule  or  order  to  be  made  after  appearance  :  it  shall  be  law- 
ful for  the  court  or  judge  to  declare  such  third  party,  and  all 
persons  claiming  by,  from  or  under  him,  to  be  for  ever  barred 
from  prosecuting  his  claims  against  the  original  defendant, 
bis  executors  or  administrators;  saving  nevertheless  the  right 
or  claim  of  such  third  party  against  the  plaintiff ;  and  there- 
upon to  make  such  order  between  such  defendant  and  the 
plaintiff,  as  to  costs  and  other  matters,  as  may  appear  just  and 
reasonable." 

By  sect.  4,  it  is  provided  "  that  every  order  to  be  made  in 
pursuance  of  this  act,  by  a  single  judge  not  sitting  in  open 
court,  shall  be  liable  to  be  rescinded  or  altered  by  the  court,  in 
like  manner  as  other  orders  made  by  a  single  judge."  Or,  by 
sect.  5,  "if  upon  application  to  a  judge  in  the  first  instance, 
or  in  any  later  stage  of  the  proceedings,  he  shall  think  the 
matter  more  fit  for  the  decision  of  the  court,  it  shall  be  lawful 
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for  him  to  refer  the  matter  to  the  court ;  and  thereupon  the 
court  shall  and  may  hear  and  dispose  of  the  same,  in  the 
same  manner  as  if  the  proceeding  had  originally  commenced 
by  rule  of  court,  instead  of  the  order  of  a  judge." 

By  sect.  7,  "  all  rules,  orders,  matters  and  decisions  to  be 
made  and  done  in  pursuance  of  this  act,  except  only  the  affi- 
davits to  be  filed,  may,  together  with  the  declaration  in  the 
cause  (if  any),  be  entered  of  record,  with  a  note  in  the  margin 
expressing  the  true  date  of  such  entry,  to  the  end  that  the 
same  may  be  evidence  in  future  times,  if  required,  and  to 
secure  and  enforce  the  payment  of  costs  directed  by  any  such 
rule  or  order ;  and  every  such  rule  or  order  so  entered,  shall 
have  the  force  and  effect  of  a  judgment,  except  only  as  to 
becoming  a  charge  upon  any  lands,  tenements,  or  heredita- 
ments ;  and  in  case  any  costs  shall  not  be  paid  within  fifteen 
days  after  notice  of  the  taxation  and  amount  thereof,  given  to 
the  party  ordered  to  pay  the  same,  his  agent  or  attorney, 
execution  may  issue  for  the  same  by  ft.  fa.  or  ca.  sa.  adapted 
to  the  case,  together  with  the  costs  of  such  entry,  and  of  the 
execution  if  by  fieri  facias;  and  such  writs  may  bear  teste  on 
the  day  of  issuing  the  same,  whether  in  term  or  vacation.' 


t» 


Decision  upon  it.]  The  statute  gives  jurisdiction  to  the 
court  in  assumpsit,  debt,  detinue  and  trover  only ;  and  there- 
fore where  the  declaration  against  the  applicant  contained  a 
count  in  case,  as  well  as  a  count  in  trover,  the  court  held 
that  they  had  no  jurisdiction ;  as  they  must  decide  upon  the 
whole  matter,  and  had  no  jurisdiction  over  the  count  in  case, 
they  could  not  interfere.  Lawrence  v.  Matthews,  5  Dowi. 
149,  2  Har.  &  W.  123.  Where  trover  was  brought  for  title 
deeds,  by  the  heir  of  a  mortgagee  against  a  person  in  whose 
custody  they  were,  and  they  were  also  claimed  by  a  devisee, 
the  court  at  first  granted  the  defendant  a  rule  nisi,  drawn  up 
to  shew  cause  at  chambers;  but  afterwards  Parke,  B.  at 
chambers,  upon  consideration  of  the  first  section  of  the 
statute,  held  that  trover  for  title  deeds  was  not  within  it, 
and  the  rule  was  accordingly  discharged.  Smith  v.  Wheeler, 
1  Qale,  15,  163.  Where  trover  was  brought  by  the  assignees 
of  A.  against  B.  &C.  for  some  oil  which  A.  had  deposited^with 
B. ;  B.  disclaimed  all  interest  in  the  oil,  but  as  C.  had  given 
him  notice  that  he  claimed  a  lien  upon  it  for  £50,  and 
threatened  to  take  proceedings  against  him  if  he  delivered  it 
up,  B.  applied  to  the  court  under  this  act :  the  court  ordered 
that  the  oil  should  be  delivered  up  to  the  plaintiffs,  they 
paying  £50  into  court,  and  directed  an  issue  to  decide  C.'s 
claim,  C.  to  be  plaintiff,  and  the  assignees  defendants.  Gtarf- 
stone  v.  White,  et.  al.  1  Hodg.  386.  Where  a  reward,  adver- 
tised to  be  paid  on  the  conviction  of  a  felon,  was  claimed  by 
two  parties,  one  of  whom  brought  an  action  to  recover  it, 
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and  the  defendant  applied  to  the  court  under  this  act :  the 
court  held  that  it  was  not  a  case  within  the  statute,  as  pos- 
sibly neither  party  was  entitled  to  it.  Collis  v.  Lee,  I  Hodg. 
204.  Grant  v.  Fry,  4  Dowl.  135.  Where,  upon  shewing 
cause  against  a  rule  upon  this  statute,  it  appeared  that  the 
action  was  then  stayed  by  injunction,  the  court  discharged  the 
role.  Arayne  v.  Lloyd,  1  Bing.  N.  C.  720,  1  Hodg.  166.  And 
where  it  appeared  that  an  action  against  the  claimant  was 
only  threatened,  but  not  actually  commenced,  it  was  holden 
that  the  court  had  no  authority  to  entertain  the  application, 
the  statute  requiring  it  to  be  made  after  declaration  and  before 
plea.  Parker  v.  IAnnett,  2  Dowl.  562.  The  court  also  will 
not  entertain  the  application,  if  it  appear  that  the  applicant 
has  been  indemnified ;  Tucker  v.  Morris,  1  Dowl.  639 ;  but 
they  will,  where  it  appears  that  the  applicant  has  a  lien  upon 
the  thing  claimed,  if  he  consent  to  relinquish  his  lien.  Cotter 
v.  Bank  of  England,  2   Dowl.  728. 

The  application  may  be  made  to  the  court,  or  to  a  judge  at 
chambers :  if  made  to  the  court,  it  must  be  made  to  that 
court  in  which  the  action  against  the  applicant  is  pending ; 
and  if  two  actions  be  brought  against  him  by  different  claim- 
ants, in  different  courts,  an  application  must  be  made  to  each 
court.  Allen  v.  Gilby,  3  Dowl.  143.  The  rule  calls  upon  the 
claimant  to  appear  and  state  the  nature  and  particulars  of  his 
claim,  and  to  maintain  or  relinquish  the  same.  In  the  Exche- 
quer, if  it  be  intended  that  the  rule  nisi  should  be  drawn 
up  as  a  stay  of  proceedings,  a  previous  notice  of  the  motion 
must  be  given  to  the  opposite  parties ;  Smith  v.  Wheeler,  3 
Dowl.  431 ;  and  the  same  in  the  court  of  Common  Pleas ;  but 
in  the  court  of  Queen's  Bench  such  notice  is  not  necessary. 
If  the  application  be  made  so  late  in  the  term,  that  cause 
cannot  be  shewn  in  court  during  that  term,  the  court  may 
allow  the  rule  to  be  drawn  up  to  shew  cause  before  a  judge  at 
chambers.  Smith  v.  Wheeler,  supra.  If  the  claimant  do  not 
appear  and  shew  cause  against  the  rule,  he  will  be  barred  of 
his  claim  as  against  the  applicant,  and  the  matter  in  dispute 
will  be  ordered  to  be  handed  over  to  the  plaintiff.  But  if  the 
claimant  appear,  and  persist  in  his  claim,  the  court  will  either 
order  that  he  be  made  defendant  in  the  action  already  pending, 
instead  of  the  applicant,  or  will  direct  an  issue  between  the 
plaintiff  and  the  claimant,  to  try  the  right,  and  will  give 
orders  for  the  safe  custody  of  the  matter  in  dispute,  in  the 
mean  time.  See  Allen  v.  Gilby,  3  Dowl.  143.  Where  a 
claimant,  ordered  to  be  plaintiff  in  such  an  issue,  refused  to 
proceed  in  it,  and  it  was  proposed  to  substitute  the  name  of 
another  claimant  for  his,  Coleridge,  J.  held  that  it  could  not 
be  done,  without  making  such  other  claimant  a  party  to  the 
role.    Lydal  v.  Biddle,  b  Dowl.  244.    Where  such  an  issue  is 
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ordered  and  tried,  judgment  must  be  actually  signed  in  it, 
before  the  party  succeeding  can  apply  to  the  court  to  have  the 
disputed  property  handed  over  to  him.  Cooper  v.  the  Lead 
Smelting  Company,  1  Dowl.  728.  If  the  plaintiff  in  the 
issue,  however,  neglect  to  proceed  to  the  trial  of  it,  the  other 
party  may  apply  to  have  the  money  or  other  property  in  dis- 
pute ;  but  the  rule  in  such  a  case,  is  a  rule  nisi  only.  Stanley 
v.  Perry,  1  Har.  &  W.  669. 

As  in  courts  of  equity,  upon  a  bill  of  interpleader,  if  it 
appear  that  the  plaintiff  acted  fairly  with  respect  to  the  fund 
in  dispute,  he  is  allowed  his  expenses  out  of  it,  the  courts  of 
law,  in  analogy  to  this,  will  allow  an  applicant  under  this 
statute  his  costs  under  similar  circumstances.  Duear  v. 
Mackintosh,  2  DowL  730.  and  see  Cotter  v.  Bank  of  England, 
Id.  728.  Parker  v.  IAnnett,  Id.  562.  But  where  it  appeared 
that  one  of  the  parties  had  offered  to  indemnify  the  applicant, 
before  he  made  his  application,  the  court  refused  to  allow 
him  his  costs.  Gladstone  v.  White,  et.  al.  1  Hodg.  386.  And 
where  it  appeared  that  the  applicant  had  no  ground  for  be- 
lieving that  he  should  be  sued  by  the  alleged  claimant,  the 
latter  having  desired  him  to  pay  the  money  in  dispute  to  the 
plaintiff,  the  court  discharged  the  rule  with  costs.  Harmon 
v.  Payne,  2  Hodg.  107.  As  to  the  costs  between  the  plaintiff 
and  the  claimant,  the  court  usually  order  them  to  abide  the 
event  of  the  action  or  issue. 

2.  At  the  instance  of  the  Sheriff. 

By  the  same  statute,  1  &  2  W.  4,  c.  58,  s.  6,  reciting  that 
difficulties  sometimes  arise  in  the  execution  of  process  against 
goods  and  chattels,  issued  by  or  under  the  authority  of  the 
courts  of  law  at  Westminster,  the  court  of  Common  Pleas  of 
Lancaster,  and  the  court  of  Pleas  at  Durham,  by  reason  of 
claims  made  to  such  goods  and  chattels  by  assignees  of  bank- 
rupts and  other  persons,  not  being  the  parties  against  whom 
such  process  has  issued,  whereby  sheriff's  and  other  officers 
are  exposed  to  the  hazard  and  expense  of  actions ;  and  it  is 
reasonable  to  afford  relief  and  protection  in  such  cases  to  such 
sheriff's  and  other  officers :  it  was  therefore  enacted,  "  that 
where  any  such  claim  shall  be  made  to  any  goods  or  chattels 
taken  or  intended  to  be  taken  in  execution  under  any  such 
process,  or  to  the  proceeds  or  value  thereof,  it  shall  and  may 
be  lawful  to  and  for  the  court  from  which  such  process  issued, 
upon  application  of  such  sheriff  or  other  officer,  made  before 
or  after  the  return  of  such  process,  and  as  well  before  as  after 
any  action  brought  against  such  sheriff  or  other  officers,  to 
call  before  them,  by  rule  of  court,  as  well  the  party  issuing 
uch  process,  as  the  party  making  such  claim,  and  thereupon 
so  exercise,  for  the  adjustment  of  such  claims  and  the  relief 
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and  protection  of  the  sheriff  or  other  officer,  all  or  any  of  the 
powers  and  authorities  hereinbefore  contained,  and  make  such 
rules  and  decisions  as  shall  appear  to  be  just,  according  to  the 
circumstances  of  the  case;  and  the  costs  of  all  such  pro- 
ceedings shall  be  in  the  discretion  of  the  court."  See 
ante,  p.  401,  402. 

In  what  case*.]  It  is  only  in  cases  where  a  claim  has  been 
actually  made  to  the  goods  seized  or  the  produce  of  them  by 
some  third  person,  that  the  court  in  strictness  can  grant  a  rule 
of  interpleader,  at  the  instance  of  the  sheriff.  And  therefore 
a  mere  apprehension  upon  the  part  of  the  sheriff,  that  the 
goods  belong  to  some  other  person,  is  not  a  sufficient  ground 
to  warrant  the  application.  Isaac  v.  Spilsbury,  2  Dowl.  211. 
See  SUnvman  v.  Back,  3  B.  &  Ad.  103.  So  where  merely  a 
notice  was  given  that  a  fiat  in  bankruptcy  had  issued  against 
the  defendant,  the. court  of  Exchequer  held  that  this  was  not 
equivalent  to  a  claim  by  the  assignees,  and  discharged  the 
sheriff's  rule  with  costs.  Bentley  v.  Hook,  2  Dowl.  339.  See 
Barker  v.  Phipson,  3  Dowl.  590,  semb.  cont.  So,  where  the 
question  was,  whether  one  writ  of  execution  should  have  pre- 
cedence of  another,  the  court  refused  to  grant  a  rule.  Day 
v.  Waldock,  1  Dowl.  523.  Salmon  v.  James,  Id.  369.  So 
the  court  will  not  interfere,  merely  on  the  ground  of  the  de- 
fendant's landlord  claiming,  or  having  distrained  for,  rent. 
Haythorn  v.  Bush,  2  Dowl.  641.  See  Clarke  v.  Lord,  Id.  227. 
Nor  will  the  court  interfere,  where  the  claim  arises  out  of 
proceedings  in  a  court  of  equity.  Sturgess  v.  Claude,  1  DowL 
505.  But  a  claim,  although  by  a  person  having  a  lien  only 
on  the  goods  seized,  will  be  a  good  ground  for  the  application. 
Ford  v.  Baynton,  1  Dowl.  357.  And  whether  the  goods  be  in 
the  possession  of  the  defendant,  or  of  a  third  person,  at  the 
time  they  are  seized  by  the  sheriff,  makes  no  difference. 
Allen  v.  Gibbon,  2  Dowl.  292.  It  is  the  duty  of  the  sheriff, 
however,  before  he  applies  to  the  court,  to  make  some  en- 
quiry into  the  claims,  and  to  ascertain  whether  the  execution 
creditor  submits  to,  or  intends  to  contest,  them;  for  if  it 
afterwards  appear,  by  the  disclaimer  of  the  parties  or  other- 
wise, that  they  have  been  brought  before  the  court  without 
reasonable  cause,  and  that  there  are  in  fact  no  conflicting 
claims,  the  sheriff  will  probably  be  ordered  to  pay  the  costs  of 
the  parties  so  disclaiming.  See  Bishop  v.  Hinxman,  2  Dowl. 
166.  But  it  is  not  necessary  that  the  sheriff,  previously  to 
such  application,  should  apply  to  the  parties  for  indemnity ; 
Crossley  v.  Ebers,  1  Har.  &  W.  216 ;  nor  is  he  bound  to  accept 
such  indemnity,  if  offered.  Levy  v.  Chamjmeys,  2  Dowl.  454. 
If  he  do  however  accept  such  an  indemnity,  the  court  will  not 
afterwards  entertain  any  application  under  this  Act.  Per 
Patteson,  J.  4  Dowl.  605,  606.    "Where  a  person  claims  an 
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interest  in  the  goods  seized,  merely  as  partner  with  the  de- 
fendant, the  court  will  not  interfere,  under  this  act:  the 
sheriff  in  such  a  case  must  do  his  duty,  and  sell  the  defend' 
ant's  interest  as  partner ;  and  if  the  plaintiff  deny  the  part- 
nership, and  require  the  whole  interest  in  the  goods  to  be 
seized  and  sold  under  the  execution,  the  court  upon  appli- 
cation will  enlarge  the  time  for  the  sheriff's  making  a  return 
to  the  writ,  until  the  plaintiff  gives  him  an  indemnity. 
Holmes  v.  Mentze,  4  Dowl.  300, 5  Nev.  &  M.  563,  1  Har.  Ac  W. 
606.  Nor  will  the  court  interfere,  if  the  sheriff,  or  under- 
sheriff,  or  even  a  partner  of  the  under-sheriff,  be  a  party, 
Ostler  v.  Bower,  4  Dowl.  605,  1  Har.  &  W.  653,  or  concerned 
as  attorney  or  agent  for  a  party ;  Dudden  v.  Long,  1  Bing. 
N.  C.  299,  3  Dowl.  139 ;  the  sheriff  must  appear  to  stand 
quite  clear  of  all  connection  with  the  parties.  Id.  The  ap- 
plication also  must  be  made  promptly,  or  within  a  reasonable 
time  after  the  sheriff  has  notice  of  the  adverse  claim,  see 
Skipper  v.  Lane,  2  Dowl.  784.  Brackenbury  v.  Laurie,  3  Dowl. 
181,  otherwise  the  court  will  not  relieve  him,  Cook  v.  Allen,  2 
Dowl.  1 1.  Devereux  v.  John,  1  Dowl.  548.  Ridgway  v.  Fisher, 
3  Dowl.  567,  1  Har.  &  W.  189,  unless  the  delay  be  satis- 
factorily accounted  for.  Dixon  v.  Bnsell,  2  Dowl.  621.  Barker 
v  Phipson,  1  Har.  &  W.  191,  3  Dowl.  590.  Nor  will  the  court 
relieve  him,  where  the  seizure  of  the  goods  was  long  before 
the  claim  was  made,  and  the  delay  in  executing  the  writ  is  not 
satisfactorily  accounted  for.  Lashmar  v.  Clarmgboid,  2  Har. 
&  W.  87.  Nor  can  the  sheriff  apply,  alter  he  has  sold  the 
goods,  and  paid  over  the  produce  to  the  execution  creditor ; 
for  there  are  no  longer  any  contending  claimants ;  Scott  v. 
Lewis,  1  Gale,  204,  4  Dowl.  259.  Inland  v.  BusheU,  5 
Dowl.  147,  2  Har.  &  TV.  118;  and  it  is  immaterial,  in 
this  respect,  whether  the  money  had  been  paid  over  before 
the  sheriff  had  notice  of  the  claim,  Id.,  or  after  notice.  Ander- 
son v.  Calloway,  1  Dowl.  636.  Nor  will  the  court  interfere, 
after  the  sheriff  has  delivered  up  part  of  the  goods  to  the  party 
claiming  them.  Braine  v.  Hunt,  2  Dowl.  391.  Nor  will  the 
court,  in  general,  upon  any  other  form  of  application,  inter- 
fere to  relieve  the  sheriff  in  cases  of  execution  byji.  fa.,  where 
he  might  have  made  the  application  under  this  interpleader 
act.  See  Gibson  v.  Humphrey,  1  Cromp.  &  M.  544.  It  is  not 
necessary  however  that  any  action  should  be  brought  against 
the  sheriff,  by  either  of  the  parties,  previously  to  his  applying 
for  the  rule  to  interplead,  See  1  &  2  W.  4,  c.  58,  s.  6,  {ante, 
p.  404.)  Green  v.  Brown,  3  Dowl.  337,  as  we  have  seen,  (ante, 
p.  400,  403,)  is  necessary  in  the  ordinary  cases  of  interpleader. 

The  Rule.]  The  application  muBt  be  made  to  the  court,  out 
of  which  the  writ  of  execution  issued ;  1  W.  4,  c.  58,  t.  6. 
ante,  p.  404 ;  it  must  be  made  in  court,  and  not  to  a  judge  at 
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chambers,  Beames  v.  Cross,  4  Dowl.  122.  and  see  Shaw  v. 
Roberts,  2  Dowl.  25,  unless  by  consent ;  and  if  there  be  two 
writs  issuing  out  of  different  courts,  an  application  must  be 
made  to  each  court.  Bragg  v.  Hojtkins,  2  Dowl.  151.  It  is 
not  necessary  for  the  sheriff,  in  his  affidavit,  to  deny  collusion 
with  the  parties ;  Donniger  v.  Hinxman,  2  Dowl.  424.  Dobbins 
v.  Green,  Id.  509.  Bond  v.  Woodhall,  4  Dowl.  351 ;  although 
this  was  formerly  doubted.  Cook  v.  Allen,  2  DowL  11.  If 
aiter  the  rule  nisi  is  granted,  any  other  claim  be  made  to  the 
goods,  the  court  wi.l  allow  the  sheriff  to  make  the  new  claim- 
ant a  party  to  the  rule,  and  will  enlarge  the  rule  for  that  pur- 
pose, if  necessary.     Kirk  v.  Clark,  4  Dowl.  363. 

Although  the  rule  must  be  mo\ed  for  in  court,  the  court  of 
Common  Pleas  will  allow  cause  to  be  shewn  against  it  at 
chambers,  if  necessary  ;  Beames  v.  Cross,  4  Dowl.  122.  Hailey 
v.  Disney,  1  Hodg.  1 89  ;  but  the  court  of  Exchequer,  Shaw  v. 
Roberts,  25,  and  the  court  of  Queen's  Bench  will  not,  unless 
by  consent  of  parties. 

Upon  shewing  cause  against  the  rule,  if  the  sheriff  do  not 
appear  to  support  it,  it  will  be  discharged  as  of  course,  with 
costs.  So,  if  he  have  unnecessarily  brought  a  party  before  the 
court,  he  will  be  obliged  to  pay  that  party's  costs.  Clarke  v. 
Lord,  2  Dowl.  55.  And  it  may  here  be  necessary  to  mention 
that  no  person  can  appear  upon  a  sheriff's  rule  of  interpleader, 
unless  he  be  called  upon  by  the  rule  to  do  so,  although  he 
have  a  claim  upon  the  goods  seized,  and  be  desirous  to  litigate 
that  claim  with  the  plaintiff.     Id. 

If  the  party  claiming,  who  is  named  in  the  rule,  and  duly 
served  therewith,  shall  not  appear,  to  maintain  or  relinquish 
his  claim,  or  shall  neglect  or  refuse  to  comply  with  any  rule 
made  after  appearance,  the  court  or  judge  will  declare  such 
claimant,  and  all  persons  claiming  under  him,  to  be  for  ever 
barred  from  prosecuting  his  claim  against  the  sheriff,  saving 
nevertheless  such  claimant's  right  against  the  execution  cre- 
ditor. See  i  &  2  WA,  c.  58,  s.  3.  Bawdier  v.  Smith,  1  Dowl. 
417.  Lewis  v.  I  key,  2  DowL  222.  The  court  also  usually 
oblige  the  claimant,  in  such  a  case,  or  his  agent  claiming  for 
him,  to  pay  the  costs  of  the  execution  creditor,  Bawdier  v. 
Smith,  supra.  Lewis  v.  Eicke,  2  Dowl.  337.  but  see  Oram  v. 
Sheldon,  3  DowL  640,  1  Hodg.  92,  but  not  the  sheriff's  costs ; 
Bawdier  v.  Smith,  supra.  Perkins  v.  Burton,  2  Dowl.  108 ; 
and  where  the  sheriff's  rule  does  not  pray  costs  as  against  the 
claimant,  the  rule  for  costs  as  against  him,  is  not  absolute  in 
the  first  instance,  but  a  rule  nisi  only.  Perkins  v.  BurUm, 
supra.  Philby  v.  Ikey,  2  Dowl.  222.  Shuttleworth  v.  Clarke, 
4  Dowl.  561,  1  Har.  &  W.  662. 

If,  on  the  other  hand,  the  execution  creditor  do  not  appear, 
he  will  be  barred  of  all  claim  as  against  the  sheriff,  Ford  v. 
1K%,  5  B.  &  Ad.  885,   2  Nev.  &  At.  662,  set  Donniger  v. 
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Hitucman,  2  Dowl.  424,  cont.,  and  the  sheriff,  if  he  have  not 
sold,  will  be  allowed  to  withdraw  from  the  possession,  Field  v. 
Cope,  2  Tyr.  458,  1  Dowl.  567,  or  if  he  have  sold,  the  court 
will  order  him  to  pay  over  the  produce  of  the  sale  to  the 
claimant;  Gethin  v.  WiXks,  2  Dowl.  189 ;  and  the  court  will 
order  the  execution  creditor  to  pay  the  costs  of  the  claimant, 
but  not  those  of  the  sheriff.  Bryant  v.  Ikey,  1  Dowl.  428. 
Field  v.  Cope,  supra.  Tomlinson  v.  Done,  I  Har.  h,W.  123. 
Beswick  v.  Thomas,  5  Doivl  458.  but  see  Glasier  v.  Cooke,  5 
Nev.  &  M.  680.  And  if  neither  the  execution  creditor  nor 
claimant  appear,  both  will  be  barred,  and  the  sheriff  will  be 
allowed  to  levy  what  will  pay  his  poundage  and  expenses,  &c. 
and  then  to  withdraw  from  the  possession.  Eveleigh  v.  Sals- 
bury,  5  Dowl.  369. 

But  if  all  parties  appear,  then  the  court  shall  hear  their 
allegations,  and  finally  order  them  to  try  their  rights  in  an 
action  or  feigned  issue,  and  direct  which  of  them  shall  be  plain- 
tiff or  defendant  in  the  same.  See  1  &  2  W.  4,  c.  58,  s.  1 .  Or 
with  the  consent  of  the  parties,  their  counsel  or  attorneys,  the 
court  may  dispose  of  the  merits  of  their  claims,  and  determine 
the  same  in  a  summary  way;  Id;  without  such  consent,  how- 
ever, the  court  can  only  order  an  issue  or  action,  and  cannot 
enter  upon  the  merits  of  the  case.  Bramidge  v.  Adshead,  2  Dowl. 
59.  Allen  v.  Gibbon,  Id.  292.  Curlewis  v.  Pocock,  5  Dowl.  381. 
But  although  they  cannot  enter  upon  the  merits,  yet  the 
claimant  must  state  the  nature  and  particulars  of  his  claim, 
otherwise  the  court  cannot  deal  with  it,  and  the  claimant  may 
be  barred ;  Powell  v.  Lock,  1  Har.  &  W.  281,  4  Nev.  &  M.  852  ; 
he  may  do  this  however  without  taking  copies  of  the  affidavits 
on  which  the  rule  was  granted.  Mason  v.  Redshaw,  2  Dowl. 
595.  If  it  appear  that  the  sheriff  has  been  ruled  to  return  the 
fi.  fa.  and  an  attachment  obtained  for  not  returning  it,  the 
court  will  only  make  the  sheriff's  rule  absolute,  on  payment 
by  him  of  the  costs  of  the  attachment.  Almore  v.  Adeane,  3 
Dowl.  408. 

Issue,  costs,  8fc]  If  an  issue  be  directed,  the  proceedings 
thereon  are  the  same  as  in  other  feigned  issues  in  ordinary 
cases.  See  ante,  p.  382.  The  costs  of  the  issue  follow  the 
event,  Bowen  v.  Bramidge,  2  Dowl.  213,  even  although  the 
issue  have  been  ordered  by  a  judge  at  chambers,  by  consent  ; 
Matthews  v.  Sims,  5  Dowl.  234 ;  but  the  successful  party  must 
apply  for  it  by  rule,  and  the  rule  is  only  a  rule  nisi.  And 
where  the  party  obtained  his  rule  nisi,  without  previously 
making  any  application  to  the  opposite  party,  the  court  made 
the  rule  absolute,  but  without  costs  of  the  rule.  Bowen  v. 
Bramige,  supra.  Where  an  issue  was  directed,  and  after  ver- 
dict, but  before  judgment,  the  party  who  was  defendant  in  the 
issue  died,  the  court  refused  to  allow  the  judgment  to  be 
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entered  as  of  a  tjune  before  the  death ;  they  said  the  seventh 
section  of  the  statute  precluded  them  from  doing  so.  Lam- 
birth  v.  Barringlon,  4  Dowl.  126,  1  Hodg.  205.  The  rule  nisi 
for  costs  of  the  issue,  may  also  be  for  the  costs  incurred  by 
the  successful  party  by  reason  of  the  sheriffs  rule ;  and  if  it 
were  the  fault  of  the  unsuccessful  party,  that  the  rule  and 
issue  became  necessary,  the  court  will  order  him  to  pay  the 
costs.  Seaward  v.  William*,  1  Dow  I.  528.  The  right  of  the 
sheriff  to  poundage,  is  suspended  pending  the  issue,  and  de- 
pends upon  the  event :  if  the  execution  creditor  succeed,  the 
sheriff  will  be  entitled ;  but  if  the  claimant  succeed,  he  will 
not.  Barker  v.  Dynes,  1  Dowl.  169.  If  the  sheriff  also  have 
kept  possession  of  the  goods,  or  done  any  other  act,  by  order 
of  the  court,  for  the  benefit  of  the  parties,  the  court  perhaps 
would  allow  him  the  costs  of  doing  so ;  tee  Underden  v.  Bur- 
gets,  4  Dowl.  104.  Armitage  v.  Foster,  I  Hat.  &  W.  208  ;  but 
not  otherwise.  Clark  v.  Chetwvde,  Id.  635.  %  West  v.  Rother- 
ham,  1  Hodg.  461.  2  Bing.  N.  C.  527. 

If  instead  of  proceeding  to  the  trial  of  the  action  or  issue, 
the  claimant  abandon  his  claim,  or  otherwise  fail  to  avail  him- 
self of  the  order  by  which  the  issue  is  directed,  the  court  will 
order  him  to  pay  the  costs  of  the  execution  creditor,  up  to 
the  time  of  the  abandonment,  &c,  together  with  the  costs  of 
the  rule  to  pay  the  money  out  of  court  to  him,  if  any  have 
been  paid  in  by  the  sheriff.  Wills  v.  Hopkins,  3  Dowl.  346. 
Scales  v.  Sargeson,  Id.  707.  They  will  also  oblige  him  to  pay 
any  expenses  incurred  by  the  sheriff  in  keeping  possession, 
&c.  subsequently  to  the  order  directing  the  issue.  Scales  v. 
Sargeson,  4  Dowl.  231.  So  if  the  execution  creditor,  instead 
of  proceeding  with  the  issue,  abandon  his  claim  to  levy  upon 
the  goods,  the  claimant  will  be  entitled  to  his  costs  in  like 
manner,  and  the  sheriff  to  his  expenses  subsequently  to  the 
issue  being  directed.  Dabbs  v.  Humphries,  1  Bing.  N.  C. 
412,  1  Hodg.  4,  3  Dowl.  377. 

If  instead  of  directing  an  action  or  issue,  the  court,  by 
consent  of  the  parties,  refer  the  matter  to  the  master,  the 
costs  are  entirely  in  the  discretion  of  the  court ;  and  where, 
in  such  a  case,  after  the  master's  report  in  favour  of  the 
claimant  was  made  and  confirmed,  it  appeared  that  no  blame 
attached  either  to  the  execution  creditor,  the  claimant,  or  the 
sheriff,  the  court  refused  to  give  costs  to  either  party.  Morland 
v.  Chitty,  1  Dowl.  520. 

Where  the  sheriff  applies  under  this  statute,  and  his  rule  is 
afterwards  discharged,  he  is  allowed  a  reasonable  time  after 
that,  for  the  purpose  of  making  his  return ;  and  therefore  an 
attachment  against  him  for  not  returning  the  writ,  obtained 
on  the  very  day  his  rule  under  this  act  was  discharged,  was 
holden  irregular.  R.  v.  Sh.  of  Hertfordshire,  2  Har.  &  W. 
122,  5  Dowl.  144.    Where  the  sheriff,  by  a  rule  under  thii 
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act,  was  authorized  to  withdraw  from  the  possession  of  the 
goods  seized,  until  the  validity  of  a  claim  by  the  assignees  of 
the  defendant  should  be  decided,  with  liberty  then  to  re-enter ; 
and  in  three  years  afterwards,  the  assignees  failing  to  establish 
their  claim,  an  application  was  made  for  a  rule  requiring  the 
sheriff  to  enter  and  sell  accordingly ;  the  court  said  that 
although  the  sheriff  might,  if  he  would,  re-enter  under  the 
first  rule,  yet  as  he  was  then  out  of  office,  they  could  not 
compel  him  to  do  so.     Wilton  v.  Chambers,  3  Dotcl.  12. 

The  statute  also  provides  (s.  7)  that  the  rules  and  orders 
made  in  such  matters  may  be  entered  on  record,  and  shall 
have  the  force  and  effect  of  a  judgment ;  "  and  in  case  any 
costs  shall  not  be  paid  within  fifteen  days  after  notice  of  the 
taxation  and  amount  thereof  given  to  the  party  ordered  to 
pay  the  same,  his  agent  or  attorney,  execution  may  issue  for 
the  same  byjU.  fa.  or  ca.  sa.  adapted  to  the  case,  together  with 
the  costs  of  such  entry,  and  of  the  execution  if  by  Ji.  fa. ; 
and  such  writs  may  bear  teste  on  the  day  of  issuing  the 
same,  whether  in  term  or  vacation.' 
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IRREGULARITY. 

What.]  A  proceeding  is  said  to  he  irregular,  where  according 
to  the  practice  of  the  court,  it  is  not  the  proper  proceeding 
which  ought  to  have  been  taken,  where  it  has  been  taken  too 
soon  or  too  late,  or  in  an  improper  manner,  or  where  the  pro- 
ceeding is  not  in  conformity  with  those  which  have  preceded 
it,  or  where  that  proceeding  which  ought  to  have  immediately 
preceded  it  has  been  omitted  altogether.  We  shall  give  a  few 
instances  of  these  in  their  order. 

Where  the  proceeding  is  not  that  which  ought  to  be  taken 
according  to  the  practice  of  the  court,  it  is  not  only  irre- 
gular, but  it  is  usually  void  altogether.  Thus,  where  judg- 
ment was  obtained  against  a  person  who  was  in  custody  of  the 
marshal,  but  not  at  the  suit  of  the  plaintiff;  and  the  plaintiff, 
instead  of  having  him  brought  up  by  habeas,  to  have  him 
charged  in  execution,  merely  took  out  the  ordinary  side  bar 
rule  calling  upon  the  marshal  to  acknowledge  him  to  be  in  his 
custody,  and  then  entered  the  committUur  on  the  roll,  as  is 
the  practice  where  the  party  is  in  custody  in  the  action  in 
which  he  is  to  be  charged  in  execution :  the  court  held  this 
to  be  a  nullity,  and  not  merely  an  irregularity,  and  discharged 
the  defendant,  even  although  fourteen  years  had  elapsed  since 
,the  void  proceeding  was  had.  Smith  v.  Sandys,  1  Hot.  4rW.377. 
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If  ft  proceeding  be  hadtoo  toon. — as,  for  instance,  if  the  plain* 
tiff  sign  interlocutory  judgment  for  want  of  a  plea,  before  the 
time  for  pleading  has  expired,  the  judgment  will  be  irregular, 
and  the  court  will  set  it  aside.  And  the  same,  if  the  proceed- 
ing be  had  too  late,— as  for  instance,  if  the  plaintiff  do  not 
declare,  until  after  the  cause  is  out  of  court,  the  court  will  set 
aside  the  declaration  for  irregularity.  Wynne  v.  Clark,  5  Taunt. 
649.  So  if  a  proceeding  be  taken  in  an  improper  manner,  not 
warranted  by  the  practice  of  the  court, — as  for  instance,  if  a 
writ  of  summons  be  served  on  a  defendant,  out  of  the  county 
mentioned  in  it,  and  more  than  200  yards  from  the  border  of 
it,  the  court  will  set  aside  the  service  for  irregularity.  See  9 
IV.  4,  €.39,*.  1. 

If  the  proceeding  be  not  conformable  with  those  which  have 
preceded  it, — as  for  instance,  if  the  first  writ  be  against  a  de- 
fendant by  one  christian  name,  and  the  alias  by  another,  Cor* 
bet  v.  Bates,  3  T.  R.  660,  if  a  capiat  be  against  two,  and  the 
declaration  against  one  only,  Most  v.  Birch,  5  T.  R.  722. 
Chapman  v.  Bland,  2  New  Rep.  82,  and  see  Haigh  v.  Conway, 
1 5  East,  l,  or  if  the  declaration  be  for  a  different  cause  of  action 
from  that  expressed  in  the  writ,  Ward  v.  Tummon,  4  Nev.  & 
M.  876.  Thompson  v.  Dicas,  2  Dowl.  93,  or  if  the  writ  be  in 
a  wrong  name,  and  the  plaintiff  file  a  common  appearance  and 
declare  against  the  defendant  by  his  right  name :  Dring  v. 
Dickenson,  11  East,  225.  Delanoy  v.  Cannon,  10  East,  328. 
See  Hole  v.  Finch,  2  WUs.  293.  Gould  v.  Barnes,  3  Taunt,  604. 
Oakley  v.  Giles,  3  East,  167.  Hinton  v.  Stevens,  4  Dowl.  283 : 
in  these  and  the  like  cases,  the  court  will  set  aside  the  latter 
proceeding  for  irregularity. 

If  a  party  take  a  proceeding,  having  omilteg  another  which 
ought  to  have  preceded  it,  his  proceeding  will  be  irregular, 
and  in  most  cases  a  nullity  altogether.  As  for  instance,  where 
in  a  nonbailable  action  the  plaintiff  declared,  and  afterwards 
signed  judgment  as  for  want  of  a  plea,  no  appearance  having 
been  entered  either  by  the  defendant,  or  by  the  plaintiff  for 
him :  the  declaration  and  judgment  were  holden  to  be  not 
only  irregular,  but  void  altogether ;  and  that  the  irregularity 
therefore  could  not  be  waived  by  any  act  of  the  defendant, 
and  the  application  to  set  aside  the  proceedings  might  be  made 
at  any  distance  of  time.  Robarts  v.  Spurr,  3  Dowl.  551,  1 
Har.  £c  W.  201.  Where  a  statute  required  that  before  an  ac- 
tion for  a  penalty,  in  a  certain  case,  should  be  brought,  an 
affidavit  should  be  filed;  and  an  action  being  brought,  without 
filing  such  an  affidavit,  and  an  application  being  made  to  stay 
the  proceedings  upon  this  ground,  it  was  urged  in  answer  that 
the  defendant  had  waived  the  irregularity  by  having  put  in 
bail :  the  court  held  that  it  was  not  a  mere  irregularity,  but  a 
nullity,  which  could  not  be  waived  by  any  act  of  the  defendant; 
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and  tbey  accordingly  made  the  rule%absolute.     Goodwin  v. 
Parry,  4  T.  R.  577. 

By  R.  G.  M.  3  W.  4,  s.  10,  "  if  the  plaintiff  or  his  attorney 
shall  omit  to  insert  in,  or  indorse  on,  any  writ  or  copy  thereof, 
any  of  the  matters  required  by  stat.  2  W.  4,  c.  39,  to  be  by 
him  inserted  therein,  such  writ  or  copy  thereof  shall  not  on 
that  account  be  held  void,  but  may  be  set  aside  as  irregular, 
upon  application  to  be  made  to  the  court  out  of  which  the 
same  shall  issue,  or  any  judge." 

In  what  cases  waived.]  When  a  proceeding  is  not  merely 
irregular,  but  void  and  a  nullity  altogether,  no  act  of  the  de- 
fendant afterwards  can  be  construed  into  a  waiver  of  the  irre- 
gularity, &c.  Goodwin  v.  Parry,  and  Robarts  v.  Spurr,  supra* 
Where  a  plea  in  abatement  was  pleaded,  without  an  affidavit 
to  verity  it,  as  required  by  stat.  4  Ann,  c.  16,  a.  II,  it  was 
holden  to  be  a  nullity,  and  that  no  subsequent  act  of  the  plain* 
tiff  could  be  construed  as  a  waiver  of  his  right  to  set  it  aside. 
Garratt  v.  Hooper,  1  Dowl.  28.  Where  a  notice  of  declaration 
was  served  on  a  Sunday,  and  upon  a  motion  to  set  it  aside  for 
irregularity,  it  was  answered  that  the  irregularity  had  been 
waived  by  the  defendant  accepting  the  notice,  knowing  it  to 
be  irregular :  but  the  court  held  it  to  be  void  to  all  intents, 
by  stat.  29  Car.  2,  c  7,  s.  6,  and  could  not  be  waived.  Mor- 
gan v.  Johnson,  1  H.  Bl.  628.  And  the  same,  as  to  the  service 
of  process  upon  a  Sunday.  Taylor  v.  Phillips,  3  East,  155. 
So,  a  writ  of  summons  dated  on  a  Sunday,  has  been  holden  a 
nullity,  and  that  no  act  of  the  defendant  could  be  deemed  a 
waiver.  Hansen  v.  Shackelton,  4  Dowl.  48.  So  where  two 
persons  were  holden  to  bail  in  two  separate  actions,  on  one 
affidavit,  and  it  was  urged  that  they  had  waived  the  irregularity 
by  putting  in  bail :  the  court  held  that  it  was  not  a  mere  irre- 
gularity, that  might  be  waived,  but  a  defect  which  rendered 
the  proceeding  a  nullity,  and  that  no  act  of  the  defendant  could 
be  deemed  a  waiver.    Hussey  v.  Wilson,  5  T.R.  254. 

Also,  even  in  the  case  of  a  mere  irregularity,  no  act  of  the 
opposite  party  can  be  deemed  a  waiver  of  it,  unless  it  appear 
that  he  had  a  knowledge  of  it  at  the  time.  Per  Bayley,  B.  «* 
Co*  v.  Tullock,  2  Dowl.  48,  47.  It  lies  however  upon  the  party 
complaining  of  the  irregularity,  to  shew  that  he  had  no  know- 
ledge of  it.    Anderson  v.  Earl  of  Stirling,  2  DowL  267. 

But  supposing  a  party  to  have  a  knowledge  of  an  irregularity 
in  the  proceedings  of  his  opponent,  he  will  be  deemed  to  nave 
waived  it,  by  not  making  an  application  to  set  it  aside,  within 
the  time  limited  for  that  purpose  by  the  practice  of  the  court 
See  post,  p.  4 14 .  So  he  will  be  deemed  to  waive  it,  by  taking  a 
subsequent  step  in  the  cause.  For  instance,  if  a  party  take  a 
step  in  a  cause,  he  waives  the  obligation  the  other  party  would 
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otherwise  be  under  of  doing  what  would  have  been  requisite  to 
compel  him  to  take  such  step  ;  per  Cur.  Cohn  v.  Davis,  1  H. 
Bl.  80.  Rogers  v.  Mapleback,  Id.  106 ;  and  therefore  it  haa 
been  holden  that  pleading  supersedes  the  necessity  of  a  rule 
to  plead,  even  although  the  plea  pleaded  be  a  nullity.  Per 
Cur.  Lockart  v.  Mackreth,  5  T.  R.  663,  661.  By  entering  an 
appearance,  the  defendant  waives  any  irregularity  in  the  pro- 
cess ;  Fox  v.  Money,  1  B.  &  P.  250  ;  but  if  the  appearance  be 
entered  by  the  plaintiff  for  the  defendant,  it  has  no  such  effect. 
Ledtrich  v.  PrangneU,  1  Moore,  292.  Chalkley  v.  Carter,  4 
Dowl.  480.  Even  the  attorney  for  the  defendant  undertaking 
to  appear  for  him,  has  been  holden  to  be  a  waiver  of  an  irre- 
gularity in  the  writ.  Lowes  v.  Clarke,  2  Chit.  £40.  So  de- 
fendants giving  a  bail  bond  by  their  christain  and  surnames,  haa 
been  deemed  a  waiver  of  an  irregularity  in  the  writ,  which 
required  the  sheriff  to  take  Messrs.  C.  &  D.  without  mention- 
ing their  christian  names.  Kingston  v.  Llewellyn,  1  Brod.  &  B. 
529.  See  ante,  p.  218.  So  obtaining  time  to  put  in  bail,  is  a 
waiver  of  an  irregularity  in  the  writ.  Moore  v.  Stockweli,  6  B. 
&  C.  76.  So,  putting  in  and  perfecting  bail,  Jones  v.  Price,  1 
Bast,  81.  Chapman  v.  Snow,  1  B.  &  P.  132,  or  merely  putting 
it  in,  &  Argent  v.  Vivant,  1  East,  330,  is  a  waiver  of  a  defect 
or  irregularity  in  the  affidavit  to  hold  to  bail.  So  if  a  defendant 
in  a  nonbailable  action,  accept  a  declaration,  and  act  as  if  he 
had  appeared,  he  cannot  afterwards  object  to  a  judgment 
against  him,  on  the  ground  that  no  appearance  had  been  entered 
for  him.  Williams  v.  Strahan,  1  New  Rep.  309.  but  see  Ro- 
harts  t.  Spun,  ante,  p.  4 1 1 .  So,  taking  a  declaration  out  of  the 
office,  is  a  waiver  of  any  informality  in  the  affidavit  to  hold  to 
bail,  Kennett  &  Avon  Canal  Comp.  v.  Jones,  7  T.  R.  451,  or 
writ;  Whale  v.  Fuller,  1  H.  Bl.  222,  and  see  Arctier  v.  Barnes, 
3  Bast,  342 ;  but  not  of  an  irregularity,  which  is  first  disclosed 
by  the  declaration  itself.  Chapman  v.  Eland,  2  New  Rep.  82. 
King  v.  Home,  4  T.  R.  349.  By  pleading,  the  defendant 
waives  an  irregularity  in  the  rule  to  plead  ;  see  Perry  v.  Fisher, 
6  Bast,  549 ;  and  by  pleading  to  a  declaration  on  a  scire 
facias,  the  defendant  was  holden  to  waive  an  irregularity  in  the 
writ,  although  a  motion  to  set  aside  the  writ  for  the  irregularity 
was  pending  at  the  time  he  pleaded.  Slaman v.  Gregory,  ID.  He 
R.  181 .  But  where  a  rule  nisi  to  set  aside  a  sci.  fa.  was  obtain- 
ed on  the  last  day  of  term,  and  not  being  a  stay  of  proceedings, 
the  defendant  appeared  to  the  sci.  fa.  in  order  to  prevent  judg- 
ment :  the  court  held  that  his  appearance  was  no  waiver  of 
the  irregularity  in  the  writ.  Coxeterv.  Burke,  5  East,  461. 
So,  where  in  debt  on  bail  bond,  oyer  being  demanded  and  re- 
fused, the  defendant,  in  order  to  prevent  judgment,  pleaded  a 
plea  which  did  not  require  oyer,  being  merely  a  denial  of  the 
assignment  of  the  bond  to  the  plaintiff;  this  was  holden  not 
to  be  a  waiver  of  his  right  to  oyer.    Goodricke  v.  Turley,  4 
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Dowl.  431.  Applying  for  time  to  plead,  is  a  waiver  of  a  rule 
to  plead.  Towers  v.  Powell,  1  H.  Bl.  87.  And  formerly,  when 
pleas  were  filed,  a  plaintiff,  by  taking  a  plea  out  of  the  office, 
was  holden  to  waive  the  objection  that  it  was  pleaded  by  a  new 
attorney,  without  an  order  to  change  the  former  one.  Mar- 
gerem  v.  MicMewaine,  2  New  Rep.  509.  Where  the  defendant* 
after  notice  of  declaration,  requested  that  further  proceedings 
should  be  stayed,  and  promised  to  pay  the  debt  and  costs,  the 
court  held  this  to  be  a  waiver  of  an  irregularity  in  the  writ  and 
service ;  Rawes  v.  Knight,  1  Ring,  132  ;  but  merely  asking  for 
time  to  pay  the  debt,  &c.,  is  no  waiver  of  a  preceding  irregu- 
larity. Anon,  1  Dowl.  23.  Taking  out  and  serving  a  summons 
to  stay  proceedings  on  a  bail  bond,  is  a  waiver  of  an  irregularity 
in  the  notice  of  declaration.  Davis  v.  Owen,  1B.&P.  342. 
And  applying  to  set  aside  proceedings  on  the  ground  of  a  cer- 
tain irregularity,  is  a  waiver  of  any  other  irregularity  then 
known  to  exist.  Thorpe  v.  Beer,  2  B.  &  A.  373.  Indeed  the 
general  rule  of  practice  upon  this  subject  is,  that  if  a  party 
overlook  an  irregularity,  and  take  a  subsequent  step  in  the 
cause,  he  cannot  afterwards  revert  back  to  the  irregularity, 
and  object  to  it.  Per  Li.  Kenyan,  C.  J.  I  Bart,  78.  and  tee 
Rogers  v.  Mapleback,  1  H.  BL  106.  and  see  R.  G.  H.,  2  W.  4, 
s.  33,  infra. 

When  motion  to  be  made.']  Formerly  the  practice  of  the 
courts  differed  upon  this  subject :  in  the  King's  Bench,  the 
application  must  have  been  made  within  a  reasonable  time ;  in 
the  Common  Pleas,  immediately  alter  the  irregular  party  had 
taken  the  next  step ;  and  in  the  Exchequer,  during  the  term  in 
or  after  which  the  irregularity  occurred.  Anon.  I  Chit.  14.  But 
now,  in  all  these  courts,  it  is  ordered,  by  R.  G.  H.  2  W.  4,  s.  33, 
that  "  no  application  to  set  aside  process  or  proceedings  for  ir- 
regularity, shall  be  allowed,  unless  made  within  ■.reasonable 
time,  nor  if  the  party  applying  has  taken  a  fresh  step  after 
knowledge  of  the  irregularity."  If  the  irregularity  be  in  the 
affidavit  to  hold  to  bail,  the  motion  must  be  made  within  the 
time  limited  for  putting  in  bail.  Tucker  v.  Colegate,  1  Dowl. 
574.  See  Firley  v.  Rallett,  2  Dowl.  708.  Johnson  v.  Kennedy, 
4  Dowl.  345.  FoweU  v.  Petie,  5  Dowi.  276.  If  the  irregularity 
be  in  the  writ,  the  application  must  be  made,  in  nonbailable 
actions,  within  four  days  after  service,  whether  it  be  in  term 
or  vacation ;  Tyler  v.  Green,  3  Dowl.  439.  Chubb  v.  Nichol- 
son, 1  Har.  &  W.  666.  Steele  v.  Morgan,  8  D.  &  R.  450 ;  and  in 
bailable  actions,  within  four  days  after  the  arrest.  Semb.; 
see  Constable  v.  FothergiU,  2  Dowl.  591.  Poote  v.  Dick,  1  Har. 
k  W.  207.  If  the  irregularity  be  in  the  declaration,  the  ap- 
plication must  be  made  within  four  days  after  notice  of  decla- 
ration served,  Hinton  v.  Stevens,  4  Dowl.  283.  GoUUng  v. 
Scarborough,  2  Har.  &  W.  94.  and  see  Herbert  v.  Dariey,  Id. 
726,  or  declaration  delivered.    See  Pynn  v.  Kemp,  2  Dowl. 
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620. .  If  the  irregularity  be  in  an  interlocutory  judgment,  the 
time  for  making  the  application  begins  to  run  from  the  first 
notice  the  defendant  has  of  the  judgment  being  signed ;  and  the 
application  must  be  made  within  a  reasonable  time  after  that, 
Grami  v.  Flower,  5  Dowl.  419,  otherwise  the  court  will  not 
entertain  it,  upon  any  terms.  See  Lewis  v.  Brown,  3  Dotal. 
700.  Roberts  v.  CuttiU,  4  Dowl.  204.  Where  the  defendant 
was  first  informed  of  the  judgment  by  the  notice  of  enquiry, 
the  court  held  that  he  was  not  too  late  in  moving  to  set 
it  aside,  on  the  day  for  which  notice  of  enquiry  was  given. 
Hill  v.  Mills,  2  Dowl.  696.  but  see  Scott  v.  Cogger,  3  Dowl. 
212,  conL  And  the  application  must  be  made,  not  only 
within  a  reasonable  time,  but  before  the  irregular  part?  has 
taken  the  next  step,  however  short  the  time  may  be  for  doing 
it.  Per  Parke,  B.  in  Fynn  v.  Kemp,  supra.  And  therefore 
where  a  defendant  moved  to  set  aside  an  interlocutory  judg- 
ment, for  an  irregularity  in  the  notice  of  declaration,  the 
court  held  that  he  was  too  late ;  he  should  have  moved  to  set 
aside  the  notice  or  declaration.  Smith  v.  Clarke,  2  Dowl. 
218.  and  see  Minster  v.  Coles,  2  Chit.  237.  And  this,  al- 
though the  second  step  be  also  irregular.  Rutty  v.  Arbur,  2 
Dowl.  36. 

If  the  irregularity  occur  in  vacation,  the  opposite  party 
may  apply  to  a  judge  at  chambers  to  set  aside  the  irregular 
proceeding;  and  he  must  make  the  application  to  a  judge, 
where,  by  waiting  until  the  term,  more  than  a  reasonable 
time  would  elapse ;  and  if  either  party  be  dissatisfied  with  the 
judge's  decision  upon  the  subject,  he  may  apply  to  the  court 
on  the  first  day  of  the  term.  Woodcock  v.  Kilby,  4  Dowl.  730. 
Where  a  defendant  in  vacation  was  irregularly  served  with 
process,  it  was  holden  that  he  ought  not  to  wait  until  the 
term,  to  move  the  court,  but  should  have  applied  to  a  judge 
in  the  vacation,  if  he  wished  to  take  advantage  of  the  irregu- 
larity. Cox  v.  Tullock,  2  Dowl.  47.  So,  where  the  time 
limited  by  the  practice  of  the  court,  for  objecting  to  a  writ  for 
irregularity,  expired  on  the  last  day  of  the  vacation,  and  the 
application  was  made  to  the  court  on  the  first  day  of  term, 
the  court  held  it  to  be  too  late ;  the  party  should  have  ap- 
plied at  chambers.  Tyler  v.  Green,  3  Dowl.  439;  and  see 
Hinton  v.  Stevens,  4  Dowl.  283.  Lewis  v.  Davison,  3  Dowl. 
272.  If  the  application  be  not  made  in  time,  a  satisfactory 
excuse  must  be  given  by  affidavit  for  the  delay ;  Herbert  v. 
Dor  ley,  4  Dowl.  726 ;  where  the  excuse  was,  that  a  witness, 
whose  affidavit  was  necessary  to  sustain  the  application,  had 
been  very  ill,  it  was  holden  insufficient,  as  a  commissioner 
might  have  been  sent  to  him,  to  take  his  affidavit ;  Orton  v. 
France,  4  Dowl.  598 ;  so,  that  the  delay  was  occasioned  by 
the  party  being  obliged  to  change  his  attorney,  has.  been 
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holden    insufficient.     Golding  v.  Scarborough,    2   Har.   & 
JF.94. 

7%«  JfoiJe,  $•<?.]  The  rule  of  course  is  a  rule  to  shew  cause, 
which  is  afterwards  made  absolute  or  discharged  in  the  ordi- 
nary way.  Care  should  be  taken  to  state  correctly  in  it,  the 
proceeding  in  which  the  irregularity  is  alleged  to  be.  Where 
the  writ  was  irregular,  but  the  service  of  it  regular,  and  the 
motion  was  to  set  aside  the  service  for  irregularity,  the  court 
discharged  the  rule.  Hasher  v.  Jarmaine,  1  Cromp.  &  M.  408. 
So,  where  the  rule  was  to  set  aside  the  writ  for  Irregularity, 
and  the  irregularity  was  not  in  the  writ,  but  in  the  service  of 
it,  the  court  discharged  the  rule  with  costs.  Huggitt  ▼.  Par- 
kin, 1  Bing.  65.  Where  an  action  was  commenced  on  a  bail 
bond,  before  it  was  forfeited,  and  the  motion  was  to  set  aside 
the  service  of  the  writ  for  irregularity,  the  court  held  that  the 
motion  should  have  been  to  set  aside  the  writ  itself,  and  not 
the  service,  and  discharged  the  rule  with  costs.  Edwards  v. 
Danks,  4  Dowl.  357.  So  where  the  rule  was  to  set  aside 
a  judgment  for  irregularity,  and  the  objection  to  the  judg- 
ment was  that  it  was  signed  against  good  faith,  the  court  dis- 
charged the  rule  with  costs.  Smith  v.  Clarke.  2  Dowl.  218. 
The  rule  nut  should  require  the  opposite  party  to  pay  costs, 
otherwise  the  court  will  not  make  it  absolute  with  costs.  R.' 
v.  Sh.  of  Middlesex,  2  Dowl.  5.  Also,  it  will  be  no  stay  of  pro- 
ceedings, unless  it  specially  direct  thst  proceedings  be  stayed 
in  the  mean  time ;  but  to  entitle  the  party  to  make  it  a  stay 
of  proceedings,  a  previous  notice  of  motion  is  required  in  the 
Common  Pleas,  Roife  v.  Brown,  1  Hodg.  27,  and  Exchequer, 
Fortescue  v.  Jones,  1  Dowl.  524,  although  not  in  the  court  of 
Queen's  Bench.    Stratum  v.  Regan,  2  Dowl,  585. 

If  the  irregular  party,  instead  of  shewing  cause  against  the 
rule,  wish  to  abandon  the  irregular  proceeding,  so  as  to  avoid 
any  further  costs,  he  may  do  so,  by  giving  the  other  party  a 
notice  to  that  effect  and  offering  to  pay  the  costs  up  to  that 
time.  Where  a  rule  nisi  had  been  obtained  for  setting  aside  a 
proceeding  for  irregularity,  and  the  opposite  attorney  there- 
upon offered  to  waive  the  irregular  proceeding  and  to  pay 
costs,  but  the  rule  was  persisted  in :  the  court  made  the  rule 
absolute,  with  costs  up  to  the  time  of  the  offer,  and  ordered 
the  plaintiff's  attorney  to  pay  the  costs  subsequently  incurred. 
Halton  v.  Stoking,  2  Tyr.  165.  and  see  Robinson  v.  Stoddart, 
5  Dowl.  266.  If  this  be  not  done,  the  rule  is  made  absolute 
or  discharged,  as  in  ordinary  cases. 

If  the  rule  nisi  be  drawn  up  with  a  stay  of  proceedings,  the 
proceedings  are  thereby  suspended  for  all  purposes,  until  the 
cule  is  disposed  of.  Swaynev.  Crammond,  4  T.  R.  176.  And 
the  parties  have  the  same  tuna,  allowed  them  for  taking  their 
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next  proceeding,  which  they  had  at  the  time  the  rule  nisi  was 
served:  with  one  exception,  namely,  where  the  rule  is  ob- 
tained by  a  defendant,  and  it  afterwards  discharged,  in  that 
case,  if  the  time  for  taking  bis  next  step  would  have  then 
elapsed,  supposing  the  application  not  to  have  been  made,  the 
defendant  is  only  allowed  the  remainder  of  the  day  on  which 
the  rule  is  discharged,  for  the  purpose  of  taking  his  next  step. 
Hughe*  t.  Walden,  h  B.  &  C.  770.  Vernon  v.  Hodgins,  1 
Gale,  384.    See  St.  Hanlaire  v.  Byam,  4  B.kC.  970. 

In  the  court  of  Queen's  Bench,  if  the  rule  be  ''  discharged 
generally,  without  any  special  direction  upon  the  matter  of 
costs,  it  is  understood  to  be  discharged  with  costs ;  and  the 
latter  rule  must  be  discharged  accordingly."  R.  M.  37  G.3. 
In  the  other  two  courts,  if  the  rule  be  discharged,  the  party 
succeeding  must  apply  for  costs.  If  the  rule  be  made  absolute 
generally,  the  party  succeeding  will  be  entitled  to  costs,  if 
the  rule  mh  have  been  drawn  up  with  costs ;  otherwise  not. 
R.  v.  Sk.  of  Middlesex,  2  Doxcl.  5.  In  either  case,  the  court 
will  not  excuse  the  party,  against  whom  they  decide,  from  the 
payment  of  costs,  unless  some  very  strong  grounds  of  exemp- 
tion be  shewn  to  them.  If  the  rule  be  discharged,  merely 
lor  some  formal  objection  to  the  affidavits,  or  the  like, 
the  court  consider  the  costs  to  be  in  their  discretion,  and 
usually  refuse  them.  See  Harris  v.  Matthews,  4  Dowl.  606. 
Where  an  interlocutory  judgment  was  set  aside  for  irregu- 
larity with  costs,  and  the  defendant  then  pleaded,  and  the 
plaintiff  replied ;  and  a  judge  at  chambers  thereupon  gave  the 
defendant  time  to  rejoin  until  three  days  after  the  costs  of 
the  rule  should  be  paid,  which  had  of  course  the  effect  of 
staying  the  proceedings  in  the  action  :  the  court  held  that  the 
judge  had  authority  to  do  so.  Wenham  v.  Downes,  5  Nev. 
&  M.  244. 


ISSUE. 


The  issue  must  be  made  up,  "  by  the  suitor,  his  attorney 
or  agent,  and  not  as  heretofore  by  any  officer  of  the  court." 
Jt.  G.  M.A  W.4,r.  1,  *.  5.  It  is  made  up  by  the  plaintiff  in 
ordinary  cases ;  but  it  may  be  made  up  by  the  defendant, 
where  there  is  to  be  a  trial  by  proviso;  and  it  may  be  made 
up  by  either  plaintiff  or  defendant,  in  replevin,  prohibition,  or 
quare  impedit. 

If  the  defendant's  pleading  conclude  to  the  country,  the 
plaintiff  may  immediately  make  up  the  issue,  adding  the  simi- 
liter ;  or,  if  the  defendant's  pleading  conclude  with  a  verifica* 
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tion,  and  the  plaintiff  traverse  it,  concluding  his  replication, 
&c.  of  course  to  the  country,  he  may,  instead  of  delivering  his 
pleading  to  the  defendant's  attorney,  at  once  make  up  the 
issue,  entering  his  replication,  &c.  in  it,  and  adding  the  simili- 
ter. See  R.  G.  H.  2  W.  4,  #- 106.  As  to  the  effect  of  omitting 
the  similiter,  see  ante,  p.  63.    Swaine  v.  Lewis,  3  Dowl.  700. 

Form  of  it,  in  ordinary  cases]  The  form  of  the  issue,  in  or- 
dinary cases,  is  given  by  R  G.  H.  4  W.  4,  r.  2,  s.  1 ;  and  is 
thus : — 

In  the  Queen's  Bench,  [fyc. 

The  [date  of  declaration]  day  of  ,  in  the  year  of  our 

Lord,  18—. 

[Venue]  A  B,  by  E.  F.  his  attorney  [or  in  his  own  proper 
person ;  or  by  E.  F.  who  is  admitted  by  the  court  here  to  prose- 
cute for  the  said  A.  B.  who  is  an  infant  within  the  age  of 
twenty-one  years,  as  the  next  friend  of  the  said  A.  B.  as  the  case 
may  be,]  complains  of  C.  D.  who  has  been  summoned  to  answer 
the  said  A.  B.  [or  arrested,  or  detained  in  custody]  by  virtue  [or 
served  with  a  copy,  as  the  case  may  be,]  of  a  writ  issued  on 

[date  of  first  writ,]  the day  of ,  in  the  year  of  our 

Lord,  18—,  out  of  the  court  of  our  Lady  the  Queen,  [if  in  Q. 
B.  before  the  Queen  herself  at  Westminster,  or  if  in  C.  P.  before 
her  justices  at  Westminster,  or  in  the  Exch.  before  the  barons  of 
her  Exchequer  at  Westminster,  as  the  case  may  be]  ;  for  that 

[Copy  the  declaration  from  these  words  to  the  eud,  and 
the  plea  and  subsequent  pleadings,  to  the  joinder  of  issue.] 

Thereupon  the  sheriff  is  commanded  that  he  cause  to  come 

here,  on  the day  of ,  twelve,  Sfc.  by  whom,  $c. 

and  who  neither,  8fc.  to  recognize,  $c.  because  as  well,  $e. 

This  latter  part  of  the  issue,  which  is  the  award  of  the 
venire,  must  be  in  a  different  form,  where  there  are  issues 
both  of  fact  and  of  law.  See  2  Sound.  300,  n.  Thompson  v. 
Percival,  2  B.  &  Ad.  967.  See  the  form,  where  the  issues  in 
fact  are  to  be  tried  first,  Arch.  Forms,  301 ;  or  where  the  de- 
murrer is  to  be  first  argued,  Id. ;  or  where  there  are  some 
issues  to  be  tried  by  the  country,  some  by  the  record,  Id.  322. 
If  the  sheriff  be  interested,  the  venire  must  be  awarded  to  the 
coroners ;  see  the  form  Arch.  Forms,  90 ;  if  both  sheriff  and 
coroners  be  interested,  it  must  be  awarded  to  elisors.  See  The 
Mayor  of  Norwich  v.  Gill,  8  Bing.  27  ;  and  see  the  form,  Arch. 
Forms,  90.  If  the  court  or  a  judge,  upon  application,  order  a 
local  action  to  be  tried  in  a  different  county  from  that  in 
which  the  venue  is  laid,  they  "  may  order  a  suggestion  to  be 
entered  on  the  record,  that  the  trial  may  be  more  conve- 
niently had,  or  writ  of  enquiry  executed,  in  the  county  or 


Issue,  419 

place  where  the  same  is  ordered  to  take  place."    3  &  4  W.  4, 
*\  4.5,  9 .  22. 

If  there  be  a  variance  between  the  issue  and  the  pleadings,  or 
the  issue  and  the  nisi  prius  record,  either  party  may  obtain  a 
judge's  order  to  have  it  amended  at  any  time  before  trial.  And  it 
has  been  holden  not  to  be  ground  for  setting  aside  a  verdict 
that  the  evidence  at  the  trial,  though  it  supported  the  record 
of  nut  print,  would  not  have  supported  the  issue  delivered 
where  the  variance  between  the  record  and  the  issue  arose 
from  a  mistake  in  the  issue.  Jones  v.  Tatham,  8  Taunt.  634. 
So,  where  the  issue  in  ejectment  stated  the  premises  to  be  in 
Wimbledon,  and  the  nisi  prius  record  correctly  stated  them  to 
be  in  Himbleton,  and  a  motion  was  made  to  set  aside  a  ver- 
dict for  plaintiff  on  this  ground :  the  court  refused  the  rule, 
as  it  did  not  appear  how  the  place  was  named  in  the  declara- 
tion, which  possibly  was  correct.  Doe  v.  Wylde%  2  B.  &  A. 
472.  If  the  issue  be  made  up  in  wrong  form,  and  the  plaintiff 
upon  application  refuse  to  alter  it,  the  court  will  oblige  him  to^, 
do  so.  Hart  v.  Dally,  2  Dowl.  257.  So  if  the  issue  state  the 
writ  to  have  issued  on  a  wrong  day,  the  defendant  may  have 
it  amended  by  application  to  the  court ;  and  he  should  do  so, 
if  the  mistake  be  material  to  him,  for  the  record  is  now  con- 
clusive evidence  of  the  time  of  the  commencement  of  the  ac- 
tion. Whipple  v.  Manley,  5  Dowl.  100.  Where  the  issue  was 
not  dated,  the  court  granted  a  rule  nisi  to  set  it  aside  for  irre- 
gularity. Ball  v.  Hamlet,  3  Dowl.  188.  And  where  it  omitted 
the  dates  of  the  pleadings,  the  court  set  aside  a  verdict  for  the 
plaintiff,  and  ordered  a  new  trial,  although  the  roll  contained 
the  dates.     Worthington  v.  Wigley,  5  Dowl.  209. 

On  the  back  of  the  issue  is  usually  indorsed  the  notice  of 
trial.    See  "  Notice  of  trial,"  post. 

When  and  how  entered.]  The  entry  of  the  issue  upon  the 
roll,  is  now  necessary  only  when  the  plaintiff  is  going  to  carry 
in  his  record,  or  is  ruled  to  do  so.  By  R.  G.  H.  2  W.  4,  s.  70, 
"  no  entry  of  the  issue  shall  be  deemed  necessary  to  entitle  a 
defendant  to  move  for  judgment  as  in  case  of  a  nonsuit,  or  to 
take  the  cause  down  to  trial  by  proviso ;"  as  was  formerly 
required. 

The  issue  is  entered  on  the  roll  verbatim,  the  declaration  in 
one  paragraph,  and  each  of  the  other  pleadings  in  a  separate 
paragraph;  each  being  entered  "  under  the  date  of  the  day  of 
the  month  and  year,  when  the  same  respectively  took  place, 
and  without  reference  to  any  other  time  or  date,  unless  other- 
wise specially  ordered  by  the  court  or  a  judge."  R.  G.  H.  4 
W.  4,  r.  2,  t.  1 .  And  "  no  entry  of  continuances,  by  way  of 
imparlance,  curia  advisari  vult,  vicecomes  non  misit  breve,  or 
otherwise,  shall  be  made  on  any  record  or  roll  whatever,  or  in 
the  pleadings,  except  the  jurata  ponitur  in  respectu,  which  is 
to  be  retained."     Id.  $.  2.    Also,  warrants  to  sue  or  defend, 


420  Issue. 

are  no  longer  either  filed  or  entered  upon  the  roll.    R.  G.  H. 
2H'.4,f.  1.    R.  G.  H.  4  W.  4,  r.  2,  s.  4. 

Form  o/  fautf,  on  a  trrtf  o/  fn'ai.]  The  form  of  the  issue  in 
this  case,  is  the  same  as  in  ordinary  cases,  to  the  joinder  of 
issue  inclusive ;  then  proceed  as  follows : 

And  for  as  much  as  the  sum  sought  to  be  recovered  in  this  suit, 
and  indorsed  on  the  said  writ  of  summons,  does  not  exceed  £20, 

hereupon  on  the  [teste  of  writ  of  trial]  day  of ,  *  in  the  year 

,  pursuant  to  the  statute  in  that  case  made  and  provided, 

the  sheriff  [or  the  judge  of ,  being  a  court  of  record  for  the 

recovery  of  debt  in  the  said  county,  as  the  case  may  be,]  is  com- 
manded that  he  summon  twelve,  8fc,  who  neither,  ifc,  who  shall 
be  sworn  truly  to  try  the  issue  above  joined  between  the  parties 
aforesaid,  and  that  he  proceed  to  try  such  issue  accordingly; 
and  when  the  same  shall  have  been  tried,  that  he  make  known  to 
the  court  here  what  shall  have  been  done  by  virtue  of  the  writ  of 
our  Lady  the  Queen,  to  him  in  that  behalf  directed,  with  the 
finding  of  the  jury  thereon  indorsed,  on  the day  of  —  $c. 

If  the  issue,  instead  of  concluding  thus,  conclude  with  an 
award  of  a  venire,  as  in  ordinary  cases,  it  may  be  set  aside  for 
irregularity .    Peel  v.  Ward,  5  Dowl.  1 69. 

Delivery  of  the  issue.]  The  issue  is  delivered  to  the  attorney 
of  the  opposite  party,  or  in  country  causes  to  the  town  agent. 
Or  it  is  delivered  to  the  party  himself,  if  he  appear  in  person. 
When  the  issue  is  delivered  to  the  defendant's  attorney,  &c, 
he  cannot  strike  out  the  defendant's  plea,  and  plead  de  novo, 
without  the  leave  of  the  court  or  a  judge ;  R.  G.  H.  2  W.  4, 
s.  46  ;  but  he  may  strike  out  any  similiter  which  the  plaintiff 
may  have  added  for  him,  and  demur  to  the  plaintiffs  last 
pleading,  if  he  will. 

JUDGE'S  ORDER. 

In  what  Cases.']  All  matters  of  minor  importance  may  be 
brought  before  a  judge  at  chambers  for  his  decision.  And  by 
stat.  1 1  G.  4  &  1  "W.  4,  c.  70,  s.  4,  every  judge  of  the  courts 
of  Queen's  Bench,  Common  Pleas  and  Exchequer,  to  what- 
ever court  he  may  belong,  is  authorized  to  transact  such  bosi 
ness  at  chambers  or  elsewhere,  depending  in  any  of  the  said 
courts,  as  relates  to  matters  over  which  the  said  courts  have  a 
common  jurisdiction,  and  as  may,  according  to  the  course  and 
practice  of  the  court,  be  transacted  by  a  single  judge.  Also 
by  a  former  statute,  1  G.  4,  c.  55,  s.  5,  the  judges  on  their 
circuits,  respectively,  are  authorized  to  grant  summonses  and 
make  orders,  in  all  actions  and  prosecutions,  which,  if  brought 
to  trial,  would  be  tried  upon  their  circuit,  whether  they  be 
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judges  of  the  courts  respectively  in  which  the  records  in  such 
actions  or  prosecutions  were  made  up,  or  not.  See  Ashworth 
v.  Heathcote,  6  Bing.  596. 

Summons.]  All  matters  for  the  decision  of  a  judge  at  cham- 
bers, are  brought  before  him  by  summons,  which  may  be  ob- 
tained upon  application  to  the  clerk  at  the  chambers  of  any  of 
the  judges.     A  copy  of  this  summons  must  be  served  on  the 
attorney  or  agent  of  the  opposite  party ;  who  will  thereupon 
either  indorse  a  consent  to  an  order  on  the  back  of  the  sum- 
mons, or  attend  before  the  judge.     If  he  indorse  a  consent,  the 
judge's  clerk  upon  application  will  draw  up  on  order  accord- 
ingly ;  but  it  must  be  observed  that  the  consent  of  itself  binds 
neither  party,  unless  the  order  be  actually  drawn   up  and 
served.  Joddrel  v.  — ,  4  Taunt.  253.  If  both  attornies  attend 
before  the  judge,  the  matter  is  then  discussed,  and  the  judge 
make*  or  refuses  an  order.    But  if  the  opposite  attorney  do 
not  attend  in  pursuance  of  the  summons,  the  attorney  who 
obtained  it  must  wait  half  an  hour,  (R.  T.  35  G.  3,  K.  B.),  and 
may  then  obtain  a  second  summons  to  the  same  effect  for  the 
next  day,  and  serve  it.    Formerly  three  summonses  were  in 
general  necessary,  before  the  judge  would  make  an  order  upon 
default  of  the  opposite  attorney.    But  now,  by  R.  G.  T.  1  W. 
4,  s.  9,  "  it  shall  not  be  necessary  to  issW  more  than  two  sum- 
monses for  attendance  before  a  judge  upon  the  same  matter ; 
and  the  party  taking  out  such  summonses  shall  be  entitled  to 
an  order  on  the  return  of  the  second  summons,  unless  cause 
is  shewn  to  the  contrary."    If  therefore  the  opposite  attorney 
do  not  attend  the  second  summons,  the  judge's  clerk  will  draw 
up  the*order,  upon  an  affidavit  of  service  of  the  two  summonses, 
of  the  attendances  thereon,  and  of  the  opposite  attorney's  non- 
attendance.  There  are  some  cases,  however,  in  which  the  order 
is  made  upon  the  first  summons,  the  summons  being  served 
two  days  before  it  is  attendable  ;  such  as  an  order  to  deliver 
or  to  tax  an  attorney's  bill.    R.  O.  H.  2.  IV.  4,  s.  91.    And 
there  are  other  cases,  in  which  the  judge,  under  particular  cir- 
cumstances, will  grant  a  peremptory  summons  in  the  first  in- 
stance, attendable  on  the  next  day,  and  in  default  of  attendance 
an  order  will  be  made  upon  it.    But  where,  in  an  ordinary 
summons,  the  attorney's  clerk  inserted  the  word  "peremptory" 
without  authority,  the  court,  upon  an  application  to  them 
upon  the  same  subject,  ordered  the  attorney  to  pay  the  costs. 
Finnertyy.  Smith,  1  Hodg.  158.    There  are  also  some  appli- 
cations to  a  judge  at  chambers,  which  are  ex  parte,  and  without 
summons :  such  as  an  application  for  an  order  to  hold  to  bail 
in  trover,  &c.,  and  the  like.    But  where  a  judge  at  chambers, 
upon  an  ex  parte  application  of  a  party  to  an  arbitration,  made 
an  order  under  stat.  3  &  4  W.  4,  c.  42,  s.  39,  allowing  him  to 
revoke  his  submission,  the  court  rescinded  the  order,  holding 
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that  the  judge  had  no  authority  to  make  it,  without  giving  an 
opportunity  to  the  other  parties  to  be  heard  against  it.  Clarke 
v.  Stocken,  2  Bing,  N.  C.  651. 

A  summons,  if  served,  is  a  stay  of  proceedings  from  the 
time  it  is  attendable,  Anthill  v.  Medcalfe,  2  New  Rep.  169. 
Redford  v.  Edie,  6  Taunt.  240,  and  if  followed  up  by  a  second 
summons,  will  continue  to  stay  the  proceedings  until  it  be 
disposed  of.  See  Knowles  v.  Variance,  1  Gale,  16.  Where  the 
time  for  pleading  expired  on  the  7th,  and  on  that  day  a  sum- 
mons for  leave  to  plead  several  matters  was  served,  attendable 
on  the  8th  at  1 1  o'clock,  being  the  hour  at  which  the  judg- 
ment office  opened;  and  the  plaintiff's  attorney  instead  of 
attending  the  summons  signed  judgment  as  for  want  of  a  plea: 
the  court  set  aside  the  judgment  for  irregularity  with  costs, 
holding  that  from  1 1  o'clock  the  summons  operated  as  a  stay 
of  proceedings.  Wells  v.  Secret,  2  Dew/.  447.  Morris  v.  Htm/, 
2  B.  &  A.  355.  Even  where  a  summons,  in  term  time,  was 
made  attendable  at  10  o'clock  in  the  morning  before  a  judge  of 
the  King's  Bench,  a  time  when  a  judge  of  that  court,  as  was 
well  known,  never  attended  at  chambers :  still  it  was  holden, 
to  be  a  stay  of  proceedings  from  10  o'clock.  Byles  v.  Walter, 
5  Dowl.  232.  but  see  Bebb  v.  Wales,  Id.  458,  semb.cont.  'Where 
however  a  summons  was  taken  out  to  tax  an  attorney's  biO, 
but  the  usual  undertaking  to  pay  was  hot  entered  in  the  book 
at  the  judge's  chambers  or  embodied  in  the  summons,  the 
court  held  that  it  did  not  preclude  the  attorney  from  com- 
mencing an  action  for  the  amount,  by  suing  out  a  writ,  and 
which  he  was  obliged  to  do  in  order  to  save  the  statute  of  limi- 
tations. Williams  v.  Roberts,  3  Dowl.  512.  If  the  order  be 
refused,  the  party  who  obtained  it  has  not  the  same  time  al- 
lowed him  to  take  the  next  step,  that  he  had  when  he  served 
the  summons ;  but  if  the  time  limited  for  his  taking  the  next 
step  have  expired,  he  is  allowed  for  that  purpose  the  whole  of 
the  day  on  which  his  summons  has  been  disposed  of.  Hughes 
v.  Walden,  5B.&  C.  770.  Glover  v.  Watmore,  Id.  769.  and 
see  ante,  p.  417. 

Order.']  If  the  order  is  made  upon  default  of  the  opposite 
attorney,  as  mentioned  ante,  p.  421,  the  judge's  clerk  will  draw 
it  up  in  the  terms  of  the  summons  ;  if  made  by  consent,  he 
will  draw  it  up  in  the  terms  of  the  consent  as  indorsed.  But 
if  the  parties  attend  before  the  judge,  the  judge  after  hearing 
them,  if  he  think  fit  to  make  an  order,  makes  a  minute  of  it 
on  the  back  of  the  summons,  and  gives  it  to  the  successful 
party,  who  then  takes  it  to  the  judge's  clerk,  and  has  the  order 
drawn  up  accordingly.  If  the  party,  however,  do  not  like  the 
order  which  has  been  made,  it  is  optional  with  him  to  have  it 
drawn  up  or  not ;  if  he  do  not,  the  opposite  party  has  no  mode 
of  compelling  him,  but  he  may  proceed  to  obtain  a  similar 
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order  in  the  ordinary  way,  if  be  will.    MacdougaU  v.  Nieholls, 

5  Nev.  &  M.  366,  1  Har.  &  W.  462.  It  was  at  one  time 
doubted  whether  judges  at  chambers  had  a  power  to  award 
costs, ;  Read  v.  Lee,  2  B.  &  Ad.  415.  Sptcer  y.  Todd,  2  Crump. 

6  7.,  165 ;  but  it  is  now  fully  settled  that  they  have,  Doe  d. 
Prescatt  v.  Roe,  1  DowL  274.  Re  Bridge  &  Wrt^/if,  4  Nev.  & 
if.  5.  Hughes  v.  Brand,  2  Dowl.  131,  but  they  seldom  exer- 
cise it,  except  in  cases  of  irregularity.  A  judge  at  chambers, 
however,  has  no  authority  to  order  payment  of  debt  and  costs 
by  instalments,  without  the  plaintiff's  consent.  Kirby  v. 
Ellison,  2  Dowl.  219.  If  an  order  be  made  on  payment  of 
costs,  this  does  not  imply  an  undertaking  to  pay  them,  nor 
can  payment  of  them  be  enforced.  Pricker  v.  Eastman,  1 1 
East,  319. 

Car,e  must  be  taken  to  serve  the  order ;  for  until  service  it 
is  of  no  effect.  See  Wilson  v.  Hunt,  1  Chit  647.  And  it 
should  be  drawn  up  and  served  forthwith,  for  delay  in  doing 
so  will  be  deemed  a  waiver  of  it.  Charge  v.  Farkall,  4  B.  & 
C.  865. 

The  only  mode  of  reviewing  the  decision  of  a  judge  at 
chambers,  in  granting  or  refusing  an  order,  is  by  application 
to  the  court  in  which  the  action  or  other  proceeding  is  pend- 
ing :  if  the  judge  have  granted  an  order,  the  application  may 
be  to  rescind  it ;  if  he  have  refused  it,  the  application  may  be 
for  a  rule  to  the  like  effect  as  the  order  refused.  But  where  a 
statute  vests  a  discretionary  power  in  a  judge  at  chambers,  the 
court  will  not  interfere,  or  rescind  his  order.  And  therefore 
where  it  was  alleged  that  a  judge  had  awarded  a  distringas  on 
an  insufficient  affidavit,  the  court  refused  to  set  aside  his 
order  in  this  respect,  because  all  the  statute  requires  is  that 
the  court  or  a  judge  shall  be  satisfied  from  the  affidavit  that 
the  defendant  keeps  out  of  the  way  in  order  to  avoid  being 
served  with  process.  Gale  v.  Winks,  5  Dowl.  348.  Where  a 
judge  at  chambers,  made  an  order  to  exempt  an  executor  from 
costs,  under  stat.  3  &  4  W.  4,  c.  42,  s.  31,  and  an  application 
was  made  to  the  court  of  King's  Bench  to  rescind  that  order, 
the  court  held  that  they  had  no  authority  to  do  so ;  they  said 
that  the  authority  of  a  judge,  under  that  statute,  was  co-ordi- 
nate with  that  of  the  whole  court,  and  they  could  not  there- 
fore interfere.  Maddocks  v.  Phillips,  5  Nev.  &  M.  370.  but  see 
Lakin  &  Massie,  4  Dowl.  239,  cont.  The  court  also  will  not 
in  general  review  the  decision  of  a  judge,  in  merely  granting 
or  refusing  costs.  See  Davy  v.  Brown.  1  Bvng.  N.  C.  460.  1 
Hodg.  22.  The  application  also  must  be  made  promptly,  and 
before  the  other  party  has  proceeded  upon  the  order  and  in- 
curred expense.  Thompson  v.  Carter,  3  Dowl.  657.  and  see 
Orton  v.  France,  1  Har.  &  W.  672.  The  affidavit  in  support 
of  the  application,  must  either  have  the  judge's  order  annexed 
to  it,  Hoby  v.  Pritchard,  5  Dowl.  300,  or  must  set  out  the 
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substance  of  it.  Shirley  v.  Jacobs,  3  Dowl.  101.  It  may  be 
necessary  to  add,  that  one  judge  cannot  review  the  decision  of 
another :  and  therefore  if  a  judge  upon  summons  refuse  an 
order,  it  is  deemed  highly  improper  to  proceed  by  summons 
before  another  judge  for  the  same  purpose ;  if  the  party  be 
dissatisfied,,  he  should  apply  to  the  court.  Wright  v.  Steven- 
son,  5  Taunt.  850. 

The  only  mode  of  enforcing  a  judge's  order,  is  to  make  it  a 
rule  of  court,  then  require  the  party  to  obey  the  rule,  and  if 
he  neglect  or  refuse  to  do  so,  apply  for  an  attachment.  Ante, 
p.  1 19.  Even  where  a  judge  at  chambers  made  an  order  to 
discharge  a  party  out  of  custody,  on  his  undertaking  not  to 
bring  an  action,  and  he  afterwards  commenced  an  action,  the 
court  refused  to  set  aside  the  proceedings  in  it,  until  the  order 
should  be  made  a  rule  of  court.  Jameson  v.  Roper,  3  Moore, 
65.  It  may  be  necessary  to  add,  that  an  order  obtained  in 
vacation,  cannot  be  made  a  nil.-  of  court  until  the  following 
term.    R.  v.  Price,  et  al,  2  Dowl.  233. 


JUDGMENT. 

The  judgment  we  mean  to  treat  of  here,  is  the  judgment 
after  verdict  or  nonsuit.  As  to  judgment  by  default,  see  ante, 
p.  297 ;  judgment  on  demurrer,  ante,  p.  304  ;  judgment  on 
cognovit,  ante,  p.  239 ;  judgment  after  a  writ  of  enquiry, 
ante,  p.  344 ;  judgment  in  error,  ante,  p.  355 ;  judgment  of 
nonpros,  see  post,  title  "  Nonpros ;"  judgment  upon  nul  tid 
record,  post,  title,  "  Nul  tiel  Record ;"  judgment  of  outlawry, 
post,  title,  "  Outlawry;19  judgment  in  replevin,  post,  title, 
"  Replevin;"  judgment  in  scire  facias,  post,  title,  "  Scire  fa- 
cias ;"  judgment  upon  plea  in  abatement,  ante,  p.  6. 

The  judgment  is  the  conclusion  of  law,  upon  the  premises 
stated  previously  upon  the  record.  It  must  be  signed  in  all 
cases ;  otherwise  no  execution  upon  it  can  regularly  be  sued 
out.  Finch  v.  Brook,  5  Dowl.  59.  A  feigned  issue  from  a 
court  of  equity,  is  the  only  exception  to  this ;  in  that  case,  we 
have  seen,  (ante,  p.  3S3),  it  is  not  usual  in  practice  to  sign 
judgment.  As  to  the  forms  of  the  different  judgments,  see 
R.  G.  H.  4  W.  4,  r.  2,  sch.  3  &  8,  and  Arch.  Form*,  passim. 

When  and  how  signed.}  No  rule  for  judgment  is  now  re- 
quired, in  any  of  the  courts ;  but  by  R.  G.  2  W.  4,  s.  67,  af- 
ter a  verdict  or  nonsuit,  judgment  may  be  signed  "  on  the 
day  after  the  appearance  day  of  the  return  of  the  distringas  or 
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habeas  corpora,  without  any  rule  for  judgment."  But  where  the 
judge  at  the  trial  grants  speedy  execution,  (tee  ante,  p.  364), 
judgment  may  be  entered  up  forthwith,  according  to  the  terms 
of  the  judge's  certificate  for  that  purpose,  althought  the  dis- 
tringas, &c.  be  not  then  returnable ;  1  IV.  4,  c.  7,  *.  2 ;  but 
the  court  may  afterwards  set  aside  or  arrest  the  judgment,  or 
award  a  new  trial,  as  justice  may  appear  to  require.  Id.  s.  4. 
Where  a  plaintiff  signed  his  judgment  on  the  evening  of  the 
fourth  day,  and  sued  out  execution,  the  court  set  it  aside  with 
coats.    BUmchenayv.  Van  den  Bergh,  1  Brod.  &  B.  298. 

Get  the  record  of  nisi  print  from  the  associate ;  and  if  the 
postea  be  not  indorsed,  engross  it  on  the  back  of  it ;  tee  the  forme, 
Arch.  Forms,  passim,  then  take  it,  together  with  an  affidavit 
of  increased  costs,  to  the  master,  who  will  tax  the  costs  and 
sign  Judgment.  As  to  the  taxation  of  costs,  see  ante,  p.  268, 
244,  Sfc.  Until  the  costs  are  taxed,  the  judgment  is  not 
deemed  complete.  Butler  v.  Bulkeley,  I  Bing.  233.  Salter*. 
Siade,  3  Nev.  &  If.  724,  717,  per  Taunton,  J. 

When  and  how  to  be  docket  ted.]  Although  it  is  not  necessary 
to  docket  the  judgment,  in  order  to  sue  out  execution  upon 
it,  yet  it  is  necessary  to  do  so,  in  order  that  the  judgment 
may  bind  the  lands  of  the  party  as  against  purchasers  and 
mortgagees,  or  bind  assets  in  the  hands  of  an  executor  or  ad- 
ministrator. 4  &  5  W.  &  Af.  c.  20,  i.  2, 3.  See  Hail  v.  Tapper, 
3  B.  &  Ad.  655.  In  the  Queen's  Bench  and  Exchequer,  this 
will  be  done  by  the  proper  clerk  in  the  master's  office,  upon 
your  furnishing  him  with  a  memorandum  or  docket  paper, 
stating  the  nature  of  the  judgment,  the  form  of  action,  the 
parties'  names,  and  the  amount  recovered ;  in  the  Common 
Pleas  you  enter  it  yourself  in  the  book  kept  in  the  office. 
Formerly  it  was  the  practice  to  docket  the  issue  only,  and  af. 
terwards  to  insert  the  sum  recovered,  where  final  judgment- 
was  obtained.  But  it  has  been  holden  that  docketting  the 
issue  thus,  is  not  a  docketting  of  the  judgment  within  the  mean* 
ing  of  the  statute.  And  therefore  where  a  defendant  mortgaged 
his  lands  after  final  judgment  had  been  obtained  against 
him,  and  the  roll  carried  in;  and  after  the  mortgage,  the 
plaintiff  extended  a  moiety  of  the  lands  under  an  elegit :  the 
court  held  that  as  the  issue  only  was  docketted,  it  was  not 
equivalent  to  a  docket  of  the  judgment  within  the  meaning  of 
the  statute,  and  that  the  title  of  the  mortgagee  was  therefore 
good  as  against  the  execution  creditor.  Hopwood  v.  Wattt,  5 
B.  &  Ad.  1056, 3  Nev.  &  M .  146.  Braithwaito  v.  Watts,  2  Tyr. 
293.    Doe  v.  Pur  chat,  2  Har.  &  W.  50. 

When  and  how  entered,  ^c]  In  strictness  the  attornies 
ought  to  make  all  their  entries,  and  carry  in  their  rolls, 
before  the  term  next  following  that  of  which  they  are  made 
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up,  being  required  by  several  old  rules  of  court  to  do  so.  Bat 
this  is  not  observed  in  practice,  as  the  attornies  are  allowed  to 
do  so  at  any  time,  upon  paying  a  post  termmmn  fee.  It  is  ne- 
cessary, however,  that  they  should  do  so,  before  they  docket 
or  register  their  judgment,  or  bring  debt  or  scire  facias  upon 
it,  or  debt  or  scire  facias  against  the  defendant's  bail,  and  also 
in  case  of  a  writ  of  error  being  brought. 

The  issue  is  entered  on  the  roll,  as  directed  ante,  p.  419.  The 
subsequent  proceedings,  to  the  judgment  inclusive  are  then 
entered  on  the  roll,  by  the  proper  officer  at  the  master's 
office ;  tee  the  form,  R.  G.  H.  4  W.  4,  r.  2,  Sch.  No.  3,  8 ;  and 
tee  Arch.  Forms,  passim. 

Relation  of  judgments.]  By  R.  G.  H.  4  W.  4,  r.  %  s.  3,  "  all 
judgments,  whether  interlocutory  or  final,  shall  be  entered  of 
record,  of  the  day  of  the  month  and  year  (whether  in  term  or 
vacation)  when  signed,  and  shall  not  have  relation  to  any 
other  day ;  provided  that  it  shall  be  competent  for  the  court  or  a. 
judge  to  order  a  judgment  to  be  entered  tunc  pro  tunc."  Formerly 
the  court  would  allow  a  judgment  to  be  entered  of  a  previous 
term,  nunc  pro  tunc,  where  the  party  was  delayed  by  the  act 
of  the  court,  per  BuUer,  J.  1  T.  R.  637,  but  not  where  he  was 
delayed  by  a  proceeding  in  the  common  course  of  law,  as  by  a 
writ  of  error,  or  the  like.  Bates  v.  Lockwood,  I  T.  R.  637.  See 
Mara  v.  Quin,  6T.R.I.  Copley  v.  Day,  4  Taunt.  702.  But 
the  court  now  seem  to  think  that  they  have  no  longer  any 
power  to  do  so,  so  as  to  give  to  the  judgment  a  relation  to  a 
time  previous  to  the  day  on  which  it  is  signed.  Lambirth  v. 
Barrington,  2  Bing.  N.  C.  149.  Nor  has  a  judgment  now,  any 
artificial  relation  to  the  first  day  of  the  term,  as  formerly.  See 
ante,  p.  285. 

The  judgment  binds  the  lands  of  a  defendant,  2  Sound.  69, 
note,  not  only  those  of  which  he  is  actually  seised,  but  also 
those  of  which  others  are  seised  in  trust  for  him ;  29  C.  2,  c. 
3,  s.  10 ;  but  as  against  purchasers  and  mortgagees,  it  binds 
the  lands  only  from  the  time  it  is  docketted.  Supra.  The 
chattel  property  is  bound,  not  by  the  judgment,  but  by  the 
delivery  of  the  writ  of  execution  to  the  sheriff.  29  C.  2,  c.  3, 
*.  1 G.    See  Brackenbury  v.  Laurie,  3  Dowl.  180. 

As  to  the  revival  of  judgments,  see  post,  title,  "  scire 
facias:9 


JUDGMENT  NONOBSTANTE  VEREDICTO. 
If  the  plea  or  pleas  pleaded  be  no  answer  to  the  action,  and 
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a  verdict  be  found  for  the  defendant,  the  court  will  award  the 
plaintiff  judgment  nonobttante  verdicto.  But  the  court  wity 
not  do  so,  where  the  plea,  however  bad  upon  demurrer,  is 
good  after  verdict.  Easton  v.  Pratchett,  3  Dowl.  472.  Nor 
will  they  do  so,  where  the  cause  has  been  referred  to  arbitra- 
tion, and  the  arbitrator  has  made  his  award.  Steeple  v.  Bon- 
sail,  2  Har.  &  W.  ll.^Where  there  was  a  verdict  for 
plaintiff,  and  the  defendant  moved  for  judgment  nonobttante 
veredicto,  for  the  insufficiency  of  the  replication,  the  court  said 
that  there  was  no  instance  of  such  a  motion  upon  the  part  of  a 
defendant.    Rand.  v.  Vdughan,  I  Hodg.  173. 

By  R.  G.  H.  2  W.  4,  s.  65,  no  motion  for  judgment  non- 
obttante veredicto  shall  be  allowed,  "  after  the  expiration  of 
four  days  from  the  time  of  trial,  if  there  are  so  many  days  in 
term,  nor  in  any  case  after  the  expiration  of  the  term,  provided 
the  jury  process  be  returnable  in  the  same  term."  See  Weston 
v.  Foster,  2  Hodg.  63. 

If  the  verdict  be  general  for  the  defendant,  and  the  plaintiff 
have  judgment  nonobttante  veredicto  as  to  all  of  the  pleas 
pleaded,  he  may  afterwards  sue  out  a  writ  of  inquiry  to  assess 
his  damages.  Shephardv.  Halls,  2  Dowl.  453.  But  if  some 
of  the  pleas  be  good,  the  defendant  will  be  entitled  to  retain 
his  judgment  as  to  them;  and  no  writ  of  enquiry  can  issue : 
for  if  they  go  to  the  whole  cause  of  action,  the  plaintiff  will 
not  be  entitled  to  damages ;  and  if  they  go  to  a  part  only,  a 
venire  de  novo  must  be  awarded.  See  Id.  And  where  the  jury 
gave  a  verdict  for  defendant  on  six  special  pleas,  and  for  the 
plaintiff  on  two  special  pleas  and  the  general  issue,  but  found 
no  damages,  and  the  plaintiff  afterwards  had  judgment  non- 
ttante  veredicto  as  to  the  six  pleas  found  for  the  defendant :  it 
was  holden  that  the  plaintiff  could  not  execute  a  writ  of  en- 
quiry, but  that  a  venire  denovo  must  issue.  Clement  v.  Lewis, 
3  Brod.  &  B.  297. 

Neither  the  plaintiff  nor  the  defendant  is  entitled  to  costs 
upon  the  issues,  as  to  which  the  plaintiff  has  judgment  non- 
obttante veredicto.    Ooodburne  v.  Bowman,  2  Dowl.  206. 
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As  to  the  matter  of  the  pleas,  and  the  form  of  them,  see 
Arch  Pi.  &  Ev.  276—282.  They  are  pleaded  in  the  same 
manner,  within  the  same  time,  and  verified  by  affidavit  in  the 
same  manner  as  pleas  in  abatement.    See  ante,  p.  1 — 5. 
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JURY  PROCESS. 

] .  In  Common  Jury  Cases. 

In  the  Queen's  Bench  and  Exchequer,  the  jury  process  is  by 
venire  and  distringas;  in  the  Common  Pleas,  by  Venire  and 
total*  corpora  juratorum.  The  Venire  commands  the  sheriff 
that  he  cause  the  jurors  to  come  to  Westminster ;  it  may  be 
tested  on  the  day  it  is  issued,  and  made  returnable  forthwith. 
3  &  4  W.  4,  c.  67,  «.  2.  The  distringas  commands  the  sheriff 
to  distrain  the  jurors  mentioned  in  a  panel  annexed,  and  which 
are  the  same  returned  in  the  panel  to  the  Venire,  bo  that  he 
have  their  bodies  at  Westminster  on  a  certain  day,  or  before 
the  Lord  Chief  Justice  or  the  Judges  of  Assize  respectively,  if 
they  shall  first  come  to  the  county  or  place  where  the  venue  is 
laid.  The  habeas  corpora  is  nearly  the  same,  only  omitting 
the  distringas  clause,  and  commanding  the  sheriff  that  he  have 
the  bodies  of  the  jurors  at  Westminster,  &c.  These  writs  are 
tested  on  a  day  subsequent  to  the  teste  of  the  venire,  3  &  4 
W.  4,  c.  76,  s.  2,  and  are  made  returnable  on  some  day  in  term 
after  the  sittings  or  assizes  at  which  the  cause  is  to  be  tried ; 
except  in  a  trial  at  bar,  in  which  case  the  distringas  or  habeas 
corpora  is  returnable  on  the  very  day  on  which  the  cause  is  to 
be  tried.  In  all  cases  these  writs  must  be  directed  to  the 
sheriff  of  the  county,  &c.  where  the  venue  is  laid.  See  as  to 
the  direction  of  writs,  ante,  p.  216. 

Get  blank  forms  at  the  stationer's,  andfiU  them  up.  See  the 
forms,  Arch.  Forms  104 — 106  ,*  where  there  are  issues  tn  fact 
and  in  law,  ld.3\4 ;  where  there  are  issues  to  be  tried  by  the 
country  and  by  the  record,  Id.  320,  323,  326,  329  ;  where  there 
is  an  issue  in  fact,  and  also  a  judgment  by  default.  Id.  343, 345. 
Get  them  signed  at  the  Master's  office,  and  sealed.  In  Middlesex 
take  them  to  the  sheriff's  office,  in  London  to  the  office  of  the  se- 
condary, and  get  both  writs  returned;  the  court  of  Exchequer 
have  holden  that  one  panel  to  both  writs  is  sufficient.  Green  v. 
Smith,  5  Dowl.  174.  but  see  Rogers  v.  Smith,  1  Ad.  &  B.  776. 
In  country  causes,  get  the  venire  returned  by  the  under-sheriff's 
agent  in  town,  and  the  distringas  or  habeas  corpora  by  the  un- 
dersheriff  in  the  country ;  see  Rogers  v.  Smith,  supra  ;  in  ac- 
tions in  the  Queen's  Bench  and  Exchequer,  the  agent  sends  the 
venire  and  panel,  and  the  distringas,  to  the  plaintiff's  attorney 
in  the  country,  in  the  Common  Pleas  he  sends  the  habeas  corpora 
only,  the  venire  and  panel  being  fled  here. 

2.  In  Special  Jury  Cases. 

In  special  jury  cases,  the  venire  is  in  the  usual  form  ,  but 
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the  distringas  or  habeas  corpora  is  special,  setting  out  the 
names  of  the  jurors.  Both  are  directed,  tested  and  returnable, 
as  the  writs  in  common  jury  cases.  In  trials  at  nisi  print,  the 
rule  for  a  special  jury  is  granted  as  of  course ;  see  stat.  6  O.  4, 
c.  50,  s.  30 ;  you  get  a  motion  paper,  indorsed  to  move  for  a 
special  jury,  signed  by  counsel,  and  upon  producing  it  to  the 
clerk  of  the  rules  at  the  master's  office,  he  will  draw  up  the  rule. 
Then  get  an  appointment  on  it  from  the  master,  and  serve  a 
copy  of  the  rule  and  appointment  on  the  opposite  attorney  or 
agent,  and  on  the  under-sheriff  or  secondary  in  town  causes,  or 
on  the  sheriff's  agent  in  country  causes. 

In  Middlesex  and  London,  no  cause  shall  be  tried  by  a  spe- 
cial jury,  "  unless  the  rule  for  such  special  jury  be  served,  and 
the  cause  marked  in  the  marshal's  book  as  a  special  jury,  on 
or  before  the  day  preceding  the  adjournment  day  in  Middlesex 
and  London  respectively.' '  R.  H.  44  G.  3,  K.  B;  R.  T.  52 
G.  3,  C.  P.  And  it  must  be  served  sufficiently  early,  to  enable 
the  opposite  party  to  strike  the  jury  before  the  day  of  trial ; 
therefore  where  it  was  not  struck  until  6  o'clock  in  the  even- 
ing preceding  the  day  of  trial,  and  the  cause  was  tried  by  a 
common  jury,  it  was  holden  that  the  cause  was  properly  tried. 
Gunn  v.  Honeyman,  2  B.  h.A.  400.  The  court,  however,  under 
particular  circumstances,  and  under  terms  favourable  to  the 
plaintiff,  have  allowed  a  defendant  to  have  a  special  jury, 
although  the  cause  had  stood  for  trial  during  a  whole  sitting 
as  a  common  jury  cause,  and  although  the  trial  had  been  twice 
postponed  at  the  instance  of  the  defendant.  Thome  v.  Mara. 
Londonderry,  8  Bing.  26. 

The  jury  are  next  struck  ;  that  is  to  say,  the  attornies  on  both 
tides,  and  the  under-sheriff  or  his  agent  with  his  special  jurors' 
kit,  attend  before  the  master ;  and  certain  numbers*  correspond- 
ing with  the  names  of  the  jurors,  being  put  into  a  box, and  shaken, 
the  master  takes  out  48 ;  and  the  names  then  being  put  down 
on  paper,  the  parties  may  object  to  any  of  them  for  cause,  and 
if  the  master  allow  the  objection,  he  will  draw  out  another  num- 
ber from  the  box  instead  of  the  juror  objected  to.  See  6  G.  4,  c.  50, 
t  32,  33.  The  master's  clerk  then  makes  out  a  list  of  the  48  jurors 
for  each  party,  and  another  appointment  is  given  for  striking 
them.    Serve  the  appointment,  and  at  the  time  appointed  attend 
before  the  master,  who  will  strike  out  the  names  of  12  jurors  for 
each  party,  leaving  the  names  of  24  jurors ;  which  names  are 
then  inserted  in  the  special  distringas.    As  to  the  striking  of  a 
special  jury,  where  the  cause  of  action  has  arisen  in  a  county 
of  a  city  or  town,  other  than  London,  See  6  G.  4,  c.  50,  s.  36. 
If  the  attorney  of  either  party  do  not  attend  before  the  master, 
*t  the  times  so  appointed,  for  naming  and  striking  the  jury, 
the  master  may  proceed  ex  parte  at  the  instance  of  the  other, 
ft.  T.  8  W.  3,  K.  B.    If  a  defendant  obtain  and  serve  the  rule 
for  a  special  jury,  but  take  no  other  steps  upon  it,  the  plaintiff 
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will  be  entitled  to  have  the  cause  tried  in  its  order  as  a  com- 
mon jury  cause ;  and  the  court  will  not  afterwards  relieve  the 
defendant,  except  under  very  special  circumstances.   Farren  v. 
Richards,  2  Stark.  369.    They  will  seldom  -discharge  the  rule, 
even  although  it  appear  to  have  been  obtained  merely  for  de- 
lay ;  for  either  party  has  a  right  to  have  the  cause  tried  by  a 
special  jury,  if  he  think  fit.     See  Cradock  v.  Davis,  1  Chit.  176. 
Anon.  Id.  176,  n.     But  if  it  appear  clearly  that  the  rule  has 
been  obtained  merely  for  delay,  the  chief  justice  upon  applica- 
tion may  order  the  cause  to  be  tried  at  any  of  the  sittings 
within  the  term,  or  on  some  particular  day,  Bloxam  v.  Brown, 
4  Taunt.  470.    Maltby  v.  Moses,  1  Chit.  489,  if  it  appear  to  be 
a  case  of  a  description  not  requiring  a  special  jury  to  try  it. 
Trip  v.  Patmore,  4  Moore,  470.    But  the  court  or  a  judge  will 
not  interfere,  even  in  this  way,  in  any  other  case,  or  unless  it 
appear  clearly  that  the  only  object  of  the  party  in  obtaining 
the  rule  is  delay.    See  Briggs  v.  Dixon,  4  Moore,  414.    Anon. 
1  Chit.  490,  n.    And  the  application  to  have  a  cause  tried  in 
term,  where  the  rule  for  a  special  jury  has  been  obtained  for 
delay,  ought  to  be  made  to  the  judge  who  presides  at  nisiprius, 
and  not  to  the  court.    Johnson  v.  Coke  and  Gas  Light  Com- 
pany, 7  Taunt.  386.    But  where  an  application  was  made  to  a 
judge  at  chambers  to  oblige  a  party  to  proceed  to  strike  the 
special  jury,  and  he  made  an  order  that  the  jury  should  be 
struck  the  next  day :  the  court  refused  to  rescind  the  order. 
Joseph  v.  Perry,  3  Dowl.  699. 

.  By  stat.  6  G.  4,  c.  50,  s.  25,  in  all  counties,  &c.,  except  Lon- 
don and  Middlesex,  the  special  jurors  shall  be  summoned  three 
days  at  least  before  the  day  on  which  they  are  required  to  at- 
tend. And  consequently  the  special  distrngas  or  habeas  cor* 
pora  must  be  left  at  the  sheriff's  office  in  sufficient  time  to  have 
the  jurors  summoned  accordingly.  And  in  the  Queen's  Bench, 
the  notice  for  summoning  the  special  jury,  in  Middlesex,  to* 
gether  with  the  distringas,  shall  be  left  at  the  sheriff's  office 
before  7  o'clock  in  the  evening  next  but  one  before  the  day  on 
which  such  jury  shall  be  required  to  attend,  unless  such  jury 
shall  he  required  to  attend  on  a  Monday,  and  then  before  7  in 
the  eveningof  the  preceding  Friday ;  and  that  all  notices  of  coun- 
termand for  summoning  special  juries,  shall  be  left  at  the  said 
office  before  12  o'clock  at  noon  of  the  day  immediately  pre- 
ceding the  day  for  which  such  jury  was  to  have  been  sum- 
moned.   R.  T.  5  O.  4,  K.  B. 

On  the  day  of  trial,  as  soon  as  the  cause  is  called  on,  the 
special  jurors  are  called.  If  twelve  appear,  they  are  sworn, 
and  the  trial  proceeds;  if  a  less  number,  then  either  party 
may  pray  a  tales,  (See  Snook  v.  Southwood,  1  R.  &  M.  429), 
and  the  officer  will  thereupon  call  common  jurors  to  make  up 
the  number;  see  6  C.4,  c.  50,  *.  37;  but  where  none  of 
the  special  jurors  appeared,  and  the  cause  was  tried  by  a  oonv. 
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roon  jury,  (there  being  a  common  jury  panel,  as  well  as  a 
special  jury,  returned),  the  trial  waa  set  aside.  Holt  v.  Mea* 
dowcrv/l,  4  M.  &  S.  467. 

If  the  verdict  be  in  favour  of  the  party  who  obtained  the 
rule  for  the  special  jury,  he  should  immediately  after  the  ver- 
dict apply  to  the  judge  to  "  certify  upon  the  back  of  the  record 
that  it  was  a  proper  cause  to  be  tried  by  a  special  jury !"  for 
unless  such  certificate  be  granted,  the  party  will  be  allowed  no 
more  costs  on  taxation,  than  if  the  cause  had  been  tried  by  a 
common  jury.  6  G.  4,  c.  50,  t.  34.  See  Orme  v.  Crockford, 
1  Car.  &  P.  537.  Waggett,  v.  Shaw,  3  Camp.  316.  Upon  this 
statute  it  was  holden  that  a  defendant  was  not  entitled  to  such 
certificate,  where  the  plaintiff  was  nonsuit ;  Wood  v.  Greenwood, 
10  J5.  &  C.  689 ;  but  now,  the  judge  may  certify  for  the  costs 
of  a  defendant's  special  jury,  as  well  upon  a  nonsuit,  3  &  4 
W.  4,  c.  42,  j.  35,  as  in  the  case  of  a  verdict  for  the  defendant. 
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Who  may  be  Juror*.]  All  men  between  the  ages  of  21  and 
60,  having  £10  a  year  in  lands  or  tenements,  freehold  or  copy- 
hold, &c.,  or  in  rents  out  of  the  same,  in  fee  for  life, — or 
oaring  £20  a  year  above  reprizes  in  lands,  8tc.  held  by  lease  for 
21  years,  or  for  years  determinable  on  a  life,— or  being  house- 
holders rated  to  the  poor  on  a  value  of  £30  in  Middlesex,  or 
of  £20  in  any  other  county, — or  occupying  a  house  having  15 
windows,— are  qualified  to  serve  on  juries.  6  G.  4,  c.  50  *.  1 . 
In  Wales,  the  jurors  are  only  required  to  have  three-fifths  of 
the  above  qualification.  Id.  In  London,  jurors  must  be  house- 
holders, or  occupiers  of  warehouses,  counting-houses  or  shops 
for  trade,  and  have  £100  in  lands  or  personal  property.  Id. 
9.  50.  As  to  the  manner  in  which  the  jury  lists  are  to  be  made 
out,  8tc.,  see  Id.  *.  4,  &c.  All  those  described  in  the  juror's 
list  as  esquires  or  of  a  higher  degree,  or  as  bankers  or  mer- 
chants, shall  be  qualified  to  be  special  jurors,  and  their  names 
shall  be  put  down  in  the  special  juror's  list.  Id.  s.  31.  As  to 
moving  for  and  striking  a  special  jury,  see  ante,  p.  429.  A  want 
of  qualification  is  only  matter  of  challenge.  R.  v.  Sutton,  8 
B.&  C.  417. 

Jurors  on  writs  of  enquiry,  in  London  or  any  county,  must 
be  qualified  in  the  same  way  as  jurors  at  nisi  prius ;  but  in 
other  cities,  boroughs,  &c.  they  may  be  of  the  same  descrip- 
tion as  was  usual  before  the  jury  Act.     6  G.  4,  c.  50,  *.  52. 

The  following  persons  are  exempt  from  serving:  peers, 
judges,  clergymen,  priests,  dissenting  clergymen,  Serjeants  and 
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barristers,  advocates,  attornies,  officers  of  the  courts,  coroners, 
gaolers,  physicians,  surgeons,  apothecaries,  officers  in  the 
army  and  navy  on  full  pay,  pilots,  household  servants  of  her 
Majesty,  officers  of  the  customs  or  excise,  sheriff's  officers, 
high  constables  and  parish  clerks.  6  G.  4,  c.  50,  t.  2. 

Jury,  called,  #c]  The  name  of  each  juryman  in  the  panel, 
is  written  on  a  card,  and  kept  in  a  box  by  the  associate ;  and 
when  the  jurors  are  to  be  called,  the  associate  takes  the  cards 
out,  one  after  another,  and  calls  out  the  names.  6  G.  4,  c.  50, 
s.  26.  But  where  a  view  has  been  had,  the  jurors  who  had 
the  view  must  be  called  first.  Id.  s.  24.  The  jurors,  if  in  at- 
tendance, answer  to  their  names  when  called,  and  go  into  the 
jury  box,  until  twelve  appear.  Those  who  do  not  appear,  may 
be  fined  by  the  judge  in  such  sum  as  he  may  think  proper, 
(and  in  case  of  a  viewer  in  not  less  than  £10),  unless  a  reasona- 
ble excuse  be  made  upon  oath  or  affidavit ;  6  G.  4,  c.  50,  s.  3£, 
51.  See  Carney.  Nicoll,  3  Dow  I.  115;  so  a  juror  summoned 
and  not  appearing  upon  a  writ  of  enquiry,  may  be  fined  by  the 
under-sheriff  in  a  sum  not  exceeding  £5.  Id.  s.  53.  After  a  full 
jury  appears,  the  cause  is  called  on ;  and  the  jurors,  if  not 
challenged,  are  then  sworn,  and  the  cause  proceeds.  If  any 
person  appear  upon  the  jury,  whose  name  is  not  in  the  pane), 
if  he  be  not  objected  to  during  the  trial,  the  court  will  not  on 
this  account  set  aside  the  verdict,  as  for  a  mistrial ;  Hill  v. 
Yates,  1 2  East,  229 ;  but  where  the  irregularity  had  been  no- 
ticed before  verdict,  the  court  set  aside  the  verdict,  and 
awarded  a  ventre  de  novo.    Dovey  v.  Hobson,  6  Taunt.  460. 

Challenges  are  either  to  the  whole  array,  for  some  default 
or  partiality  in  the  sheriff  or  under-sheriff— or  to  the  polls,  for 
some  objection  to  particular  jurors.  See  upon  this  subject,  Co. 
Lit.  156,  8fc>  3  Bl.  Com.  359.  No  challenge,  however,  either 
to  the  array  or  polls,  can  be  made,  until  a  full  jury  have  ap- 
peared. R.  v.  Edwards,  4  B.  &  A.  471.  Challenges  either  to 
the  array  or  polls,  seldom  occur  in  practice  at  present :  if  the 
sheriff  be  interested,  &c.,  the  court  upon  application  will  award 
the  venire  to  the  coroners,  &c. ;  see  ante,  p.  218 ;  and  if  there 
be  any  objection  to  any  particular  juryman,  the  associate,  upon 
application  of  the  counsel  of  either  party,  will  refrain  from 
calling  him. 

If  the  trial  last  more  than  a  day,  the  judge  may  allow  the 
jurors  to  go  to  their  homes  or  lodgings  for  the  night,  caution- 
ing them  not  to  hold  communication  with  the  parties  or  others 
upon  the  subject  of  the  trial ;  see  JR.  v.  Kwmear,  2  £.  fc  A. 
462  ;  indeed  if  it  could  be  proved  that  any  of  the  jury  had  been 
tampered  with  in  the  interim,  it  might  have  the  effect  of  avoid- 
ing the  verdict.  Id.  Also,  if  during  the  trial,  a  juryman  become 
so  ill  that  he  cannot  remain,  the  judge  may  discharge  that 
jury,  and  order  another  (consisting  of  the  remaining  eleven 
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jurors,  and  a  twelfth  from  the  jury  panel)  to  be  sworn.  See 
R.  v.  Scalbert,  2  Leach.  620.  R.  v.  Edward*,  Rue.  &  R.  224,  3 
Camp.  207,  4  Taunt.  309. 

If  the  jury  make  any  mistake  In  the  delivery  of  their  verdict, 
it  cannot  afterwards  be  set  right  by  any  affidavit  of  the  jurors ; 
any  explanation  upon  the  subject  should  be  given  at  the  time 
of  the  trial.  Jackson  v.  Williamson,  2T.R.281.  but  tee  Cogan 
v.  Ebden,  1  Burr.  283. 

Withdrawing  a  Juror,  Sfc]  It  often  happens,  either  from  a 
doubt  whether  the  action  wiM  lie,  or  from  a  feeling  that  under 
the  peculiar  circumstances  of  the  case,  the  action  should  not 
be  proceeded  in,  that  the  judge  at  the  trial  recommends  the 
parties  to  withdraw  a  juror.  If  the  parties  consent  to  it,  one 
of  the  jurors  is  desired  to  withdraw  from  his  fellows,  and  then 
the  rest  of  the  jury  are  discharged  from  giving  a  verdict.  See 
the  form  of  the  postea  in  tuch  a  case.,  Arch.  Forms,  128.  Each 
party  pays  his  own  costs.  Stodhart  v.  Johnson,  3  T.  R. 
657.  Withdrawing  a  juror,  however,  has  not  the  effect  of 
putting  an  end  to  the  action.  See  Saunderson  v.  Nestor,  1  Ry. 
&  M.  400.  So,  discharging  a  jury  without  giving  a  verdict, 
because  they  cannot  agree  upon  it,  or  for  other  cause,  has  the 
same  effect  as  withdrawing  a  juror,  and  does  not  terminate  the 
suit ;  and  where  a  plaintiff,  in  such  a  case,  instead  of  after- 
wards proceeding  in  the  same  action,  brought  a  new  action  for 
the  same  cause,  the  court  on  application  stayed  the  proceedings, 
but  refused  the  defendant  his  costs  in  the  latter  suit.  Everett 
v.  VouelU,  3  B.  &  Ad.  349. 


JUSTICES  OF  PEACE  AND  CONSTABLES,  ACTIONS 

AGAINST. 

I.  Action  against  Justices. 

In  what  cases  an  action  will  lie  against  a  justice  of  peace,  for 
any  thing  done  by  him  in  the  execution  of  his  office,  see  Arch. 
I*r.  Qu.  Sessions,  71,  See.  The  proceedings  in  such  actions  are 
very  often  regulated  by  the  particular  statutes  under  which  the 
magistrate  has  acted  upon  the  occasion ;  but  there  are  some 
general  regulations  upon  the  subject,  which,  in  the  absence  of 
any  particular  enactments  above  alluded  to,  must  be  attended 
to.  and  which  shall  now  be  detailed. 

Limitation  of  action.']  The  action  must  be  commenced  within 
six  calendar  months.     24  G.  2,  c.  24,  s.  8.     See  Hardy  v. 
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Ryle,  9  B.  &.  C.  603.  Where  the  cause  of  action  is  a  con- 
tinuing one,  by  imprisonment,  the  action  may  be  brought 
within  six  calendar  months  after  the  last  day  of  imprisonment. 
Id.  Massey  v.  Johnson,  12  East,  67.  and  see  Weston  v.  Fow- 
nier,  14  East.  491. 

Notice  of  actum."]  Notice  of  the  intended  writ  shall  be  de- 
livered to  the  justice,  or  left  for  him  at  his  usual  place  of  abode, 
by  the  attorney  or  agent  of  the  party,  at  least  one  calendar 
month  before  such  writ  shall  be  sued  out ;  "  in  which  notice 
shall  be  clearly  and  explicitly  contained  the  cause  of  action 
which  such  party  hath  or  claimeth  to  have  against  such  jus- 
tices of  the  peace,  and  on  the  back  of  which  notice  shall  be 
indorsed  the  name  of  such  attorney  or  agent,  together  with  the 
place  of  abode."  24  6.  2,  c.  24,  s.  1.  And  the  plaintiff  shall 
not  recover  a  verdict,  unless  he  prove  upon  the  trial  that  such 
notice  was  given ;  and  in  default  of  such  proof,  such  justice 
shall  recover  a  verdict  and  costs.  Id.  s.  3.  Also,  no  evidence 
shall  be  given  of  any  cause  of  action,  except  such  as  is  con- 
tained in  the  notice.  Id.  s.h.  In  all  cases  where  a  magistrate 
acts  bond  fide  in  what  he  conceives  to  be  the  execution  of  his 
duty  as  such,  however  mistaken  he  may  be  in  the  notion  he 
forms  of  his  jurisdiction,  he  is  entitled  to  this  notice,  before  an 
action  is  brought  against  him.  See  Welter  v.  Toke,  9  East, 
364.  Prestige  v.  Woodman,  1  B.  &  C.  12.  Jones  v.  Williams, 
1  Car.  &  P.  459,  669.  Briggs  v.  Evelyn,  2  H.  Bl.  1 14.  But 
where  the  action  was  brought  against  him,  for  acting  without 
a  qualification,  Wright  v.  Horton,  Holt,  N.  P.  C.  458,  or  for 
taking  an  illegal  fee,  Morgan  v.  Palmer,  2  B.  &  C.  729,  or  to 
recover  goods  retained  by  him  by  order  of  a  judge  of  assize, 
lAcet  v.  Reid,  Peake,  35,  he  was  holden  not  to  be  entitled  to 
notice. 

See  the  form  of  the  notice,  Arch.  Forms,  516.  Formerly 
it  was  holden  that*  the  notice  must  state  what  kind  of  writ  is 
intended  to  be  sued  out ;  Lovelace  v.  Curry,  7  T.  R.  63 1 ;  but 
it  may  be  doubted  whether  it  would  now  be  so  decided,  as  no 
other  but  the  writ  of  summons  is  applicable  to  such  actions. 
The  notice  however  must  describe  correctly  the  cause  of  action ; 
supra;  and  any  material  variance  may  be  fatal.  Aked  v. Stocks, 

4  Bing.  509.  It  need  not  however  describe  the  form  of  action ; 
Sflhin  v.  De  Burg,  2  Camp.  196;  although  if  it  do,  and  state 
it  incorrectly,  the  variance  will  be  fatal.  Strickland  v.  Ward, 
7  T.  R.  631  n.  Also,  it  is  not  necessary  to  name  all  the  par- 
ties intended  to  be  included  in  the  action.  Box  v.  Jones,  5 
Price,  168.  The  statute  requires  the  notice  to  be  indorsed 
with  the  name,  &c.  of  the  party's  attorney  or  agent ;  but  if 
the  name  and  place  of  abode  of  the  attorney,  instead  of  being 
indorsed  on  the  notice,  be  on  the  face  of  it,  Crooks  ▼.  Curry  % 

5  Burnfs  Just.  D.  &  W.  70,  or  if  the  christian  name  of  the 
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attorney  be  described  by  the  initial  only,  James  v.  Swift,  4  B. 

6  C.  681.  Mayhew  v.  Locke,  7  7Vnmt.  63,  it  will  be  sufficient. 
Also  if,  instead  of  stating  the  place  of  abode  of  the  attorney,  it 
state  his  place  of  business,  it  will  be  sufficient.  Roberts  v. 
WUUams,  4  Dowl.  486.  Describing  the  attorney  as  "of  Bir- 
mingham," has  been  holden  sufficient.  Otborn  v.  Gough,  3 
B.  &  i*.  551.  But  "given  under  my  hand  at  Durham,"  hat 
been  holden  insufficient,  for  the  attorney  might  have  his  abode 
or  place  of  business  elsewhere.  Taylor  v.  Fcnwiek,  3  B.  &  P. 
553  n.  So,  a  description  of  an  attorney  as  of  a  place  in  "Lon- 
don," when  the  place  in  fact  was  in  Westminster,  was  holden 
bad.    Stears  v.  Smith,  6  Bsp.  138. 

Venue,  Plea,  fyc]  The  venue  must  be  laid  in  the  county 
where  the  act  complained  of  was  committed ;  otherwise  the 
defendant  shall  have  a  verdict.    21  Jac.  \,c.  12,  s.  5. 

The  defendant  may  plead  the  general  issue,  "  not  guilty," 
and  give  the  special  matter  in  evidence.  7  Jac.  1,  c.  5.  21 
Jac.  I,  c.  12,  s.  5.    See  3  &  4  W.  4,  c.  42,  *.  1. 

The  defendant  may  tender  amends,  within  one  month  after 
action  brought,  and  if  not  accepted  he  may  plead  the  tender, 
together  with  the  plea  of  "  not  guilty."  24  G.  2,  c.  44,  s.  2. 
Or  if  he  have  neglected  to  tender  amends,  he  may,  by  leave  of 
the  court,  at  any  time  before  issue  joined,  pay  money  into 
court.  Id.  s.  3.  See  R.  G.  H.  4  W.  4,  r.  1,  ss.  17,  18,  19,  and 
see  Casbourn  v.  Ball,  2  W.  Bl.  859.  Even  after  issue  joined, 
the  court  have  allowed  the  defendant  to  withdraw  his  plea,  pay 
money  into  court,  and  plead  de  novo.  Nestor  v.  Newcome,  3 
B.  &  C.  159.    Devaynes  v.  Boys,  7  Taunt.  33. 

if  after  a  conviction  quashed,  the  party  convicted  bring  an 
action  against  the  justice,  he  shall  not  recover  more  than  2d. 
damages  or  any  costs,  unless  the  declaration  allege  the  act  to 
have  been  done  malicionsly,  and  without  reasonable  or  proba- 
ble cause;  43  O.  3,  c.  141,  j.  1 ;  nor  shall  he  recover  the 
amount  of  any  penalty  levied,  or  any  damages  or  costs,  if  the 
defendant  prove  that  he  was  really  guilty  of  the  offence,  &c. 
Id.  s.  2.  See  Rogers  v.  Jones,  5  D.  &  R  268.  Gray  v.  Cookson, 
16  East,  13.  In  all  other  cases,  the  plaintiff,  if  he  recover,  is 
entitled  to  costs ;  and  if  the  judge  in  open  court  certify  that 
the  act  complained  of  was  done  "  wilfully  and  maliciously," 
the  plaintiff  shall  have  double  costs.  24  G.  2,  c.  44,  s.  7.  And 
the  defendant,  if  he  have  a  verdict  or  the  plaintiff  be  nonsuit, 
&c.,  shall  also  be  entitled  to  double  costs.  7.  Jac.  1,  c.  5. 
21  Jac.  1,  c  12.  and  see  24  G.  2,  c.  44,  s.  2.    Harper  v.  Cam, 

7  T.  R.  448.     Thomas  v.  Saunders,  1  Ad.  &  JB.  562.    Fos- 
brooke  v.  Holt,  1  Gale,  440. 
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2.  Actions  against  Constables. 

Before  an  action  shall  be  brought  against  a  constable  or  any 
person  acting  in  his  aid,  for  any  thing  done  by  him  in  obe- 
dience to  a  justice's  warrant,  a  demand  in  writing  of  a  perusal 
and  copy  of  the  warrant,  signed  by  the  party,  must  first  be 
made ,  and  if  not  given  within  six  days,  the  plaintiff  may  bring 
his  action  against  the  constable  alone ;  but  if  given,  the 
plaintiff  must  make  the  justice  a  party,  otherwise  the  consta- 
ble, on  proof  of  the  warrant  at  the  trial,  shall  have  a  verdict. 
24  6.  2,  c.  44,  s.  6.  And  if  he  make  the  justice  a  party,  then 
at  the  trial,  upon  proof  of  the  warrant,  the  constable  shall 
have  a  verdict ;  but  if  a  verdict  be  given  against  the  justice, 
the  latter  shall  pay  the  plaintiff,  not  only  his  costs  of  the  ac- 
tion, but  also  any  costs  he  may  be  obliged  to  pay  the  consta- 
ble. Id.  See  Smith  v.  Wiltshire,  5  Moore,  322.  Barrens  v. 
Luscombe,  1  Har  &  W.  457.  Price  v.  Messenger,  2  B.  &  P. 
158.  Jones  v.  Vaughan,  5  East,  445.  Bell  v.  Oakley,  2  M .  & 
S.  259.  Milton  v.  Green,  5  fowl,  233.  But  this  statute  applies 
only  to  cases  where  the  injured  party  can  maintain  an  action 
against  the  justice.  Sly  v.  Stevtnson,  2  Car  &  P.  464.  Cotton 
v.  Cadwell,  2  Nev.  &  M.  399. 

As  to  costs  in  actions  against  the  metropolitan  police,  see 
Humphrey  v.  fVoodhouse,  3  Dowl.  416,  1  Bing.  N.  C.  506. 


LIMITATION  OF  ACTION. 

What.]  The  time  limited  for  bringing  an  action,  after  the 
cause  of  action  has  accrued,  is,  in  assumpsit,  six  years;  21 
Jac.  l,  c.  16,  s.  3  ;  in  debt  on  contract  without  specialty,  aix 
yean  ;  Id. ;  in  debt  on  specialty,  and  debt  on  scire  facias  on 
recognizance,  twenty  years ;  3  &  4  W.  4,  c.  42,  *.  3  ;  in  debt 
on  award,  where  the  submission  is  not  by  specialty,  debt  for 
copyhold  fines,  debt  for  escape,  and  debt  for  money  levied 
under  a  fi.  fa.  six  years;  Id.;  in  covenant,  twenty  years; 
Id. ;  in  actions  for  penalties,  &c.  by  parties  grieved,  two 
years ;  Id. ;  in  actions  upon  penal  statutes  for  penalties  oi 
forfeitures,  one  year,  if  the  action  be  brought  by  a  subject, 
two  years  if  brought  in  the  name  of  the  queen  only ;  3\El.c 
5,  s.  5 ;  in  trespass  quare  clausum  fregit,  and  trespass  fot 
taking  goods,  six  years ;  21  Jac.  1,  c.  16,  s.  3  ;  in  trespass  for 
assault,  battery,  or  false  imprisonment,  four  years ;  Id. ;  in 
actions  on  the  case,  six  years,  except  in  an  action  for  verbal 
slander,    (where  the  words   are    actionable  without  specif. 
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damage,  Arch.  PI.  fit  Ev.  31,)  four  yean:  Id.;  in  detinue 
and  trover,  six  years;  Id.;  in  replevin,  six  years,  Id.;  in 
ejectment,  twenty  years ;  3  &  4  W.  4,  c.  27,  *.  2,  jfcc. ;  in 
actions  for  arrears  of  rent,  or  of  interest  on  money  charge- 
able on  or  payable  out  of  land,  six  years ;  Id.  s.  42 ;  in  suits 
by  the  Crown,  sixty  years.  9  O  3,  c.  16,  s.  1,  10.  See  upon 
this  subject,  Arch.  PL  &  Ev.  21—34. 

The  time  thus  limited  begins  to  run,  from  the  accruing  of 
the  cause  of  action :  in  actions  on  contracts,  from  the  time 
of  the  breach,  and  not  from  the  time  the  plaintiff  first  sus- 
tained special  damage  from  it,  Battley  v.  Faulkner,  3  B.  &  A. 
288,  or  first  had  a  knowledge  of  it ;  Granger  v.  George,  ft 
B.  &C.  149 ;  in  an  action  against  an  attorney  for  negligence, 
4c.  from  the  time  of  the  negligence,  and  not  merely  from  the 
time  the  client  knows  of,  or  sustains  damage  from  it ;  Howell 
v.  Young,  5  B.  &  C.  259.  Brown  v.  Howard,  2  Brod.  &  B. 
73.  Short  v.  M*  Canny,  3B.&A.  626.  Whitehead  v.  Howard, 
2  Brod.  &  B.  372 ;  in  an  action  for  money  lent,  &c.  payable 
at  a  particular  time,  from  the  time  it  is  payable ;  WUtershiem 
v.  Countess  of  Carlisle,  1  H.  Bl.  631 ;  in  an  action  on  a  pro- 
missory note  payable  at  a  particular  time,  from  the  time  it  is 
payable,  Id. ;  and  where  a  note  is  payable  by  instalments, 
some  of  the  instalments  may  be  barred  by  the  statute,  others 
not ;  tee  Gray  v.  Pindar,  2  B.  &  P.  427 ;  in  an  action  on  a 
bill  of  exchange  payable  after  sight,  from  the  time  of  pre- 
sentment ;  Holmes  v.  Kerrison,  2  Taunt.  323 ;  but  in  the  case 
of  a  note  payable  on  demand,  from  the  date  of  the  note,  and 
not  from  the  time  of  the  demand ;  Christie  v.  Ponswick,  1 
Setm.  N.  P.  136,  361 ;  in  trover,  from  the  time  of  the  con- 
version, and  not  from  the  time  the  plaintiff  became  acquainted 
with  it ;  Granger  v.  George,  5  B.  4  C.  149 ;  in  actions  for 
penalties  for  usury,  from  the  time  the  usurious  interest  is  re- 
ceived.   See  Uoyd  v.  Williams,  3  WUs.  250.     Wade  v.  Wilson, 

1  East,  195.  Scurry  v.  Freeman,  2  B.  &  P.  381.  As  to  the 
effect  of  the  plaintiff's  being  an  infant,  feme  covert,  non  com- 
pos, imprisoned,  or  beyond  seas,  in  preventing  the  time  limited 
from  running,  see  Arch.  PI.  &  Ev.  32 ;  and  as  to  the  effect  of 
there  being  mutual  accounts  subsisting  between  the  parties, 
see  Id.  27 ;  and  as  to  the  effect  of  a  new  promise  or  acknow- 
ledgment, see  Id.  27 — 29. 

Process  sued  out,  8fc.  to  save  the  statute.]  In  order  to  pre- 
vent the  statute  from  being  a  bar  to  the  action,  the  action 
must  be  commenced,  that  is  to  say,  a  writ  must  be  sued  out, 
before  the  time  limited  for  that  purpose  has  expired.  In  all 
cases  where  such  writ  was  not  sued  out  before  the  2nd  No- 
vember, 1832,  the  manner  of  doing  it,  and  of  continuing  it 
down  to  the  time  when  the  defendant  shall  be  actually  served 
or  arrested,  is  now  regulated  by  the  uniformity  of  process  act* 

2  W,  4,  c.  39;  by  the  10th  section  of  which  it  is  provided. 
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"  that  no  first  writ  shall  be  available  to  prevent  the  operation 
of  any  statute  whereby  the  time  for  the  commencement  of  the 
action  may  be  limited," — 

1 :  "  Unless  the  defendant  shall  be  arrested  thereon  or 
served  therewith ;" 

2  :  Or  unless  "  proceedings  to  or  toward  outlawry  shall  be 
had  thereupon ;" 

3 :  Or  "  unless  such  writ,  and  every  writ  (if  any)  in  con- 
tinuation of  a  preceding  writ,  shall  be  returned  non  est  inven- 
tus, and  entered  of  record  within  one  calendar  month  next 
after  the  expiration  thereof,  including  the  day  of  such  expira- 
tion :"  "  the  return  to  be  made,  in  bailable  process,  by  the 
sheriff  or  other  officer  to  whom  the  writ  shall  be  directed,  or 
his  successor  in  office ;  and  in  process  not  bailable,  by  the 
plaintiff  or  his  attorney  suing  out  the  same,  as  the  case  may 
be." 

And,  in  this  latter  case,  "unless  every  writ,  issued  in  con- 
tinuation of  a  preceding  writ,  shall  be  issued  within  one  ca- 
lendar month  after  the  expiration  of  the  preceding  writ,  and 
shall  contain  a  memorandum  indorsed  thereon  or  subscribed 
thereto,  specifying  the  day  of  the  date  of  the  first  writ." 

The  writ  in  this  case  may  be  either  a  writ  of  summons  or 
a  writ  of  capias, — the  latter  in  bailable  actions,  where  you  in- 
tend to  arrest  the  defendant,  when  you  afterwards  proceed  in 
the  action. 

If  by  writ  of  summons :  Sue  out  the  writ  as  in  ordinary 
oases ;  and  at  the  end  of  four  months  indorse  a  return  of  non 
est  inventus  upon  it,  and  having  got  a  roll,  enter  it  upon  it  with 
an  award  of  an  alias;  see  the  form  of  the  entry.  Arch.  Forms, 
521 ;  take  the  roil  to  the  Master's  office,  and  docket  the  entry; 
and  then  file  the  writ  and  return.  It  is  not  necessary  to  make 
any  attempt  to  serve  it.  Williams  v.  Roberts,  1  Gale,  66, 3 
Dowl.  612.  Then  sue  out  an  alias,  which  need  not  be  tested  on 
the  day  the  former  writ  was  returned,  see  Nicholson  v.  Leman. 
2  Dowl.  296,  but  must  of  course  bear  teste  on  the  day  on  which 
it  is  sued  out;  and  at  the  end  of  four  months,  indorse  a  re* 
turn  of  non  est  inventus,  upon  it,  have  the  return  entered  on 
the  roll,  with  an  award  of  a  pluries  and  file  the  writ  and  return; 
and  so  on,  until  the  defendant  is  actually  served,  and  you  pro- 
oeed  in  the  action. 

If  by  writ  of  capias :  sue  it  out  as  in  ordinary  cases,  and 
leave  it  at  the  sheriffs  office ;  at  the  end  of  four  months  get  it 
returned  non  est  inventus ;  enter  the  writ  and  return  on  the 
roll,  with  an  award  of  an  alias ;  docket  your  jentry  and  carry 
t»  your  roll,  and  file  your  writ  and  return  as  above  directed. 
Then  sue  out  an  alias,  and  at  the  end  of  four  months  get  it  re- 
turned in  like  manner,  have  the  return  entered  on  the  rou\ 
with  an  award  of  a  pluries,  and  fUe  the  writ  and  return  :  and 
so  on,  until  the  defendant  is  arrested  or  outlawed. 
"Wbere  a  plaintiff  applied  for  leave  to  serve  the  agent  of  the 
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defendant  with  a  writ  of  summons,  in  order  to  save  the 
statute  of  limitations,  as  the  defendant  himself,  being  abroad 
and  out  of  the  jurisdiction  of  the  court,  could  not  be  person- 
ally served :  Pattison,  J.  refused  it,  saying  there  was  no  prece- 
dent for  such  a  motion,  and  that  the  only  regular  mode  of 
proceeding  in  such  a  case  was  under  this  statute.  Frith  v. 
Ld.  Donegal,  2  Dowl.  527.  And  on  the  other  hand,  there  is 
no  mode  of  taking  advantage  of  the  statute  of  limitations,  but 
by  pleading*  it ;  and  therefore  where  a  defendant  moved  to  set 
aside  a  capiat,  and  that  he  should  be  discharged  out  of  cus- 
tody, on  the  ground  of  the  debt  being  barred  by  the  statute  of 
limitations,  as  appeared  from  the  plaintiff's  own  particu- 
lars, Williams,  J.  refused  the  motion.  Potter  v.  Macd&nel, 
3  Dowl.  583. 


If  process  to  save  the  statute  of  limitations  had  already  been 
sued  out  and  returned,  entered  and  filed,  before  the  passing  of 
the  above  statute,  2  W.  4,  c.  39,  (2  Nov.  1832),  the  case  is 
not  within  the  statute ;  but  the  plaintiff  must  proceed  as  if 
that  statute  had  never  passed,  that  is  to  say,  as  soon  as  the 
defendant  can  be  served  or  arrested,  the  plaintiff  must  sue  out 
a  writ  of  the  same  nature  as  the  writ  which  is  filed,  namely  a 
bill  of  Middlesex,  latitat,  capias  by  continuance,  quo  minus,  $r. 
and  the  officer  who  now  signs  the  writ  of  summons  will  sign 
it,  Finnic  v.  Montague,  5B.&  Ad.  877,  and  the  sealer  of  the 
writs  will  seal  it ;  it  may  then  be  executed.  If  executed, 
continuances  should  then  be  entered  on  the  roll,  by  vicecomes 
nan  misit  breve,  from  the  award  of  the  alias,  down  to  the 
writ  last  sued  out,  including  the  return  to  it.  See  the  form 
of  the  entry,  Arch.  Forms,  523.  A  bill  of  Middlesex  has  been 
holden  to  be  a  good  continuance  of  a  latitat ;  French  v.  Ma- 
wood,  2  Dowl.  565  ;  and  a  bailable  latitat,  a  good  continuance 
of  a  non-bailable  bill  of  Middlesex;  Plummer  v.  Woodburne,  4 
B.  &  C.  625 ;  and  a  distringas,  a  good  continuance  of  a  bill 
and  summons  against  a  member  of  Parliament.  Taylor  v. 
Dttncombe,  2  Dowl.  401.  But  an  attachment  of  privilege  is 
no  continuance  of  a  bill  of  Middlesex.  Smith  v.  Bower,  3  T. 
R.  662.  And  where  the  last  writ  varied  from  the  first  in  the 
name  of  the  defendant,  it  was  holden  to  be  no  continuance  of 
the  first  writ.  Corbett  v.  Bates,  3  T.  R.  660.  But  a  mere  in- 
formality in  the  first  writ,  Leadbcter  v.  Markland,  2  W.  Bl. 
1 1 31.  Beardmorey.  Rattenbury,  5  B.  &  A.  452,  or  its  being 
irregularly  sued  out,  Darwin  v.  Lincoln,  5  B.  &  A.  444,  will 
not  prevent  its  being  a  bar  to  the  statute.  As  to  the  return 
of  the  first  writ,  see  Stamoay  v.  Perry,  2  B.  &  P.  157.  7Yiy- 
tor  v.  Hipkins,  5  B.  &  A.  489. 
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MARRIAGE  OF  A  FEME,  PARTY. 

The  marriage  of  a  feme  sole,  plaintiff,  pending  the  soft,  doe* 
not  actually  abate  it,  bat  merely  renders  it  abateable ;  Bra. 
Abr.  Brief,  pi.  232.  Lee  v.  Maddox,  1  Leon,  168 ;  and  there- 
fore the  defendant  must  plead  it,  if  he  would  take  advantage 
of  it.  Morgan  v.  Painter,  6  T.  R.  265.  HolHs  v.  Freer,  5  DowL 
47.  But  if  a  feme  sole  obtain  judgment,  and  marry  before 
execution,  there  tnust  be  a  scire  facias,  to  make  her  husband 
a  party  to  the  record,  before  execution  is  sued  out.  2  Sound. 
72  k.  And  if  a  feme  sole,  plaintiff  or  defendant  in  error,  die 
pending  the  writ,  the  writ  is  thereby  abated.  See  ante,  p.  347. 
A  warrant  of  attorney  given  to  a  feme  sole,  however,  is  not 
affected  by  her  subsequent  marriage ;  but  the  court,  on  a  proper 
affidavit  of  the  marriage,  the  due  execution  of  the  warrant 
of  attorney,  and  the  non-payment  of  the  debt,  will  allow  the 
judgment  to  be  entered  up  in  the  name  of  the  husband  and 
wife.    Metcalfe  et  ux  v.  Boote,  6  D.  &  R.  46. 

The  marriage  of  a  feme  sole,  defendant,  pending  a  suit,  does 
not  actually  abate  it,  but  renders  it  only  abateable.  And  if 
the  plaintiff  obtain  interlocutory  judgment  against  a  feme  sole, 
and  she  then  marry,  he  may  proceed  to  final  judgment  against 
her ;  and  he  may  then  either  sue  out  a  scire  facia*  and  make  the 
husband  a  party  to  the  record,  so  as  to  have  execution  against 
both,  2  Saund.  72  k,  or  he  may  sue  out  a  ca.  sa.  against  the 
wife  alone.  Cooper  v.  Hunchin,  4  East,  521.  So  where  a  feme 
sole,  defendant  in  ejectment,  married  before  trial,  the  court 
held  that  a  judgment,  writ  of  possession  nndfi.fa.  against  the 
wife  alone,  were  not  irregular,  and  refused  to  set  them  aside 
Doe  v.  Butcher,  3  M.  &  5.  557.  But  if  a  feme  sole  give  a 
warrant  of  attorney,  her  marriage  afterwards,  before  judgment 
is  entered  up,  will  be  a  revocation  of  it.    1  Salk.  117. 


MESNE  PROFITS,  ACTION  FOR. 

After  the  lessor  of  plaintiff  in  ejectment  obtains  judgment, 
he  may  bring  an  action  of  trespass  for  mesne  profits  to  recover, 
not  only  the  value  of  the  land,  &c.  during  the  time  the  tenant 
or  occupier  may  have  wrongfully  holden  it,  but  also  the  rea- 
sonable costs  of  the  ejectment  as  between  attorney  and  client, 
where  the  judgment  has  been  by  default  against  the  casual 
ejector ;  Doe  v.  Huddaft,  4  DowL  437 ;  and  where  the  plaintiff 
incurred  costs  in  error,  in  reversing  a  judgment  in  ejectment 
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obtained  by  the  defendant,  it  was  holden  that  he  might  reco- 
yer  these  costs  also,  by  way  of  damages,  in  an  action  of  tres- 
pass for  mesne  profits.    Novell  v.  Roake,  7  B.  &  C.  404. 

The  action  may  be  brought,  either  in  the  name  of  the  no- 
minal plaintiff  in  the  ejectment,  Asiin  v.  Parkin,  2  Burr.  665, 
Dee  v.  Davis,  1  Bsp.  358,  or  by  the  lessor  of  the  plaintiff; 
see  Chamier  v.  Llingon,  2  Chit.  410 ;  in  the  former  case,  how- 
ever,  only  the  mesne  profits  accruing  since  the  date  of  the  de- 
mise in  the  declaration,  can  be  recovered.  In  either  case,  the 
judgment  in  the  ejectment  will  be  evidence,  although  not 
conclusive,  Doe  v.  Huddart,  4  Dowl.  437,  1  Gale,  260,  of  the 
title  of  the  plaintiff  at  the  time  of  the  demise  laid  in  the  de- 
claration, and  since :  if  the  party  wish  to  recover  mesne  pro- 
fits for  a  period  anterior  to  that,  he  must  bring  the  action  in 
his  own  name,  and  prove  his  title  aliunde. 

The  proceedings  in  the  action,  are  in  other  respects  the 
ie  as  in  ordinary  cases  in  non-bailable  actions. 


NEW  TRIAL. 

Where  a  wrong  verdict  is  given,  owing  either  to  a  mistake 
of  the  judge,  or  to  any  error  or  default  of  the  jurors,  witnesses, 
parties  or  others,  the  court  will  in  general  order  a  new  trial, 
on  such  terms  as  to  costs  and  otherwise  as  they  may  tbink  fit, 
in  order  that  complete  justice  may  be  done  between  the  par- 
ties. The  cases  in  which  new  trials,  &c  are  granted,  and  the 
motion  for  that  purpose,  will  be  treated  of  under  the  following 
heads:-* 

1.  In  what  cases. 

For  misdirection.]  If  the  judge  misdirect  the  jury,  in  point 
of  law,  and  the  jury  are  thereby  induced  to  find  a  wrong  ver- 
dict, the  court  will  in  general  set  it  aside,  and  grant  a  new  trial. 
What  amounts  to  a  misdirection,  must  necessarily  depend 
upon  the  law,  as  applicable  to  each  particular  case.  It  is  not 
misdirection,  however,  if  the  case  never  goes  to  the  jury,  but 
the  judge  nonsuits  the  plaintiff.  Elsworthyv.  Bird,  M'CleL  69. 
R.  ▼.  Maiden,  4  Burr.  2135.  So  where  the  plaintiff's  counsel 
acquiesced  in  the  judge's  ruling  at  the  trial,  and  the  defendant 
took  a  verdict,  without  going  into  his  case,  the  court  of  Com- 
mon Pleas  refused  a  new  trial  on  the  ground  of  misdirection. 
Robinson  v.  Cook,  6  Taunt.  336.  So  where  inadmissible  evi- 
dence was  received  without  objection,  and  the  judge  on  sun*- 
ming  up,  made  strong  observations  upon  it,  this  was  hok*'n 
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not  to  amount  to  misdirection.    MeUtn  v.  Taylor,  2  Hod.  3. 
And  to  entitle  a  party  to  a  new  trial  on  the  ground  of  misdirec- 
tion, it  must  appear  that  the  jury  were  thereby  induced  to  come 
to  a  wrong  conclusion.  Duke  of  Newcastle  v.  Inhbts.  of  Broxtowe, 
1  Nev.  &  Af,  598.     So  if,  notwithstanding  the  misdirection^ 
the  verdict  be  according  to  the  justice  of  the  case,  the  court 
will  not  in  general  grant  a  new  trial.    Edmondson  v.  Macheti, 
2.  T.  R.  4  Wicket  v.  Clutterbuck,  2  Bing.  483.    And  where 
there  were  two  issues,  and  the  jury  found  upon  both,  but  the 
judge  discharged  the  jury  upon  the  second  issue,  under  a 
misapprehension  that  the  verdict  upon  one  issue  rendered  the 
other  useless :  the  court  held  that  the  proper  course  was,  not 
to  move  for  a  new  trial,  but  to  apply  to  the  judge  to  have  the 
verdict  corrected  according  to  his  notes,    /star  v.  Turner,  3 
Dowl.  211.    And  the  court  will  never  grant  a  new  trial,  upon 
the  same  point  on  which  a  bill  of  exceptions  has  been  tendered. 
Fabrigas  v.  Mostyn,  2  W*  Bl.  929.    Where  however  the  court 
will  grant  a  new  trial  for  misdirection,  they  will  grant  it  in 
penal  actions  as  well  as  in  others.     Wilson  v.  Rasiall,  4  T.  R. 
753.     Cakraft  v.  Gibbs,  5  T.  R.  1 9. 

%  For  the  Rejection  of  Evidence.]  If  the  judge  reject  material 
evidence,  as  inadmissible,  which  is  tendered  by  the  party  who 
is  ultimately  unsuccessful,  and  which  ought  by  law  to  be  ad- 
mitted, it  is  in  general  a  good  ground  for  a  new  trial.  As  for 
instance,  if  he  reject  a  witness  as  incompetent,  whom  the 
court  afterwards  decide  to  be  competent,  Robinson  v.  Wil- 
liamson, 9  Price,  136,  or  refuse  to  receive  secondary  evidence 
of  a  lost  document,  which  the  court  afterwards  hold  ought  to 
have  been  received,  Freeman  v.  ArheU,  2  Brod.  &  B.  494,  or 
the  like,  the  court  will  in  general  grant  a  new  trial.  See  Orave- 
nor  v.  Woodhouse,  1  Bing.  38.  Duncan  v.  Hill,  2  Brod\  &  B. 
682.  But  where  a  witness  was  erroneously  rejected  as  incom- 
petent, and  the  facts  he  could  have  proved  were  proved  by 
another  witness,  and  were  not  in  fact  controverted :  the  court 
refused  to  grant  a  new  trial.  Edwards  v.  Evans,  3  Bast,  451 . 
So  where  it  appeared  that  the  evidence  rejected,  if  admitted, 
would  not  have  altered  the  case,  or  established  any  fact  not 
already  proved  by  other  evidence,  a  new  trial  was  refused. 
Alexander  v.  Barker,  2  Tyr.  140.  but  see  Crease  v.  Barrett,  1 
Tyr.  &  Gr.  735.  So,  where  evidence  was  rejected,  which  was 
not  admissible  for  the  purpose  for  which  it  was  tendered,  but 
was  admissible  in  another  view  of  the  case  not  alluded  to  at 
the  trial,  the  court  refused  a  new  trial.  R.  v.  Orant,  3  Nev. 
&  M.  106. 

Wrong  admission  of  Evidence.]  If  the  judge  at  the  trial  ad- 
mit evidence,  which  ought  not  to  be  received,  the  court  will 
grant  a  new  trial,  without  considering  what  effect  it  had  or 
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was  calculated  to  have  upon  the  jury,  or  whether  there  was 
evidence  sufficient,  without  it,  to  sustain  the  verdict.  Doe  d. 
Tatham  v.  JVright,  1  H<xr.  8t  W.  729.  and  see  De  Rutzen  v.  Fair, 
Id.  735,  5  Nev.  &  Af.  617.  but  see  Doe  v.  7tyfer,  6  Bing  561, 
aonft.  con/.  But  if  the  evidence  have  not  been  objected  to  by 
the  counsel  for  the  opposite  party,  the  court  will  not  grant 
that  party  a  new  trial,  although  the  judge  in  summing  up 
may  have  made  strong  observations  upon  it.  Melin  v.  Taylor, 
2  Hodg.  3.  Nor  will  the  court  grant  a  new  trial,  on  an  ob- 
jection to  the  applicability  of  evidence,  unless  the  objection 
were  made  at  the  trial  before  the  summing  up.  Abbott  v. 
Parsons,  7  Bing.  563. 

Verdict  against  Evidence.']  If  the  jury  come  to  a  wrong 
conclusion,  upon  the  facts,  admitted  or  proved,  the  court  will 
in  general  grant  a  new  trial,  Bright  v.  Eynon,  I  Burr.  390. 
Turner  v.  Meymott,  i  Bing.  158,  even  although  the  verdict 
may  probably  accord  with  the  justice  of  the  case ;  Parrant  v. 
Oiminty  3  B.  &  A.  692 ;  they  usually  grant  it,  however,  only 
on  payment  of  costs.  Doe  v.  Pike,  1  Nev.  &  M.  385.  But 
where  there  was  evidence  on  both  sides,  the  court  refused  a 
new  trial,  although  the  judge  was  not  satisfied  with  the  verdict, 
Anon.  1  Wile.  22,  or  reported  that  it  was  against  the  strength 
of  evidence.  Swain  v.  Hall,  3  fVils.  45.  So  in  an  action  for 
damage  to  a  vessel  by  another  running  foul  of  her,  the  court 
refused  to  set  aside  a  verdict  for  the  plaintiff,  on  a  suggestion 
that  there  was  some  ground  to  believe  that  the  plaintiff  was 
also  negligent  in  the  navigating  of  his  vessel  at  the  time  of 
the  accident.  Collinson  v.  Larkins,  3  Taunt.  I .  So  in  a  horse 
cause,  where  the  question  of  soundness  or  unsoundness  was 
one  peculiarly  for  the  consideration  of  the  jury  upon  the  evi- 
dence, the  court  refused  to  grant  a  new  trial,  merely  on  the 
ground  of  the  verdict  being  against  the  preponderance  of  the 
evidence.  Lewis  v.  Peate,  7  Taunt.  153.  So  where  the  jury 
found  a  verdict  against  the  evidence  of  a  witness,  and  the  credi- 
bility of  the  witness  was  left  to  the  jury,  the  court  refused  a 
new  trial,  although  there  was  nothing  to  impeach  the  witness's 
credit.    Lacey  v.  Forrester,  3  Dowl.  668. 

For  excessive  damages.]  If  the  jury  give  excessive  damages, 
the  court  may  in  all  cases  award  anew  trial.  Ducker  v.  Wood, 
1  T.  R.  277.  Hewlett  v.  Crutchley,  5  Taunt.  277.  Even  in 
actions  for  personal  injuries,  they  have  done  so.  see  Jones  v. 
Sparrow,  5  T.  R.  257.  Goldsmith  v.  Ld.  Sefton,  3  Anst.  808. 
But  they  do  not  usually  interfere  in  this  way  in  actions  for 
personal  injuries  or  the  like,  see  Fabrigas  v.  Mostyn,  2  W.  Bl. 
929.  Gilbert  v.  Burtenshaw,  Cowp.  230.  Farmer  v.  Darling, 
4  Burr.  1971,  unless  the  damages  be  outrageous.  See  Sharpe 
v.  Brice,  2  W.  Bl.  942.  Leith  v.  Pope.  2  W.  Bl.  1327.  £200 
in  an  action  for  an  assault,  where  both  parties  were  gentlemen, 
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Gray  v.  Grant,  2  Wilt.  252,— £1000  for  false  imprisonment 
under  a  secretary  of  state's  warrant,  and  for  entering  the 
plaintiff's  house  and  seizing  his  papers,  Beordmore  v.  Carring- 
ton,  2  W\h.  244, — £300  for  false  imprisonment  of  a  journey- 
man printer,  under  a  warrant  from  a  Secretary  of  State, 
Huckle  v.  Money,  2  WiU.  205,— £200  for  breaking  and  enter- 
ing the  plaintiff's  house,  to  search  for  prohibited  goods,  and 
none  were  found,  Redthaw  v.  Brook,  2  Wilt.  405,— £1000  for  a 
forcible  entry  into  a  gentleman's  mansion  house,  on  pretence 
of  a  distress  for  rent,  to  enforce  a  claim  to  the  property  for 
which  there  was  no  foundation,  Bland  v.  Bland,  1  Hot.  A  W. 
167,— £150  in  an  action  for  not  removing  tithes,  Baker  v. 
Leathet,  Wightw.  1 13, — £3500  against  an  attorney  of  large 
property,  for  breach  of  promise  of  marriage.  Wood  v.  Hunt, 
2  Bing.  N.  C.  166, — have  not  been  deemed  excessive.    Nor 
will  the  court,  in  general,  set  aside  a  verdict  for  excessive 
damages,  in  actions  for  seduction,  Bennett  v.  Allcot,  2  7*.  R. 
166.    Tullige  v.  Wade,  3  WiU.  18,  or  in  actions  for  criminal 
conversation,  Duberley  v.  Gunning,  4  T.  R.  651,  unless  they 
are  satisfied  that  the  jury  acted  from  undue  motives,  or  from 
gross  error  or  misconception.     Chambers  v.  Caulfield,  6  Eatt, 
244.    Nor  will  they  set  aside  a  verdict  for  excessive  damages, 
in  an  action  on  a  bill  of  exchange  or  promissory  note,  where 
the  verdict  is  not  for  more  than  the  amount  of  the  bill  or  note, 
although  it  be  alleged  that  a  less  sum  is  due.  Seally  v.  Powit, 
1  Har.  &  W.  2.  So  where  the  damages  given  were  calculated  on 
a  principle  assented  to  by  the  counsel  on  both  sides  at  the  trial, 
the  court  refused  to  reduce  the  damages  or  grant  a  new  trial 
on  the  alleged  ground  that  the  counsel  were  mistaken  in  that 
which  they  assumed  to  be  the  basis  of  their  calculations.  Hilton 
v.  Fowler,  5  Dowl.  312.  But  in  an  action  for  damage  to  property, 
or  for  diverting  a  watercourse,  or  the  like,  if  the  damages 
greatly  exceed  the  amount  of  the  injury  done,  the  court  will 
grant  anew  trial.  Pleydell  v.  Ld.  Dorchester,  7  T.  R.  529.  If  upon 
shewing  cause  against  a  rule  for  setting  aside  a  verdict  for  ex- 
cessive demages,  the  plaintiff  consent  to  the  verdict  being  re- 
duced to  a  fair  amount,  the  court  will  in  general  discharge  the 
rule  on  those  terms.    See  Leeton  v.  Smith,  4  Nev.  &  M.  301. 

For  smallneu  of  damages.]  The  court  will  seldom  interfere, 
by  granting  a  new  trial  or  otherwise,  where  the  damages  are 
less  than  the  evidence  would  warrant.  See  DybaU  v.  Ih&eld, 
I  Chit.  266  (a).  And  therefore,  where  in  trespass  for  shooting  a 
dog,  the  evidence  was  that  the  dog  was  worth  50*.  but  the  jury 
gave  20*.  damages  only,  the  court  refused  to  interfere,  either 
by  increasing  the  damages  or  granting  a  new  trial.  Can*  v. 
Facey,  1  Har.  &  W.  482.  So  where  in  an  undefended  action 
on  a  mortgage  deed,  a  verdict  was  taken  by  mistake  for  the 
principal  only,  and  not  the*  interest,  the  court  refused  to 
increase  it  by  adding  the  interest ;  all  that  could  be  done  m 
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such  a  case,  wu  to  grant  a  new  trial.    Baker  y.  Brown,  5 
DowL  813. 

For  default,  9fe.  in  the  jurors.]   Where  it  appeared  that 
handbills,  reflecting  on  the  character  of  the  plaintiff,  had  been 
distributed  in  court,  and  shewn  to  the  jury,  on  the  day  of 
trial,  and  a  verdict  was  found  for  the  defendant,  the  court  set 
aside  the  verdict  and  granted  a  new  trial,  although  the  defen- 
dant's attorney  denied  all  knou  ledge  of  the  hand  bills ;  and 
the  court  refused  to  receive  affidavits  from  the  jurors  in  con- 
traduction.    Cater  v.  Merest,  3  Brod.  &  B.  272.   See  Spenceley 
v.  De  Willot,  3  Smith,  321.  Where,  upon  the  judge  summing 
up  in  favour  of  one  of  the  parties,  he  was  stopped  by  the 
jurors,  who  declared  themselves  satisfied,  and  then  immedi- 
ately found  for  the  other  party,  the  court  granted  a  new  trial. 
Qainsford  v.  Blackford,  6  Price,  36.    But  the  court  have  re- 
fused to  receive  an  affidavit,  tending  to  impeach  a  verdict,  by 
stating  corrupt  motives  in  one  of  the  jurors.    HiruUe  v.  Birch, 
8  Taunt.  26.    So  a  mistake  in  the  panel,  in  the  name  of  one 
of  the  jurors,  is  no  ground  for  a  new  trial.    Dickenson,  v. 
Blake,  7  Bro.  P.  C.  177  ;  see  ante,  p.  432. 

For  default  %n  witnesses,  8fc]  If  a  verdict  pass  against  a 
party,  on  account  of  the  absence  of  a  material  witness,  the 
court  will  not  on  that  ground  set  it  aside  and  grant  a  new 
trial ;  for  the  party  should  have  applied  to  put  off  the  trial. 
Elmslie  v.  WUdman,  8  Taunt.  236.    Edwards  v.  tHgnam,  2 
DowL  642.  but  see  ShiilUo  v.  Theed,  6  Bing.  753.  But  where, 
upon  a  writ  of  trial,  after  the  jury  were  sworn,  an  application 
was  made  to  the  under-sheriff  to  put  off  the  trial,  on  account 
of  the  absence  of  a  material  witness,  which  he  refused  to  do  : 
on  application  for  a  new  trial,  the  court  thought  it  was  too 
late,  after  the  jury  were  sworn,  to  make  the  application,  and 
that  the  application  ought  to  be  made  to  a  judge  at  chambers ; 
but  as  there  was  an  affidavit  of  merits,  they  granted  a  new 
trial  on  payment  of  all  costs.    Packham  v.  Newman,  3  DowL 
165.    So  the  incompetency  of  a  witness,  not  discovered  until 
after  the  trial,  i*  not  of  itself  a  sufficient  ground  for  moving 
for  a  new  trial.     Turnery.  Pearte,  1  T.  R.  717.    Nor  is  it  a 
ground  for  a  new  trial,  that  a  witness  who  described  himself 
as  a  Christian,  and  was  sworn  on  the  New  Testament,  was 
realty  a  Jew;  for  he  may,  notwithstanding,  be  indicted  for 
perjury.    Sells  v.  Hoare,  3  Brod.  &  B.  232.    Nor  is  it  a  ground 
for  a  new  trial,  that  upon  a  witness  being  objected  to  as 
incompetent,  he  was  examined,  upon  the  attorney  under- 
taking to  have  a  release  executed,  and  that  since  the  trial  the 
attorney  refused  to  do  so.    Heming  v.  English,  3  DowL  155. 
So  the  court  refused  to  grant  a  new  trial,  on  an  affidavit  that 
a  material  witness,  who  from  misapprehending  the  nature  of  a 
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release  refused  to  execute  one  at  the  trial,  had  since  con- 
sented to  do  so.  Macbeath  v.  Ellis,  4  Bing.  678.  So  an  affi- 
davit, contradicting  a  witness  in  what  he  said  at  the  trial,  will 
not  be  a  sufficient  ground  for  a  new  trial ;  Feite  v.  Parkinson, 
4  Taunt.  640.  and  see  Sprague  v.  Mitchell,  2  Chit.  271.  AH- 
ken  v.  Howell,  1  Nev.  &  Af.  191.  but  gee  Litter  v.  MundeU,  1 
B.  &  P.  427 ;  but  if  subornation  of  the  witnesses  have  been 
found  out  since  the  trial,  the  court  will  grant  a  new  trial.  Pa- 
brilius  v.  Cock,  3  Burr,  1771.  On  an  affidavit,  however,  from 
a  material  witness,  that  he  had  made  a  mistake  in  his  evi- 
dence, the  court  of  Common  Pleas  granted  a  new  trial.  Rich- 
ardson v.  Fisher,  1  Bing.  145. 

For  default  in  parties.']  The  court  will  not  generally  grant  a 
new  trial,  on  the  ground  that  the  party  had  other  evidence, 
not  produced  at  the  trial,  sufficient  to  have  gained  him  the 
verdict,  Cooke  v.  Berry,  1  Wits.  98.  Harrison  v.  Harrison,  9 
Price,  89,  even  although  the  evidence  were  in  his  briefs  at  the 
trial,  and  his  counsel  thought  right  not  to  adduce  it.  Spong 
v.  Hogg,  2  W.  BL  802.  Hall  v.  Stothard,  2  ChU.  267.  So 
where  papers  are  in  the  possession  of  a  party,  at  the  time  of 
the  first  trial,  which  would  have  furnished  him  with  a  defence,  if 
he  had  used  due  diligence  in  looking  over  them,  the  court  will 
not  grant  a  new  trial,  for  the  purpose  of  letting  in  such  evi- 
dence. See  Dixon  v.  Graham,  5  Dowl.  267.  Nor  will  the 
court  grant  a  new  trial,  for  the  purpose  of  letting  in  a  defence, 
of  which  the  party  was  apprised  at  the  trial.  Vernon  v.  Han- 
key,  2  T.  R.  113.  Pickering  v.  Dvwson,  4  Taunt.  779.  Where 
indeed  certain  evidence  was  not  produced,  owing  to  the  mis- 
take of  a  witness,  the  court  granted  a  new  trial.  D'AguUar  v. 
Tobin,  2  Marsh.  265.  So  where  new  evidence  is  discovered 
since  the  trial,  such  as  to  satisfy  the  court  that  if  the  party 
had  it  at  the  trial  he  must  have  had  a  verdict,  the  court  will 
grant  a  new  trial ;  Broahead  v.  Marshal,  2  W.  Bl.  955,  Weak 
v.  Callaway,  7  Price,  677.  ThurteU  v.  Beaumont,  1  Bing. 
339 ;  but  the  discovery  of  new  witnesses,  to  impeach  the 
testimony  of  a  witness  at  a  former  trial,  is  not  a  sufficient 
ground.  Dickenson  v.  Blake,  7  Bro.  P.  C.  177.  And  where 
a  new  trial  is  moved  for  by  a  defendant,  on  a  ground  con- 
nected with  his  defence,  the  court  will  not  grant  it,  if  there 
appear  to  be  a  material  defect  in  the  defendant's  evidence, 
although  the  objection  have  not  been  made*  by  the  plaintiff  at 
the  trial.  Davies  v.  Morgan,  1  Cromp.  &  J.  587.  Where 
a  plaintiff  was  nonsuit,  in  consequence  of  the  defendant's 
counsel  at  the  trial  refusing  to  admit  certain  documents 
in  evidence,  which  the  defendant's  attorney  (who  was 
then  absent)  had  before  agreed  to  admit :  the  court  granted  a 
new  trial,  with  costs  to  be  paid  by  the  defendant ;  and  they 
would  have  ordered  the  attorney  to  pay  them,  if  he  bad  been 
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present  at  the  trial,  or  had  given  instruction*  to  counsel  to 
make  the  objection.  Doe  d.  Tindall  v.  Roe,  5  Dowl.  420. 
Where  an  action  against  an  insurance  company  was  defended 
on  the  ground  that  the  plaintiff  had  wilfully  set  his  house  on 
fire,  but  the  plaintiff  obtained  a  verdict :  the  court  refused  a 
new  trial,  on  the  ground  that  the  grand  jury  had  since  found 
a  bill  against  the  plaintiff  for  the  offence  imputed  to  him ;  but 
upon  an  affidavit  detailing  the  facts  of  a  conspiracy  by  the 
plaintiff  and  others  to  defraud  the  insurance  company  in  that 
particular  transaction,  and  stating  that  those  facts  had  not 
come  to  the  knowledge  of  the  defendants  until  after  the  trial, 
a  rule  for  a  new  trial  was  granted,  on  payment  of  costs. 
7%wieU  v.  Beaumont,  1  Bing.  330.  So,  the  court  will  not 
grant  a  new  trial,  merely  because  an  indictment  for  perjury 
in  the  cause,  has  been  preferred  and  found  against  the  wit- 
nesses, on  whose  evidence  the  verdict  was  obtained ;  Seeley 
v.  May  hew,  4  Bing  561 ;  but  they  will,  if  the  witnesses  have 
been  convicted.     Beerjield  v.  Petrie,  2  Tidd.  938. 

For  default  of  the  party's  attorney.]  Where  a  verdict  passed 
against  a  defendant,  through  the  negligence  of  his  attorney, 
and  he  moved  for  a  new  trial  on  this  ground,  and  that  he  had 
been  kept  in  ignorance  of  the  state  of  the  cause  by  his 
attorney,  adding  that  be  had  a  good  defence  to  the  action  on 
the  merits:  the  court  of  King's  Bench  refused  a  new  trial, 
suggesting  that  he  might  have  his  remedy  against  his  at- 
torney. Moody  v.  Dick,  4  Nev.  &  M.  348.  The  court  of 
Common  Pleas,  however,  in  a  similar  case,  granted  a  new 
trial,  and  ordered  the  defendant's  attorney  to  pay  the  costs  as 
between  attorney  and  client.  De  Roufigny  v.  Peale,  3  Taunt. 
484.  And  where  the  plaintiff  was  nonsuit,  by  reason  of  his 
attorney's  clerk  not  attending  at  the  trial,  the  court  of  Exche- 
quer would  only  grant  a  new  trial,  upon  the  terms  of  the 
plaintiff's  attorney  paying  all  the  costs  attending  the  trial. 
White  v.  Sandell,  3  Dowl.  798. 

For  default  of  the  sheriff  or  other  officer.']  Where  a  verdict 
was  given  for  a  defendant,  it  was  holden  to  be  no  ground  for 
a  new  trial,  that  the  defendant's  attorney  was  under-sheriff, 
and  that  the  jury  had  been  summoned  by  him.  Mason  v. 
Vickery,  1  Smith,  304.  At  the  assizes  for  Yorshire,  where 
two  cause  lists  are  made  out,  one  for  the  East  and  North  Rid- 
ings, and  the  other  for  the  West  Riding,  the  judge's  marshal 
by  mistake  entered  a  cause  in  one  list,  which  ought  to  have 
been  entered  in  the  other;  the  cause  being  tried  as  unde- 
fended, in  the  absence  of  the  defendant  and  his  attorney,  the 
court  set  aside  the  verdict  and  granted  a  new  trial.  Hunter  v. 
Hornblower,  3  Dowl.  491. 
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For  irregularity  at  the  trial.]  Where  a  plaintiff  gave  the 
defendant  notice  that  he  would  have  the  cause  tried  at  an 
undefended  cause ;  hut  when  the  cause  was  called,  the  defen- 
dant's counsel  said  it  was  defended,  and  it  accordingly  was 
not  tried ;  in  two  days  afterwards,  however,  the  plaintiff 
again  took  the  cause  down  for  trial,  and  had  it  tried  as  an  un- 
defended cause,  without  any  new  notice,  or  setting  it  down  in 
the  paper :  the  court  granted  a  new  trial,  without  payment  of 
costs.  Sprigge  v.  Rutherford,  2  Dow  I.  429.  But  where  a 
cause,  which  was  several  days  in  the  written  list  at  nisi  pruts, 
was  at  last  tried  out  of  its  turn,  as  undefended,  in  the  absence 
of  the  defendant's  attorney,  the  court  granted  a  new  trial  only 
on  payment  of  costs,  saying  that  the  fact  of  a  cause  being  in 
the  written  list,  is  notice  to  the  attorney  that  it  may  be  tried 
at  any  time  during  the  day ;  Fourdrinier  v.  Bradbury,  3B.& 
A.  328 ;  and  in  a  later  case,  they  also  required  an  affidavit  of 
merits.  Blackhurst  v.  Bulmer,  5  B.  &  A.  507.  And  even  on 
payment  of  costs,  the  court  have  refused  to  let  a  defendant  in 
to  try,  where  he  had  an  opportunity  of  doing  so,  but  permitted 
a  verdict  to  be  taken  against  him  as  in  an  undefended  cause. 
Breach  v.  Casterton,  7  Bing.  224.  So  where  a  record  was 
taken  down  for  trial  by  proviso,  and,  the  plaintiff  not  appear- 
ing,  a  verdict  for  the  defendant  was  taken  by  mistake,  instead 
of  nonsuit :  the  court  refused  to  set  aside  the  verdict,  except 
upon  the  terms  of  the  plaintiff  consenting  to  a  nonsuit  being 
entered  instead  of  it.    Hodgson  v.  Forster,  1  £.  &  C.  110. 

For  error  in  the  pleadings,  8fc.~\  The  court  will  not  grant  a 
new  trial  at  the  instance  of  a  defendant,  for  any  defect  in  the 
declaration,  which  might  be  made  the  subject  of  a  motion  in 
arrest  of  judgment.  Lane  v.  Crockett,  7  Price,  566.  So 
where  the  plaintiff  proceeded  to  trial,  without  adding  the 
similiter  to  a  plea  concluding  to  the  country,  and  obtained  a 
a  verdict ;  a  new  trial  being  moved  for  on  this  ground,  the 
court  held  that  as  the  plea  concluded  with  an  "  &c.,"  the 
"  &c."  might  after  verdict  be  deemed  to  include  the  similiter, 
and  they  therefore  refused  the  rule.  Strain  v.  Lewis,  3  Dotcl. 
700.  Where  a  defendant  moved  for  a  new  trial  in  an  action 
of  slander,  to  enable  him  to  plead  specially  a  justification 
which  he  was  not  permitted  to  give  in  evidence  under  the 
general  issue,  the  court  refused  it,  even  on  payment  of  costs. 
Kirby  v.  Simpson,  3  Dowl.  791.  And  the  same,  where  the 
new  trial  was  for  the  purpose  of  enabling  the  defendant  to 
amend  a  plea  of  right  of  way,  which  described  the  line  of  way 
incorrectly.    Edwards  v.  Broxton,  2  Cromp.  &  /.  18. 

Where  a  plaintiff  was  nonsuit,  for  a  trifling  variance  between 
the  contract  set  out  and  that  proved,  the  court  granted  a  new 
trial  on  payment  of  costs,  with  leave  to  the  plaintiff  to  amend, 
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and  to  the  defendant  to  plead  de  novo  or  demur.  Williams  v. 
Pratt,  5  B.  &  A.  896.  But  in  a  similar  case,  the  court  of 
Common  Pleas  refused  this.  Brown  v.  Knill,  2  Brod.  &  B. 
395.  Where  in  ejectment,  a  new  trial  was  moved  for*  on  the 
ground  of  variance  between  the  record  of  nisi  prius  and  the 
issue,  in  the  description  of  the  premises :  the  court  refused  it, 
as  it  was  not  shewn  how  they  were  described  in  the  declara- 
tion. Doe  v.  tVylde,  2  B.  &  A.  472.  Nonsuits  for  variance, 
&c.  now  seldom  occur,  on  account  of  the  power  possessed  by 
the  judge  at  nisi  prius  to  amend  during  the  trial.  See  ante,  p. 
67.  And  where  in  debt  on  bond,  on  a  writ  of  trial  before 
the  sheriff,  there  was  a  variance  between  the  bond  set  out 
and  that  proved,  in  the  amount,  and  the  under-sheriff  refused 
to  nonsuit  the  plaintiff,  but  allowed  him  to  take  a  verdict : 
the  court  refused  to  set  it  aside.  Hill  v.  Salter.  2  Dowl.  380. 

Where  a  party  is  taken  by  surprize!]  Where  a  party  shews 
that  the  case  set  up  by  his  adversary  was  a  surprize  upon  him, 
and  that  had  he  known  it  he  could  have  met  it  by  evidence ; 
if  the  court  be  satisfied  of  this,  and  that  it  is  essential  to 
the  ends  of  justice  that  the  case  should  be  submitted  to  a 
jury  a  second  time,  they  will  usually  grant  a  new  trial.  Bat 
they  will  not  in  general  grant  a  new  trial,  on  the  ground  that 
a  witness  gave  different  evidence  from  what  was  expected  by 
the  party  calling  him.  Hewlett  v.  Crutchley,  5  Taunt.  277. 
So  where  a  witness  proved  a  fact  to  the  surprize  of  the  other 
party,  the  court  refused  a  new  trial  on  that  ground,  although 
it  appeared  that  by  mistake  he  was  not  cross-examined,  nor 
was  any  observation  made  upon  his  testimony,  or  any  evi- 
dence given  to  contradict  him.  Belly.  Thompson,  2  Chit.  194. 
and  see  Harrison  v.  Harrison,  9  Price.  89. 

In  cases  of  contested  rights  to  land,  $c]  Where  there  had 
been  but  a  short  time  for  investigating  a  question  of  a  doubt- 
ful and  obscure  nature,  relating  to  real  property  of  great  value, 
although  conflicting  evidence  had  been  left  to  the  jury,  and 
the  court  did  not  think  their  verdict  wrong,  yet  as  the  in* 
heritance  was  to  be  bound  forever  by  the  verdict,  they  granted 
a  new  trial  on  payment  of  costs.  Swinnerton  v.  Marquis  of 
Stafford,  3  Taunt.  91.  So,  in  an  action  for  tolls  of  a  market, 
the  court  granted  a  new  trial,  in  order  that  a  second  jury  might 
say  whether  they  could  presume  a  grant  from  the  crown  of 
such  tolls,  subsequent  to  the  original  charter.  Lowden  v. 
Hierons,  2  Moore,  102. 

In  penal  actions.']  In  penal  actions,  where  there  is  a  verdict 
for  the  defendant,  or  the  plaintiff  is  nonsuit,  the  court  will 
not  grant  a  new  trial,  Hooper  v.  Cobb,  2  Tidd,  941.  Ponereau 
7. ,  3  mis.  59.    Rawston  v.  Btteridge,  2   Chit.   273. 
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Brooke  v.  Middleton,  10  Bast,  268,  except  for  misdirection. 
Wilton  v.  Rastall,  4  T.  R.  753.  CaJcrq/*  v.  Gibbs,  5  T.H.  19. 
But  they  will,  in  actions  by  parties  grieved.  Ld.  Sdsea  v. 
Powell,  6  Totmf.  297.  And  in  one  case,  in  an  action  for  penal- 
ties, where  the  evidence  for  the  plaintiff  was  clear  and  positive, 
and  might  have  been  answered  if  false,  the  jury  having  re- 
quired the  statute  by  which  the  penalties  were  created  to  be 
handed  to  them,  with  which  they  retired,  and  afterwards  re* 
turned  with  a  verdict  for  the  defendant :  the  court,  considering 
that  the  jury  must  have  put  a  wrong  construction  on  the 
statute,  and  that  it  was  equivalent  to  a  misdirection,  granted 
the  plaintiff  a  new  trial.    Gregory  v.  Tuffs,  2  Dowl.  711. 

In  hard  or  trifling  actions.]  In  trifling  actions,  if  the  de- 
fendant have  a  verdict,  the  court  will  seldom  grant  a  new  trial, 
unless  for  misdirection,  or  the  judge  have  given  the  defendant 
leave  to  move,  Hooper  v.  Cobb,  2  Tidd.  941.  Taylor  v.  Green* 
Id.  Brooke  v.  Middleton,  10  East,  268,  or  unless  the  action  is 
brought  to  try  some  right.  Turner  v.  Lewis,  1  Chit.  266. 
And  an  action  is  said  to  be  trifling  in  this  respect  where  the 
damages  are  under  £20.  Woods  v.  Pope,  1  Bing.  N.  C.  467. 
Taylor  v.  Green,  2  Tidd.  941.  Jones  v.  Dale,  9  Price,  591. 
Manning  v.  Underwood,  1  Af  Lei.  &  Y.  266.  see  Roberts  v.  Carr, 

1  Taunt.  495.    Marsh  v.  Bower,  2  W.  Bl.  851 .    Green  v.  Speak- 

mmn,  8  Moore,  339. v.  Phillips,  1  Cromp.  &  M.  26.    So, 

if  a  verdict  be  given  for  the  defendant*  the  court  will  not  grant 
a  new  trial,  if  it  appear  from  the  evidence  that  the  plaintiff  if 
he  had  succeeded,  would  not  have  been  entitled  to  £20  damages. 
Maine  v.  Davey,  2  Har.  &  W.  30.  &  see  Burton  v.  Thompson, 

2  Burr.  664.  But  this  rule  does  not  apply  to  cases,  where  the 
trial  has  been  before  the  sheriff  under  a  writ  of  trial ;  Edwards 
▼,  Dignam,  2  Dowl.  642 ;  in  such  cases  the  court  will  grant  a 
new  trial,  unless  the  verdict  be  under  £5.     Vide  post. 

If  the  defendant  have  a  verdict  in  a  hard  or  vexatious  ac- 
tion, the  court  will  seldom  grant  the  plaintiff  a  new  trial. 
Macrow  v.  Hull,  1  Burr.  11 .  Penprase  v.  Johns,  2  Nee.  &  M. 
376.  Johnson  v.  Piper,  Id.  672.  On  the  other  hand,  where 
the  plaintiff  has  a  verdict,  the  court  will  not  in  general  grant 
a  new  trial,  to  let  in  an  unconscionable  defence,  or  one  not 
according  with  the  merits  of  the  case.  Gist  v.  Mason,  1  T.  JL 
84.  TuUidgev.  Wade,  3  Wtls.  18.  If  a  lair  legal  objection, 
however,  be  taken  at  the  trial,  and  overruled  by  the  judge, 
without  reserving  the  point,  and  the  court  afterwards  be  of 
opinion  that  it  was  a  good  ground  of  nonsuit,  although  the 
court  in  such  a  case  cannot  order  a  nonsuit  to  be  entered, 
they  will  grant  a  new  trial.  Minchin  v.  Clement,  1  B.  &  A. 
252.  &  see  Ritchie  v.  Bowsfield,  7  Taunt.  309.  But  where  the 
verdict  is  according  to  the  justice  of  the  case,  the  court  wiU 
seldom  interfere  to  disturb  it,  Aylett  v.  Lowe,  2  W.  BL  1231. 
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Sampson  v.  Appleyard,  3  IVils.  272,  even  although  there  have 
been  misdirection.  Edmonson  v.  Machell,  2  71.  A.  4.  Wilkin- 
wit.  Jfeyne,  4  7\  A.  468.  Cor  v.  Kitchen,  1  B.kP.  330. 
Where,  however,  in  an  action  upon  a  covenant  for  an  increased 
rent  of  land  converted  into  tillage,  the  jury  instead  of  giving  the 
increased  rent,  gave  damages  for  the  actual  injury  sustained, 
the  court  granted  a  new  trial,  and  without  payment  of  costs, 
although  it  was  urged  that  the  verdict  was  according  to  the 
justice  of  the  case.    Farrant  v.  Olmins,  3  B.  &  A.  692. 

Setting  aside  a  nonsuit.]  If  the  judge  at  the  trial,  from  mis- 
take of  law,  nonsuit  the  plaintiff,  the  court  in  general,  upon 
application,  will  set  aside  the  nonsuit,  and  grant  a  new  trial. 
But  where  the  plaintiff's  counsel,  after  the  judge  had  begun  to 
sum  up,  proposed  to  be  nonsuit,  and  the  plaintiff  was  nonsuit 
according,  the  court  held  that  he  could  not  afterwards  move  to 
set  aside  the  nonsuit.  Simpson  v.  Clayton,  2  Bing.  N.  C. 
467,  1  Hodg.  463.  Butler  v.  Dor  ant,  3  Taunt.  229.  But  if 
the  plaintiff's  counsel  submit  to  be  nonsuit,  from  deference 
to  the  opinion  of  the  judge,  if  that  opinion  be  incorrect,  the 
court  will  set  aside  the  nonsuit  and  grant  a  new  trial.  Alex- 
ander y.  Barker,  2  Tyr.  140. 

Setting  aside  a  verdict,  and  entering  a  nonsuit.]  If  there  be 
doubt  at  the  trial,  on  point  of  law,  whether  the  action  will  lie, 
or  whether  the  plaintiff  has  proved  his  case,  the  judge,  instead 
of  nonsuiting  the  plaintiff,  may  direct  a  verdict  to  be  found 
for  him  for  such  damages  as  the  jury  may  think  him  entitled 
to,  and  may  then  give  the  defendant  leave  to  move  the  court 
to  set  aside  the  verdict  and  enter  a  nonsuit.  Afterwards  when 
the  case  comes  before  the  court,  and  they  have  the  whole  facts 
before  them  on  the  judge's  notes,  they  may  consider,  not 
merely  the  point  of  law  reserved,  but  the  wholocase,  and  come 
to  such  decision,  as  they  think  the  facts  warrant.  Doe  v.  Dodd, 
2  Neo.  It  M.  838.  The  defendant,  however,  cannot  move  to 
eater  a  nonsuit,  unless  leave  for  that  purpose  have  been  given 
to  him  by  the  judge  at  the  trial ;  Rickets  v.  Burman,  4  Dowl. 
578 ;  although  where  there  is  a  verdict  for  the  defendant,  the 
court  in  some  cases  have  ordered  it  to  be  set  aside  and  a  non- 
wit  entered,  to  enable  the  plaintiff  to  bring  another  action  for 
the  same  cause,  where  his  right  to  property  savouring  of  the 
realty,  or  the  like,  would  be  concluded,  if  the  defendant's  ver- 
dict were  allowed  to  stand.  Lee  v.  Shore,  2  D.  &  R.  198. 
Hodgson  v.  Forster,  Id.  221. 

To  set  aside  the  execution  of  a  writ  of  enquiry.]  The  execu- 
tion  of  a  writ  of  enquiry  may  be  set  aside  for  the  same  defects 
ts  a  verdict,  and  a  new  writ  awarded.  See  Baylis  v.  Lucas, 
Cowp.  1 12.  Irwin  v.  Dearman,  1 1  East,  23.  RUiott  v.  Nicktin, 
5  Pricet  641.  In  moving  for  the  rule,  the  under-sheriffs  notes, 
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verified  by  affidavit,  are  produced  to  the  court,  but  the  rule  is 
drawn  up  on  reading  the  affidavit  only ;  Stephens  v.  Pell,  2 
Dowl.  629 ;  and  if  there  be  any  delay  in  obtaining  the  notes, 
the  court  will  allow  a  further  time  for  making  the  motion,  or 
if  the  under-sheriff  refuse  to  give  them,  the  court  will  proba- 
bly oblige  him.  Thomas  v.  Edwards,  2  Dowl.  664.  The  rule 
may  be  moved  for  at  any  time  before  final  judgment  is  signed. 
Denny  v.  Trapnel,  2  WUs.  378. 

To  set  aside  a  verdict  on  a  writ  of  trial.']  The  court  will  set 
aside  a  verdict  before  the  sheriff,  &c.(  upon  a  writ  of  trial,  not 
only  for  misdirection,  but  for  any  other  cause  for  which  they 
would  set  aside  a  verdict  in  ordinary  cases.  But  the  rule  which 
prohibits  a  motion  for  a  new  trial,  where  the  amount  recovered 
or  to  which  the  party  is  intitled,  is  under  £20,  does  not  ex- 
tend to  new  trials  upon  writs  of  trial.  Edwards  v.  Dignam,  2 
Dowl.  642.  On  the  other  hand,  if  the  sum  indorsed  upon  the 
writ  exceed  £20,  and  the  case  be  tried  before  the  sheriff, 
the  court  will  set  aside  the  verdict.  Edge  v.  Shaw,  4 
Dowl.  189.  So  if  the  cause  be  tried  in  the  absence  of 
the  defendant,  before  the  time  mentioned  in  the  notice  of 
trial,  the  court  will  set  aside  the  verdict,  and  with  costs. 
Hanslow  v.  Wilks,  5  Dowl.  295.  But  where  there  was  a 
variance  between  the  bond  declared  upon  and  that  produced 
in  evidence,  in  the  amount,  and  the  under-sheriff  refused  to 
nonsuit  the  plaintiff,  but  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiff :  the  court  refused  a  new  trial  for 
the  variance,  although  no  amendment  had  been  made,  nor  the 
facts  found  specially,  according  to  stat.  3  &  4  W.  4,  c.  43,  s. 
24.  Hill  v.  Salter,  2  Dowl.  380.  A  nonsuit  however  cannot 
be  entered,  at  the  instance  of  the  defendant,  unless  the  under* 
sheriff  have  expressly  given  him  leave  to  move  for  it.  Rieketts 
v.  Burman,  4  Dowl.  578. 

The  motion  must  be  made  within  four  days  after  the  return 
of  the  writ  of  trial ;  otherwise  the  court  will  not  entertain  it, 
Wheeler  v.  Whitmore,  4  Dowl.  235,  even  although  the  party 
have  been  prevented  from  moving  in  time,  for  want  of  the 
sheriff's  notes.  Anon.  1  Har.  &  W.  146.  And  a  copy  of  the 
notes  of  the  under-sheriff  or  other  presiding  officer,  verified  by 
affidavit,  must  be  produced  to  the  court,  at  the  time  of  mov- 
ing for  the  rule;  Muppin  v.  Oillatt,  4  Dowl.  190.  Bwmejf  v. 
Moxal.  3  Nev.  &  Af.  472,  n.  Johnson  v  Wells,  2  Dowl,  352. 
Grainge  v.  Shopper,  Id.  644 ;  or  it  must  be  stated,  on  affidavit, 
that  an  application  was  made  to  the  under-sheriff  for  his  notes, 
and  that  he  refused  to  give  them,  and  his  reasons  for  doing  so, 
if  he  have  given  any.  Hall  v.  Middieton,  1  Ear.  &  W.  7,  4 
Nev.  &  M.  868.  If  the  notes  cannot  be  had  within  the  time 
limited  for  making  the  motion,  the  court  upon  application  will 
enlarge  the  time.  Thomas  v.  Edwards*  2  Dowl.  664.  And 
where  the  cause  was  tried  on  the  last  day  but  one  of  the  term, 
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and  the  motion  was  made  on  the  last  day  of  term,  before  there 

waa  time  to  obtain  the  under-sheriff's  notes,  but  it  was  stated 

that  they  would  be  produced  at  the  time  of  shewing  cause  • 

the  court,  understanding  that  the  counsel  who  made  the  mo' 

tion  had  been  the  counsel  at  the  trial,  consented  to  hear  the 

motion  on  his  statement.      Barnett  v.  GUusop,  3  Dowl.  625 

If  the  rule  be  moved  for,  or  any  objection  to  the  pleadings* 

w^  w  no  neces*ltY to  haye  the  pleadings  verified  by  affidavit" 
MtUtgan  v.  Thomas,  4  Dowl.  373.  «u«v«. 

Motion.]  Where  the  cause  has  been  tried  at  the  assizes  or 
in  London  or  Middlesex  in  vacation,  the  motion  must  be  made 
within  the  four  first  days  of  term,  Sunday  not  included.    But 
if  the  cause  have  been  tried  in  term,  in  the  Queen's  Bench  and 
Exchequer,  the  motion  may  be  made  at  any  time  within  four 
days  after  the  distringas  or  habeas  corpora  is  returnable  al- 
though  more  than  four  days  may  have  elapsed  sincethe 
trial;   Ktrkhatn  v.  Marter,  2  B.  &  A.  613.  Mason  v  Clarke 
1  Dowl.  288 ;    in  the  Common  Pleas,  there  seems  to  be  no' 
deciaion  upon  the  subject  ;   and  in  prudence,  therefore   it 
will  be  right  to  move  within  four  days  after  the  trial.    But 
the  court,  under  very  particular  circumstances,  have  allowed  a 
new  trial  to  be  moved  for,  after  the  four  da>s  had  expired- 
Birt  v.  Bar  low  t  1  Doug.  171 ;  which  however  is  a  very  rare 
indulgence.    Where  the  motion  was  made  on  the  fourth  day 
and  granted,  but  by  mistake  it  was  made  in  the  court  of  King's 
Bench,  instead  of  the  hxchequer;  on  the  next  day  the  error 
was  perceived  and  the  motion  again  made  in  the  Exchequer  • 
the  court  under  the  circumstances  granted  it.     Piggott  v 
Kemp,  2  Dowl.  20.     If  not  made  in  time,  notice  of  it  should 
be  given  to  the  opposite  attorney;  otherwise  the  costs  of  any 
intermediate  proceedings  will  fail  upon  the  party  who  has  fail- 
ed to  move  in  time.    Lester  v.  Lazarus,  4  Dowl.  444     It  often 
happens  that  there  are  more  motions  for  new  trials,  particu- 
larly m  the  terms  next  after  the  circuits,  than  can  be  heard 
within  the  first  four  days  of  term ;  in  which  case,  those  which 
cannot  be  heard  within  that  time,  are  set  down  in  a  lis*  to  be 
heard  on  the  next  and  following  days;  and  the  list,  in  the 
hands  of  the  officer,  is  deemed  sufficient  notice  to  the  opposite 
parties.    It  may  be  necessary  to  mention,  that  a  new  trial 
cannot  be  moved  for,  even  within  the  four  days,  if  a  motion 
have  previously  been  made  in  arrest  of  judgment,  and  have 
failed ;  for  by  moving  in  arrest  of  judgment,  the  party  affirms 
the  verdict.    Philpot  v.  Page,  4  B.  &  C.  160. 

The  application  must  be  made  to  the  court  in  which  the 
record  was  made  up ;  even  although  the  action  could  not  have 
been  maintained  without  the  aid  of  the  lord  chancellor's  order. 
Carstaus  v.  Stein,  4  M.  &  S.  192.  But  where  an  issue  has 
been  directed  by  a  court  of  equity,  any  motion  for  a  new  trial 
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of  it,  must  be  made,  not  to  the  court  where  it  was  tried,  but 
to  the  court  of  equity  which  directed  the  issue,  although  the 
point  relate  merely  to  the  admissibility  of  evidence,  Bowker  v. 
Nixon,  6  Taunt.  444,  or  although  the  judge  at  nisi  priut  have 
reserved  certain  points  of  law  for  consideration,  Stone  v. 
Marsh,  S  D.  8c  R.  71,  in  which  latter  case,  it  will  be  for  the 
court  of  equity  to  say,  whether  they  will  direct  a  special  case 
to  be  framed,  for  the  opinion  of  the  court  of  law  on  the  points 
reserved.    Id. 

Rule.']  The  rule  is  of  course  a  rule  nisi.    In  cases  tried  be* 
fore  judges  at  nisi  prius,  or  before  the  court  at  bar,  the  appli- 
cation is  usually  made  merely  from  the  notes  of  counsel;  and 
if  at  nisi  prius,  the  court,  if  they  wish  to  see  the  notes  of  the 
judge,  will  not  grant  the  rule  until   after  they  have  seen 
them     Sometimes  the  new  trial  is  moved  for,  on  affidavit,  on 
some  ground  that  will  not  appear  from  the  judge's  notes : 
and  the  rule  in  that  case  is  always  moved  for  on  payment  of 
costs.   The  affidavit  also  in  the  Queen's  Bench  must  be  sworn, 
before  the  time  for  moving  for  the  new  trial  has  expired, 
namely,  before  the  fourth  day  of  the  term,  where  the  cause 
was  tried  in  the  vacation,  or  the  fourth  day  alter  the  return 
of  the  distringas,  &c.  v^here  the  cause  was  tried  in  term.    R. 
T.  5  G.  4,  B.  R.    The  court,  however,  will  not  receive  the 
affidavit  of  a  juror,  impugning  the  verdict  for  any  cause ;  R.  v. 
WooUer,  6  Af.  &  S.  366 ;  nor  will  they  receive  the  affidavits  of 
others,  as  to  the  admissions  of  jurymen  to  that  effect.    Aylett 
v.  Jewel,  2  W.  Bl.  1299.    Davis  v.  Taylor,  2  Chit.  268.    Clark 
v.  Stevenson,  2  W.  Bl.  803.    Even  where,  in  consequence  of 
the  affirmative  of  the  issue  being  upon  the  defendant,  and  his 
beginning,  the  jury  by  mistake  gave  a  verdict  for  him,  al- 
though they  intended  to  give  it  for  the  plaintiff:  the  court 
refused  a  new  trial,  as  the  mistake  could  not  be  substantiated, 
but  by  the  affidavits  or  admissions  of  the  jurymen.     Bridge- 
wood  v.  Wynn,  1  Har.  &  W.  574.    After  the  rule  nisi  is 
granted,  the  court  will  not  amend  it ;  Lopez  v.  De  TasUt,  8 
Taunt.  712  ;  nor  will  they  allow  another  rule  to  be  moved  for 
on  another  point,  omitted  on  the  first  motion,  to  come  on  at 
the  same  time.    Robertson  v.  Barker,  2  Dotol.  39.    If  the  rule 
nisi  be  granted,  draw  it  up,  and  serve  it  in  the  ordinary  way. 

The  case  will  afterwards  be  called  on  in  its  order  in  the 
new  trial  paper.  The  judge's  notes  will  then  be  read,  by  the 
judge  himself,  if  he  be  upon  the  bench,  or,  if  not,  then  by  the 
junior  puisne  judge.  See  Major  v.  Oxenham,  5  Taunt.  340. 
And  these  notes  are  conclusive,  as  to  the  evidence,  &c. ;  and 
the  court  will  not  allow  them  to  be  contradicted,  even  upon 
affidavit.    JR.  v.  Grant,  3  Nev.  &  M.  106. 

In  granting  a  new  trial,  the  court  may  annex  to  it  such 
terms  as  they  think  fit.    Where  at  the  first  trial,  the  question 
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in  evidence  under  the  general  issue  was  reduced  to  a  single 
point,  the  court,  in  granting  a  new  trial  on  the  ground  that 
the  verdict  was  against  evidence,  confined  the  parties  to  the 
point  investigated  at  the  first  trial.  Thwaites  v.  Salisbury,  7 
Bing.  437.  But  where  the  jury  calculated  the  damags  on  an 
erroneous  principle,  giving  the  whole  value  of  a  house*  as 
damages  in  trespass  for  breaking  and  entering  it,  &c.,  the  court 
held  that,  as  the  plaintiff  was  entitled  of  right  to  a  new  trial, 
the  court  could  not  limit  the  second  enquiry  to  the  subject  of 
damages  only.  Mahoney  v.  Fraser,  1  Dowl.  703.  Where  one 
of  the  witnesses  for  the  successful  party  at  the  first  trial  was 
very  old,  it  was  made  one  of  the  terms  of  granting  a  new  trial, 
that  in  case  he  could  not  attend  at  the  second  trial,  his  evi- 
dence might  be  read  from  the  judge's  notes.  Anon.  2  Ckit. 
425.  And  where  the  plaintiff  died  after  verdict,  the  court  in 
granting  the  defendant  a  new  trial,  imposed  such  terms  as 
prevented  him  from  taking  advantage  of  the  plaintiff's  death. 
Griffith  v.  Williams,  1  Cromp.  8c  J.  41.  Where  the  action  was 
brought  by  a  bankrupt  for  the  benefit  of  his  assignees,  the 
court  refused  to  grant  the  plaintiff  a  new  trial,  unless  the 
assignees  would  undertake  to  abide  by  the  second  verdict, 
and  become  responsible  for  the  costs.  Noble  v.  Adams,  7 
Taunt,  59.  Where  a  new  trial  is  moved  for  by  a  defendant, 
the  court  sometimes  make  it  one  of  the  terms  of  their  grant- 
ing it,  that  the  defendant  shall  bring  the  amount  of  the  first 
verdict  into  court;  in  such  a  case,  the  money  must  be 
brought  into  court  before  the  rule  nisi  is  drawn  up,  otherwise 
the  court  will  discharge  it.  Clare  v.  Fieslel,  2  Dowl.  617. 
But  where  the  judge  at  the  first  trial,  made  an  order  for 
speedy  execution,  and  the  defendant  at  once  paid  the  money, 
and  afterwards  moved  for  a  new  trial,  the  court  refused  to 
order  the  plaintiff  to  pay  into  court  the  sum  he  had  so  re- 
ceived, pending  the  rule.    Morton  v.  Burn,  5  Dowl.  421. 

Cats.]  "  If  a  new  trial  be  granted  without  any  mention  of 
costs  in  the  rule,  the  costs  of  the  first  trial  shall  not  be  allowed 
to  the  successful  party,  though  he  succeed  in  the  second" ; 
R.  0.  H.  2  W.  4,  s.  64.  and  see  Peacock  v.  Harris,  1  Nev.  & 
P.  240.  Newberry  v.  Colvin,  2  Dowl.  415.  mikinson  v. 
Malm,  2  Dotvl.  65.  but  see  Bower  v.  Hilt,  5  Dowl.  183;  and 
never  to  the  party  who  was  unsuccessful  at  the  first  trial. 
And  where  a  verdict  for  a  defendant  was  set  aside  and  a  new 
trial  granted,  and  the  parties  then  referred  the  cause,  the  costs 
to  be  in  the  discretion  of  the  arbitrator,  and  he  awarded  in 
favour  of  the  plaintiff,  and  ordered  the  defendant  to  pay  the 
costs  of  the  cause :  the  court  held  that  the  plaintiff  was  not 
entitled  to  the  costs  of  the  first  trial.  Rigby  v.  Okell,  7  B. 
C.  57.  see  Payne  v.  Bailey,  3  Brod.  &  B.  304. 

Where  the  court  reserve  the  question  of  costs,  until  after 
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the  second  trial,  it  will  then  be  entirely  fn  their  discretion 
whether  they  will  allow  the  costs  of  the  first  trial,  to  the  party 
who  succeeds  at  the  second  or  not.  Where  there  were  three 
verdicts,  the  first  for  the  plaintiff,  the  second  for  the  defen- 
dant by  reason  of  a  misdirection,  the  third  for  the  defendant 
upon  the  merits,  and  the  rule  for  the  first  new  trial  reserved 
the  consideration  of  costs :  the  court  allowed  the  defendant  to 
take  the  costs  of  the  first  or  second  trial,  at  his  option,  and 
the  co8t8of  the  last.     Body  v.  Etdaile,  3  Bing.  174. 

If  when  a  new  trial  is  granted,  the  costs  be  ordered  to  abide 
the  event,  if  the  same  party  succeed  at  both  trials,  he  shall 
have  the  costs  of  both ;  if  a  different  party,  then  he  shall  have 
the  costs  of  the  second  trial  only.  Sherlock  v.  Barned,  8 
Bin*.  21.  Canham  v.  Fish,  2  Tyr.  155.  Meale  v.  Goddard,  5 
B.  8c  A.  766.  Chairman  v.  Partridge,  2  New  Rep.  382.  Brown 
v.  Boyn.  5  Moore,  309.  Austen  v.  Gibbs,  8  T.  R.  619.  But 
where  a  plaintiff,  in  an  action  on  a  policy  of  insurance,  ob- 
tained a  rule  to  set  aside  his  own  verdict,  because  it  was  for 
an  average  loss  only,  and  the  costs  were  to  abide  the  event ; 
and  at  the  second  trial,  he  again  recovered  as  for  an  average 
loss  only :  the  court  granted  him  the  costs  of  the  second  trial 
only.     Hudson  v.  Majoribanks,  1  Bing.  393. 

The  court  sometimes  grant  the  new  trial  without  costs : 
as  where  the  jury  perversely  find  against  law,  and  against  the 
direction  of  the  judge ;  Farrant  v.  Olmins,  3  B.  &  A.  692 ; 
or  where  the  plaintiff  submits  to  an  erroneous  nonsuit ;  For- 
lain  v.  Panley,  1  W.  Bl.  670.  Bunscall  v.  Hogg,  3  Wilt.  146 ; 
or  where  the  new  trial  is  for  misdirection,  or  the  like,  in  such 
a  case,  the  costs  of  the  first  trial  will  not  be  given,  whatever 
may  be  the  event  of  the  second. 

The  court  often  grant  a  new  trial  upon  payment  of  coats: 
as  where  the  verdict  was  against  evidence,  Doe  v.  Pike,  1  Neo. 
&  M.  385,  the  jury  having  acted  from  error  merely,  and  not 
perversely ;  Shiilitoe  v.  Claridge,  2  Chit.  425 ;  or  where  the 
new  trial  is  granted  on  the  ground  of  surprise ;  Orcatwood  v. 
Sims,  2  ( hit.  269;  or  on  a  ground  not  opened  at  the  trial.  Sutton 
v.  Mitchell,  1  T.  R.  20.  These  costs,  in  town  causes,  include 
the  costs  occasioned  by  the  cause  being  made  a  remanet. 
Robinson  v.  Day.  5  B.  &  Ad  814.  When  the  first  verdict  is 
erroneous,  owing  to  the  misconduct  of  the  attorney  of  either 
party,  the  court,  in  granting  a  new  trial,  sometimes  order  the 
attorney  to  pay  the  costs.    See  Truhody  v.  Brain,  9  Price,  76. 

Where  the  plaintiff  had  a  verdict,  which  was  afterwards  set 
aside,  and  a  new  trial  granted  without  mention  of  costs,  but  the 
defendant,  instead  of  proceeding  to  the  second  trial,  gave  the 
plaintiff  a  cognovit :  the  court  held  that  the  plaintiff  was  en- 
titled to  the  costs  of  the  first  trial.  Booth  v.  Atherton,  6T.R. 
1 44.  Jackson  v.  Hal  lam,  2  B.  &  A.  3 1 7  but  see  Porter  v.  Cooper, 
3  Qowl.  662,  semb.  cont.    But  where  the  plaintiff  was  nonsuit. 
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and  the  nonsuit  was  set  aside  and  a  new  trial  granted ;  and 
the  defendant  then,  instead  of  proceeding  to  the  second  trial, 
gave  the  plaintiff  a  cognovit  for  one  shilling  damages,  with 
such  costs  as  the  prothonotary  should  think  fit :  the  protho- 
notary  having  refused  the  plaintiff  the  costs  of  the  first  trial, 
the  court  refused  to  direct  him  to  review  his  taxation.  Ehin 
v.  Drummond,  4  Bing.  415.  So  where  the  court  set  aside  a 
verdict  for  plaintiff,  and  granted  a  new  trial,  without  mention 
of  coats ;  and  the  plaintiff  then  applied  to  amend  his  declara- 
tion, which  was  granted,  upon  payment  of  the  costs  of  the 
former  trial ;  but  the  plaintiff,  not  wishing  to  pay  these  costs, 
discontinued  the  action :  the  court  held  that  the  defendant 
was  not  entitled  to  the  costs  of  the  first  trial.  Gray  v.  Cox, 
5  B.  &  C  458.  and  tee  Porter  v.  Cooper,  1  Oale,  149. 

Where  a  party  was  entitled  to  the  costs  of  the  second  trial 
only,  and  the  master,  in  taxing  costs,  allowed  bim  for  fees  to 
counsel,  more  than  was  actually  paid  at  the  second  trial,  the 
court  held  that  the  master  was  right  in  not  confining  himself 
to  the  lees  given  on  the  second  trial,  but  that  he  might  allow 
a  reasonable  sum  for  these  fees,  not  exceeding  the  sums  marked 
on  the  first  briefs.     Wilkinson  v.  Malm,  2  Dowl.  65. 


NISI  PRIU9  RECORD. 

Form  of  it.]  The  niti  print  record  is  engrossed  upon  parch- 
ment. The  pladta,  formerly  inserted,  are  now  omitted  ;  and 
the  form,  by  R.  G.  H.  4  W.  4,  r.  2,  sch.  No.  2,  is  now  thus : 
copy  the  issue,  to  the  end  of  the  award  of  the  venire,  (entering 
the  declaration  and  other  pleadings  under  the  date  of  the  day 
of  the  month  and  year  when  they  were  respectively  pleaded, 
unless  otherwise  ordered  by  the  court  or  a  judge ;  A.  O.  H. 
4  W.  4,  r.  2,  t.  1)  ;  then  proceed  as  follows : 

"  Afterwards,  on  the  [teste  of  the  distringas  or  habeas  cor- 
pora] day  of ,  m  the  year ,  the  jury  between  the 

parties  aforesaid  it  respited  here  until  the  [return  day  of  the 

distringas  or  habeas  corpora]  day  of ,  unless shall 

Jhnt  come  on  the  [first  day  of  the  sittings,  or  commission  day 

of  the  assizes]  day  of ,  at  — — ,  according  to  the  form 

of  the  statute  in  such  cote  made  and  provided,  for  default  of  the 
jurors,  heemtte  none  of  them  did  appear.  Therefore  let  the 
sheriff  have  the  bodies  of  the  said  Jurors  accordingly*9 

As  to  variances  between  the  nisi  prius  record  and  the  issue, 
,p.  419. 
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How  sealed,  pasted,  and  entered  for  trial.']  In  the  court  of 
Queen's  Bench,  an  incipitur  of  the  issue  must  be  entered  upon 
the  roll  before  the  nisi  prius  record  can  be  sealed  or  passed; 
R.  T.  1  J.  2  ;  and  upon  producing  it,  and  a  copy  of  the  issue, 
and  the  record  of  nisi  prius,  to  the  clerk  of  the  judgments,  he 
will  sign  the  record  of  nut  prius.  It  is  then  taken  to  the 
clerk  of  nisi  prius,  who  will  seal  and  paw  it.  In  the  Com* 
mon  Pleas  and  Exchequer,  the  master  signs,  seals,  and 
passes  the  record  of  niti  prius,  and  his  cleric  will  then  give 
you  a  roll  to  enter  the  pleadings  on,  which  howerer  may  be 
done  at  a  future  period. 

Where  the  record  of  a  case,  to  be  tried  in  the  county  pala- 
tine of  Lancaster  or  Durham,  is  made  up  in  any  of  the  courts 
at  Westminster,  the  record  of  nisi  prius  is  an  exact  copy  of  the 
issue,  comprising  the  pleadings  and  an  award  of  a  mittimus,  as 
in  Arch.  Forms,  91 :  get  it  sealed  and  passed  as  above  directed; 
then  engross  a  mittimus  on  plain  parchment,  (see  the  forms, 
Arch.  Forms,  101,  102,  110J,  and  get  it  signed  and  sealed;  and 
then  send  the  record  and  mittimus  to  the  country  attorney,  wks 
will  sue  out  the  jury  process. 

Before  entering  the  cause  for  trial,  it  is  necessary  in  some 
cases  to  annex  to  it  the  particulars  of  the  plaintiff's  demand. 
By  R.  G.  T.  1  W.  4,  s.  6,  (which  directs  that  where  the  de- 
claration contains  a  count  in  indebitatus  assumpsit,  or  debt  on 
simple  contract,  the  plaintiff  shall  deliver  with  the  declaration 
particulars  of  his  demand,  not  exceeding  three  folios ;  or  if  he 
neglect  to  do  so,  and  a  judge  shall  afterwards  order  a  delivery 
of  particulars,  the  plaintiff  shall  not  be  allowed  the  costs  of 
the  summons,  or  of  the  particulars  so  delivered :)  it  is  ordered 
that  a  copy  of  the  particulars  of  the  demand,  and  also  parti* 
culafs  (if  any)  of  the  defendant's  set  off,  shall  be  annexed  by 
the  plaintiff's  attorney  to  the  nisi  prius  record,  at  the  time  it 
is  entered  with  the  judge's  marshal. 

In  country  causes,  you  must  get  the  venire  returned  by  the 
sheriff's  agent  in  town,  and  the  distringas  or  habeas  corpora 
returned  by  the  under-sheriff  in  the  country ;  in  town  cases, 
both  writs  are  returned  at  the  sheriff's  or  secondary's  office. 
After  being  returned,  annex  the  writs  and  panels  also  to  the 
record  of  nisi  prius. 

Then  take  the  record,  Sfc.  to  the  judge's  marshal,  in  town  or 
at  the  assizes,  and  enter  the  cause  for  trial.  In  town  causes,  to 
be  tried  in  term,  this  must  be  done  two  days  at  least  before 
the  sittings :  R.  H.  15  &  16  C.  2,  r.  2,  K.  B. ;  R.  £.16.1, 
C.  P. ;  for  the  sittings  after  term  in  Middlesex,  on  or  before 
the  day  of  the  sittings ;  JR.  H.  34  0.  3,  r.  2,  K.  £. ;  R.  R.  g 
G.\,  C.  P.;  and  for  the  adjournment  day  in  London,  two 
days  before.  R.  H.  34  Q.  3,  r.  2,  K.  B. ;  R.  H.  32  G.  3,  C.  P. 
In  country  causes,  it  must  be  entered  with  the  marshal  before 
the  first  sitting  of  the  court  after  the  commission  day ;  R.  H. 
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14  G.  2,  K.  B.  &  C.  P. ;  except  with  respect  to  the  second  list 
si  York;  and  the  causes  in  that  list  may  be  entered  at  anytime 
before  12  o'clock  on  the  second  day.  And  in  Norfolk  and 
Norwich,  the  causes  must  be  entered  before  the  sitting  of  the 
court  on  the  day  after  the  commission  day.    R.  H.  32  O.  3. 

By  R.  G.  H.  4W,4,r.  1,  s.  18,  "  it  shall  not  be  necessary 
to  repass  any  nisi  prhu  record,  which  shall  have  been  once 
passed,  and  upon  which  the  fees  of  passing  shall  have  been 
once  paid;  and  if  it  shall  be  necessary  to  amend  the  day  of 
the  teste  and  return  of  the  distringas  or  habeas  corpora,  or  of 
the  clause  of  nisi  print,  the  same  may  be  done  by  the  order  of 
a  judge,  obtained  on  an  application  ex  parte' 
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A  node  prosequi  is  a  partial  forbearance  by  the  plaintiff  to 
proceed  further,  either  as  to  some  of  the  defendants,  or  as  to 
part  of  the  suit ;  but  he  is  still  at  liberty  to  go  on,  as  to  the 
rest.  "1  Sound.  207,  c. 

In  actions  ex  delicto  against  two  or  more  defendants,  if  the 
plaintiff  for  any  reason  wish  not  to  proceed  against  some  one 
of  them,  he  may  enter  a  nolle  prosequi  as  to  him,  and  proceed 
against  the  others.  Dale  v.  Byre,  1  Wits.  360.  1  Sound.  207, 
note.  In  actions  ex  contractu  against  two  or  more,  if  the  de- 
fendants join  in  their  pleas,  the  plaintiff  cannot  enter  a  nolle 
prosequi  as  to  any  one  of  them ;  1  Sound.  207,  a,  b ;  but  if 
they  plead  severally,  and  one  plead  a  plea  which  goes  to  his 
personal  discharge,  and  not  to  the  action  of  the  writ,  such  as 
bankruptcy,  ne  unques  executor,  &c.,  the  plaintiff  may  enter  a 
nolie  prosequi  as  to  that  one,  1  Sound.  207,  b.  Noke  v.  Ingham, 
1  WUs.  89,  and  proceed  against  the  others.  Moravia  v.  Hun- 
ter,2M.hS  444. 

So  the  plaintiff  may  enter  a  nolle  prosequi  as  to  part  of  a 
rait :  as  where  the  defendant  pleads  the  general  issue  to  part 
of  the  declaration,  and  pleads  a  justification  or  demurs  to  the 
residue,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  that  part 
of  the  declaration  which  is  covered  by  either  of  the  pleas.  1 
Sound.  207,  b.  Bertram  v.  Gordon,  6  Taunt.  444.  So  where 
there  are  several  counts,  and  the  defendant  demurs  to  one, 
and  pleads  to  the  rest,  if  the  plaintiff  have  judgment  on  de- 
murrer as  to  the  one  count,  he  may  enter  a  nolle  prosequi  on 
the  rest,  and  proceed  to  have  his  damages  assessed  on  the 
count  on  which  he  had  judgment ;  and  he  may  have  his 
damages  assessed,  even  before  he  has  actually  entered  the  nolle 
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prosequi.  Fleming  v.  Langton,  Str.  532.  Duperoy  v.  Johnson, 
7  T.  R.  473.  If  however  there  be  a  demurrer  to  a  declaration 
for  a  misjoinder  of  counts,  the  plaintiff  cannot  cure  the  defect 
by  entering  a  nolle  prosequi  as  to  one  of  the  counts.  Drum- 
nwnd  v.  Dorant,  4  T.  R.  360.    Rose  v.  Bowler,  1  //.  BL  108. 

In  actions  ex  delicto,  as  trespass,  &c,  the  plaintiff  may  enter 
a  nolle  prosequi  as  to  part  of  a  count,  and  proceed  upon  the 
residue.     1  Saund.  207,  c. 

Where  in  trover  against  several  defendants,  one  of  them. 
J.  S.,  was  told  by  the  plaintiff  that  no  evidence  would  be  offered 
against  him,  as  he  wanted  him  as  a  witness ;  in  consequence  of 
which  J.  S.  did  not  prepare  for  his  defence,  but  attended  the 
trial,  expecting  to  be  called  as  a  witness  :  the  plaintiff  however 
having  proceeded  at  the  trial  against  J.  S.,  as  well  as  the  other 
defendants,  and  obtained  a  verdict  against  all,  the  court  upon 
application  ordered  him  to  enter  a  nolle  prosequi  as  to  J.  S. 
Bl"omfield  v.  Blake,  et.  al.,  2  DowL  237. 

As  to  costs  :  By  stat.  3  &  4  W.  4,  c.  42,  s.  32,  where  several 
persons  shall  be  made  defendants  in  any  personal  action,  and 
any  one  or  more  of  them  shall  have  a  nolle  prosequi  entered  as 
to  him  or  them,  every  such  person  shall  have  judgment  for 
and  recover  his  reasonable  costs.  And  by  sect.  33,  where  any 
nolle  prosequi  shall  have  been  entered  upon  any  count,  or  as 
to  part  of  any  declaration,  the  defendant  shall  be  entitled  to 
have  judgment  for,  and  recover  his  reasonable  costs  in  that 
behalf. 

A  nolle  prosequi  as  to  part,  entered  up  after  a  judgment  for 
the  whole,  is  equivalent  to  a  retraxit,  and  a  bar  to  any  future 
action  for  the  same  cause.    Bowden  v.  Home,  7  Bing.  716. 


NONPROS. 

In  what  cases.]  If  a  plaintiff  do  not  declare,  reply,  surrejoin, 
&c.,  within  the  time  limited  for  that  purpose  by  the  practice  of 
the  court,  the  defendant  may  sign  judgment  of  nonpros.  Infra. 
So,  if,  when  ruled  to  enter  the  issue,  he  do  not  enter  it,  and 
bring  in  the  roll,  before  the  time  limited  by  the  rule,  the  de- 
fendant may  sign  judgment  of  nonpros.  See  Minns  v.  Baxter, 
1  T.  R.  16.  Lancaster  v.  Fraser,  I  M.  &  S.  478.  But  if  in 
entering  the  issue,  the  plaintiff  by  mistake  enter  a  wrong  plea, 
as  not  guilty  for  non  assumpsit,  the  defendant  cannot  sign 
judgment  of  nonpros.  Aaron  v.  Chaundry,  2  B.  &  C.  562.  So 
the  court  refused  to  allow  the  defendant  to  sign  a  nonpros,  for 
the  plaintiff's  neglecting  to  deliver  a  bill  of  particulars  in 
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obedience  to  a  judge's  order.    Somen  v.  King,  7  D.  &  R.  125. 
Burgess  v.  Swayne,  7  fl.  ft  C.  485. 

As  to  nonprcw  for  not  declaring :  Formerly  where  the  de- 
fendant entered  an  appearance  or  perfected  his  bail  as  of  the 
term  in  which  the  writ  was  returnable,  if  the  plaintiff  did  not 
declare  before  the  end  of  the  next  term,  the  defendant  might 
sign  judgment  of  nonpros.  As  the  time  thus  given  to  declare 
was  applicable  only  to  actions  by  bill  and  by  original  writ,  and 
actions  are  not  now  so  commenced,  it  seems  to  be  agreed  that 
the  time  here  limited  for  declaring,  is  not  applicable  to  the 
present  practice.  But  by  R.  G.  T.  1  W.  4,  s.  8,  "  no  judg- 
ment of  nonpros  shall  be  signed  for  want  of  a  declaration, 
replication  or  other  subsequent  pleading,  until  four  days  next 
after  a  demand  thereof  shall  have  been  made  in  writing,  upon 
the  plaintiff,  his  attorney  or  agent,  as  the  case  may  be."  See 
Teuton  v.  Grant,  5  Dowl.  153.  And  if  the  plaintiff  be  not 
ready  to  declare  within  these  four  days,  he  may  obtain  the 
usual  rule  for  time  to  do  so,  as  directed,  ante,  p.  294.  On  the 
other  hand,  a  plaintiff  may  declare  at  any  time  within  a  year, 
if  judgment  of  nonpros  be  not  signed,  Penny  v.  Harvey,  3  T. 
R.  123.  Shersony.  Hughes,  5  T.  R.  35.  West  v .  Radford, 
Burr.  1452.  Orley  v.  Lee,  2  T.  R.  112,  even  although  a  de- 
claration have  been  demanded,  and  the  four  days  have  expired. 
But  by  R.  G.  H.  2  W.  4,  s.  35,  "a  plaintiff  shall  be  deemed 
out  of  court,  unless  he  declare  within  one  year  after  the  pro- 
cess is  returnable,"  and  which  would  now  probably  be  con- 
strued to  mean,  after  the  service  or  execution  of  the  process  ; 
after  which,  the  plaintiff  cannot  declare,  nor  can  the  defendant 
sign  judgment  of  nonpros  for  not  declaring.  Cooper  v.  Nias, 
8  B.  &  A.  271.  Also,  where  a  defendant  removes  a  cause 
from  an  inferior  court  by  certiorari,  the  plaintiff  is  not  bound 
to  follow  it ;  and  therefore  a  judgment  of  nonpros  cannot  be 
signed  against  him  for  not  declaring  in  the  superior  court. 
Clark  v.  Mayor  of  Berwick,  4  B.  ft  C.  649.  Nor  can  a  defend- 
ant sign  judgment  of  nonpros,  before  he  has  appeared  or  per- 
fected his  bail ;  Anon.  2  Chit.  37.  and  see  Bate  v.  Bolton,  4 
Dowl.  160;  and  in  an  action  against  several  defendan's,  a 
nonpros  cannot  be  signed,  until  all  have  appeared.  Palmer  v. 
Feistel,  et.  ai.,  2  Dowl.  507. 

As  to  nonpros  for  not  replying,  surrejoining,  ftc,  it  may  be 
signed  at  the  expiration  of  four  days  after  a  demand  of  repli- 
cation, ftc.  shall  be  made  in  writing ;  R.  G.  T.  1  W.  4,  s.  8, 
supra.  See  Seaton  v.  Skey,  2  Dowl.  537;  which  demand  may  be 
given,  so  as  to  expire  at  the  same  time  with  the  rule  to  reply, 
ftc.  Or  where  the  rule  to  reply,  ftc.  is  served,  service  of  the  rule 
shall  be  deemed  a  sufficient  demand  of  a  replication,  ftc.  R. 
G.  H.  2  W.  4,  *.  54.  Where  the  plea  or  rejoinder,  ftc.  con- 
dudes  to  the  country,  so  that  the  plaintiff  can  only  reply  or 
inrrejoin  the  similiter,  still  he  must  do  so,  if  it  toe  demanded, 
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otherwise  the  defendant  will  be  entitled  to  his  judgment  of 
nonpros.  Hollis  v.  Buckingham,  3  D.  &  R.  1.  But  where  a 
plea  of  payment  was  pleaded  to  the  whole  declaration,  and 
other  special  pleas  as  to  parts  of  it,  and  the  plaintiff  replied  to 
the  plea  of  payment  that  he  accepted  the  money  in  satisfac- 
tion, the  court  held  that  judgment  of  nonprot  could  not  be 
signed  for  his  not  having  replied  to  the  other  special  pleas. 
Coates  v.  Stevens,  1  Gale,  75.  See  Dorsdy  v.  Cook,  4  B.  &  C. 
135. 

As  to  a  nonpros  after  a  rule  to  discontinue,  see  ante,  p.  306, 
title,  "  Discontinuance." 

It  may  be  necessary  to  mention,  that  judgment  of  nonpros 
cannot  be  signed  for  not  declaring  or  replying,  &c.  after  a  de- 
claration or  replication,  &c.  has  been  actually  delivered  or 
tendered  to  the  defendant  or  his  attorney,  although  the  time 
for  declaring  or  replying,  &c  may  have  expired.  Gray  v.  Pen- 
nell,  1  Dowl.  120.  But  in  a  case  where  the  defendant  being 
in  a  situation  to  sign  judgment  of  nonpros  for  not  declaring, 
the  plaintiff,  with  a  view  to  prevent  it,  obtained  a  rule  to  cUV 
continue  on  payment  of  costs;  instead  of  discontinuing 
however,  he  afterwards  delivered  a  declaration,  and  the  de- 
fendant thereupon  signed  judgment  of  nonpros:  the  court 
deeming  what  had  been  done  by  the  plaintiff  to  be  a  fraud 
upon  the  practice  of  the  court,  refused  to  set  aside  the  judg- 
ments.   Ariel  v.  Barrow,  8  Bing.  375. 

How  signed.']  In  the  court  of  Queen's  Bench,  make  am  in- 
cipitur on  a  roll,  and  also  on  a  Judgment  paper ;  in  the  Com* 
mon  Pleas  and  Exchequer,  write  the  Judgment  on  plain  paper : 
take  these  to  the  proper  clerk,  in  the  master's  office,  and  he  will 
sign  judgment,  and  tax  the  costs.  See  the  forms  of  the  Judg- 
ment, Arch.  Forms,  551,  8fc;  and  as  to  the  execution,  Arch. 
Forms,  553.  If  the  action  be  against  several  defendants,  the 
judgment  must  be  signed  by  all.  Powell  v.  White,  1  Doug. 
169.  But  although  the  process  be  against  several,  yet  if  the 
plaintiff  declare  against  some  of  them  only,  or  even  obtain  a 
rule  for  time  to  declare  against  some  of  them,  the  others  may 
sign  judgment  of  nonpros,  if  they  are  in  other  respecta  in  a 
situation  to  do  so.  Roe  v.  Cock,  2  T.  R.  257.  and  see  Butler 
v.  Upton,  Id.  259,  n. 

In  what  cases  set  aside."]  If  a  judgment  of  nonpros  be  signed, 
whete  it  ought  not,  or  if  there  be  any  irregularity  in  the  sign- 
ing of  it,  the  court  upon  application  will  set  it  aside  for  irre- 
gularity. See  KibUewhite  v.  Jeffreys,  1  Chit.  142.  Even  if 
the  judgment  be  regular,  the  court  in  most  cases  will  set  it 
aside  on  payment  of  costs,  upon  an  affidavit  of  merits,  or  that 
the  plaintiff  had,  at  the  time  of  commencing  the  action,  and 
still  has,  a  good  cause  of  action  in  that  suit  against  tfee  4*- 
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fendant;  see  Cortessos  y.  Hume,  2  Dowl.  134 ;  hut  they  have 
refused  to  do  so,  in  an  action  by  a  common  informer.  Ben- 
nett ▼.  Smith,  1  Burr.  40. 

Costs.']  Upon  signing  a  judgment  of  fumprw,  the  defendant 
if  entitled  to  costs,  23  H.  8,  c.  15.  8  El.  c.  2.  4  /.  1,  c.4 ;  and 
see  ante,  p.  267,  Davie*  v.  James,  1  7*.  &  37 1 ,  except  upon  a  now 
pros  in  error  before  transcript,  Salt  v.  Richanis,  7  I5a#f,  HO, 
and  upon  a  nonpros  for  not  entering  the  issue  after  demurrer 
to  a  plea  in  abatement.    MicMam  v.  Bole,  8  B.  &  C.  642. 


NONSUIT. 


In  iotas  cases.]  If  the  plaintiff  fail  to  make  out  his  case, 
the  judge  may  nonsuit  him,  if  he  will  submit  to  it.  So,  if  it 
appear  in  the  course  of  the  trial,  that  the  action  cannot  le- 
gally be  maintained,  the  judge  may  nonsuit  the  plaintiff,  even 
although  the  objection  appear  upon  the  record.  Williamson 
v.  Watts,  1  Camp.  552.  Sadler  v.  Robins,  1  Camp.  256.  But 
where  it  appeared  from  the  declaration,  in  an  action  of  debt 
on  bond  against  two,  that  the  bond  was  executed  by  three, 
it  was  holden  that,  although  this  was  good  matter  of  plea  in 
abatement,  or  of  motion  in  arrest  of  judgment,  it  was  no 
ground  of  nonsuit  on  the  plea  of  non  est  factum.  Tanner  v. 
Jenes,  2  Taunt.  254. 

A  plaintiff,  however,  cannot  regularly  be  nonsuit,  if  he  re- 
fuse to  submit  to  it,  and  require  the  case  to  go  to  the  jury  ; 
Watkins  v.  Towers,  2T.  R.11X.  Ward  v.  Mason,  9  Price,  291 ; 
and  this,  even  where  the  venue  has  been  brought  back  on  the 
usual  undertaking  to  give  material  evidence  in  the  county, 
and  the  plaintiff  fails  at  the  trial  to  do  so.  Jackson  v.  William- 
son, 2  T.  R.  281.  On  the  other  hand,  if  the  plaintiff  be  not 
present  at  the  trial,  by  himself  or  counsel,  no  verdict  can  be 
given  against  him,  he  can  only  be  nonsuit,  Andtrson  v.  Show, 
3  Bmg.  290,  even  although  the  trial  be  had  upon  the  defen- 
dant's record ;  Symes  v.  Larby,  2  Car.  &  P.  358.  Gardener 
v.  Davis,  1  Wils.  300 ;  but  in  such  a  case,  where  a  verdict 
was  taken  instead  of  a  nonsuit,  the  court  refused  to  set  it 
aside,  unless  the  plaintiff  would  consent  to  a  nonsuit  being  en- 
tered. Hodgson  v  Roister,  1  B.  ft  C.  110.  Where  however 
the  jury,  not  being  able  to  agree  upon  their  verdict,  were 
locked  up  all  night,  and  in  the  morning,  upon  their  appearing 
in  court  and  still  not  agreeing,  the  judge  nonsuited  the  plain- 
tiff: the  court  held  that  instead  of  a  nonsuit,  the  judge 
should  have  discharged  the  jury,  and  they  therefore  aet  aside 
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the  nonsuit.  Dewar  v.  Pur  day,  4  Nev.  &  M.  633,  1  Hot. 
&  W.  227. 

Formerly  it  was  holden  that  if  one  of  two  defendant* 
suffered  judgment  by  the  default,  and  the  otl  er  proceeded  to 
trial,  the  plaintiff  could  not  be  nonsuit  as  to  the  latter,  but 
that  there  must  be  a  verdict  against  him ;  Hannay  v.  Smith, 
3  T.  R.  662 ;  but  this  has  since  been  ruled  otherwise.  Murphy 
v.  Donkm,  5  B.  &  C.  178,  and  the  usual  practice  is  now  ac- 
cording to  tnis  latter  decision. 

No  motion  can  be  made  in  banc,  that  a  nonsuit  shall  be 
entered,  instead  of  a  verdict  for  the  plaintiff,  unless  the  judge 
at  the  trial  have  given  permission  for  that  purpose.  Rickets 
v.  Burman,  4  Dotal.  578.  Minchin  v.  Clement,  I  B.St  A.  252. 
Gardener  v.  Davis,  1  WUs.  301. 

Upon  a  nonsuit,  the  defendant  is  entitled  to  his  costs.  See 
ante,  p.  267. 

As  to  setting  aside  a  nonsuit,  see  ante,  p.  451,  title,  "  New 
Trial/'  and  as  to  the  form  of  the  judgment,  see  Arch. 
Forms.  130. 
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In  what  eases.']  Formerly,  if  a  plaintiff  failed  to  take  his 
cause  down  for  trial,  within  the  time  limited  for  that  purpose 
by  the  practice  of  the  court,  the  only  remedy  the  defendant 
had  was  to  take  the  cause  himself  down  by  proviso. 

But  by  stat.  14  G.  2,  c.  17,  where  any  issue  shall  be  joined 
in  any  action  or  suit  at  law  in  any  of  his  majesty's  courts  of 
record  at  Westminster,  or  the  courts  of  Durham  and  Lancas- 
ter, and  the  plaintiff  in  any  such  action  shall  neglect  to  bring 
such  issue  on  to  be  tried,  according  to  the  course  and  practice 
of  the  said  courts  respectively,  it  shall  be  lawful  for  the 
judges  of  the  said  courts,  at  any  time  after  such  neglect, 
upon  motion  made  in  open  court  (due  notice  having  been 
given  thereof)  to  give  the  like  judgment  for  the  defendant  as. 
in  cases  of  nonsuit ;  unless  the  said  judges,  upon  just  cause 
and  reasonable  terms,  allow  any  further  time  for  the  trial  of 
such  issue ;  and  if  the  plaintiff  shall  neglect  to  try  such  issue 
\rithin  the  time  so  allowed,  then  the  said  judges  shall  give 
such  judgment  as  aforesaid. 

This  statute  extends  to  penal  actions  as  well  as  others. 
Watson  v.  Jackson,  1  WUs.  325.  But  it  does  not  extend  to 
replevin,  Shortridge  v.  Hiern,  5  T.  R.  400.  Jones  v.  Conean* 
non,  3  7*.  £.  661.  Rggfaon  v.  Smith,  1  W.  Bl.  375,  for  the 
defendant  there  as  well  as  the  plaintiff,  may  take  down  the 
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record,  without  a  proviso,  both  parties  being  deemed  actors. 
So  after  an  action  has  abated  by  death,  or  the  like,  the 
defendant  cannot  have  judgment  as  in  case  of  a  nonsuit. 
Ckecchi  v.  Powell,  6  B.  &  C.  253.  So  pending  a  demurrer, 
the  court  *ill  not  give  judgment  as  in  case  cf  a  nonsuit,  for 
not  proceeding  to  trial  upon  the  issues  in  fact;  Butchery* 
Kierman,  2  Marsh.  364 ;  but  where  the  defendant  has  judg- 
ment on  demurrer  as  to  some  counts  of  a  declaration,  he  may 
have  judgment  as  in  case  of  a  nonsuit  for  the  plaintiffs  not 
proceeding  to  trial  of  the  issues  in  fact  as  to  the  other  counts. 
Paxton  v.  Popham,  10  East,  366.  So,  in  an  action  against 
two,  although  one  suffer  judgment  by  default,  yet  the  other 
may  have  judgment  as  in  case  of  a  nonsuit;  for  the  plaintiff 
in  arch  a  case  might  be  nonsuit  if  he  had  proceeded  to  trial. 
See  Murphy  v.  Donlan,  5  B.  &  C.  178.  but  see  WeUer  v.  Goy- 
ton,  1  Burr.  358.  Or  there  may  be  judgment  as  in  case  of  a 
nonsuit  at  the  instance  of  one  of  several  defendants,  whether 
they  plead  separately  or  not ;  for  if  such  defendant  alone  ap- 
peared at  the  trial,  the  plaintiff  might  be  nonsuit.  Jones  v. 
Gibson,  et  al,  5  B.  &  C.  768.  And  the  same  in  other  cases, 
where  the  plaintiff  might  be  nonsuit,  if  he  were  to  proceed  to 
trial.  So  there  may  be  judgment  as  in  case  of  a  nonsuit  in 
an  action  by  an  executor  or  administrator.  Herbert  v.  Keal, 
4  D.  &  R.  834.  Woolley  v.  Sloper,  2  Dowl.  208.  Pickup  v. 
Wharton,  Id.  388.  So  there  may  be  judgment  as  in  case  of  a 
nonsuit,  vhere  money  is  paid  into  court,  and  taken  out  by 
the  plaintiff,  Doe  v.  Tow  good,  2  Dowl.  404,  unless  the  pay- 
ment be  pleaded  to  the  whole  declaration,  and  the  plaintiff 
have  replied  that  he  is  satisfied. 

If  the  plaintiff  carry  down  the  cause  for  trial,  and  obtain  a 
verdict,  which  is  afterwards  set  aside  and  a  new  trial  granted, 
Porzeliusx.  Maddocks,  1  H.  Bl  101.  1'rough  v.  Scarby,  2 
Har.  &  IV.  139,  or  if  the  plaintiff  be  nonsuited,  and  the  non- 
suit set  aside  and  n  new  trial  granted,  King  v.  Peppett,  1  T. 
R.  492.  Doe  v.  Wynne,  I  Chit.  310.  Ashley  v.  Flaxman.  2 
Dowl.  697,  or  in  country  causes,  if  the  cause  be  made  a  rema- 
net :  Brown  v.  Rudd,  1  Dowl.  371.  Mewburn  v.  Langiey,  3  T. 
R.  1  :  in  these  cases  the  plaintiff  is  deemed  to  have  complied 
with  the  statute ;  and  if  he  afterwards  make  default  in  pro- 
ceeding to  trial,  the  court  will  not  give  judgment  as  in  case  of 
a  nonsuit,  even  although  the  plaintiff  have  again  given  notice 
of  trial,  Hawley  v.  Sherlyt  5  Dowl.  393.  Gilbert  v.  Kirhland, 
2  Dowl.  153,  but  the  defendant,  if  he  wish  to  have  the  cause* 
tried,  must  proceed  to  trial  by  proviso.  So  if  the  judge  at  the 
trial  atop  the  cause,  as  one  not  fit  to  be  tried,  the  court  will 
not  afterwards  give  the  defendant  judgment  as  in  case  ot 
a  nonsuit  for  any  subsequent  default.  Henkin  v.  Gerss,  12 
East.  248.  But  although  a  plaintiff  have  entered  his  cause 
for  trial,  yet  if  he  afterwards  withdraw  the  record,  the  defen- 
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dint  may  apply  for  judgment  as  in  case  of  a  nonsuit.  Burton 
v.  Harrison,  1  East,  346.  Oadd  v.  Bennett,  2  B.  k  A.  700. 
And  where  a  cause  was  tried,  and  a  new  trial  granted,  and  the 
defendant  then  took  the  cause  down  for  trial  by  proviso*  but 
the  trial  was  put  off  at  the  instance  of  the  plaintiff,  on  account 
of  the  absence  of  a  material  witness,  be  undertaking  to  enter 
it  for  tiial  at  the  next  assizes :  upon  bis  making  default,  the 
court  upon  application  granted  a  rule  for  judgment  as  in  case 
of  a  nonsuit.    Jones  v.  Pritchard,  2  Tyr.  383. 

It  may  be  necessary  to  add.  that  issue  must  be  actually  joined, 
and  all  the  issues,  if  there  be  more  than  one ;  otherwise  the  de- 
fendant cannot  move  for  judgment  as  in  case  of  a  nonsuit.  And 
therefore  where  the  general  issue,  or  any  other  plea  conclud- 
ing to  the  country,  has  been  pleaded,  but  the  similiter  has  not 
been  added,  judgment  as  in  case  of  a  nonsuit  cannot  be 
given;  Martin  v.  Martin,  2  Bing.  N.  C.  240.  Gilmore  v.  Mel- 
ton, 2  Dowl.  632.  Brown  v.  Kennedy,  Id,  639.  Seabrook  v. 
Cave,  Id.  691.  Smith  v.  Rigby,  3  Dowl.  705  ;  and  a  similiter 
intituled  in  a  wrong  cause,  is  as  none,  for  this  purpose.  Ray 
v.  Good,  5  Dowl.  295. 

Also,  it  may  be  necessary  to  observe  that  by  R.  6.  H. 
2  W.  4,  s.  69,  "  no  motion  for  judgment  as  in  case  of  a  non- 
suit shall  be  allowed,  after  a  motion  for  costs  for  not  proceed- 
ing to  trial  for  the  same  default."    See  ante,  p.  261. 

In  town  causes]  In  town  causes,  the  plaintiff  is  not  bound 
to  proceed  to  trial  in  the  same  term  in  which  issue  is  joined; 
and  therefore  the  motion  for  judgment  as  in  case  of  a  nonsuit 
cannot  be  made  until  the  third  term  inclusive,  Munt  v.  7Ye- 
mamondo,  4  T.  R.  557.  Baker  v.  Newman,  1  H.  Bl.  123. 
Wou\ft  v.  ShoUs,  1  H.  Bl  282.  Da  Costa  v.  Ledstone,  2  H. 
BL  558.  Anon.  2  Dowl.  122.  Gates  v.  Terry,  1  Dowl.  370, 
unless  notice  of  trial  have  been  given,  and  in  that  case  you 
may  move  for  the  rule  in  the  term  next  after  the  sittings  or 
assizes  for  which  such  notice  was  given.  Hay  v.  Howell,  2 
New  Rep.  397.  Howell  v.  Powlett,  8  Bing.  272.  Dennehey  v. 
Richardson,  4  Dowl.  13,  1  Har.  &  W.  367.  But  if  notice  of 
trial  have  been  given  for  a  sittings  in  term,  and  default  be 
made,  the  defendant  cannot  move  for  judgment  as  in  case  of  a 
nonsuit  in  the  same  term,  but  must  wait  until  the  term  fol- 
lowing ;  Isaac  v.  Goodman,  2  Dowl.  34.  Marshal  v.  Porster, 
Id.  228.  Oripper  v.  Ld.  Templemore,  5  DowL  408.  Lmley  v. 
Poulton,  1  Gale,  158 ;  the  general  rule  being,  that  you  cannot 
move  for  the  rule  in  the  same  term  in  which  the  default 
is  made.  Preedy  v.  Macfarlane,  2  Dowl.  216.  But  where  the 
plaintiff  gave  notice  of  trial  for  a  sitting  earlier  than  was  re- 
quired by  the  practice  of  the  court,  and  before  that  sitting  he 
gave  a  fresh  notice  for  a  later  sitting,  also  within  due  time, 

tthout  countermanding  the  first  notice,  it  was  holden  that 
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the  defendant  was  not  entitled  to  judgment  as  in  case  of  a 
nonsuit  for  the  plaintiff's  not  having  proceeded  to  trial  upon 
the  first  notice.  Ranger  v.  Bligh,  5  Dowl.  235.  See  Stnedley 
v.  Christie,  %  Dowl.  152.  And  where  the  defendant's  attorney 
had  agreed  to  take  short  notice  of  trial,  or  to  go  to  trial  with- 
out notice,  and  both  parties  attended  at  the  assizes  with  their 
witnesses,  but  the  plaintiff's  attorney  did  not  enter  the  cause 
for  trial:  the  court  held  that  this  was  not  equivalent  to  no- 
tice, and  that  as  the  plaintiff  was  not  otherwise  bound  by  the 
practice  of  the  court  to  proceed  to  trial  at  those  assizes,  they 
could  not  give  the  defendant  judgment  as  in  case  of  a  nonsuit. 
Dowries  v.  Cross,  2  Cromp.  &  J.  466. 

On  the  other  hand,  judgment  as  in  case  of  a  nonsuit  may 
be  moved  for,  although  seven  or  eight  years  may  have  elapsed 
since  issue  joined.  Cromer  v.  Brown,  4  Dowl,  288.  Curtis  v. 
Tabram,  Id.  600,  1  Har.  &  W.  645. 

If  issue  be  joined  in  vacation,  it  was  formerly  deemed  an 
issue  of  the  preceding  term,  and  the  time  for  proceeding  to 
trial  was  calculated  accordingly.  But  now  the  issue  has  no 
such  relation  to  the  previous  term,  and  the  plaintiff  has  all  the 
second  term  to  proceed  to  trial ;  so  that  the  defendant  cannot 
move  for  judgment  as  in  case  of  a  nonsuit  until  the  third  term 
alter  issue  joined.  Wingrove  v.  Hodson,  2  DowL  379.  Heal* 
v.  Curtis,  5  DowL  294. 

In  country  causes.]  In  a  country  cause,  if  issue  be  joined  in 
an  issuable  term,  the  plaintiff  is  not  bound  to  proceed  to  trial 
at  the  next  assizes ;  and  thereiore  a  motion  cannot  be  made 
for  judgment  as  in  case  of  a  nonsuit,  until  the  term  alter  the 
second  assizes,  Hail  v.  Buchanan,  2  T.  R.  734.  Simons  v. 
Fblkingham,  1  Tyr.  501.  Douglas  v.  Winn,  4  Doul.  559,  1 
Har.  &  W.  662,  unless  notice  of  trial  have  been  given.  But 
if  issue  be  joined  in  Michaelmas  or  Easter  term,  then  in  the 
court  of  Queen's  Bench  if  the  plaintiff  do  not  proceed  to  trial 
at  the  next  assizes,  you  may  move  for  judgment  as  in  case  of 
a  nonsuit  in  the  term  next  following.  In  the  Common  Pleas, 
if  no  notice  of  bail  have  been  given,  you  cannot  move  for  it, 
until  after  the  second  assizes,  whether  the  issue  were  joined 
in  an  issuable  term  or  not.  Prentice  v.  Blott,  2  Bing.  360. 
In  the  Exchequer,  the  practice  in  this  respect  was  in  two 
cases  holden  to  be  the  same  as  that  of  the  court  of  Queen's 
Bench  above  mentioned;  Crowley  v.  Dean,  1  Cromp.  &  Y.  18. 
Smith  v.  Rigby,  3  Dowl.  7i'5 ;  but  1  understand  that  the  point 
has  recently  been  decided  by  the  court,  in  conformity  with 
the  practice  of  the  Common  Pleas. 

If  the  issue  be  joined  in  vacation,  the  court  probably,  in 

analogy  to  the    practice    in  town  causes,   would  consider 

that  the  motion  could  not  be  made  sooner  than  if  the  issue 

were  joined  in  the  next  following  term.     Vide  supra,  but  see 

Williams  v.  Edwards,  3  Dowl  183. 
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Upon  a  unit  of  trial.]  In  causes  which  may  be  tried  before 
the  sheriff,  &c.  under  a  writ  of  trial,  as  all  the  proceedings 
preparatory  to  the  trial  are  left  in  the  same  situation  aa  before 
the  statute,  the  defendant  may  move  for  judgment  aa  in  case 
of  a  nonsuit,  in  the  same  manner  as  in  ordinary  cases.  fVatk 
v.  llcdmayne,  2  Dowl.  508.  Harwood  v.  Roberts,  Id.  534. 
And  therefore  in  a  country  cause,  where  issue  wis  joined  in 
June,  and  an  order  obtained  for  a  trial  before  the  sheriff,  it 
was  bolden  that  a  motion  in  Michaelmas  term  for  judgment 
as  in  case  of  a  nonsuit  was  too  early,  although  there  had  been 
two  sittings  at  the  sheriff's  court  since  issue  joined,  at  which 
the  cause  might  have  been  tried.  Butterworth  v.  Crabtroe,  3 
Dowl.  184.  Marie  v.  Wilson,  Id.  658,  1  Gale,  139.  And  in  a 
town  cause,  where  the  issue  was  joined  in  Easter  term,  and 
notice  of  trial  was  given  for  the  sittings  after  that  term,  and  on 
the  same  day  an  order  for  a  writ  of  trial  was  obtained,  but  no  no- 
tice of  trial  before  the  sheriff  was  given :  upon  an  application 
for  judgment  as  in  case  of  a  nonsuit  in  Trinity  term,  Patteson, 
J.  granted  a  rule  nisi,  which  was  afterwards  made  absolute 
AfiUlins  v.  Bishop,  3  Dowl.  557.  And  the  same,  where  notice 
of  trial  before  the  sheriff  has  been  given.  But  merely  obtaining 
an  order  for  a  writ  of  trial,  has  no  effect  in  lessening  the  time 
the  plaintiff  would  otherwise  have  for  proceeding  to  trial,  pro- 
vided he  have  not  also  given  notice  of  trial.  Also  after  the 
plaintiff  has  once  proceeded  to  trial  before  the  sheriff,  though 
the  verdict  be  afterwards  set  aside  and  a  new  trial  granted, 
the  defendant  cannot  afterwards  have  judgment  as  in  case  of 
a  nonsuit ;  but  if  he  wish  to  have  the  cause  tried,  he  must 
proceed  to  trial  by  proviso.  Day  v.  Day,  4  Dowl.  740.  Corone 
v.  Garment,  1  Hodg.  74.  Also,  where  notice  of  trial  has  been 
given  for  a  day  in  terra,  however  early  in  the  term  it  may  be, 
and  default  be  made,  the  defendant  cannot  make  his  motion 
during  that  term,  but  must  defer  it  to  the  next.  Begbie  v. 
GrenviUe,  2  Dowl.  238.    Lenney  v.  PouUer,  3  Dowl.  650. 

If  the  court  discharge  the  rule,  upon  a  peremptory  under* 
taking  to  try.  it  is  usually  upon  an  undertaking  to  try  at  the 
next  usual  court  day  to  be  holden  for  that  purpose,  Maddeky 
v.  Batty,  3  Dowl.  2u5,  or  the  court  day  next  after  a  fixed 
time. 

The  Rule.]  The  rule  is  a  rule  nisi,  and  is  obtained  upon  an 
affidavit  stating  either  the  time  at  which  issue  was  joined, 
and  that  the  plaintiff  has  not  since  proceeded  to  trial,  or  that 
the  plaintiff  gave  notice  of  trial,  and  that  he  has  not  since 
proceeded  to  trial  in  pursuance  of  his  notice  ;  and  in  this  latter 
case,  if  it  be  intended  to  apply  for  the  costs  of  the  day,  upon 
this  rule  being  discharged  on  a  peremptory  undertaking,  the 
affidavit  should  also  state  that  the  notice  of  trial  was  not 
countermanded  in  due  time,  and  should  show  that  costs  have 
been  incurred.  The  statute  requires  notice  to  be  given  to  the, 
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plaintiff ;  and  formerly  in  the  Common  Pleas  notice  of  motion 
was  required  to  be  given,  but  in  the  other  two  courts  the  rule 
nut  was  deemed  sufficient  notice  *  ithin  the  meaning  of  the 
statute.  But  now,  by  R.  G.  H.  2  W.  4,  s.  68,  "a  rule  nisi 
for  judgment  as  in  case  of  a  nonsuit,  may  be  obtained  on 
motion,  without  previous  notice ;  but  in  that  case  it  shall  not 
operate  as  a  stay  of  proceedings/' 

Formerly,  also,  it  was  necessary  that  issue  should  be  en- 
tered on  record,  and  you  were  obliged  to  rule  the  plaintiff  to 
enter  it,  before  you  could  make  this  motion.  But  now  by 
R.  G.  H.  2  W.  4,  s.  70,  "  no  entry  of  the  issue  shall  be  deemed 
necessary,  to  enable  the  defendant  to  move  for  judgment  as  in 
of  a  nonsuit." 


Cause  thewn  against  it.]  The  cause  shewn  against  the  rule, 
either  proves  that  the  case  is  not  such  as  to  entitle  the  defend- 
ant to  judgment  as  in  case  of  a  nonsuit  at  all,  or  shews  some 
excuse  for  the  plaintiff's  not  having  proceeded  to  trial  within 
the  time  limited  for  that  purpose  by  the  practice  of  the  court. 
If  for  instance  no  issue  have  been  joined,  or  if  the  application 
be  made  too  soon,  or  if  the  plaintiff  have  already  complied 
with  the  statute  by  taking  the  cause  down  for  trial,  although 
the  verdict  or  nonsuit  have  been  set  aside, — in  these  and  other 
cases  which  we  have  alreaiy  considered  (ante,  p.  4f»5,)  the 
court  will  discharge  the  rule  unconditionally,  and  often  with 
costs.  So,  if  the  reason  for  the  plaintiff's  not  having  pro- 
ceeded to  trial  have  been,  that  he  was  restrained  from  doing 
so  by  injunction,  Anon.  I  Chit  280,  n,  or  by  the  bill  being 
paid  on  which  the  action  was  brought,  Monk  v.  Bonham,  2 
Dowl.  336,  or  the  like,  the  court  will  discharge  the  rule  un- 
conditionally, without  any  undertaking  to  try  at  another  time ; 
and  where  upon  shewing  cause  against  the  rule,  it  appeared 
that  the  defendant  had  previously  given  a  cognovit,  the  court 
discharged  the  rule  with  costs.  Smith  v.  Joy;  2  Dowl.  410. 
But  where  in  ejectment,  defended  by  the  tenant's  landlord, 
the  lessor  of  plaintiff  alleged  as  an  excuse  for  not  proceeding 
to  trial,  that  the  tenant  had  delivered  up  possession  to  him : 
as  this  did  not  appear  to  have  been  done  with  consent  of  the 
defendant,  the  court  refused  to  discharge  the  rule  without  a 
peremptory  undertaking.  Doe  v.  Dyer,  3  Dowl.  696,  S.  C.  1 
Qale,  160  nom.  hoe  v.Dyos.  See  Greenttade  v.  Young,  1  Gale, 
46.  Where  the  defendant  or  his  attorney  have  by  any  act  of 
theirs  prevented  the  plaintiff  from  proceeding  to  trial,  or  in- 
duced him  not  to  do  so.  if  he  afterwards  obtain  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit  for  that  default,  the  court 
will  discharge  the  rule  unconditionally,  and  usually  with  costs. 
See  Hendeil  v.  Bailey,  2  Dowl.  1 1 3.  Grey  v.  Hutchint,  3  Dowl. 
414.  Watkint  v.  Giles,  4  Dowl.  14.  Partridge  v.  Slater,  5 
Dowl.  68.     Howell  v.  Jacobs,  Id.  394.    Jenkins  v.  Charity,  2 
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Dowl.  197.  Doe  v.  Lord,  Id.  419.  But  it  is  no  ground  for 
discharging  such  a  rule  unconditionally,  that  the  action  was 
commenced  and  carried  on  by  an  attorney,  without  any  autho- 
rity from  the  plaintiff;  Barber  v.  Wilkins,  5  Dowl.  305;  if 
such  be  the  fact,  the  plaintiff  may  have  his  remedy  over  against 
the  attorney ;  and  in  one  case,  under  such  circumstances,  the 
court  enlarged  the  rule,  and  granted  the  plaintiff  a  rule  against 
the  attorney,  to  shew  cause  why  he  should  not  pay  the  costs. 
Muday  v.  Newman,  2  Dowl.  695. 

In  cases  where  the  defendant  would  otherwise  be  entitled  to 
judgment  as  in  case  of  a  nonsuit,  if  the  plaintiff  state  a  rea- 
sonable excuse  by  affidavit  for  not  having  proceeded  to  trial, 
the  court  will  discharge  the  rule,  upon  a  peremptory  under- 
taking to  try  at  the  next  assizes  or  at  the  sittings  after  term. 
A  slight  excuse  will  in  general  be  deemed  sufficient  for  a  first 
default ;  but  some  excuse  must  be  offered,  otherwise  the  court 
will  make  the  rule  absolute.    Nicholl  v.  Collingwood,  2  Dowl. 
60.    The  absence  of  a  material  witness,  is  a  sufficient  excuse, 
and  it  is  not  required  that  the  name  of  the  witness  should  be 
stated  in  the  affidavit ;  Jordan  v.  Martin,  8  Taunt.  104;  but 
where  it  appeared  that  the  witness,  if  he  were  present,  could 
not  have  been  allowed  to  give  evidence,  the  court  in  a  penal 
action  made  the  rule  absolute.    Bunyan  v.  Yerbury,  1  D.  &  A. 
448.    Where  however  in  a  qui  tarn  action  for  penalties  for 
stock-jobbing,  it  was  stated  that  the  broker,  who  negotiated 
the  illegal  bargains,  thinking  that  by  his  testimony  he  might 
subject  himself  also  to  penalties,  refused  to   give  evidence 
until  the  time  limited  for  suing  him  should  have  expired,  the 
court  held  this  a  sufficient  excuse  for  not  proceeding  to  trial, 
and  discharged  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
although  it  appeared  that  the  broker's  liability  would  not 
cease  for  ten  months.    Rogers  v.  Spicer,  7  T.  R.  178.    So,  that 
the  plaintiff  was  not  able  to  obtain  the  necessary  documen- 
tary evidence  in  time  to  proceed  to  trial,  will  be  deemed  a 
sufficient  excuse.    Greenhill  v.  Mitchell,  6  Taunt.  150.  and  see 
Alengil  v.  Pierson,  1  B.  &  P.  103.    So,  the  insolvency  or  ex- 
treme poverty  of  the  defendant,  will  be  a  sufficient  excuse,  if 
it  appear  that  the  plaintiff  did  not  know  of  it  until  after  action 
brought.    Bailey  v.  Wilkinson,  2  Doug.  67 1 .    Fielder  v.  Crow, 
4  Dowl.  50-    In  such  cases  the  court  usually  recommend  the 
parties  to  enter  a  stet  processus,  and  if  the  plaintiff  will  not 
consent,  he  must  give  a  peremptory  undertaking ;  if  the  de- 
fendant refuse,  the  court  will  discharge  the  rule,  and  sometimes 
with  costs.    See  Smith  v.  Badcock,  5  Dowl.  91 .    But  the  in- 
solvency or  poverty  of  the  plaintiff  is  no  excuse ;  Fredsham  v. 
Rust,  4  Dowl.  90.     Cleasby  v.  Poole,  3  Dowl.  162 :  and  where 
some  other  excuse  was  made,  and  the  plaintiff  offered  a  pe- 
remptory undertaking,  but  it  also  appeared  that  the  plaintiff 
had  become  insolvent,  and  had  vested  his  property  in  trustees, 
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who  now  had  the  control  of  the  action,  the  court  obliged  the 
plaintiff  to  give,  not  only  a  peremptory  undertaking,  but  also 
security  for  coats.    Nicholson  v.  Milne,  1  Har.  &  W.  211. 
Where  the  plaintiff  withdrew  his  record,  on  the  recommen- 
dation of  his  counsel  that  the  cause  should  be  tried  by  a  special 
jury,  this  was  holden  to  be  a  sufficient  excuse.     Webber  ▼. 
Roe,  3  Dowl.  589.    Where  a  severe  domestic  affliction  had 
prevented  the  plaintiff's  attorney  from  proceeding  to  trial,  it 
was  holden  a  sufficient  excuse.     Weak  v.  Calloway,  7  Price, 
531 .    Where  the  excuse  was,  that  the  plaintiff  being  on  a 
journey,  and  not  returning  until  the  day  before  the  aasizes, 
the  attorney  could  not  prepare  his  briefs  in  time  to  proceed 
to  trial  at  those  assizes,  the  court  held  that  the  excuse, 
though  slight,  was  sufficient.     Stone  v.  Farey,  1  East,  544. 
That  there  was  another  action  pending,  and  then  in  the  new 
trial  paper  for  argument,  which  would  decide  the  point  in  liti- 
gation between  the  parties,  has  been  deemed  a  good  excuse 
for  not  proceeding  to  trial,  even  after  a  peremptory  under- 
taking; De  Rutzen  v.  Richards,  1   Har.  &  W.  210;  but  the 
affidavit  must  disclose  the  name  of  such  cause,  and  shew  the 
point  in  dispute  in  both.     Wynn  v.  Bellman,  6  Taunt.   122. 
And  the  court  usually  make  no  distinction  between  penal  and 
other  actions  in  this    respect.     Per  Ld.  Kenyan,  Stone  v. 
Farey,  1  East,  554.     Where  the  plaintiff  had  acted  unfairly  to 
the  defendant,  by  refusing  to  consent  to  the  examination  of  a 
witness  upon  interrogatories,  who  was  going  abroad,  the  court 
made  the  rule  absolute  for  judgment  as  in  case  of  a  nonsuit, 
although  the  excuse  offered  was  such  as  under  other  circum- 
stances would  have  been  deemed  sufficient.  Almgill  v.  Pierson, 
1  B.  h  P.  103.    If  the  rule  be  discharged  on  an  affidavit  which 
is  false  in  fact,  the  court  will  not  afterwards  open  it,  upon  an 
affidavit  disproving  the  statements  in  the  former  one.    Davis 
v.  Cottle,  3  T.  R.  405. 

By  R. G.  H.  2  W.  4,  s.  69,  "the court,  on  discharging  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  may  order  the  plaintiff 
to  pay  the  costs  of  not  proceeding  to  trial ;  but  the  payment 
of  such  costs  shall  not  be  made  a  condition  of  discharging  the 
rule."  The  defendant's  affidavit,  however,  must  shew  that 
coats  have  been  incurred ;  Ray  v.  Sharp,  4  Dowl.  354 ;  and 
the  counsel  in  such  a  case  usually  indorse  on  their  briefs 
"  costs  of  the  day,  if  any."  But  if  the  rule  for  judgment  as  in 
case  of  a  nonsuit  be  made  absolute,  it  is  unnecessary  to  move 
for  or  mention  the  costs  of  the  day ;  for  these  costs  form  part 
of  the  costs  of  the  nonsuit.  See  Johnson  v.  Smith,  1  Dowl.  42 1. 

The  undertaking,  Sfc.  and  how  complied  with,  $*c]  When 
the  rule  comes  to  be  discussed  before  the  court,  if  they  dis- 
charge it,  they  may  do  so  upon  such  terms  with  respect  to 
«ither  party  as  they  think  fit.    When  they  discharge  it  upon  a 
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peremptory  undertaking,  they  sometimes  annex  other  terms 
to  it :  as  where  it  appeared  that  the  plaintiff  was  insolvent, 
and  had  assigned  his  property  to  trustees,  who  had  the  con- 
trol  of  the  action,  the  court  obliged  him  not  only  to  give  a 
peremptory  undertaking,  but  also  to  give  security  for  costs. 
Nicholson  v  Miine,  1  Har.  &  W.  211.  On  the  other  hand, 
where,  in  an  action  against  an  executrix,  who  had  pleaded  the 
general  issue  and  plene  administravit,  the  plaintiff,  in  shewing 
cause  against  a  rule  for  judgment  as  in  case  of  a  nonsuit,  ex- 
pressed a  wish  to  take  judgment  quando,  8cc.  on  the  latter 
plea,  instead  of  denying  it  as  he  had  already  done,  and  offered 
a  peremptory  undertaking  to  proceed  to  trial  on  the  general 
issue ;  and  the  court  allowed  this  to  be  done,  although  the  de- 
fendant objected  to  it.  Lucas  v.  Jenner,  2  Dote  I.  64.  Where 
the  insolvency  of  the  defendant  is  the  excuse  for  not  proceed- 
ing to  trial,  we  have  seen  (ante,  p.  470),  that  if  the  defendant 
refuse  to  consent  to  a  stet  processus  the  court  will  discharge 
the  rule  unconditionally.  But  the  court  cannot  order  a  pe- 
remptory undertaking  to  try  before  the  sheriff,  where  the  debt 
indorsed  on  the  writ  exceeds  £20,  although  the  plaintiff  by  his 
particulars  claim  a  less  sum  ;  at  least  not  without  having  the 
writ  previously  amended.  Ftodskam  v.  Round,  1  Har.  & 
W.  677. 

An  undertaking  to  try  at  the  assizes,  is  complied  with,  by 
duly  entering  the  cause  for  trial  with  the  judge's  marshal ; 
and  if  the  cause  be  afterwards  made  a  remanet,  without  the 
fault  of  the  plaintiff,  the  court  will  not  grant  a  peremptory  rule 
for  judgment  as  in  case  of  a  nonsuit  against  him.  But  in  town 
causes,  a  plaintiff  is  not  deemed  to  have  complied  with  the 
undertaking,  by  merely  passing  the  record  and  entering  the 
cause  for  trial,  but  he  must  continue  to  keep  the  record  and 
jury  process  in  a  state  for  trial,  until  the  court  come  to  the 
cause  in  its  turn.  If  it  then  be  made  a  remanet.  for  some  cause 
not  within  the  control  of  the  plaintiff, — as  if  it  be  made  a 
remanet,  because  there  is  no  time  to  try  it.  Anon.  Tr.  1818, 
M.  S.  B.  3072.  or  the  like, — the  court  will  not  give  the  de- 
fendant a  peremptory  rule  for  judgment. 

If  however  the  plaintiff  fail  in  complying  with  his  undertaking, 
the  defendant  on  the  first  day  of  the  following  term  may  move 
for  judgment  against  the  plaintiff  as  in  case  of  a  nonsuit,  for 
not  having  proceeded  to  trial  in  pursuance  of  his  peremptory 
undertaking ;  which  rule  is  obtained  on  an  affidavit,  stating 
the  first  rule,  stating  and  annexing  the  rule  discharging  it  and 
the  undertaking,  and  stating  that  the  plaintiff  has  not  since 
proceeded  to  the  trial  of  the  cause.  See  the  form.  Arch  Forms, 
562.  In  the  courts  of  Queen's  Bench  and  Exchequer,  (set 
Williams  v.  Edwards,  3  Dowl.  66QJ,  this  is  a  rule  absolute  in 
the  first  instance ;  and  therefore  the  plaintiff,  if  he  have  a  suf- 
ficient excuse  for  not  having  proceeded  to  trial,  should,  early 
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on  the  first  day  of  term,  and  if  possible  before  the  defendant* a 
rule  is  moved  for,  move  for  a  rule  nisi  to  enlarge  the  peremp- 
tory undertaking.  If  however  the  defendant's  rule  be  actually 
drawn  up,  the  plaintiff,  besides  moving  to  enlarge  the  under- 
taking, should  also  move  at  the  same  time  that  the  defendant's 
rule  should  be  discharged.  See  Charrington  v.  Meathering- 
kam,  4  Dowl.  479.  Ward  v.  Turner,  5  Dowl.  22, 2  Bar.  &  W. 
90.  See  Kelly  v.  Flint,  5  Dotol.  293.  In  the  Common  Pleas, 
however,  the  rule  is  nisi  only,  Whalley  v.  Followes,  I  Hodg.  77, 
and  the  plaintiff  therefore  has  an  opportunity  of  shewing  any 
cause  he  may  have  against  it. 

Where  the  cause  has  been  made  a  remanet,  without  the 
fault  of  the  plaintiff,  as  above  mentioned,  this  has  been  deemed 
a  good  ground  to  enlarge  or  shew  cause  against  the  rule.  Ante, 
p.  472.    So  where  the  cause  was  set  down  for  the  sittings  after 
term,  but  as  there  was  no  prospect  whatever  of  it  being  then 
tried,  the  plaintiff  omitted  to  carry  in  the  record  to  the  mar- 
shal's office,  the  court  held  that  this  was  sufficient  to  prevent 
the  defendant  from  applying  for  the  peremptory  rule.     Cope  v. 
Holt,  ID.&R.  180.    Where  after  the  plaintiff  had  given  the 
peremptory  undertaking,  the  defendant  paid  him  the  debt  and 
costs,  this  of  course  was  held  a  good  ground  for  moving  to 
discbarge  the  peremptory  undertaking ;  but  the  plaintiff  hav- 
ing applied  also  to  have  a  stet  processus  entered,  the  court  said 
that  they  could  not  compel  the  defendant  to  do  so,  as  that 
could  only  be  done  by  consent.    Skrimpton  v.  Carter,  3  Dowl. 
648.    In  a  special  jury  cause,  for  not  setting  out  tithes,  the 
absence  of  eleven  of  the  special  jurors  was  deemed  good  cause 
for  the  plaintiff's  not  trying  the  cause,  and  the  court  discharged 
the  peremptory  rule  for  judgment  as  in  case  of  a  nonsuit. 
Master  v.  Milner,  1  Bing.  70.    So,  the  absence  of  a  material 
witness,  at  the  time  the  plaintiff  should  have  proceeded  to  trial 
in  pursuance  of  his  undertaking,  has  been  deemed  a  sufficient 
ground  for  moving  to  enlarge  it ;  Montfort  v.  Bond,  2  Dowl. 
403 ;  but  the  court  in  another  case  refused  to  enlarge  the  un- 
dertaking, where  the  plaintiff  did  not  proceed  to  trial,  because 
his  principal  witness  was  fearful  that  his  testimony  might  pre* 
judice  his  interest  in  a  matter  then  before  the  House  of  Lords, 
Muston  v.  Tabard,  2  Har.  &  W.  138.    So,  where  the  plaintiff, 
who  conducted  his  cause  in  person,  had  attended  the  court 
several  days  when  it  was  expected  to  come  on,  but  was  arrested 
on  the  last  of  these  days  whilst  returning  to  his  house,  and 
was  absent  and  in  custody  at  the  time  the  cause  was  called  on 
and  struck  out  of  the  paper :  the  court  held  this  to  be  a  good 
ground  for  discharging  the  peremptory  rule.    Pitt  v.  Evans,  2 
Dowl.  226.  So  where  the  trial  was  prevented,  by  the  plaintiff's 
attorney  absconding,  the  court  enlarged  the  peremptory  under- 
taking.   Bolcot  v.  Hughes,  1  Chit.  279.  So  where  in  the  hurry 
of  business  the  notice  of  trial  was  delivered  a  little  too  late, 
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and  the  defendant,  by  objecting  to  and  returning  it,  prevented 
the  plaintiff  from  proceeding  to  trial,  the  court  held  it  to  be  a 
sufficient  ground  to  discharge  the  peremptory  rule.  Charring' 
ton  v.  Meatheringham,  4  Dowl.  479.  So  where  another  cause 
was  pending,  to  try  the  same  right,  and  was  in  the  new  trial 
paper  for  argument,  and  the  plaintiff  when  be  gave  the  pe- 
remptory undertaking  supposed  that  the  case  would  be  argued 
before  he  would  have  to  proceed  to  trial :  Williams,  J.  held 
this  to  be  a  good  ground  for  discharging  the  former  undertak- 
ing, upon  his  entering  into  another  to  try  at  the  next  assises ; 
De  Rutzen  v.  Richards,  1  Har.  &  W.  210 ;  but  the  affidavit  in 
such  a  case  must  state  the  name  of  the  other  case  pending, 
and  the  points  arising  in  both  cases.  Wytm  v.  Bellman,  6 
Taunt,  122.  So  where,  in  consequence  of  several  other  causes 
being  referred,  the  cause  was  called  on  at  a  time  when  the 
plaintiff's  witnesses  and  the  defendant's  counsel  were  absent, 
and  upon  the  plaintiff  declining  to  withdraw  the  record,  the 
cause  was  struck  out :  Coleridge,  J.  allowed  the  peremptory 
undertaking  to  be  enlarged.  Saxon  v.  Swabey,  4  Dowl.  105, 
1  Har.  &  W.  345.  But  where  the  notice  of  trial  was  counter- 
manded, because  it  was  found  that  the  declaration  required 
amendment,  the  court  held  this  to  be  no  sufficient  reason  far* 
not  complying  with  the  peremptory  undertaking.  Hairnet  v. 
Taylor,  2  Dowl.  644.  So  where  a  peremptory  undertaking  was 
given  to  try  at  the  next  assizes,  but  shortly  afterwards  the 
plaintiff  obtained  a  judge's  order  to  try  before  the  sheriff  and 
to  relieve  him  from  the  undertaking,  and  he  did  not  after- 
wards proceed :  the  court  held  that  the  effect  of  the  judge's 
order  was  merely  to  substitute  the  trial  before  the  sheriff  for 
the  trial  at  the  assizes,  and  that  the  plaintiff  was  therefore  en- 
titled to  his  peremptory  rule  for  judgment.  Williams  v.  Ed- 
wards, 3  Dowl.  660. 

Where  the  peremptory  undertaking  is  enlarged,  or  the  pe- 
remptory rule  discharged,  as  above  mentioned,  it  is  always 
upon  payment  to  the  defendant  of  the  costs  of  the  motion,  and 
of  the  costs  of  the  day,  or  such  other  costs  as  he  may  have 
been  put  to  by  the  plaintiff  not  complying  with  his  undertak- 
ing; See  Pitt  v.  Evans,  2  Dowl  226.  Percwal  v.  Bird,  4 
Dowl.  748.  De  Rutzen  v.  John,  5  Dowl.  400 ;  and  the  pay- 
ment of  these  costs  may  be  made  a  condition  precedent  to  the 
court's  granting  such  further  indulgence.  Dennehaye  v.  Richard- 
son, 4  Dowl  464, 1  Har.  &  W.  633. 
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NOTICE  TO  QUIT. 

In  what  cotes.]  A  notice  to  quit  is  required  by  law,  or  by 
local  custom,  or  by  express  stipulation  between  the  parties. 
In  the  latter  case,  the  notice  must  be  such  as  has  been  agreed 
upon*  whether  the  same  would  be  required  by  law,  or  be  suf- 
ficient, if  no  such  stipulation  existed.  See  Doe  v.  Rqfan,  6 
Etp.  4.  Doe  v.  Bell,  5  T.  R.  471.  Where  it  is  required  by 
local  custom,  the  custom  will  be  considered  as  engrafted  upon 
and  forming  part  of  the  contract  between  the  parties,  and  must 
be  complied  with. 

In  the  absence  of  express  stipulation  or  local  custom  upon 
the  subject,  if  a  tenant  hold  his  land  or  house,  &c.  from  year 
to  year,  either  the  landlord  or  he  may  determine  the  tenancy, 
by  giving  a  half  year's  notice  to  quit,  ending  with  the  year  of 
the  tenancy :  as  if  the  tenant  hold  from  Christmas  to  Christ^ 
i,  the  notice  must  be  given  half  a  year  at  least  before  Christ* 
to  quit  at  Christmas.  And  this,  although  the  rent  be 
reserved  quarterly  or  otherwise.  Spirley  v.  Newman,  3  Etp. 
266.  And  the  same,  where  a  tenancy  from  year  to  year  it 
implied  by  law,  from  holding  over,  or  from  the  payment  of 
rent,  or  the  like.  See  Doe  v.  Stennett,  2  Etp.  217.  Doe  v. 
Watte,  7  T.  R.  83.  Derm  v.  Rowlings,  10  Bait,  261.  Doe  v. 
Browne,  8  Bait,  166.  Doey.  Noden,  2  Etp.  530.  Roe  v.  Ward, 
I  H.  Bl.  97.  Doe  v.  Walker,  7  T.  R.  478.  Doe  v.  Pullen,  % 
Hodg.  39.  So,  such  notice  must  be  given  by  a  remainderman* 
when  he  becomes  entitled  in  possession  to  land  previously  let 
to  a  tenant  from  year  to  year,  before  such  tenancy  can  be  de- 
termined.   Maddon  v.  White,  2  T.  R.  159. 

In  like  manner,  if  the  tenancy  be  from  half  year  to  half  year, 
half  a  year's  notice  to  quit  must  be  given ;  if  from  quarter  to 
quarter,  a  quarter's  notice ;  if  from  month  to  month,  a  month's 
notice ;  and  if  from  week  to  week,  a  week's  notice  :  See  Doe  v. 
UaxeU,  1  Etp.  94.  Doe  v.  Raffan,  6  Etp.  4 :  if  there  be  no 
express  stipulation  to  the  contrary. 

But  where  the  tenancy,  by  express  stipulation,  is  to  end  on 
a  certain  day,  then  a  notice  to  quit  is  not  necessary.  Cobb  v. 
Stokes,  8  East,  358.  Messenger  v.  Armstrong,  I  T  R.  54. 
Bight  v.  Darby,  1  T.  R.  162.  Nor  is  it  necessary,  where  the 
tenant  holds  under  an  adverse  title,  Doe  v.  Williams,  Cowp. 
622.  and  tee  Doe  v.  Quigley,  2  Camp.  505,  or  has  done  any  act 
which  amounts  to  a  disavowal  of  his  lessor's  title.  Doe  v. 
PatquaU,  Peake,  196.  Nor  is  it  necessary  to  be  given  by  a 
mortgagee,  if  the  tenancy  were  created  by  the  mortgagor  after 
the  date  of  the  mortgage ;  Reech  v.  Hall,  1  Doug.  21.  Thunder 
v.  Belcher,  3  East,  449.    Doe  v.  Boulton,  6  M.  &  S.  148 ;  nor 
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by  a  tenant  by  elegit,  if  the  tenancy  have  been  created  by  the 
creditor  alter  the  date  of  the  judgment.  Doe  v.  Hilder,  2  B. 
A.  A.  782. 

By  and  to  whom  given.]  It  must  be  given  by  the  landlord, 
or  by  the  person  who  may  have  succeeded  him  in  the  title,  as 
heir,  assignee,  ftc,  or  by  his  agent.  See  Doe  v.  Phiiiis.  2  Chit. 
170.  /foe  v.  Pearce,  2  Camp.  96.  Doe  v.  Read,  12  East,  57. 
A  notice  to  quit  given  by  one  of  two  joint  tenants,  will 
have  the  effect  of  determining  the  tenancy  as  to  his  moiety ; 
Doe  v.  Chaplin,  8  Taunt.  120 ;  but  if  it  be  intended  to  deter- 
mine the  tenancy  as  to  all,  if  given  by  one,  it  must  either  be 
signed  by  all,  or  given  expressly  on  the  behalf  of  all ;  Doe  v. 
Bummersett,  1B.&  Ad.  135 ;  if  given  by  an  agent  on  behalf 
of  all,  it  is  sufficient  if  his  authority  be  subsequently  recog- 
nized by  them.  Goodtitle  v.  Woodward,  3  B.&  A.  689.  Doer. 
Bybourn,  2  Bsp.  877.  but  see  Doe  v.  Walters,  10  B.  &  C.  626. 
A  notice  however  given  by  two  of  three  trustees,  though  given 
in  the  names  of  all,  was  holden  bad.  Right  v.  CutheU,  5  Rep.  149. 

It  must  be  given  to  the  landlord's  immediate  tenant,  see 
Lake  v.  Smith,  1  B.  &  P.  174,  or  to  his  executor  or  other  per- 
sonal representative.  Doe  v.  Porter,  3  T.  R.  13.  Parker  v. 
Constable,  3  Wits.  24 1 ,  or  assignee ;  Doe  v.  Williams,  6B.4C. 
41 ;  but  not  to  an  under-tenant.  Pleasant  v.  Benson,  14  Bast, 
234.  Where  the  premises  were  holden  by  two  tenants  in  com- 
mon, a  notice  served  upon  one  of  them,  was  holden  to  deter- 
mine the  entire  tenancy ;  Doe  v.  Crisp,  5  Bsp.  196 ;  at  least  it 
raises  a  presumption  that  the  notice  reached  the  other  tenant 
in  common,  although  he  possibly  live  at  a  distance.  Doe  v. 
Watkvns,!  Bast,  551. 

Form  and  service."]  A  notice  to  quit  is  usually  in  writing, 
.and  in  prudence  should  be  so ;  but  a  parol  notice  to  quit,  given 
by  a  tenant  holding  under  a  parol  lease,  has  been  deemed  suf- 
ficient, Timmins  v.  RawUnson,  3  Bur.  1603.  Doe  v.  Crick,  5 
Bsp.  196,  even  though  given  on  the  part  of  a  corporation.  Roe 
v.  Pierce,  2  Camp.  96.  It  is  usually  directed  to  the  tenant ; 
but  this  is  not  necessary,  if  it  be  personally  served  upon  him. 
Doe  V.  Wrightman,  4  Bsp.  5.  and  see  Doe  v.  Spitter,  6  Bsp.  70. 
Care  must  be  taken  that  the  time  at  which  it  requires  the 
tenant  to  quit,  be  the  expiration  of  the  year  or  month  of  his 
tenancy;  see  Roe  v.  Ward,  1  H.  Bl.  97.  Doer.  Walker,  7 
T.  R.  478.  Doe  v.  Donovan,  1  Taunt.  555.  Kempt  v.  Derrett, 
3  Camp.  510.  and  see  Doe  v.  Lambly,  2  Bsp.  635 ;  for  any  mis- 
take in  the  notice  in  this  respect,  will  be  fatal.  Doe  v.  Lea, 
1 1  Bast,  312.  and  see  Johnstone  v.  Huddlestone,  4B.&C.  922. 
In  order  to  avoid  this,  however,  the  notice  now  usually  re- 
quires the  tenant  to  quit  at  the  end  and  expiration  of  the  cur- 
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rent  year  of  his  tenancy  which  shall  expire  next  after  the  end 
of  one  half  year  from  the  date  thereof;  and  which  has  been 
holden  to  be  good.  Doe  v.  Butler,  2  Esp.  589.  Care  must  be 
taken  also  to  describe  the  premises  correctly.  Doe  d.  Com 
v. ,  4  Esp.  185.  And  a  notice  as  to  part  only  of  the  pre- 
mises, will  be  bad.  Doe  v.  Archer,  14  East,  245.  See  Doer. 
Church,  3  Camp.  71.  As  to  the  notice,  where  the  tenant  is  to 
quit  different  parts  of  the  premises  at  different  times,  $ee  Doe 
v.  Howard,  11  East,  498.  Doe  v.  fVatkins,  7  East,  551.  Doe 
v.  Li.  Grey  de  Wilton,  2  East,  384,  n.  Doe  v.  Spence,  6  East, 
120.  Doe  v.  Unowden,  2  W.  Bi.  1224.  The  following  maybe 
the  form  of  the  notice : 

Sir, — I  hereby  [as  agent  for  Mr.  John  Nokes  your  landlord, 
and  on  his  behalf],  give  you  notice  to  quit  and  deliver  up  pos- 
session of  the  [house,  land  and  premises,  with  the  appurtenances] 

situate  at in  the  county  of ,  which  you  hold  of  him  as 

tenant  thereof,  on  the  [twenty-fifth  day  of  March  next,]  or  at 
the  expiration  of  the  current  year  of  your  tenancy,  which  shall 
expire  next  after  the  end  of  one  half  year  from  the  date  of  this 
notice.    Dated  the day  of 1838. 

To  Mr.  Joseph  Styles.  James  Nokes. 

Make  duplicates  of  this  notice,  and  compare  them  carefully. 
Then  serve  one  of  them  upon  the  tenant,  personally  if  you 
can ;  or  if  you  cannot  meet  with  him,  you  may  serve  it  upon 
his  wife  or  servant  at  his  dwelling-house,  explaining  to  them 
at  the  same  time  the  nature  of  the  notice,  and  it  will  be  pre- 
sumed that  it  came  to  his  hands.  See  Jones  v.  Marsh,  4  T.  R. 
464.  Doe  v.  Lucas,  5  Esp.  153.  Then  make  a  memorandum 
of  the  day  and  manner  of  service  on  the  other  copy,  and 
keep  it. 


NOTICE  OF  TRIAL. 

In  what  cases.]  Wherever  a  cause  is  to  be  tried  by  jury,  no- 
tice of  trial  must  be  given.  Even  where  a  plaintiff  gives  a 
peremptory  undertaking  to  try  at  a  particular  sittings  or  assizes, 
he  must  also  give  a  notice  of  trial.  Monk  v.  Wade,  8  T.  R. 
246,  n.  Ifield  v.  Weeks,  1  H.  Bl.  222.  Sulsh  v.  Cranbrook,  I 
Dowl.  148.  So  where  a  trial  is  put  off  to  another  term  by 
rule  of  court,  the  plaintiff  must  still  give  notice  of  trial ;  Jacks 
v.  Mayer,  8  T.  R.  245 ;  and  the  same,  even  where  the  trial  is 
fixed  for  a  certain  day.  Ellis  v.  Truster,  2  W.  Bl.  798.  So  if 
the  plaintiff  give  notice  of  trial,  and  do  not  proceed  upon  it, 
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lie  cannot  proceed  to  trial  at  another  assizes  or  sittings  with- 
out a  new  notice.  R.  M.  1654,  «.  18.  So  if  the  record  be 
made  a  remanet  at  the  assizes,  the  plaintiff  cannot  afterwards 
proceed  to  trial,  without  giving  a  new  notice  of  trial ;  Gams 
▼.  BUton,  4  Bing.  414 ;  if  made  a  remanet  from  one  sittings 
to  another,  in  London  or  Middlesex,  a  new  notice  is  not  ne- 
cesssary.  Shepherd  v.  Butler,  1  D.  &  R.  15.  Per  Cur.  t* 
Jacks  v.  Mayer,  8  T.  R.  245.  If  the  trial  be  had,  without  giv- 
ing notice  to  the  defendant,  and  the  plaintiff  obtain  a  verdict, 
the  court  will  set  it  aside  for  irregularity,  without  requiring 
from  the  defendant  any  affidavit  of  merits,  fVUhams  v.  ffU- 
Hams,  2  Dowl.  350. 

What  notice]  In  country  causes,  ten  days'  notice  of  trial 
must  be  given;  14  O.  2,  c.  17,  *.  4;  one  day  inclusive,  the 
other  exclusive ;  as  a  notice  on  the  9th,  for  the  19th.  Legge 
y.  Williams,  2  Tuid.  815. 

In  town  causes,  if  the  defendant  reside  within  forty  miles 
of  London,  an  eight  days'  notice  of  trial  is  sufficient.  R.  M. 
1654,  *.  21,  C.  P;  R.M.4  A.  (c) ;  but  if  he  reside  more  thur 
forty  miles  from  London,  he  must  have  fourteen  days'  notice" 
of  trial.  P.M.  4  A.  (c).  Brind  v.  Torris,  2  W.Bl.  1205.  See 
14  G.  2,  c.  17,  a.  4.  Therefore  if  the  defendant  reside  abroad, 
he  must  have  fourteen  days'  notice  of  trial.  Douglas  v.  Ray, 
4  T.  R.  552.  And  although  he  reside  in  London  at  the  com- 
mencement of  the  action,  yet  if  he  remove  permanently  to  a 
distance  above  forty  miles  from  London,  he  will  be  entitled  to 
fourteen  days'  notice,  Spencer  v.  Hatt,  1  Bast,  688.  and  tee 
Leneham  v.  Goold,  4  Dowl.  371,  provided  he  give  the  plaintiff 
timely  notice  of  his  change  of  residence.  Roch/ort  v.  Robert' 
son,  12  East,  427.  And  where  the  defendant  was  master  of  a 
coasting  vessel,  and  had  no  regular  residence  on  shore,  it  was- 
holden  that  he  was  to  be  considered  as  belonging  to  the  port 
to  which  his  ship  belonged ;  and  that  being  above  forty  mites 
from  town,  that  he  was  entitled  to  fourteen  days'  notice,  al- 
though he  was  in  London  at  the  time  the  notice  was  served. 
Blaaw  v.  Chafers,  6  Taunt.  458.  But  where  there  are  two  or 
more  defendants,  if  any  one  of  them  reside  within  forty  miles 
of  London,  eight  days'  notice  of  trial  will  be  sufficient.  Per 
Ashurst,  J.  Perry  v.  Jackson,  4  T.  R.  520. 

If  however  in  the  Queen's  Bench  or  Common  Fleas,  the 
notice  be  for  the  adjournment  day  in  London,  four  days'  no- 
tice before  the  first  day  of  the  sittings  after  term,  shaH  be  suf- 
ficient, if  the  defendant  reside  within  forty  miles  of  London, 
and  eight  days'  notice,  if  he  reside  above  that  distance;  R. 
S.  51  O  3,  K.  B;  R.  H.  32  Q.  3,  C.  P. ;  and  every  notice  of 
trial  for  the  sittings  after  term  in  London,  shall  specify 
whether  it  is  intended  to  try  the  cause  on  the  first  day  of  the 
sittings,  or  at  the  adjournment  day.  Id.    But  in  the  Esche- 
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quer,  both  in  Middlesex  and  London,  the  notice  for  the  sit- 
tings  after  term  must  be  given  eight  or  fourteen  days  before 
the  time  appointed  for  the  trial,  as  in  ordinary  cases  in  town 
cmoses.    R.  B.  57  G.  3,  Ex. 

It  may  be  necessary  to  mention,  that  the  days  between  the 
Thursday  before  Easter  day,  and  the  Wednesday  after,  am 
reckoned  in  notices  of  trial  and  notices  of  enquiry,  although 
not  in  other  proceedings.   R.  G.  E.  2  W.  4,  r  1. 

Where  the  notice  given  is  insufficient,  if  the  defendant  ap- 
pear at  the  trial  and  defend  the  action,  he  will  thereby  waive 
the  irregularity.    Doe  v.  Jessop,  3  £.  &  Ad.  402. 

Short  notice.']  In  country  causes,  short  notice  of  trial  means 
a  four  days'  notice.  R.  G.  H.  2  W.  4,  «.  58.  And  if  from 
circumstances  there  be  not  four  days  remaining  before  the 
commission  day,  when  the  pleadings  are  completed,  you  can- 
not regularly  give  notice  of  trial  for  tbose  assizes.  Lawson  v. 
Robinson,  2  Dowl.  69.  In  town  causes,  a  two  days'  notice 
seems  sufficient ;  Pract.  Reg.  390 ;  but  it  will  be  prudent  to 
give  as  much  more  as  is  practicable.  A  defendant,  under 
terms  to  take  short  notice  of  trial,  is  not  bound  to  take  short 
notice  of  enquiry ;  Blaaw  v.  Chaters,  6  Taunt.  458 ;  or  if  un- 
der terms  to  take  short  notice  for  the  sittings  in  term,  he  is  not 
bound  to  take  it  for  the  sittings  after  term ;  I$aaca  v.  Wmd- 
sor,  2  Tidd.  8 1 7 ;  or  if  under  terms  to  take  such  notice  for  the 
sittings  after  term,  he  is  not  bound  to  take  it  for  the  ad- 
journed sittings ;  Abbott  v.  Abbott,  7  Taunt.  452  ;  or  although 
under  terms  to  take  short  notice  of  trial,  yet  he  is  not  thereby 
obliged  to  receive  less  than  a  full  notice  of  countermand. 
King  v.Jones,  1  Dowl.  640. 

Notice  of  trial  by  continuance.]  In  town  causes,  where 
notice  of  trial  has  been  given  for  a  sittings  in  term,  it  may  be 
continued  to  the  next  sittings  by  another  notice.  R.  M.  1654, 
s.2l,C.P.  This  must  be  given  two  days  at  least  before  the 
sittings  at  which  the  cause  was  to  be  tried,  as  Thursday  for 
Saturday,  Friday  for  Monday,  Stewart  v.  Abraham,  2  Dowl. 
709,  Saturday  for  Tuesday,  (Sunday  not  being  reckoned). 
Wardte  v.  Ackland,  2  Dowl.  28.  It  can  be  given  but  once.  If 
the  first  notice  be  bad,  the  notice  by  continuance  will  be  bad 
atoo ;  hut  if  in  that  case  the  notice  by  continuance  he  given 
such  a  time  before  the  second  sittings  as  would  be  sufficient 
for  a  new  notice  of  trial,  the  court  will  hold  it  good  as  a  new 
notice.     Tyte  v.  Steventon,  2  IV.  Bl.  1298. 

When,  where,  and  how  given.']  As  to  when  notice  of  trial 
must  be  given,  see  ••  Nonsuit,  judgment  as  in  case  of."  The 
plaintiff  may  either  indorse  it  on  the  back  of  the  issue,  or 
nay  give  it  on  a  separate  paper;  and  indeed  hs  may  deliver  it  at 
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the  time  he  delivers  any  replication  or  subsequent  pleading 
concluding  to  the  country.  R.  0.  H.  2  W.  4,  s  59.  Where 
one  notice  was  indorsed  on  the  issue,  and  another  for  a  diffe- 
rent day  given  on  a  separate  paper,  it  was  holden  irregular. 
Kerry  v.  Reynolds,  4  DowL  234, 1  Gale,  268.  See  Fell  v.  Tyne, 
b  Dowl.  246.  It  must  in  all  cases  be  given  to  the  attorney  or 
agent  in  town.  R.  G.  H.  2  W.  4,  s.  57.  Where  it  was  put 
through  the  door  of  the  defendant's  office,  (although  at  his 
own  request),  and  there  was  no  subsequent  acknowledgment 
of  its  having  come  to  his  hands,  Taunton,  J.  held  it  bad,  and 
set  aside  the  verdict.    Fry  yr  Mann,  1  Dotcl.  419. 

The  notice  of  trial  in  Middlesex,  may  be  in  this  form:  Take 
notice  of  trial  in  this  cause  for  the  [first]  fitting*  within  [or 
the  fittings  after]  this  present  term  to  be  holden  in  the  court  at 
Westminster  in  the  county  of  Middlesex. 

For  London,  thus :  Take  notice  of  trial  in  this  cause  for  the 
— —  sittings  within  [or  for  the  sittings  after,  or  for  the  ad- 
journment day  after]  this  present  term,  to  be  holden  at  the 
Guildhall  of  the  city  of  London. 

For  the  Assizes  thus :  Take  notice  of  trial  in  this  cause,  for 
the  next  assizes  to  be  holden  at  [the  Castle  of  York]  in  and  for 
the  County  of  [York]. 

If  any  of  these  notices  be  given  on  a  separate  paper,  H 
should  be  intituled  in  the  court  and  cause,  signed  in  the  name 
of  the  plaintiff's  attorney  or  agent,  and  directed  to  the  defend- 
ant's attorney  or  agent,  or  to  the  defendant  if  he  defend  in 
person.  Care  must  be  taken  that  it  describe  correctly  where 
the  trial  is  to  be  had,  &c.    See  Cross  v.  Long,  1  Dowl.  342. 

Notice  of  Countermand.]  If  the  plaintiff  be  not  prepared  to 
proceed  to  trial  at  the  sittings  or  assizes  for  which  he  has 
given  notice,  he  may  countermand  his  notice  of  trial.  In 
country  cases,  and  in  town  cases  where  the  defendant  reside* 
more  than  forty  miles  from  town,  the  notice  of  countermand 
must  be  served  six  days  before  the  time  mentioned  in  the  no- 
tice of  trial,  unless  short  notice  have  been  given.  R,  O.H.2, 
W.  4,  s.  62.  But  in  town  causes,  where  the  defendant  resides 
within  that  distance,  two  days'  notice  of  countermand  shall 
be  deemed  sufficient.  Id.  s.  62.  See  King  v.  Jones,  ants,p.  479. 
In  country  causes,  it  may  be  given  either  in  the  town  or 
country,  unless  otherwise  ordered  by  the  court  or  a  judge ;  Id. 
s.  57 ;  and  the  country  attorney  may  give  it,  although  hit 
London  agent  be  the  attorney  on  the  record.  Chestyu  v. 
Pearce,  1  Gale,  423,  4  Dowl.  693. 

The  form  of  the  notice  of  countermand,  may  be  thus: 
Take  notice  that  I  hereby  countermand  the  notice  of  trial  gujm 
you  in  this  cause.  Dated  the day  of 1838.— to  be  inti- 
tuled in  the  court  and  cause,  and  signed  and  directed,  as  no- 
tices in  ordinary  cases. 
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NUL  TIEL  RECORD. 

In  ill  cases  where  a  record  is  set  out  in  any  pleading,  and 
the  opposite  party  denies  its  existence  by  pleading  nul  tiel 
record,  the  issue  whether  there  is  in  fact  such  a  record  or  not, 
must  be  tried  by  the  court,  and  not  by  a  jury,  and  must  be 
prored  by  the  production  of  the  record  itself,  or  of  a  transcript 
or  exemplification  of  it,  in  open  court.  If  it  be  a  record  of 
the  same  court,  the  record  itself  must  be  produced.  If  it  be 
a  record  of  an  inferior  court,  a  transcript  of  it  must  be  pro- 
duced ;  and  for  that  purpose,  a  writ  of  certiorari  must  issue, 
directed  to  the  judge  of  the  inferior  court,  and  tested  and  re- 
turnable in  term,  commanding  him  to  send  a  transcript  of  the 
record  to  the  court  in  which  the  action  is  pending.  See  the 
form,  Arch.  Forma,  328.  But  if  it  be  a  record  of  a  superior 
court,  then,  inasmuch  as  an  inferior  court  cannot  issue  a  cer- 
tiorari directly  to  a  superior  court,  the  record  must  first  be 
brought  into  Chancery  by  a  writ  of  certiorari,  sued  out  with 
corsitor,  and  returnable  in  chancery ;  and  afterwards  an  ex- 
emplification of  it  under  the  lord  chancellor's  seal,  is  sent  by 
mittimus  (also  sued  out  with  the  cursitor)  to  the  court  in 
which  the  action  is  pending.  See  the  form  of  th*  certiorari  in 
such  a  case,  Arch.  Forms,  328 ;  and  of  the  mittimus,  Id.  329. 

The  issue  is  made  up  and  delivered,  a$  in  ordinary  cases.  The 
conclusion  of  the  issue,  giving  a  day  in  court  to  the  parties,  is 
always  drawn  by  the  counsel  or  pleader  who  draws  the  last 
pleading,  and  is  embodied  in  it ;  so  that  in  making  up  the  issue, 
you  will  merely  have  to  copy  the  pleadings.  Enter  the  issue 
then  on  a  roll ;  carry  in  your  roll  and  docket  your  entry,  as  di- 
rected ante,  p.  419 ;  and  direct  the  officer  to  have  it  in  court  on 
the  day  appointed,  and  he  will  accordingly  give  it  to  the  master 
for  that  purpose. 

The  party  who  has  to  prove  the  record,  should  bespeak  it, 
or  a  transcript  or  exemplification  of  it,  as  above  mentioned,  so 
that  it  may  be  in  court,  and  delivered  to  the  master,  before  the 
time  appointed. 

In  the  court  of  Queen's  Bench,  if  the  plaintiff  have  to  prove 
the  record,  he  must  first  give  a  notice  to  the  defendants  at- 
torney, in  this  or  the  like  form :  Take  notice,  that  the  above- 
named  plaintiff  will  on-  in  the  court  of  Queen's  Bench  at 
Westminster,  produce  to  the  said  court  the  record  of  the 
[recovery  "or*9  recognizance]  in  his  [declaration]  in  this 
cause  mentioned.  Dated,  &c. ;  to  be  intituled  in  the  court  and 
cause,  signed  m  the  name  of  the  plaintiff*'  attorney  or  agent, 
and  directed  to  the  attorney  or  agent  of  the  defendant,  as  in  no- 
tices in  ordinary  cases.  But  if  the  defendant  have  to  prove  the 
record,  then  let  the  plaintiff  obtain  a  rule  to  produce  it  from  the 
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matter  on  the  back  of  the  issue,  enter  it  with  the  clerk  of  the 
rules,  and  deliver  a  copy  to  the  defendants  attorney  or  agent. 

In  the  courts  of  Common  Pleas  and  Exchequer,  the  plain- 
tiff obtains  a  rule  for  judgment t  and  serves  a  copy  on  the  de- 
fendant's attorney  or  agent,  in  all  cases,  at  well  when  he  hat 
to  prove  the  record,  as  when  it  it  to  be  proved  by  the  defendant. 
See  the  forms,  Arch.  Forms,  325.  and  see  Begbie  v.  Orenville, 
3  Dowl.  502. 

Afterwards,  on  the  day  appointed  by  the  notice  or  rules  above 
mentioned,  let  the  party  entitled  to  Judgment  instruct,  counsel  to 
move  for  it;  and  the  opposite  party,  if  he  contest  it,  may  ws- 
struct  counsel  to  oppose  the  motion.  Upon  the  motion  being 
made,  the  master  declares  whether  the  record  in  issue  is  m  court 
or  not :  if  not  in  court,  or  if  in  court  and  it  do  not  maintain  the 
issue,  the  court  will  order  judgment  of  failure  of  record  to  be 
entered ;  but  if  in  court,  and  it  maintain  the  issue,  the  court  then 
order  judgment  that  the  party  hath  perfected  the  record,  and 
judgment  is  afterwards  entered  accordingly. 

If  the  judgment  be  in  favour  of  the  plaintiff,  it  is  final  in 
debt,  interlocutory  in  all  other  actions.  If  it  be  interlocu- 
tory, and  there  be  no  other  issue,  the  plaintiff  must  have  his 
damages  ascertained  either  upon  writ  of  enquiry,  or  by  re- 
ference to  the  master,  in  the  same  manner  as  after  judgment 
on  demurrer.  See  ante,  p.  304.  But  if  there  also  be  issues  in 
fact  to  be  tried  by  a  jury,  the  jury  who  try  the  issues  will 
assess  the  damages  on  the  interlocutory  judgment,  as  men- 
tioned, ante,  p.  339. 

If  the  defendant  obtain  judgment,  and  there  be  no  other 
issue,  he  may  immediately  tax  his  costs,  sign  judgment,  and 
sue  out  execution. 

The  party  in  whose  favour  the  judgment  is  given,  is  entitled 
to  costs,  in  the  same  manner  as  after  verdict  in  his  favour ; 
except  that  in  debt  on  judgment,  if  the  plaintiff  obtain  judg* 
merit,  he  shall  not  be  entitled  to  costs,  unless  the  court  or  a 
judge  shall  otherwise  order.  43  O.  3,  c.  46,  s.  4.  and  see  ante, 
p.  265. 


OFFICERS  OF  THE  COURT. 

By  a  recent  statute,  1  Vict.  c.  30,  the  offices  of  the  different 
officers  on  the  civil  side  of  the  court  of  Queen's  Bench,  of  the 
Common  I  leas,  and  on  the  plea  side  of  the  Exchequer,  have 
been  abolished ;  and  five  masters  are  appointed  for  each 
court,  who  are  to  execute  the  several  duties  of  the  offices 
thus  abolished ;  sects.  1, 3, 5,  &  Schs.  A.  B. ;  and  for  that  pur- 
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pose  the  oew  masters  may  appoint  so  many  clerks  and  mes- 
sengers, as  the  chief  justice  or  chief  baron  of  their  court  shall 
deem  necessary.    Sect.  12. 

Money  heretofore  paid  into  court,  and  which  remained  in 
court  on  the  1st  of  January  last,  must  be  paid  over  tp  the 
masters,  and  by  them  immediately  lodged  in  the  Bank  of 
England  to  the  account  of  the  suitors'  fund ;  sect.  8 ;  and 
hereafter,  all  money  paid  into  court,  after  an  entry  thereof 
shall  be  made  in  books  to  be  kept  for  that  purpose,  shall  be 
paid  by  the  masters  into  the  Bank  of  England ;  and  the  mas- 
ters of  each  court,  or  any  two  or  more  of  them,  may  after- 
wards draw  upon  the  bank,  for  any  sums  they  may  require  in 
the  course  of  a  suit.    Sect.  9. 

Also,  by  sect.  23,  the  masters  are  "  authorized,  empowered 
and  required,  subject  to  such  rules  and  orders  as  hereinafter 
mentioned,  to  tax  all  bills  of  costs  indiscriminately,  which 
shall  have  arisen  or  which  may  arise  in  cases  of  a  civil  nature 
in  any  of  the  said  courts,  or  in  the  court  of  error  in  the  ex- 
chequer chamber,  although  such  costs  may  not  have  arisen  in 
respect  of  business  done  in  the  court  to  which  such  masters 
may  belong ;  and  the  judges  of  the  said  courts,  or  any  eight 
or  more  of  them,  of  which  the  chiefs  of  each  of  the  said 
courts  shall  be  three,  shall  and  they  are  hereby  required,  by 
say  rule  or  order  to  be  from  time  to  time  made  either  in 
term  or  vacation,  to  establish  such  regulations  as  may  be  ne- 
cessary for  the  purpose  of  enforcing  uniformity  of  practice  In 
the  allowance  of  costs  in  the  common  law  courts,  and  of  in- 
suring as  far  as  may  be  practicable  an  equal  division  of  the 
business  of  taxation  amongst  the  masters  of  the  said  courts ; 
and  such  judges  shall  appoint  some  convenient  place,  in 
which  the  said  business  of  taxation  shall  be  transacted  for  all 
the  said  courts." 

Hofefayt]  By  stat.  3  &  4  W.  4,  c.  42,  s.  43,  of  all  the  holidays 
mentioned  in  stat.  5  &  6  Ed.  6,  c.  3,  none  shall  be  observed 
or  kept  in  the  courts  at  Westminster,  or  in  the  several  offices 
belonging  thereto,  ••  except  Sundays,  the  day  of  the  Nativity 
of  our  Lord,  and  the  three  following  days,  and  the  Monday 
and  Tuesday  in  Easter  week.' 


»f 


PrwUega.]  Officers  of  the  courts  of  common  law  at  West- 
minster, have  the  same  privilege  as  attornies,  of  suing  and 
being  sued  in  the  court  to  which  they  belong,  and,  in  personal 
actions,  of  having  the  venue  laid  in  Middlesex.  See  ante, 
P.  136. 
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writ."  Although  the  writ  of  exigent,  however,  must 
teste  on  the  day  of  the  return  of  the  capiat  or  distringas, 
it  is  not  necessary  that  it  should  be  actually  sued  out  on  that 
day;  Lewis  v.  Davuon,  2  DouU.  272,  275 ;  and  the  like  as  to 
the  other  writs,  where  a  writ  of  capiat  was  issued  against 
two  defendants,  upon  which  one  was  arrested  and  put  in 
bail ;  writs  of  exigent  and  proclamations  were  then  sued  out 
against  both,  and  a  writ  of  supersedeas  was  delivered  to  the 
sheriff  as  to  the  one  who  had  appeared;  and  the  sheriff 
thereupon  proceeded  to  outlaw  the  other:  the  court  held  this 
proceeding  to  be  regular.  Gent  v.  Abbott,  2  Moore,  87.  See 
Haigh  v.  Conway,  15  East,  i. 

Under  this  writ,  the  sheriff  is  bound  to  exact  or  demand 
the  defendant  at  five  consecutive  county  courts,  if  so  many 
occur  during  the  time  the  writ  is  in  force;  see  Taylor  v. 
Waters,  2  B.  St.  C.  353 ;  and  the  writ  must  be  actually  in 
his  hands,  at  the  time  the  defendant  is  demanded.  Volet  ▼.* 
Waters,  3  D.  &  R.  55.  But  if  five  county  courts  do  not 
occur  pending  the  writ,  the  sheriff  must  exact  the  defendant 
the  remaining  times,  under  the  allocatur  exigent,  as  above 
mentioned.  And  the  quinto  exactus  must  be  at  least  one 
month  after  the  third  proclamation,  as  hereinafter  mentioned, 
otherwise  the  outlawry  will  be  altogether  void.  Taylor  v. 
Waters,  supra* 

Writ  of  proclamations.']  A  writ  of  proclamations  must  abo 
issue  at  the  same  time  as  the  exigent,  whereby,  after  reciting 
the  writ  of  exigent,  the  sheriff  is  commanded  to  proclaim  the 
defendant  on  three  several  days  according  to  the  form  of  the 
statute,  that  he  may  render  himself,  Sec. ;  see  the  form,  Arch. 
Forms,  526;  and  by  the  statute  31  El.  c.  3,  s.  1,  one  of  these 
proclamations  must  be  at  the  county  court  or  hustings,  one 
at  the  general  quarter  sessions,  and  one  other  of  these  pro- 
clamations shall  be  made  one  month  at  least  before  the  qtuato 
exactus,  on  a  Sunday,  by  affixing  the  same,  in  writing,  "  on  or 
near  to  the  doors  of  all  the  churches  and  chapels,"  1  Viet. 
c.  45,  s.  2,  of  the  town  or  parish  where  the  defendant  was  dwel- 
ling at  the  time  of  the  awarding  of  the  exigent.  Although  in 
strictness  therefore  the  writ  of  proclamations  should  be  directed 
to  the  sheriff  of  the  county  where  the  defendant  was  then  resi- 
ding, and  if  not  done  so,  it  is  a  nullity,  Rayer  v.  Cooke%3  B.  9t  C. 
529,  yet  in  practice  it  is  usually  directed  to  the  same  sheriff 
to  whom  the  exigent  is  directed,  who  then  executes  and 
returns  both.  It  is  tested  and  returnable  in  the  same  manner 
as  the  exigent.  Fide  supra,  &  31  El.  c.3,  s.  1.  If  there  be 
not  a  month  between  the  third  proclamation  and  the  quinto 
er actus,  as  above  mentioned,  the  outlawry  will  be  void,  and 
the  court  will  set  it  aside.  Taylor  v.  Waters,  2  B.  *  C.  353. 
and  see  Volet  v.  Waters,  3  D.  &  R.  55.  Lewis  v.  Davison,  3 
Dowl.  272. 
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Sheriff  return.]  Upon  the  writ  of  exigent  and  proclama- 
tion being  returnable,  the  sheriff  upon  application  will  re- 
turn the  exigent,  see  R.  v.  Almon,  h  T.  R.  202,  together  with 
the  judgment  of  outlawry,  and  will  also  return  the  writ  of 
proclamations.  Take  the  latter  writ  and  return  and  file  it 
with  the  proper  officer ;  and  take  the  exigent  and  return  to 
the  clerk  appointed  by  the  master  for  the  purpose  of  out- 
lawries, ice  Reynolds  ▼.  Adams,  3  T.  R.  578,  and  he  will 
thereupon  make  out  the  writ  of  capias  utlagatum. 

At  any  time  before  the  return  of  the  exigent,  however,  the 
defendant  may  enter  an  appearance  with  the  clerk  of  the 
outlawries  in  non-bailable  actions,  or  put  in  and  justify  bail, 
in  bailable  actions ;  and  the  clerk  of  the  outlawries  will  then 
give  him  a  supersedeas  to  the  sheriff,  who  will  thereupon 
cease  to  proceed  to  outlawry.  Or  in  bailable  actions,  the  de- 
fendant may  attend  at  the  county  court  on  the  day  appointed 
for  the  fifth  exaction,  and  upon  being  demanded,  he  may  im- 
mediately render  himself  to  the  sheriff. 

Capias  utlagatum.']  Upon  leaving  the  exigent  and  return, 
and  judgment  of  outlawry,  with  the  clerk  of  the  outlawries, 
he  will  make  out  the  capias  utlagatum  for  you.  This  writ  is 
either  general  or  special.  The  general  writ  is  against  the 
person  only,  the  special  writ  against  both  the  person  and  pro- 
perty of  the  defendant. 

Upon  the  party  being  taken  on  the  capias  utlagatum,  in 
non-bailable  actions  the  sheriff  will  discharge  him  upon  an  at- 
torney's undertaking  to  appear  for  him  and  reverse  the  out- 
lawry ;  4  8f  5  W.  &  M.  c.  18,  i.  4  ;  or  in  bailable  actions,  upon 
his  giving  a  bond  with  one  or  more  sufficient  sureties  to  the 
like  effect.  Id.  s.  4,  5.  and  see  Graham  v.  Henry,  1  B. 
&A.  131. 

If  the  defendant  be  taken  upon  a  special  capias  utlagatum, 
he  is  discharged  in  like  manner ;  but  if  he  be  not  taken,  or  if 
when  taken  he  do  not  give  the  undertaking  or  bond  above 
mentioned,  the  sheriff  then  proceeds  to  execute  the  other 
part  of  the  writ,  to  enquire  by  inquisition  as  to  the  party's 
lands  and  goods  within  his  bailiwick,  and  to  extend  and  ap- 
praise the  same ;  he  then  seizes  them  for  the  crown,  and 
returns  the  special  capias  utlagatum  accordingly.  See  the 
form  of  the  inquisition,  Arch.  Forms,  528.  Get  the  writ,  re- 
turn and  inquisition  from  the  sheriff,  and  take  them  to  the 
clerk  of  the  outlawries,  who  will  thereupon  make  a  transcript 
of  them  for  the  court  of  Exchequer,  and  then  they  must 
be  filed  with  the  proper  officer.  Reynolds  v.  Adams,  3  T.  R. 
578.  The  court  of  Exchequer  will  then,  upon  the  application  of 
the  creditor,  award  a  venditioni  exponas  to  sell  the  outlaw's 
goods,  a  levari  facias  to  collect  the  issues  and  profits  of  his 
fends,  and  a  scire  facias  to  collect  the' debts  due  to  him.    See 
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Grant  v.  Bryant,  6M.4S.  347.  Out  of  the  produce  of  these, 
the  creditor  may  obtain  payment  of  his  debt  and  costs :  by 
motion  in  the  Exchequer,  if  the  amount  do  not  exceed  £50, 
and  the  court  will  thereupon  order  the  sheriff  to  pay  it ;  or  if 
it  exceed  £50,  then  by  petition  to  the  Treasury.  Where, 
upon  a  special  capias  utlagahm  against  a  beneficed  clergy- 
man, the  sheriff  returned  that  the  defendant  had  no  lay  fee, 
but  that  he  was  rector  of  a  rectory :  the  court  of  Exchequer 
upon  application  awarded  a  writ  of  sequestration  to  the 
bishop.  A.  v.  Hurd,  1  Cromp.  &  J.  389,  1  Tyr.  347.  S.  C. 
nam.  R.  v.  Hind,  1  Dowl.  286.  S.  P.  R.  v.  Armstrong,  3 
Dowl.  760. 

2.  Outlawry  upon  Final  procest. 

Upon  non  est  inventus  being  returned  to  *  ca.sa.  (haying 
fifteen  days  between  the  teste  and  return,  13  C.  2,  at.  2,  c.  2, 
s.  6,)  you  may  proceed  to  outlawry  against  the  party,  by  suing 
out  a  writ  of  exigent,  as  directed  ante,  p.  485 ;  a  writ  of  pro- 
clamation is  not  necessary.  If  the  defendant  be  arrested  on 
the  capiat  utlagatum,  however,  he  cannot  be  discharged  upon 
giving  an  undertaking  or  bond,  as  in  the  case  of  outlawry  upon 
mesne  process,  but  he  must  remain  in  custody  until  he  re- 
verse the  outlawry. 

3.  Reversal  of  Outlawry. 

Upon  Motion.]  It  is  entirely  in  the  discretion  of  the  court 
whether  they  will  reverse  an  outlawry  upon  motion,  or  not. 
They  will  in  general  do  so,  for  the  same  errors  in  met  as  would 
enable  the  party  to  reverse  it  by  writ  of  error,  Beamckamp  v. 
Tomkins,  3  Taunt.  141.  Hesse  v.  Wood,  Id.  691,  if  he  will  sub- 
mit to  such  equitable  terms  as  they  may  propose.  If  the  de- 
fendant were  beyond  seas  at  the  time  of  the  awarding  of  the 
exigent,  and  did  not  go  abroad  for  the  purpose  of  avoiding  the 
process,  the  court  will  reverse  the  outlawry  on  motion.  Gra- 
ham v.  Henry,  1  B.  &  A.  131 .  Levy  v.  Claggett,  5  Lhwt.  322. 
But  they  have  refused  to  reverse  it,  merely  on  the  ground  that 
he  had  constantly  appeared  in  public,  during  the  proceeding* 
against  him,  and  there  could  have  been  no  difficulty  in  finding 
him ;  Johnson  v.  Driver,  1  Dowl.  127 ;  or  that  the  defendant 
has  been  discharged  as  to  the  debt  by  the  Insolvent  court. 
Dickson  v.  Baker,  3  Nev.  &  JUT.  775.  but  see  Nicholson  v.  Nichols, 
3  Dowl.  326.  Dixon  v.  Baker,  2  DowL  517.  Nor  will  they 
reverse  it  upon  the  motion  of  any  third  party  in  any  collateral 
proceeding.  Symonds  v.  Parminter,  1  W.  Bl.  20.  Nor  will 
they  reverse  it  even  upon  his  own  motion,  unless  he  will  sub- 
mit to  such  terms  as  they  impose  upon  him ;  Solly  v.  Forbes, 
8  Taunt.  516.  and  see  Summervil  v.  Watkins,  14  Bast,  536 ; 


Outlawry.  489 

except  where  it  appears  that  the  plaintiffs  proceeding  to  out- 
lawry, was,  under  the  circumstances,  an  abuse  of  the  process 
of  the  court,  in  which  case  the  court  will  reverse  the  outlawry 
without  any  terms,  and  even  make  the  plaintiff  pay  the  cost*. 
Pigou  ▼.  Drummond,  1  Bing.  N.  C.  354.  and  see  2  Salk.  495. 
The  usual  terms  imposed,  in  the  case  of  outlawry  upon  mesne 
process,  are,  payment  of  costs,  Graham  v.  Grill,  1M.&5. 409, 
and,  in  bailable  actions,  that  the  defendant  put  in  and  perfect 
bail.  Campbell  v.  Daly,  3  Burr.  1920-  Gracroft  v.  Gleadovre, 
3  Burr.  1482.  Sercole  v.  Hanson,  1  Wils.  3,  2  Str.  1178.  In 
the  case  of  outlawry  upon  final  process,  the  party  will  be  re- 
quired to  pay  the  debt  and  costs,  the  costs  of  the  outlawry,  &c. 

It  was  formerly  holden  that  the  recognizance  of  bail,  upon 
the  reversal  of  an  outlawry,  should  be  to  pay  the  debt  and  costs 
at  all  events,  as  in  error,  and  not  in  the  alternative,  to  pay  or 
render,  as  in  the  case  of  bail  to  the  action.  Philips  y.'H'ar- 
burton,  S.31G.  3,  M.  8c  B.  2446.  Anon.  2  Salk.  496.  Matthews 
v.  Gibson,  8  East,  527.  And  it  must  be  so,  where  the  out- 
lawry is  to  be  reversed  for  want  of  proclamation.  3 1  El.  c.  3, 
t.  3.  Serwold  v.  Hampton,  per  Cur.  2  Str.  1178,  1  Mils.  4.  tut 
see  Taylor  v.  Waters,  3  B.  &  C.  353.  But  in  all  other  cases, 
although  it  is  discretionary  with  the  court  to  require  bail  in 
either  form,  yet  they  now  in  nearly  all  cases  order  the  recog- 
nizance to  be  taken  in  the  alternative,  to  pay  or  render.  Gra- 
ham ▼.  Grill,  I  M.  &  S.  409.  Haveiock  v.  Geddes,  12  East, 
622.  Hesse  v.  Wood,  4  Taunt.  691.  Levi  v.  Claggett,  5 
Dowl.  322. 

The  motion  must  be  made  promptly,  after  the  party  is  first 
apprized  of  the  proceeding-  to  outlawry ;  otherwise  the  court 
will  not  relieve  him  on  motion.  Anderson  v.  Earl  Stirling,  2 
Dowl.  267.  and  see  Lewis  v.  Davison,  3  Dote  I.  272.  And  it 
must  appear  from  the  affidavits  that  it  is  made  at  the  instance 
and  by  the  authority  of  the  party  outlawed.  Houlditch  v. 
Swmfen,  2  Bing.  N.  C.  712,  5  Dowl.  36.  Plunkett  v.  Buch- 
anan, 3  B.  &  C.  736. 

By  writ  of  error.']  The  party  outlawed  may  proceed  to  re- 
verse the  outlawry  by  writ  of  error  coram  nobis  or  coram  vobis, 
either  for  error  appearing  on  the  face  of  the  proceedings,  or 
for  error  in  fact,  such  as  the  fact  oC  the  party  being  beyond  sea 
at  the  time  of  warding  the  exigent.  See  Richardson  v.  Robin- 
son, 5  Taunt.  309.  Serocold  v.  Hampsey,  12  East,  625,  n. 
Bryan  v.  Wagstaffe,  5  B.  &  C.  314,  8  D.  &  R.  208.  Hesse  v. 
Wood,  4  Taunt.  691,  or  the  like. 

Bail  is  required,  and  the  recognizance  taken  in  the  alterna- 
tive, in  the  manner  above  mentioned ;  Haveiock  v.  Oodles,  12 
East,  622.  Serocold  v.  Hampsey,  Id.  625,  n ;  except  where  the 
want  of  proclamation  is  to  be  assigned  for  error,  in  which  case 
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the  recognizance  must  be  to  pay,  and  not  merely  to  pay  or 
render.    31  El.  c.  3,  s.  3 

This  mode  of  reversing  an  outlawry,  by  writ  of  error,  how- 
ever, is  never  resorted  to  in  practice,  where  the  party  can  have 
relief  on  motion. 


OYER. 


'Wherever  a  deed  is  pleaded  with  profert,  whether  rightly  so 
pleaded  or  not,  the  opposite  party  is  entitled  to  oyer  of  it. 
that  is  to  say,  to  have  a  copy  of  it  delivered  to  him ;  and  he  is 
not  bound  to  plead  without  it.  See  1  Sound.  9,  a.  and  tee 
Thousby  v.  Sparrow,  1  Wilt,  16.  and  Arch.  Pl.hEv.  168.  He 
must  demand  it,  however,  during  the  term  in  which  the  deed 
is  pleaded,  R.  v.  Amery,  1  T.  R.  149,  or,  if  the  deed  be  pleaded 
in  vacation,  during  the  following  term  ;  Semb. ;  also  he  mast 
demand  it,  before  his  time  for  pleading,  &c.  has  expired,  and 
before  the  other  party  is  entitled  to  sign  judgment  for  his  de- 
fault in  not  doing  so :  Gerard  v.  Early,  2  Wilt.  413.  Sparkes 
v.  Simpson,  2  B.  &.  P.  379.  Ooodrieke  v.  Turiey,  1  Oale,  354, 4 
Dowl.  43 1 :  otherwise  the  other  party  may  refuse  to  grant  oyer, 
and  the  court  will  not  compel  him  to  do  so.  And  where  oyer 
was  demanded  within  this  time,  by  the  defendant  in  an  action 
cm  a  bail  bond,  but  the  plaintiff  refused  to  grant  it,  and  the 
defendant,  being  obliged  to  plead,  in  order  to  prevent  judgment 
being  signed  against  him,  pleaded  a  plea  which  did  not  require 
oyer,  namely,  that  there  had  been  no  assignment  of  the  bail 
bond :  the  court  held  that  by  thus  pleading,  be  had  not  waived 
his  right  to  oyer.  Ooodrieke  v.  Turiey,  supra.  The  demand 
should  be  in  writing,  in  this  or  the  like  form :  "  The  defendant 
craves  oyer  and  copy  of  the  [writing  obligatory  and  of  the  can- 
dition  thereof,"  or  "  indenture  of  lease,"  4fc]  mentioned  in  the 
declaration  in  this  cause :  Or,  The  plaintiff  craves  oyer  and  copy 
of  the  [indenture  of  lease,  #c.]  mentioned  in  the  defendants 
plea  in  this  cause : — to  be  entituled  in  the  court  and  cause, 
and  signed  and  directed  as  ordinary  notices  in  a  cause. 

If  oyer  be  demanded  of  a  plaintiff,  and  he  refuse  to  give  it 
where  it  is  legally  demandable,  the  refusal  is  error;  hut  in 
order  to  bring  error,  the  party  must  enter  his  prayer  of  oyer 
on  record,  to  which  the  other  party  may  counterplead  or  de- 
mur, and  thereupon  the  court  give  judgment.  1  Sound.  9,  b. 
and  see  Goodricke  v.  Turiey,  1  Gale,  354, 4  Dowl.  431.  On  the 
other  hand,  if  oyer  be  demanded  of  a  defendant,  he  has  two 
clear  days  to  deliver  it ;  but  if  he  refuse  or  neglect  to  deliver 
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it  within  that  time,  the  plaintiff  may  treat  his  plea,  &c.  as  a 
nullity,  and  sign  judgment.    Page  v.  Divine,  2  7\  R,  40. 

A  defendant,  who  demands  oyer,  has  the  same  time  for 
pleading  after  it  is  granted,  as  he  had  at  the  time  he  demanded 
it.  Webber  v.  Austin,  8  T.  R.  356.  Theadom  v.  Jackson, 
Barnes,  238.     Simpson  v.  Daffido,  Id.  254. 


PARTICULARS  OF  DEMAND,  &c. 

With  declaration.]  By  R.  G.  T.  1  W.  4,  s.  6,  "with  every 
declaration  (if  delivered),  or  with  the  notice  of  declaration  (if 
filed),  containing  counts  in  indebitatus  assumpsit  or  debt  on 
simple  contract,  the  plaintiff  shall  deliver  full  particulars  of  his 
demand  under  those  counts,  where  such  particulars  can  be 
comprised  within  three  folios ;  and  where  the  same  cannot  be 
comprised  within  three  folios,  he  shall  deliver  such  a  statement 
of  the  nature  of  his  claim,  and  the  amount  of  the  sum  or 
balance  which  he  claims  to  be  due,  as  may  be  comprised  within 
that  number  of  folios.  And  to  secure  the  delivery  ot  particu- 
lars in  all  such  cases,  it  is  further  ordered,  that  if  any  declara- 
tion or  notice  shall  be  delivered  without  such  particulars,  or 
such  statement  as  aforesaid,  and  a  judge  shall  afterwards  order 
a  delivery  of  particulars,  the  plaintiff  shall  not  be  allowed  any 
costs  in  respect  of  any  summons  for  the  purpose  of  obtaining 
such  order,  or  of  the  particulars  he  may  afterwards  deliver." 

The  only  effect  of  nondelivery  of  particulars  with  the  de- 
claration, as  thus  ordered,  will  be,  the  loss  of  costs,  if  full  par- 
ticulars of  demand  be  afterwards  ordered.  And  where,  in  an 
action  in  the  Exchequer,  particulars  were  annexed  to  the  de- 
claration, but  by  mistake  they  were  intituled  in  the  King's 
Bench ;  and  in  three  days  after,  the  plaintiff  perceiving  his 
mistake  delivered  particulars  properly  intituled,  and  afterwards 
signed  judgment,  because  the  defendant  had  not  pleaded  within 
the  time  limited  for  that  purpose,  calculated  from  the  delivery 
of  the  declaration:  the  defendant  contended  that  the  time 
should  be  reckoned  from  the  redelivery  of  the  particulars ; 
but  the  court  held  otherwise,  for  the  plaintiff  might  have  de- 
livered his  declaration  without  any  particulars,  and  besides 
the  particulars  as  re-delivered  were  merely  a  substitution  for 
those  originally  annexed  to  the  declaration.  Jones  v.  Fowler, 
1  Gale,  256. 

Annexed  to  the  record.]  By  R.  G.  T.  1  W.  4,  s.  6,  also,  it  is 
further  ordered,  "  that  a  copy  of  the  particulars  of  demand, 
and  also  particulars  (if  any)  of  the  defendant's  set  off,  shall  be 
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annexed  by  the  plaintiff 'ft  attorney  to  every  record,  at  the  time 
it  is  entered  with  the  judgefs  marshal."  The  particulars  of 
demand  being  thus  annexed  to  the  record,  dispenses  with  proof 
of  them  at  the  trial.  Macarthy  v.  Smith,  8  Bing.  145.  Bat 
if  there  be  any  material  difference  between  them  and  the  par- 
ticulars delivered  with  the  declaration,  or  under  a  judge's  order, 
the  defendant  should  be  prepared  to  prove  the  latter,  if  he 
would  wish  to  confine  the  plaintiff  to  them  in  his  evidence  at 
the  trial.  See  Morgan  v.  Harris,  2  Tyr.  385.  Where,  to  a 
plea  of  set  off,  particulars  were  annexed,  without  any  order  of 
a  judge  for  that  purpose ;  and  at  the  trial  it  was  objected  that 
no  evidence  could  be  given  of  the  set  off,  as  the  particulars 
were  entituled  in  the  Exchequer  instead  of  the  King's  Bench : 
but  Littledate,  J.  held  that  the  mistake  was  immaterial,  as  the 
particulars  had  not  been  delivered  under  a  judge's  order. 
Lewis  v.  Hilton,  5  Dowl.  267. 

Delivered  under  judge's  order.']  In  all  cases  where  the  cause 
of  action  is  not  fully  and  specifically  disclosed  by  the  declara- 
tion, or  by  the  particulars  (if  any)  annexed  to  it  as  above 
mentioned,  the  defendant  may  obtain  the  particulars,  or  fur- 
ther and  better  particulars,  by  application  to  a  judge  at  cham- 
bers, upon  summons.  In  actions  of  indebitatus  assumpsit  and 
debt  on  simple  contract,  the  declaration  being  general,  it  is 
the  common  practice  thus  to  obtain  particulars  of  the  plaintiff's 
demand.  In  an  action  against  the  marshal  for  an  escape,  the 
court  have  ordered  the  plaintiff  to  give  the  particulars  of  the 
cause  of  action.  Webster  v.  Jones,  7  D.&.R.  774.  But  hi 
trespass,  trover  or  case,  the  court  or  a  judge  will  not  grant  s 
rule  or  order  for  particulars,  Stannard  v.  UUUkorne,  5  Dtsrl 
370,  unless  the  defendant  by  affidavit  state  that  he  does  not 
know  for  what  cause  of  action  the  plaintiff  is  proceeding- 
Snelling  v.  CkenneUs,  5  DowL  80.  So  in  an  action  on  a  bill  of 
exchange,  where  the  declaration  contained  but  one  count,  the 
court  refused  to  order  particulars,  and  said  that  it  was  never 
granted  unless  a  very  strong  case  were  made  out,  shewing  the 
necessity  for  it.    Brooks  v.  Parlor,  5  Dotal,  361 . 

Formerly  in  some  of  the  courts,  the  application  could  not 
be  made  until  after  the  defendant  had  appeared.  Bat  now, 
by  R.  G.  H.  2  W.  4,  s.  47,  "  a  summons  for  particulars  sad 
order  thereon  may  be  obtained  by  a  defendant  before  appear- 
ance, and  may  be  made,  if  the  judge  think  fit,  without  the  pro- 
duction of  any  affidavit."  The  only  effect  however  of  obtaining, 
the  order,  is,  to  stay  the  plaintiff's  proceedings  in  the  action, 
until  he  deliver  the  particulars :  the  defendant  will  not  be 
allowed  to  nonpros  him,  Burgess  v.  Swayne,  7  B.  &  C.  465. 
Sutton  v.  Clarke,  8  Bing.  1 65.  Somen  v.  King*  7  A*'-  l*5' 
nor  will  the  court,  by  rule  or  otherwise,  compel  him  to  deliver 
the  particulars.    Kirby  v.  Snowden,  4  Dowl.  191.    And  where 
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an  order  for  particulars  was  obtained  in  a  nonbailable  action, 
and  the  plaintiff,  instead  of  giving  them,  had  the  defendant 
arrested  in  a  fresh  action  for  the  same  cause,  the  arrest  was 
holden  to  he  regular.    Anon.  I  Dowl.  59 

In  ejectment,  the  court  will  stay  the  proceedings,  until  the 
lessor  of  plaintiff  give  the  particulars  of  the  premises  for  which 
the  action  is  brought ;  Doe  v.  Duke  of  Newcastle,  7  T.  3l  tt. 
333,  ft. ;  and  in  ejectment  for  a  forfeiture,  until  he  give  particu- 
lars of  the  breaches  of  covenant,  &c.,  on  which  he  intends  to 
rely.    Doe  v.  PkUtipt,  6  T.  H.  597. 


of  set  of.]  The  court  will  order  a  defendant  to 
deliver  particulars  of  his  set  off,  in  the  same  cases  in  which 
they  would  make  him  deliver  particulars  of  his  demand,  if  he 
had  brought  an  action  to  recover  the  amount.  If  be  deliver 
them,  the  plaintiff,  we  have  seen,  ante,  p,  491,  is  bound  to 
annex  a  copy  of  them  to  the  record,  at  the  time  he  enters  it 
with  the  judge's  marshal. 

Delivery  of  particulars.']  The  particulars  delivered  under  a 
judge's  order,  should  be  made  out  with  sufficient  certainty  and 
particularity ;  otherwise  a  judge  will  order  the  plaintiff  to  give 
further  and  better  particulars.  Giving  particulars  as  general 
as  the  declaration  itself,  would  be  deemed  a  contempt  of  the 
order.  Brown  v.  Watts,  1  Taunt.  353.  But  there  is  no  ob* 
jection  to  refer  generally  in  such  particulars,  to  an  account 
already  delivered.  Hatchet  v.  Marshall,  Peake,  1 72.  Formerly 
it  was  holden  that  a  plaintiff,  in  his  particulars  was  obliged  to 
insert  the  different  items  on  the  credit,  as  well  as  on  the  debit 
aide;  Mitchell  v.  Wright,  1  Bsp.  280.  Adlmgton  v.  Appleton, 
2  Camp.  410;  but  this  is  no  longer  insisted  upon,  see  Diet. 
per  Patteson,  J.  m Smith*.  Eldridge,  1  Hot.  &  W.  527,  5  Nev. 
s\  M.  410, 408,  nor  will  the  court  compel  the  plaintiff  to  do  so. 
Penprase  v.  Crease,  4  Dowl,  711.  If  on  the  other  hand  the 
plaintiff  make  a  mistake  in  his  particulars,  he  may  have  leave 
from  a  judge,  upon  summons,  to  amend  them.  But  he  can- 
not remedy  the  defect,  by  delivering  a  second  particular,  with- 
out a  judge's  order  for  that  purpose.  Drown  v.  Watts,  1  Taunt. 
353,  unless  by  consent. 

The  form  of  the  bill  of  particulars,  may  be  thus :  "  This  ac- 
tion is  brought  to  recover  the  [amounf  or  "  balance]  of  the 
following  account ."  Then  set  out  the  account,  and  conclude 
thus :  ."  The  above  are  the  particulars  of  the  plaintiff's  demand 
in  this  action;  and  the  said  plaintiff  intends  at  the  trial  to  rely 
on  all  or  every  of  the  counts  m  the  declaration  m  Mm  cause  for 
the  recovery  if  the  same ;" — to  be  intituled  in  the  court  and 
cause,  and  signed  and  directed  as  an  ordinary  notice.  If  the 
particulars  can  be  comprised  within  three  folios,  the  copy 
annexed  to  the  declaration  must  be  given  in  full ;  if  not,  it 
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may  be  such  a  statement  of  the  cause  of  action  as,  a  though 
not  stating  the  particulars,  will  shew  with  sufficient  certainty 
for  what  the  action  is  brought.  But  the  copy  delivered  under 
the  judge's  order,  must  shew  the  particulars  of  the  cause  of 
action,  fully  and  explicitly,  as  has  been  already  mentioned. 
The  particulars  in  ejectment  and  other  cases,  can  readily  be 
framedtfrom  the  above  form. 

If  there  be  a  mistake  in  the  particulars  as  to  dates,  Mikcood 
v.  Walter,  2  Taunt.  224.  Fleming  v.  Crisp,  5  Dowl.  454,  or 
other  matter,  Day  v.  Bower,  1  Camp.  69,  n.  Davis  v.  Edwards, 
3  M.  &  S.  380.  Harrison  v.  Wood,  8  Bing.  371.  Lambirik 
v.  ftoff.  Id.  AW.  Green  v.  Clark,  1  Dowl.  18.  Tcnnyv.  Moody, 
3  Bing.  3.  Spencer  v.  Bates,  1  Gale  108,  which  does  not  deceive 
or  mislead  the  opposite  party,  it  will  not  be  deemed  material. 
Nor  can  a  variance  between  the  particulars  and  the  writ,  in 
the  cause  of  action,  be  made  the  subject  of  objection.  Addis 
v.  Jones,  3  Dowl.  164. 

Time  for  pleading  after  it.]  By  R.  G.  H.  2  W.  4,  s.  48,  •«  a 
defendant  shall  be  allowed  the  same  time  for  pleading,  after 
the  delivery  of  particulars  under  a  judge's  order,  which  he  had 
at  the  return  of  the  summons;  nevertheless  judgment  shall 
not  be  signed  till  the  afternoon  of  the  day  after  the  delivery 
of  the  particulars,  unless  otherwise  ordered  by  the  judge." 
But  where  the  order  for  particulars  is  refused,  the  practice  in 
this  respect  is  not  so  well  defined  or  ascertained.  The  court 
of  King's  Bench  held  that  the  plaintiff  could  not  sign  judgment 
as  for  want  of  a  plea,  on  the  same  day  that  the  defendant's 
summons  for  particulars  was  dismissed,  the  plaintiff  not  hav- 
ing attended  until  the  third  summons,  and  being  therefore  the 
cause  of  the  delay.  Qlooerv.  Whatmore,  8  D.&R.  607.  But 
where  the  plaintiff  attends  the  first  summons,  the  defendant 
should  in  prudence  be  prepared  tp  plead  instanier,  or  should 
at  least  plead  on  the  same  evening.  See  Hughes  v.  Waiden 
and  other  eases,  ante,  p.  417. 


PAUPERS,  ACTIONS  BY. 

Admission  to  sue.]  A  person  will  be  admitted  to  sue,  or  to 
continue  a  suit,  in  forma  pauperis,  if  he  will  obtain  a  certificate 
from  a  barrister  that  he  has  a  good  cause  of  action,  and  will 
make  an  affidavit  that  he  is  not  worth  £5,  except  his  wearing 
apparel  and  the  matter  in  question.  The  proceeding  for  this 
purpose  is  by  petition  to  the  chief  justice  or  chief  baron  of  the 
court;  see  the  form  of  the  petition,  Arch.  Forms,  519 ;  of  the 
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certificate  of  counsel,  Id.  520 ;  and  of  the  affidavit  of  the  plain- 
tiff's poverty,  Id.  520.  Take  these  to  the  judge's  clerk,  and 
he  'will  make  out  the  order ;  you  must  then  annex  a  copy  of 
the  order  to  the  declaration,  or  to  the  first  proceeding  after 
the  order  has  been  obtained.  The  order  itself,  when  produced 
at  the  offices  of  the  court,  will  excuse  the  plaintiff  from  the 
payment  of  fees.  The  proceedings  in  the  cause,  of  course,  are 
the  same  as  in  ordinary  cases. 

It  is  not  however  in  every  case  that  the  judge  will  grant  an 
order.  It  has  been  refused  in  a  second  action  of  ejectment, 
for  the  same  premises,  on  the  same  title ;   Goodtitle  v.  Mayo, 

1  Tidd.  94  ;  and  would  probably  be  refused  in  all  vexatious  ac- 
tions. And  a  person  will  not  be  admitted  to  defend  an  action 
in  formd  pauperis,  in  any  case.  See  R.  v.  Pearson,  2  Burr.  1039. 

In  what  eases  dispaupered.']  If  a  person  who  has  been  ad- 
mitted to  sue  in  formd  pauperis,  be  guilty  of  any  vexatious 
delay  in  the  conduct  of  his  cause,  the  court  upon  application 
will  dispauper  him  ;  but  they  will  not  oblige  him  to  pay  costs. 
Doe  v.  Trussell,  6  East,  505.  Afterwards,  he  will  be  as  liable 
for  costs  subsequently  incurred,  as  any  other  plaintiff.  Where 
such  an  application  was  made  after  judgment  as  in  case  of 
nonsuit,  Bay  ley,  J.  held  that  it  could  not  be  granted ;  for  by 
the  judgment  the  action  was  already  at  an  end.  Gale  v.  Leckie, 
6  M.St S.  228. 

Costs.]  The  plaintiff's  counsel  and  attorney,  and  the  officers 
of  the  court,  shall  act  for  him  gratis;  11  H.  7,  c.  12;  but 
their  fees  shall  be  paid  afterwards,  out  of  the  produce  of  the 
action,  if  the  plaintiff  recover.  Also,  he  is  not  obliged  to  pay 
costs  to  the  defendant,  Rice  v.  Brown,  1  B.  &  P.  39.  Bloody. 
Lea,  3  WUs.  24,  except  in  one  case,  by  R.  G.  H.2W.  4,  s.  110, 
by  which  it  is  ordered  that  "  where  a  pauper  omits  to  proceed 
to  trial,  pursuant  to  notice  or  an  undertaking,  he  may  be  called 
upon  by  a  rule  to  shew  cause  why  he  should  not  pay  costs, 
though  he  has  not  been  dispaupered."    See  Doe  v.  Edwards, 

2  Dowl.  471.    The  rule  is  a  rule  nisi  only.     S.  C.  Id.  468. 
The  plaintiff  however  is  entitled  to  costs,  if  he  succeed. 

Where  an  action  for  false  imprisonment  was  brought  by  a 
plaintiff  in  formd  pauperis,  against  six  defendants,  and  the  de- 
claration contained  four  counts  ;  at  the  trial  the  plaintiff  re- 
covered against  three  of  the  defendants  only,  on  one  of  the 
counts :  the  court  held  that  the  defendants  acquitted  were 
not  entitled  to  costs ;  that  the  plaintiff  was  entitled  to  his 
full  costs  on  the  one  count  on  which  he  bad  a  verdict,  and  that 
the  defendants  were  not  entitled  to  have  their  costs  on  the 
other  counts,  on  which  they  succeeded,  deducted.  Gougenheim 
v.  Lane,  et.  al.  4  Dowl.  482,  1  Gale,  343. 
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PAYMENT  OF  MONEY  INTO  COURT. 
1.  In  Ordinary  Cotes. 

In  what  actions.]  By  stat.  3  ft  4  W.  4,c»42,  s.  21,  "it  stall 
be  lawful  for  the  defendant,  in  all  personal  actions  (except 
actions  for  assault  and  battery,  false  imprisonment,  libel, 
slander,  malicious  arrest  or  prosecution,  criminal  conversation, 
or  debauching  of  the  plaintiff's  daughter  or  servant),  by  leave 
of  any  of  the  superior  courts  where  such  action  is  pending,  or 
a  judge  of  any  of  the  said  superior  courts,  to  pay  into  court  a 
sum  of  money,  by  way  of  compensation  or  amends,  in  such 
manner  and  under  such  regulations  as  to  the  payment  of  costs 
and  the  form  of  pleading*  as  the  judges  of  the  said  courts  or 
eight  or  more  of  them  shall,  by  any  rules  or  orders  by  them  to 
be  from  time  to  time  made,  order  and  direct." 

It  is  right  to  observe,  that  payment  of  money  into  court, 
has  in  general  the  effect  of  admitting  the  cause  of  action  stated 
in  the  declaration  or  count,  in  respect  of  which  it  is  paid  in. 
But  it  is  deemed  to  be  an  admission  of  it.  only  to  the  extent  of 
the  money  paid  in ;  and  it  does  not  preclude  the  defendant 
from  pleading  or  setting  up  any  defence  he  may  think  fit,  to 
the  residue  of  the  cause  of  action.  Reid  v.  Dickons,  5  B.  &  Ad. 
499.  Booth  v.  Howard,  5  Dowl.  438.  As  this  however  is  a 
question  of  evidence,  and  not  of  practice,  we  shall  not  treat 
further  of  it  here,  but  refer  the  reader  to  the  text  books  on 
evidence,  where  he  will  find  the  matter  particularly  treated  of. 

When  and  how  paid  in.]  As  the  payment  of  money  into 
court  must  be  pleaded,  it  must  of  course  be  paid  into  court 
before  plea  pleaded.  As  the  court  however  have  the  power  of 
allowing  a  defendant  to  amend  his  pleas,  by  adding  a  new  one, 
they  may,  if  they  think  fit,  allow  him  to  pay  money  into  court 
at  any  time  before  trial.  They  have  done  so,  even  after  grant- 
ing a  new  trial,  Anon.  I  Tidd.  672,  and  after  setting  aside  the 
execution  of  a  writ  of  enquiry.  Day  v.  Edwards,  I  Tasmt. 
491. 

By  R.  G.  H.  2  W.  4,  s.  55,  "  in  all  cases  in  which  money 
may  be  paid  into  court,  leave  to  pay  it  in  may  be  obtained  by 
a  side  bar  rule."  But  by  R.  G.  H.  4  W.  4,  r.  2,  s.  1ft,  "  no 
rule  or  judge's  order  to  pay  money  into  court  shall  be  neces- 
sary, except  under  the  3  &  4  W.  4,  c.  42,  s.  21,  but  the  money 
shall  be  paid  to  the  proper  officer  of  each  court,  who  shall  give 
a  receipt  for  the  amount  in  the  margin  of  the  plea,  and  the 
said  sum  shall  be  paid  out  to  the  plaintiff  on  demand." 

The  money  must  now  be  paid  in  at  the  masters'  office,  and 
by  the  masters  will  be  paid  into  the  bank  of  England,  to  the 
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* 

credit  of  the  suitors'  fund.  See  I  Vict.  c.  30,  $ .  9.  The  money 
is  afterwards  paid  to  the  party  entitled  to  it,  by  checks  on  the 
bank  of  England,  signed  by  two  or  more  of  the  masters.  The 
money  may  be  paid  in,  either  on  the  whole  declaration,  or  on 
any  particular  count.  But  it  cannot  be  paid  iti  on  a  part  of  a 
count,  the  whole  of  which  applies  to  a  demand  for  unliquidated 
damages.    Hodgei  v.  Ld,  Litchfield,  2  Dowl,  741. 

Plea,  4rc]  By  R.  G.  H.  4  W.  4,  r.  2,  s.  17,  "  where  money 
is  paid  into  court,  such  payment  shall  be  pleaded  in  all  cases, 
and  as  near  as  may  be  in  the  following  form,  mutatii  mu« 
tanou." 

The  day  of 

C.  J>."|     The  defendant,  by  hit  attorney  [or  in  person, 

ats.  >  #c]  says  that  the  plaintiff  ought  not  further  to 
A.  B.J  maintain  his  action ;  because  the  defendant  now 
brings  into  court  the  sum  of  £  ,  ready  to  be  paid  to  the 

plaintiff'  And  the  defendant  further  says,  that  the  plaintiff  has 
net  sustained  damages  [or  in  actions  of  debt,  that  he  is  not  in* 
debted  to  the  plaintiff]  to  a  greater  amount  than  the  said  sum, 
$£-,  tn  respect  of  the  cause  of  action  in  the  declaration  men- 
tioned; and  this  he  is  ready  to  verify:  Wherefore  he  prays 
judgment,  if  the  plaintiff  ought  further  to  maintain  his  action. 
See  Sharman  v.  Stevenson,  3  Dowl.  709.  Coates  v.  Stevens, 
Id.  784.    Adlard  v.  Booth,  1  Bing.  N.  C.  693. 

By  R.  6.  H.  4  W.  4,  r.  2,  s.  19,  the  plaintiff,  after  delivery 
of  a  plea  of  payment  of  money  into  court,  shall  be  at  liberty 
to  reply  to  the  same,  by  accepting  the  sum  so  paid  into  court 
In  foil  satisfaction  and  discharge  of  the  cause  of  action  in  re- 
spect of  which  it  has  been  paid  in ;  and  he  shall  be  at  liberty 
in  that  case  to  tax  his  costs  of  suit,  and  in  case  of  non-pay- 
ment thereof  within  forty-eight  hours,  to  sign  judgment  for 
his  costs  of  suit  so  taxed :  or  the  plaintiff  may  reply,  "  that  he 
has  sustained  damages'3  [or  "  that  the  defendant  is  indebted  to 
him,"  as  the  case  may  be]  "  to  a  greater  amount  than  the  said 
sum ;"  and  in  the  event  of  an  issue  thereon  being  found  for 
the  defendant,  the  defendant  shall  be  entitled  to  judgment  and 
his  costs  of  suit. 

However,  whether  the  plaintiff  proceed  to  trial  or  not,  the 
money  paid  into  court  in  any  event  belongs  to  him ;  and  he  is 
entitled  to  it,  although  he  recover  a  smaller  sum,  Elliott  v. 
Callow,  2  Salk.  597.  Anon.  Barnes,  199,  or  even  although  he 
be  nonsuit,  Lane  v.  Wilkinson,  M.  S.  B.  2761,  or  although  the 
defendant  die'  before  the  suit  is  terminated ;  Knapton  v.  Drew, 
Pr.  Reg,  251 ;  or  if  the  plaintiff  die,  his  executor,  &c.  will  be 
entitled  to  it.    Crockay  v.  Martin,  Barnes,  199.    In  no  case 
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whatever  can  the  defendant  have  it  back.  Per  Bullet,  J.  in 
Malcolm  v.  PuUarton,  2  T.  R.  648.  By  taking  the  money  out 
of  court,  the  plaintiff  waives  all  objection  to  the  regularity  of 
the  rule  for  paying  it  in.     Griffith  v.  Williams,  1  T.  R.  710. 

Costs.")  If  the  plaintiff,  instead  of  proceeding  in  the  action, 
reply  that  he  accepts  the  sum  paid  in  in  full  satisfaction,  he 
will  be  entitled  to  his  costs  up  to  that  time ;  R.  G.  H.  4  W.  4, 
r  2,  *.  19,  supra;  and  it  was  so  formerly  in  all  the  courts. 
Even  where  the  sum  paid  in  was  under  40*.  the  court  held 
that  as  the  replication  in  satisfaction  put  an  end  to  the  suit, 
the  defendant  could  not  be  allowed  afterwards  to  enter  a  sug- 
gestion on  the  roll,  for  costs  under  a  court  of  requests  Act. 
F errant  v.  Morgan,  1  Gale,  156.  Where  the  plea  of  payment 
into  court  is  not  the  only  plea,  and  there  are  other  issues  on 
the  record  at  the  time  the  plaintiff  accepts  the  sum  paid  in, 
see  as  to  the  costs  of  the  other  issues  in  such  a  case,  Goodee 
v.  Goldsmith,  5  Dowl.  288.  Coates  v.  Stevens,  3  Dowl.  784. 
Where  the  plaintiff  had  replied  damages  ultra,  but  in  shewing 
cause  against  a  rule  for  judgment  as  in  case  of  a  nonsuit,  he 
expressed  a  desire  to  be  allowed  to  take  the  money  out  of 
court,  the  court  allowed  him  to  do  so,  upon  his  amending  hii 
replication,  and  paying  the  defendant  his  costs  incurred  since 
the  payment  of  the  money  into  court.  Kelly  v.  Mint,  5 
Dowl.  293. 

Formerly,  if  a  defendant  offered  to  pay  a  sum  of  money  in 
satisfaction  of  the  action,  and  the  plaintiff  refused  it,  and  the 
defendant  then  paid  the  amount  into  court,  if  the  plaintiff 
afterwards  took  the  money  out  of  court,  and  proceeded  to  tax 
his  costs,  the  court  in  general  allowed  the  plaintiff  his  costs  up 
to  the  time  of  the  offer  only,  and  not  to  the  time  of  paying  the 
money  into  court.  Haley.  Baker,  2  Dowl.  125.  Marryotty. 
Clapp,  I  Dowl.  701.  James  v.  Raggett,  2  B.  &  A.  776.  So*- 
bridge  v.  CoxweU,  4  Taunt.  255.  Golding  v.  Grace,  2  W.  Bl. 
740.  Zewin  v.  Cowett,  2  Taunt.  203.  But  whether  the 
court  could  now  do  so,  consistently  with  the  above  general 
rule  upon  the  subject,  may  very  well  be  doubted. 

If  on  the  other  hand  the  plaintiff  reply  damages  ultra,  and 
have  a  verdict,  he  shall  have  his  costs,  as  in  ordinary  cases. 
But  if  the  defendant  have  a  verdict,  he  shall  be  entitled  to 
judgment  and  his  costs,  R.  G.  H.  4  W.  4,  r.  2,  *.  19,  ante,  p.  497, 
as  was  formerly  the  case  in  the  court  of  King's  Bench,  Ste- 
venson v.  York,  4  T.  R.  10,  and  not  merely  to  his  costs  incurred 
since  the  payment  of  the  money  into  court,  as  was  formerly 
the  practice  in  the  courts  of  Common  Pleas  and  Exchequer. 
Wilton  v.  Place,  2  B.  &  P.  56.  Edwards  v.  Harrison,  1 1  Price, 
533.  but  see  Jeffs  v.  Smith,  4  Taunt.  196.  And  the  same, 
when  the  plaintiff  is  nonsuit,  Rabell  v.  Hudson,  4  7.  R.  10,  or 
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a  juror  withdrawn,  Stodhart  Y.Johnson,  3  7*.  R.  657,  or  where 
the  plaintiff  discontinues  the  action,  after  proceeding  in  it, 
Berwick  v.  Symonde,  Say.  196,  or  there  is  judgment  against 
him  as  in  case  of  a  nonsuit,  Crosby  v.  Olorenshaw,  2  M.  &  S. 
335,  or  judgment  of  non  pro*.  Postle  v.  Beckington,  I 
Marsh.  510. 

By  R.  G.  H.  2  W.  4,  a.  104,  "Where  money  is  paid  into 
court  in  several  actions  which  are  consolidated,  and  the  plain- 
tiff, without  taxing  costs,  proceeds  to  trial  on  one,  and  fails, 
he  shall  be  entitled  to  costs  on  the  others,  up  to  the  time  of 
paying  money  into  court." 

2.  In  other  Cases. 

By  defendant  upon  a  tender.]  The  defendant  must  pay 
money  into  court  upon  a  plea  of  tender,  otherwise  his  plea 
may  be  treated  as  a  nullity.  1  Str.  638.  And  the  plaintiff  in 
that  case  may  take  the  money  out  of  court,  though  he  im- 
peach the  tender.    Le  Grew  v.  Cooke,  I  B.  &  P.  332. 

By  plaintiff  **  Replevin.']  In  replevin,  where  there  were  se- 
veral avowries  for  rent,  the  court  allowed  the  plaintiff  to  pay 
money  into  court,  with  respect  to  the  rent  claimed  in  one  of 
them.     Vernon  v.  Wynne,  1  H.  Bl.  24. 

By  Justices  of  Peace.'}  In  an  action  against  a  justice  of  peace, 
for  any  thing  done  by  him  in  the  execution  of  his  office,  he 
may  tender  amends  at  any  time  within  one  calendar  month 
after  notice  of  action ;  and  if  not  accepted,  he  may  plead  the 
tender  in  bar,  together  with  the  plea  of  not  guilty.  24  G.  2, 
r.  44,  s.  2.  Or  if  the  defendant  have  neglected  to  tender 
amends  within  that  time,  he  may  pay  the  money  into  court 
afterwards  and  before  issue  joined,  with  the  leave  of  the  court ; 
Id.  s.  3 ;  and  the  court  have  allowed  this  to  be  done  even  after 
issue  joined.  Nestor  v.  Newcome,  3  B.  &  C.  159.  Devaynes  v. 
tBoys,  7  Taunt.  33. 

to  lieu  of  Bail.]  In  what  cases  money  may  be  deposited 
with  the  sheriff  upon  an  arrest,  and  by  him  paid  into  court, 
instead  of  giving  a  bail  bond, — and  in  what  cases  money  may 
be  paid  into  court  in  lieu  of  bail,— have  been  already  discussed. 
See  ante,  p.  103,  202.  In  one  case,  the  court  of  King's  Bench 
allowed  money  thus  paid  in  lieu  of  bail,  to  be  converted  into 
a  payment  of  money  into  court  in  the  ordinary  sense  of  the 
term.  Hubbard  v.  iVUkinson,  8  B.  &  C.  496,  ante,  p.  203. 
But  the  court  of  Common  Pleas  have  since  refused  to  allow  a 
part  of  the  sum  thus  paid  in,  to  stand  as  a  payment  into  court 
on  a  plea  of  tender ;  Stultz  v.  Heneage,  10  Bing.  561,  2  Dowt. 
806 ;  and  in  a  still  later  case,  have  refused  to  allow  it  to  be 
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converted  into  an  ordinary  payment  of  money  into  court. 
Ball  v.  Stafford,  I  Hodg.  316,  4  DowL  327. 


PEERS  AND  MEMBERS  OF  PARLIAMENT. 

Action*  against.']  The  present  mode  of  proceeding  against 
any  person  having  "  privilege  of  peerage  or  of  parliament," 
is  the  same  as  against  all  other  persons  in  non-bailable  actions, 
namely,  by  writs  of  summons  and  distringas.  2  W.  4,  c.  39, 
t.  1.  And  the  process,  &c.  need  not  describe  them  as  having 
privilege  of  Parliament.  See  Everett  v.  Wharton,  5  M.6lS. 
321.  They  have  still  the  privilege  from  arrest,  see  Coatesx. 
Li.  Hawarden,  7  B.  &  C.  388.  and  2  W.  4,  e.  39,  s.  19,  and 
cannot  be  sued  by  capias,  unless  perhaps  when  sued  Jointly 
with  others  not  so  privileged,  in  which  came  the  peer  or 
member  shall  only  be  served  with  the  process,  and  the  others 
arrested.  See  2  W.  4,  c.  39,  s.  4.  The  execution  against 
them  cannot  be  by  ca.  sa.  See  ante,  p.  35,  102.  and  see  bigty 
v.  Alexander,  I  DowL  713,  ante,  p.  377. 

Attachment.]  A  peer,  Walker  v.  Ld.  Grosvenor,  7  T.  R. 
171.  andante,  p.  121,  or  member  of  the  house  of  commons, 
Catmur  v.  KnatchbuU,  7  T.  R.  448,  cannot  be  arrested  upon, 
or  proceeded  against  by,  attachment,  for  non-payment  of 
money ;  for  the  attachment  in  such  a  case  is  in  the  nature  of 
dvil  process.  But  in  other  cases,  it  seems,  he  is  liable  to  an 
attachment.    R.  v.  Bp.  of  St.  Asaph,  I  mis.  332. 

Under  the  Bankrupt  Act.]  By  stat.  6  G.  4,  c.  16,  s.  10, 
Where  a  member  of  parliament,  subject  to  the  bankrupt  laws, 
is  indebted  to  any  creditor  or  creditors,  to  such  an  amount  as 
is  requisite  to  support  a  commission, — if  such  creditor  or 
creditors  shall  make  an  affidavit  of  debt,  and  serve  the  defen- 
dant with  a  summons,  ftc.  as  directed  by  the  statute,  the  de- 
fendant must  then,  within  one  calendar  month,  pay  or  com* 
pound  the  debt  to  the  satisfaction  of  his  creditors,— or  enter 
an  appearance  to  the  action,  and  give  a  bond  with  two  sure- 
ties for  the  payment  of  any  sum  that  may  be  recovered 
against  him,  with  costs:  otherwise  such  member  of  parliament 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy, 
and  a  fiat  may  be  sued  out  against  him.  See  Hunter  v.  Campbell, 
Z  B.&.A.  273.  and  see  Arch.  Forms,  462.  The  form  of  the 
process  is  given  by  stat.  2  W.  4,  e.  39,  s.  9.  and  Sch.  No.  6. 
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PENAL  ACTIONS. 

Proceedings  in.]  The  process  is  by  writ  of  summons  and 
distringas,  unless  the  statute  giving  the  penalty  allow  the  de- 
fendant to  be  holden  to  bail,  and  then  by  writ  of  capiat. 
These  writa  are  in  the  ordinary  form,  except  that  after  the 
words  "at  the  suit  of."  [the  plaintiff] y  you  add  "who  suet  at 
well  for  our  Lady  the  Queen  as  for  himself  in  this  behalf"  or  as 
the  case  may  be.  As  to  the  time  limited  for  bringing  the  ac- 
tion, see  ante,  p.  436. 

Let  the  declaration  be  drawn  by  counsel  or  a  pleader.  The 
venue  must  be  laid  in  the  county  in  which  the  offence  was 
committed.  31  El,  c.  5.  see  Arch.  PL  &Ev.19. 

The  other  proceedings  in  the  cause,  are  the  same  as  in  ordi- 
nary cases. 

The  plaintiff,  if  he  recover,  is  not  entitled  to  costs,  unless 
given  to  him  expressly  by  statute ;  ante,  p.  244 ;  but  the  defen- 
dant will  be  entitled  to  costs,  if  he  have  judgment.  1  El.  c. 
53.    Ante,  p.  261. 

Compounding. 1  Compounding  penal  actions  without  the 
leave  of  the  court,  renders  the  parties  liable  to  pay  a  penalty  of 
£10,  and  to  stand  in  the  pillory  ;  18  El.  c.  5,  s.  3;  but  with 
the  leave  of  the  court,  and  where  the  crown  is  concerned,  with 
the  consent  of  the  attorney  general,  Howard  v.  Sower  by,  1 
Taunt.  103.  Sheldon  v.Mumford,  5  Taunt.  268.  R.  v.  Gibbs, 
3  Dot?/.  345,  the  informer  and  the  defendant  may  compound 
the  action.  18  El.c.  b,s.  3,  6.  See  Whitehead  v.  Wynn,  5  Af.  & 
S.  427.  Also,  by  R.  G.  H.  2  W.  4,  s.  99,  "  leave  to  compound 
a  penal  action  shall  not  be  given,  in  cases  where  part  of  the 
penalty  goes  to  the  crown,  unless  notice  shall  be  given  to  the 
proper  officer ;  but  m  other  cases  it  may."  The  court  seldom 
refuse  leave  to  compound,  where  the  crown  is  concerned,  and 
the  consent  of  the  attorney  general  is  obtained ;  but  they  are 
more  strict  in  other  cases.  See  Hemson  v.  Speange,  2  Smith, 
195,  Howell  v.  Mortis,  1  WUs.  79.  Belli*  v.  Beale,  1  Chit.  381, 
n.  The  informer,  besides  his  moiety  of  the  penalty,  as  com- 
pounded, is  allowed  also  to  stipulate  for  the  payment  of  his 
costs  by  the  defendant,  North  v.  Smart,  1  B.  &  P.  5,  even  in 
cases  where  the  plaintiff  would  not  be  entitled  to  costs  if  he 
had  proceeded  to  trial,  Wood  v.  Johnson,  &  Wood  v.  Cassin,  2 
W.  BL  1 157,  provided  in  this  latter  case  the  sum  stipulated 
for  costs,  be  not  so  greatly  disproportionate  to  the  penalty,  as 
to  shew  that  the  composition  is  collusive,  and  for  the  sake  of 
the  costs  only.    Id.  see  Lee  v.  Cass,  2  Taunt.  213. 

The  motion  for  leave  to  compound,  cannot  be  made  until 
after  plea  pleaded.    R.  v.  Collier,  2  Dow  I.  58 1 .    But  it  may  be 
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made  at  any  time  after  plea  and  before  trial;  and  in  some 
cases,  under  particular  circumstances,  the  court  have  allowed 
it  to  be  done  even  after  verdict.  Maughan  v.  Walker,  5  T.  R. 
98.  Morgan  v.  Lute,  1  Chit.  381.  but  wee  Crowder  v.  Wag- 
staff,  1  B.  &  P.  18. 

The  notice  to  the  proper  officer,  must  be  first  given.  Supra. 
Then  the  attorney  general's  consent,  indorsed  on  a  motion 
paper,  must  next  be  obtained.  Supra.  Then  the  Queen's  part 
of  the  penalty  must  be  paid ;  in  the  Queen's  Bench  to  the 
master  of  the  Crown  Office,  R.  M.  1  0.3.  Brown  v.  Bailey, 
4  Burr.  1929,  and  in  the  other  courts  to  the  masters.  See 
Wood  v.  Ellis,  2  W.  Bl.  1 154.  The  motion  is  then  made  on  an 
affidavit  of  these  facts,  and  the  production  of  the  attorney 
general's  consent;  and  the  court  grant  the  rule.  See  the 
form  of  the  affidavit,  See  Arch.  Forms,  546.  And  as  to  the  rule, 
see  R.  E.  33  O.  3.  B.  tt.    King  v.  Clifton,  5  T.  R.  257. 


PLEA. 

1.  Form,  %c.  of  Pleat. 

Title  and  commencement.']  The  plea  must  be  correctly  inti- 
tuled in  the  court.  It  must  also  be  intituled  of  the  day  of 
the  month  and  year  when  pleaded,  and  of  no  other  time  R. 
PI.  H.  4  W.  4,  /.  t .  1.  It  shall  commence  thus ;  The  said  de- 
fendant by  his  attorney  or  in  person,   8fc.  says  that 

.  Id.  s.  10.  And  it  is  not  necessary  to  insert  the  allega- 
tion of  actionem  non  in  the  commencement,  or  a  prayer  of 
judgment  in  the  conclusion,  unless  the  plea  be  pleaded  to 
part  of  a  count  only.  See  Id.  s.  9.  Bird  v.  Higgtnson,  2  Ad. 
&  K.  696.  The  name  of  the  cause  must  be  inserted  in  the 
margin :  but  it  is  sufficient  to  state  it  thus,  Styles  ats.  Nokes ; 
and  it  is  not  necessary  to  state  the  character  in  which  the 
parties  sue  or  are  sued.    Dale  v.  Beer,  7  East,  333. 

General  issues.]  The  general  issue  in  assumpsit,  after  the 
commencement,  as  above  mentioned,  is  thus : — says  that  he 
did  not  promise  [or  undertake  or  promise,  according  to  the 
allegation  in  the  declaration]  in  manner  and  form  as  the  said 
plaintiff  h*1*  above  thereof  complained  against  Mm ;  and  of  this 
he  puts  himself  upon  the  country,  &c. 

In  debt  on  simple  contract,  thus : — says  that  he  newer  was 
indebted  in  manner  and  form  as  in  the  declaration  alleged ; 
and  of  this  he  puts  himself  upon  the  country,  6fc.  R.  PI.  4  W. 
4,  ll.s.  1. 
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In  debt  on  bond,  &c.  thus :— -says  that  the  said  writing  obli- 
gatory [or  indenture,  or  deed  poll]  it  not  his  deed;  and  of  this 
he  puts  himself  upon  the  country,  Sfc.  And  the  like  in  cove- 
vant. 

in  case  of  trover,  thus : — says  that  he  is  not  guilty  of  the 
premises  above  laid  to  his  charge,  in  manner  and  form  as  the 
laid  plaintiff  has  above  thereof  complained  against  him ;  and 
of  this  he  puts  himself  upon  the  country,  fyc. 

In  trespass  thus  : — says  that  he  is  not  guilty  of  the  said  sup- 
posed trespass  above  laid  to  his  charge,  or  any  part  thereof, 
in  manner  and  form  as  the  said  plaintiff  has  above  thereof  com- 
plained against  him ;  and  of  this  he  puts  himself  upon  the 
country,  fyc. 

In  ejectment  thus : — says  he  is  not  guilty  of  the  said  sup* 
posed  trespass  and  ejectment  above  laid  to  his  charge,  or  any 
part  thereof,  in  manner  and  form  as  the  said  plaintiff  has  above 
thereof  complained  against  him;  and  of  this  he  puts  himself 
upon  the  country,  Sfc. 

To  a  count  upon  a  bill  of  exchange  or  promissory  note, 
the  general  issue  non  assumpsit  cannot  be  pleaded;  but  in 
such  a  case  a  plea  of  denial  must  traverse  the  drawing,  mak- 
ing, accepting  or  indorsing,  &c.  R.  PL  4  W.  4,  II.  s.  1. 

Sham  Pleas.']  Where  a  plea  is  altogether  false  in  fact,  and 
is  pleaded  for  the  purpose  of  gaining  time,  it  is  called  a  sham 
plea.  The  usual  sham  plea,  formerly  adopted,  was  a  plea  of 
judgment  recovered  for  the  same  cause  of  action  in  another 
court ;  but  this  plea  can  no  longer  be  adopted  for  such  a  pur- 
pose :  for  now  by  R.  G.  H.  4  W.  4,  r.  1,  s.  8,  the  defendant  in 
the  margin  of  such  a  plea  must  state  the  date  of  the  judg- 
ment and  the  number  of  the  roll  (if  any)  otherwise  the  plain- 
tiff may  sign  judgment  as  for  want  of  a  plea;  or  if  the  defen- 
dant state  this,  and  state  it  falsely,  then,  upon  the  plaintiff 
producing  a  certificate  from  the  proper  officer  that  there  is  no 
such  judgment,  the  court  or  a  judge  may  give  him  leave  to 
sign  judgment.  This  rule,  however,  must  not  be  understood 
as  applying  to  a  plea  by  an  executor  of  judgments  recovered 
against  him.  Power  v.  Izod,  1  Bing.  N.  C.  304.  S.  C.  nom. 
Power  v.  Pry,  3  Dowl.  140. 

The  courts,  although  not  inclined  to  sanction  this  system 
of  sham  pleading,  feel  a  difficulty  in  interfering,  by  setting 
aside  the  plea,  or  allowing  the  plaintiff  to  treat  it  as  a  nullity 
and  sign  judgment  In  the  first  place,  the  plaintiff  cannot  of 
himself  treat  such  a  plea  as  a  nullity  and  sign  judgment,  un- 
less the  plea  appear  to  be  palpably  fictitious  on  the  face  of  it ; 
Bell  v.  Alexander,  6A/.&5.  133.  PhiUips  v.  Bruce,  Id.  134  ; 
and  even  if  it  be  so,  it  is  not  at  present  very  safe  to  sign 
judgment,  without  the  leave  of  the  court.  And  the  court 
wiU  not  grant  such  leave,  merely  on  an  affidavit  that  the  plea  is 
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fate,  Idiev.  Crutch,  I  Chit.  524.  Smith  v.  BackweU,  4  Btn^.  511 ; 
ami  jf«  young-  v.  Gadderer,  1  £tn£.  380,  nor  will  they  compel 
the  defendant  to  verify  it  by  affidavit;  Merrington  v.  Beckett, 

2  B.  &  C.  81 ;  for  that  would  be  in  fact  trying  the  merita  of 
the  cause  by  affidavit.  Nor  will  they  give  leave  to  sign  judg- 
ment, merely  because  the  plea  is  no  answer  to  the  action. 
Cowper  v.  Jones,  1  Hot  &  W*  642,  or  that  it  is  inconsistent 
wi.h  an  admission  previously  made  by  the  defendant.  La 
Forest  v.  Langan,  1  Hodg.  410.  But  if  a  sham  plea  be  palpa- 
bly fictitious  upon  the  face  of  it, — as  a  plea  of  judgments 
recovered  in  the  court  of  piepoudre  in  Bartholemew  fair. 
Blewitt  v.  Marsden,  10  Bast,  237,  or  a  judgment  recovered  in 
the  mayor's  court  in  London,  appearing  to  be  at  a  time  before 
the  cause  of  action  had  accrued,  Phillips  v.  Bruce,  6  if  .  s  S. 
134.  Lamb  v.  Pratt,  1  D.  &  R.  577,— the  court  will  give  the 
plaintiff  leave  to  sign  judgment.  Or  if  a  defendant  plead  two 
sham  pleas,  requiring  different  modes  of  trial,  Bones  v.  Ant- 
ter,  2  B.Sc  A.m.  Thomas  v.  Vandermoolen,  2B.fti.  197, 
or  a  plea  so  ingeniously  framed,  as  to  make  it  necessary  for 
the  plaintiff's  attorney  to  consult  counsel,  and  thereby  cause 
delay  and  expense,  Bartley  v.  Qodslahe,  2  B.&A.  199.  Shad- 
well  v.  Berthoud,  5  B.  &  A.  750.  M'Leish  v.  Welsh,  1  D.  & 
R.  447.  or  a  plea  raising  difficult  questions  of  law,  see 
Charles  v.  Marsden,  1  Taunt.  225,  or  a  plea  subtly  drawn  for 
the  purpose  of  ensnaring  the  plaintiff;    White  v.  Howard, 

3  Taunt  339.  and  see  MUey  v.  Walts,  1  Dowl.  648.  Jonet  v. 
Studd,  4  Bing.  663 :  in  these  cases  the  court  will  in  general 
give  the  plaintiff  leave  to  sign  judgment  as  for  want  of  a  plea, 
upon  his  producing  an  affidavit  of  the  falsehood  of  the  plea. 

Plea,  in  what  cases  treated  as  a  nullity.]  If  a  defendant 
plead  a  plea,  which  is  entirely  inapplicable  to  the  action, — 
such  as  non  assumpsit  in  an  action  of  debt,  Brennan  v.  Bgan, 

4  Taunt.  164,  or  the  like,  the  plaintiff  may  treat  the  plea  as  a 
nullity,  and  sign  judgment.  And  see  Hopgood  v.  Wright, 
2  New  Rep.  188.  But  nil  debit  to  debt  on  judgment,  although 
a  bad  plea,  is  not  a  nullity ;  Anon.  2  Chit.  239 ;  nor  is  "  not 
guilty"  in  assumpsit  a  nullity.  Aaron  v.  Chaundry,  2  6.&C. 
562.  If  a  plea  be  pleaded,  which  is  not  allowed  by  the  practice 
of  the  court,— such  as  a  plea  in  abatement  of  the  writ,  winch 
cannot  be  pleaded  without  oyer  of  the  writ,  and  oyer  of  the  writ 
is  never  granted,  Murray  v.  Hubbart,  I  B.St  P.  645, —the  plain, 
tiff  maytreat  it  as  a  nullityand  sign  judgment.  So  if  a  defendant 
be  under  terms  to  plead  issuably,  and  plead  a  plea  which  is  not 
issuable,  the  plaintiff  may  treat  it  as  a  nullity,  and  sign  judg- 
ment. See  post,  p.  508.  So,  if  a  defendant  plead  a  special 
plea,  not  signed  by  counsel,  Mdcher  v.  Billing,  3  Demi.  246 ; 
and  see  post,  p.  512,  or  plead  before  appearance,  see  Nottikm 
v.  Seserne,  2  Tyr.  304,  or  before  special  bail  pat  in  sod  per* 
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fected,  Sounder*  v.  Owen,  2  D.kR.  252,  or  before  declaration, 
Douglas  v.  Oreen.  2  Chit.  7,  the  plea  may  be  treated  as  a  nul- 
lity. A  plea  in  abatement  or  other  dilatory  plea,  without  an 
affidavit  to  verify  it,  may  be  treated  as  a  nullity ;  ante,  p.  3  ; 
but  such  a  plea  cannot  be  so  treated,  merely  because  the 
affidavit  of  verification  was  sworn  before  the  defendant's  at- 
torney. HorsfaU  v.  Matthewman,  3  M.  &  S.  154.  Nor  can  a 
plea,  which  would  merely  be  bad  on  demurrer,  although 
dearly  so,  be  treated  as  a  nullity ;  see  Smith  v.  Jones,  3  D. 
Jt  R.  621.  Cowper  v.  Jones,  4  Dowl.  591.  Alien  v.  Walker,  5 
Dotcl.  460.  Vere  v.  Goldsborough,  1  Bing.  N.  C.  353 ;  and 
much  less  so,  if  the  objectionable  part  may  be  rejected  as 
surplusage.  Risdale  v.  Kelly.  I  Dowl.  285.  Macdonnell  v. 
Macdonnell,  3  B.  &  P.  174.  So  where  there  was  a  mistake  of 
the  defendant's  christian  name  in  the  commencement  of  the 
plea,  it  was  holden  that  it  could  not  be  treated  as  a  nullity, 
on  that  ground.  Anon.  7  D.  8c  R.  511.  Nor  can  a  plea  be 
treated  as  a  nullity,  merely  because  it  was  delivered  after  nine 
o'clock  at  night,  Horsleyv.  Purdon,  2  Dowl.  228.  or  because 
it  was  pleaded  in  the  name  of  an  attorney  without  any 
written  authority  from  him,  Hill  v  Mills,  2  Dowl.  696,  or  in 
the  name  of  the  country  attorney,  where  the  appearance  was 
in  the  name  of  the  town  agent.  Buckler  v.  Rawlins,  3  B. 
St  P.  111. 

Even  in  cases  where  the  plea  may  be  treated  as  a  nullity, 
judgment  cannot  be  signed  until  after  the  time  for  pleading 
have  expired.  Nolleken  v.  Severn,  \  Dowl.  320.  Dakins  v. 
Wagner,  3  Dowl.  535.     Smith  v.  Rathbone,  5  Dowl.  401 . 

2.  When  to  be  Pleaded. 

Time  to  plead.']  If  the  plaintiff  declare  in  any  other  county 
than  Middlesex  or  London,  the  defendant  shall  have  eight  days 
to  plead.  See  Holland  v.  Cooke,  1  M .  &  S.  566.  But  if  he  de- 
clare in  London  or  Middlesex,  then  if  the  defendant  live  within 
20  miles  of  London,  he  shall  have  but  four  days  time  to  plead; 
but  if  he  live  at  a  greater  distance,  he  shall  have  eight  days. 
8eeR.K.  B.  7\,5&6  G.  2,  T.  22  0.3;  R.C.  P.M.  3  G.  2,  H. 
35  G.  3,  JR.  Ex.  M.  53  G.  3.  These  days  are  reckoned  exclu- 
sive of  the  day  on  which  the  declaration  is  delivered,  or  notice 
of  declaration  given.  By  stat.  2  W.  4,  c.  39,  s.  11,  no  plea 
shall  be  delivered  between  the  10th  August  and  the  24th  Oc- 
tober; and  by  R.  G.  M.  3  W.  4,  s.  12,  in  case  the  time  for 
pleading  to  any  declaration,  shall  not  have  expired  before  the 
10th  August,  the  party  called  upon  to  plead,  shall  have  the 
tame  number  of  days  for  that  purpose  after  the  24th  day  of 
October,  as  if  the  declaration  had  been  delivered  or  filed  on  tbf» 
24th  October;  but  in  such  cases  it  shall  not  be  necessary  to 
have  a  second  rule  to  plead.    And  the  same,  where  a  furthei 
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time  to  plead  has  been  obtained  under  a  Judge's  order,  and  the 
enlarged  time  does  not  expire  before  the  10th  August ;  Wilton 
v .  Bradslocke,  2  Dowl.  416;  and  in  such  a  case,  where  a  month's 
time  had  been  given,  and  25  days  of  it  still  remained  unex- 
pired on  the  10th  August,  it  was  holden  that  the  defendant 
had  25  days  to  plead  after  the  24th  October.  Thnder  v.  Smed* 
ley,  3  Dowl.  87. 

As  to  the  time  for  pleading  in  abatement  or  to  the  juris- 
diction,  see  ante,  p.  1. 

Time  for  pleading  after  amendment.'}  In  the  Queen's  Bench 
(R.  T.  5  &  6  G.  2,  b  J  and  Common  Pleas,  (R.  B.  1  W.  A), 
where  the  declaration  is  amended,  the  defendant  shall  have 
two  days,  exclusive  of  the  day  on  which  the  amendment  ia 
actually  made,  to  alter  his  plea  or  plead  de  novo,  unless  other- 
wise ordered  by  the  court  or  judge  granting  leave  for  the 
amendment.  And  it  seems  that  (at  least  in  the  Qoeen's 
Bench)  the  amendment  in  this  case  has  the  effect  of  putting 
an  end  to  the  plea  altogether ;  so  that  the  defendant  must 
plead  de  novo  to  the  amended  declaration.  Huckvale  v.  Kendal, 
3  B.  &  A.  137.  But  in  the  Exchequer,  the  amendment  does 
not  necessarily  put  an  end  to  the  plea  already  pleaded ;  nor 
does  it  authorize  the  defendant  to  plead  de  novo,  if  the  amend- 
ment have  not  rendered  his  plea  inapplicable,  unless  indeed  the 
order  granting  the  amendment  give  him  liberty  to  do  so.  And 
where,  in  an  action  in  that  court,  the  plaintiff  obtained  an 
order  to  amend  his  declaration,  with  liberty  to  the  defendant 
to  plead  de  novo  or  demur,  and  because  the  defendant  did 
neither,  the  plaintiff  signed  judgment  as  for  want  of  a  plea : 
the  court  held  that  he  had  no  right  to  do  so,  as  the  former 
pleas  were  good,  if  they  applied  to  the  amended  declaration. 
Fogg  v.  Borsley,  2  Dowl.  107.  And  the  practice  of  the  Com- 
mon Fleas  was  the  same,  before  the  making  of  the  rule  above 
referred  to.  See  Woodrofe  v.  Wateon,  6  Taunt.  400.  By  R.  G. 
H.  2  W.  4,  8.  42,  "  where  an  amendment  of  the  declaration  is 
allowed,  no  new  rule  to  plead  shall  be  deemed  necessary, 
whether  such  amendment  be  made  of  the  same  term  as  the 
declaration,  or  of  a  different  term."  Nor  is  a  fresh  demand  of 
plea  necessary.    Huckvale  v.  Kendal,  3  B.&.A.  137. 

After  Oyer."]  After  oyer  granted,  the  defendant  has  the  same 
number  of  days  for  pleading,  as  he  had  at  the  time  oyer  waa 
demanded.     Webber  v.  Austen,  8  T.  R.  356. 

After  Particulart.']  By  R.  G.  H.  2  W.  4,  s.  48, "  a  defendant 
shall  be  allowed  the  same  time  for  pleading  after  the  delivery 
of  particulars  under  a  judge's  order,  which  he  had  at  the  return 
of  the  summons ;  nevertheless  judgment  shall  not  be  signed 
till  the  afternoon  of  the  day  after  the  delivery  of  the  particu- 
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lars,  unless  otherwise  ordered  by  the  judge."  See  ante,  p.  494. 
and  Tate  v.  Bodfleld,  3  Dowl.  218. 

After  Respondeat  ouster.]  After  judgment  for  the  plaintiff  of 
respondeat  ouster  on  a  plea  in  abatement,  the  defendant  is 
allowed  four  days'  time  to  plead  in  bar.  CankoeU  v.  Earl  of 
Stirling,  1  Dowl.  265. 

Further  time  to  plead.']  If  the  defendant  wish  a  further 
time  to  plead  than  that  which  is  allowed  by  the  practice  of 
the  court,  as  already  mentioned,  he  may  obtain  it  upon  sum- 
mons from  a  judge  at  chambers,  upon  shewing  the  necessity 
far  it.  In  extraordinary  cases  the  application  may  be  made 
to  the  court,  at  least  if  the  judge  at  chambers  refuse  to  inter- 
fere. Where  in  trover  for  goods,  it  appeared  that  the  defence 
wo  that  the  plaintiff  had  sold  them,  the  court  granted  time 
fo  the  defendant  to  plead,  until  after  he  could  file  a  bill  for  a 
discovery,  and  obtain  the  plaintiff's  answer.  Whitter  v.  Case- 
let,  2  7*.  R.  683.  So,  in  an  action  for  an  injury,  brought  by 
the  mate  against  the  captain  of  a  South  Sea  whaler,  and 
which  was  not  commenced  until  within  two  days  of  the  cap* 
tain  sailing  on  another  voyage,  a  judge  at  chambers  gave  the 
defendant  a  year's  time  to  plead ;  and  the  court,  after  some 
hesitation,  refused  to  rescind  the  order,  under  the  circum- 
stances, it  appearing  that  the  plaintiff  could  not  be  damnified 
by  it.  Hunt  v.  Barkley,  1  Hodg.  103,  3  Dowl.  646.  It  may 
be  necessary  to  observe,  that  after  obtaining  a  further  time  to 
plead,  the  defendant  cannot  move  to  change  the  venue ;  Notts 
v.  Curtis,  1  Dowl.  319;  but  he  may  demand  oyer,  Goodrich* 
v.  Turley,  1  Gale,  354,  4  Dowl.  431,  unless  otherwise  ordered 
by  the  judge's  order  for  time. 

If  by  the  judge's  order  the  defendant  is  given  a  further 
time  to  plead,  that  time  does  not  begin  to  run,  until  after 
the  time  for  pleading,  still  remaining  to  the  defendant,  has 
expired;  Aspinal  v.  Smith,  8  Taunt.  592  j  but  if  the  word 
"  further"  be  omitted,  the  time  will  begin  to  run  from  the 
date  of  the  order ;  Lane  v.  Parsons,  5  Dowl.  359.  Simpson  v. 
Cooper,  1  Hodg.  448.  If  it  reckon  from  the  date  of  the  order, 
the  time  given  is  exclusive  of  that  day.  Pepperell  v.  Burrell, 
2  Dowl.  674.  Also  it  may  be  necessary  to  mention,  that 
where  a  month's  time  is  given,  it  is  always  deemed  a  lunar 
month,  Tullet  v.  IAnfleld,  3  Burr.  1455.  Soper  v.  Curtis,  2 
Doiol.  237,  unless  otherwise  expressed  in  the  order.  * 

In  thus  granting  a  further  time  to  plead,  the  Judge  takes 
care,  by  imposing  certain  terms  on  the  defendant,  that  it  shall 
not  prejudice  the  plaintiff.  The  usual  terms  imposed  are,  that 
he  shall  plead  issuably,  rejoin  gratis,  and  take  short  notice 
of  trial. 

By  pleadivg  issuably ,  is  meant  a  pica  by  vhidi  the  right 
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of  the  plaintiff  to  recover  may  be  fairly  put  in  issue.  A  plea 
of  tender,  Noone  v.  Smith,  1  H.  Bl.  369.  KUtcich  v.  Maidman, 
1  Burr.  59,  a  plea  of  the  statute  of  limitations,  Rucker  v.  Han- 
nay,  3  T.  R.  124.  Maddocks  v.  Holmes,  \  B.&P.  228,  owr- 
ruling  Stadholme  v.  Hodgson,  2  7\  A.  390,  no  ca.  «a.  against 
the  principal,  in  an  action  against  bail,  Hartley  v.  Hodson,  1 
Moore,  430,  and  in  an  action  against  a  person  who  was 
surety  for  the  payment  of  such  sums  as  the  plaintiff  should 
recover  against  J.  S.,  a  plea  that  a  writ  of  error  was  then 
pending  upon  the  judgment  he  obtained  against  /.  S.t  Curling 
v.  Jnnes,  2  H.  Bl.  372,  have  all  been  holden  issuable  pleas. 
So  a  plea,  shewing  the  illegality  of  the  contract  on  which  the 
plaintiff  is  suing,  as  that  it  is  for  spirits  sold  at  different  times, 
in  quantities  of  less  value  than  20*.,  is  an  issuable  plea.  Gaits- 
kill  v.  Greathead,  1  D.  &  R.  359.  So  a  plea  which  goes  to 
the  substance  of  the  action,  though  informal  and  insufficient, 
is  still  deemed  an  issuable  plea,  and  the  plaintiff  cannot  sign 
judgment,  but  must  demur,  &c.  if  he  would  take  advantage  of 
the  defect.  Tkelluson  v.  Smith,  5  T.  R.  152.  So  a  general 
demurrer,  if  fairly  intended,  is  an  issuable  plea  within  the 
meaning  of  a  judge's  order  for  time  to  plead.  Wright  v.  Rus- 
sell, 2  W.  Bl.  923.  Langford  v.  Waghorne,  7  Price,  673.  See 
Oray  v.  Ashton,  3  Burr.  1788.  But  a  special  demurrer  is  not. 
Blick  v.  Dymoke,  1  Bing.  379.  Sawtell  v.  Gillard,  5  D.  &  R. 
620.  Berry  v.  Anderson,  7  T.  R.  530.  Cuming  v.  Sftarland, 
1  East,  411.  So  a  plea  which  is  entirely  beside  the  merits  of 
the  case, — such  as  a  plea  of  alien  enemy,  Simeon  v.  Thompsin, 
8  T.  R.  71,  or  a  sham  plea,  Lotrfield  v.  Jackson,  2  fVUs.  117. 
Heron  v.  Heron,  1  W.  Bl.  376.  Cair  v.  Aaron,  3  IVUs.  33,  or 
a  plea  in  abatement,  Kilwich  v.  Maidman,  1  Burr.  59,  is  not  an 
issuable  plea  within  the  meaning  of  the  order;  nor  is  a  plea, 
which  is  no  answer  to  the  action,  and  which  is  pleaded  evi- 
dently for  delay.  See  French  v.  Watson,  2  H 'Us.  74.  Searle 
v.  Bradshaw,  2  Dowl.  289.  Brown  v.  Austin,  4  Dowl.  161.  If 
the  plea  be  not  issuable,  the  plaintiff  may  treat  it  as  a  nullity, 
and  sign  judgment.  Or  if  the  defendant  plead  several  picas, 
and  any  one  of  them  be  not  an  issuable  plea,  the  plaintiff  may 
treat  them  all  as  nullities,  and  sign  judgment.  Waterfall  v 
Glode,  3  T.  R.  305.  Cuming  v.  Sharland,  1  East,  411.  By 
the  terms  of  the  order,  however,  the  defendant  is  not  pre* 
eluded  from  demurring,  even  specially,  to  the  replication. 
Betts  v.  Applcgarth,  4  Bing.  267.  Barker  v.  Gleadow,  5  Dowl. 
134,  2  Har.  &  W.  1 13.     Gisborne  v.  Wyatt,  1  Gale,  35. 

By  rejoining  gratis,  is  meant,  not  only  that  the  defendant 
shall  rejoin  without  any  rule  being  entered  for  that  purpose, 
but  also  that  he  shall  do  so  within  twenty-four  hours  after  a 
rejoinder  shall  have  been  demanded.  Clarke  v.  Adams,  2  Tyr. 
755.  But  this  does  not  dispense  with  a  demand  of  a  rejoinder; 
Seaton  v.  Skey,  3  Dowl.  537,  1  Har.  &  IV.  210;  nor  does  it 
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bind  the  defendant  to  join  in  demurrer,  without  the  usual  rule. 
Jones  v.  Key,  2  Dowl.  265. 

By  short  notice  of  trial,  is  meant,  four  days'  notice  in  coun- 
try causes,  R,  G.  H.  2  W.  4.  *.  58.  See  Pound  v.  Pen/old,  1 
Har.  &  W.  323,  and  two  days'  notice,  at  least,  in  town  causes. 
See  ante,  p.  479.  This  does  not  oblige  the  defendant  to  take 
short  notice  of  inquiry.    Blaaw  v.  Chulers,  6  Taunt.  458. 

Notice  to  plead."]  Notice  to  plead  must  be  given  in  every 
case,  otherwise  judgment  cannot  be  signed  as  for  want  of  a 
plea.  Heath  v.  Rose,  2  New  Rep.  223.  Fenton  v.  Anstice,  5  Dowl. 
113,  2  Har.  &  W.  125.  It  is  usually  indorsed  on  the  declaration, 
before  it  is  delivered,  or  filed ;  but  it  may  be  given  on  a  sc  pa- 
rate  paper.  West  v.  Radford,  3  Burr  1352.  Anon.  2  Wils.  137. 
See  the  Form,  ante,  p.  291.  The  time  mentioned  in  it,  should 
correspond  with  the  time  for  pleading,  mentioned  ante,  p.  505: 
but  if  it  state  a  longer  time  than  the  defendant  is  entitled  to, 
the  defendant  has  a  right  to  avail  himself  of  it,  and  the  plain- 
tiff cannot  sign  judgment  before  that  time  has  expired ;  Sob- 
monson  v.  Parker,  2  Dowl.  405 ;  if  a  less  time,  judgment  can- 
not be  signed  before  the  real  time  has  expired.    Where  the 

declaration  was  indorsed  "  to  plead  in ,"  the  court  held 

it  to  be  sufficient,  and  that  it  must  be  understood  to  mean 
within  the  number  of  days  allowed  by  the  practice  of  the  court 
Hifferman  v.  Langelle,  2  B.  &  P.  303. 

Rule  to  plead.]  A  rule  to  plead  also  must  be  entered,  un- 
less the  defendant  be  bound  by  a  rule  of  court  or  judge's  order 
to  plead  within  a  limited  time,  Nias  v.  Spratley,  4  B.  &  C. 
386.  Cardozo  y.  Hardy,  2  Moore  220,  or  have  obtained  time 
to  plead  before  any  rule  to  plead  given.  Starkie  v.  Wilks,  1 
Cromp  Pr.  66.  and  see  I  H.  Bl.  87.  Donne  v.  Marsh,  7  Taunt. 
587.  But  by  merely  taking  out  a  summons  for  further  time 
to  plead,  and  which  he  does  not  afterwards  attend,  he  does 
not  waive  his  right  to  a  rule  to  plead ;  Decker  v.  Shedden,  3 
B.  &  P.  180.  but  see  Nugee  v.  M'Donell,  3  Dotal.  579  cont. ; 
nor  does  he  waive  his  right  to  it,  by  pleading  without  it, 
where  his  plea  for  some  defect  is  treated  as  a  nullity.  Warne 
v.  Beresford,  4  Dowl.  361. 

The  rule  is  entered  with  the  officer  who  acts  as  clerk  of  the 
rules  of  the  court;  it  is  entered  merely,  and  not  served.  Care 
must  be  taken  to  enter  it  by  the  correct  name  of  the  cause; 
otherwise  it  may  be  treated  as  a  nullity.  Warne  v.  Beresford,  4 
Dowl.  361.  It  may  be  entered  on  any  part  of  the  day  the  declara- 
tion is  delivered,  or  filed  and  notice  given,  Aitman  v.  Conway, 
6  Dowl.  76,  or  afterwards ;  but  not  before  it.  Bennett  v.  Smith, 
5  Dowl.  353.  Perry  v.  Fisher,  6  East,  549.  It  is  a  four  day  rule ; 
and  the  defendant  must  plead  within  the  four  days,  (if  his  time 
for  pleading  be  then  out,  and  a  plea  be  demanded,  when  neces- 
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sary),  and  this  even  although  the  rule  expire  on  a  dies  nan, 
Mesure  v.  Britten,  2  H.  Bl.  616,  otherwise  the  plaintiff  may  sign 
judgment  as  for  want  of  a  plea. 

Formerly,  if  judgment  were  not  signed  of  the  term  in  which 
the  rule  to  plead  was  given,  a  new  rule  to  plead  most  have 
been  given  of  the  term  in  which  the  judgment  was  signed. 
But  this  is  no  longer  necessary,  whether  the  rule  have  been 
given  in  the  preceding  vacation.  Mould?. Murphy,  2  Dowl.  56, 
or  in  a  previous  term.  Pryer  v.  Smith,  2  Dowl.  114.  Utborne  v. 
Pennell,  1  Bing,  N.  C.  320.  So,  where  the  time  for  pleading 
does  not  expire  before  the  10th  August,  so  that  the  defendant 
has  his  full  time  to  plead  after  the  24th  October,  as  already 
mentioned,  ante,  p.  505,  it  is  not  necessary  in  that  case  to  give  a 
second  rule  to  plead.  R.  0.  M.ZW.4,s.\2.  Nor  is  it  necessary 
to  give  a  new  rule  to  plead,  after  amending  the  declaration. 
R.  Q.  H.  2  W.  4,  *.  42,  ante,  p.  506. 

Demand  of  Plea.]  A  demand  of  plea  must  be  given,  before 
the  defendant  is  compellable  to  plead,  and  before  the  plaintiff 
can  sign  judgment  as  for  want  of  a  plea.  And  this,  even 
although  the  defendant  have  not  taken  the  declaration  out  of 
the  office;  White  v.  Dent,  1  B.  #  P.  341 ;  or  although  the  de- 
fendant be  a  prisoner  in  the  custody  of  the  Marshal.  Rose  v. 
Christfteld,  1  T.  R.  59 1,  per  Buller,  /.  But  a  demand  of  plea  is 
not  necessary,  where  the  defendant  is  in  the  custody  of  the 
sheriff,  and  declared  against  as  such,  per  Butter,  J.  1  T.  R.  591. 
Wilkinson  v.  Brown,  t>  T.  R.  524.  Remmington  v.  Johnson,  2  B. 
$  C.  803,  or  where  he  removes  himself  into  a  different  custody, 
without  giving  notice  thereof  to  the  plaintiff,  Wilkinson  v. 
Brown,  supra,  although  prudent  now,  perhaps,  to  give  it;  nor 
is  it  necessary  where  the  plaintiff  enters  an  appearance  for 
the  defendant,  in  pursuance  of  the  statutes  Palk  v.  Rentie,  8 
T.  R.  465.  North  v.  Lambert,  2  B.  £  P.  218.  Jones  v.  PPUkinson, 
Barnes,  177.  Shadwell  v.  Angel,  1  Burr.  55.  Free  v.  Mason,  5 
B.  $  C.  763.  Davis  v.  Cooper,  2  Dowl.  135;  or  where  the  de- 
fendant obtains  time  to  plead  by  a  Judge's  order  or  rule  of 
court;  Pearson  v.  Reynolds,  4  East,  57 1 .  Baker  v.  Hail,  1  Taunt. 
538 ;  or  after  the  declaration  has  been  amended.  HuckvaU  v. 
Kendal,  3  B.  fy  A.  137.  Also  a  defendant  dispenses  with  a  de- 
mand of  plea,  by  pleading  without  it ;  and  if  his  plea  turn  out 
to  be  a  nullity,  the  plaintiff  may  sign  judgment  without  de- 
manding a  plea.  Brandon  v.  Payne,  1 T.  R.  689.  Bond  v.  Smart, 
1  Chit.  735.    Anon.  2  Smith,  393. 

It  may  be  necessary  to  mention,  that  by  demanding  a  plea 
in  a  bailable  action,  the  plaintiff  waives  his  right  to  bail.  Law 
v.  Stevens,  1  Dowl.  425,  or  to  justification,  if  bail  have  been  put 
in ;  MS.  B.  1 1 74, 1 1 7  5 ;  except  under  particular  circumstances 
SeeR.v.Sh.  of  London,  \  D.  $  R.  163.  R.v.Sh.  of  Middlesex, 
AD.SfR.  835, 
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The  demand  most  be  in  writing,  Nott  v.  Oilfield,  1  Wilt. 
134.  R.M.I  G.  2,  C.  P.,  and  may  be  in  this  form:  "  The  plaintiff 
demands  a  plea  m  this  cause"  It  "may  be  made  at  the  time 
when  the  declaration  is  delivered,  and  may  be  indorsed  there- 
on," R.  0.  H.  2  W.  4,  s.  43,  and  which  is  now  the  usual  practice ; 
or  it  may  be  given  on  a  separate  paper,  in  which  case  it  must 
be  intituled  in  the  court  and  cause,  and  signed  and  directed  as 
ordinary  notices  in  the  cause.  We  have  seen  (supra)  that  it 
cannot  be  made  before  bail  are  perfected,  without  waiving  the 
bail;  and  in  nonbailable  actions,  a  demand  of  plea  before  the 
defendant  has  appeared,  is  a  mere  nullity.  Cook  v.  Raven,  1  T. 
2.  635.  It  may  be  given,  however,  before  the  rule  to  plead. 
daxwell  v.  Sherrett,  2  Smith,  1 59.  If  once  given,  it  is  not  ne- 
cessary in  any  case  to  make  a  demand  a  second  time.  Sweet 
t  John,  1  Chit.  735.    Anon.  MS.  B.  1178. 

Judgment  for  want  of  a  plea.]  As  to  the  manner  of  signing 
jtdgment,  see  ante,  p.  199.    Formerly  it  could  not  have  been 
rimed  until  after  24  hours  from  the  time  the  demand  of  plea 
wa  made.    But  now,  by  R.  Q.  H.  2  W.  4,  s.  66,  "  judgment  for 
wait  of  a  plea,  after  demand,  may  in  all  cases  be  signed  at  the 
opening  of  the  office  in  the  afternoon  of  the  day  after  that  on 
when  the  demand  was  made,  but  not  before."    This  of  course 
sutposes  the  time  for  pleading  to  be  then  out,  and  the  rule  to 
pled  expired ;  for  until  then,  judgment  for  want  of  a  plea  can- 
not be  signed  at  all.    If  therefore  the  demand  of  plea  have 
beei  made  more  than  24  hours  before  the  time  for  pleading 
expre,  the  above  rule  does  not  apply;   but  judgment  in  that 
cm*  may  be  signed  on  the  day  after  the  time  for  pleading  and 
the  ule  to  plead  have  expired, — in  the  Exchequer  at  the  open- 
ing >f  the  office  in  the  forenoon ;  BlundeU  v.  Hansom,  5  Dotcl. 
iblpoerruling  Kemp  v.  Fyson,  3  Dowl.  265 ;  the  same  practice 
m  tie  Common  Pleas;  R.  H.  1  Vict.  C.  P.  and  in  the  Queen's 
Bean,  at  the  opening  of  the  office  in  the  forenoon,  in  all  cases 
exeat  where  notice  is  given  to  plead  within  the  first  four  days  of 
tern  and  then  at  the  opening  of  the  office  in  the  afternoon. 
Dwnan  v.  Carleton,  2  B.  %  C.  798,  799.    It  cannot,  however, 
be  i$ned  after  plea  pleaded;  Leigh  v.  Bender,  4  Dowl.  201, 1 
Oak  269 ;    nor  can  it  be  signed  on  a  dies  non.    Harrison  v. 
Sim\  9  B.  $  C.  243.  but  see  Bennett  v.  Potter,  2  Cromp.  <5f  /, 
622/*onf .    Nor  can  it  in  any  case  be  signed  until  the  time  for 
pleaing  be  out,  even  although  the  defendant  may  have  pleaded 
a  pit  which  is  a  nullity.     Macher  v.  Billing,  8  Dowl.  246. 
NoLken  v.  Severne,  2  Tyr.  304.    In  what  cases,  and  on  what 
tern  the  court  will  set  aside  the  judgment,  see  ante,  p.  299. 

3.  How  pleaded. 

It  order  to  plead,  the  first  thing  to  be  done  is  to  get  the 
declration  (if  filed)  out  of  the  office ;  for  if  the  defendant 
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plead,  before  he  takes  the  declaration  oat  of  the  office,  the 
plaintiff  may  treat  his  plea  as  a  nullity,  and  sign  judgment, 
without  even  demanding  a  plea.  Bond  v.  Smart,  1  Chit.  735. 
and  tee  White  v.  Dent,  1  jB.  &  P.  341.  Keeling  v.  Newton*  1 
WUt.  173.  Then  prepare  the  pleas;  and  if  any  of  them  con- 
dude  with  a  verification,  get  the  draft  signed  by  counsel,  other- 
wise the  plaintiff  may  treat  them  as  a  nullity  and  sign  judg- 
ment. R.E.  18  C.  2,  K.  B.  Samuelt  v.  Dunne,  3  Taunt.  386. 
Mocker  v.  Billing,  3  Dowl.  246.  It  seems  however  that  the 
plea  of  plene  administrate  in  the  Queen's  Bench  and  Exchequer. 
Read  v.  Speer,  5  Dowl.  330,  and  the  plea  of  nul  tiel  record  in 
the  Common  Pleas,  Hubert  v.  Ld.  Weymouth,  2  W.  hi.  816,  dc 
not  require  to  be  signed;  and  by  R.  G.  H.2  W.4,  s.  107, "  it  anal 
not  be  necessary  that  any  pleadings  which  conclude  to  th« 
country,  be  signed  by  counsel." 

The  plea  is  now  in  all  cases  to  be  delivered,  not  died.  R.  (. 
H.  4  W.  4,  r.  1, «.  1.  It  should  be  delivered  also  before  9  o*clo* 
at  night;  tee  ante,  p.  14 1 ;  but  where  it  was  delivered  after  thtt 
hour,  and  the  plaintiff's  attorney  kept  it  several  days,  witboit 
objecting  to  it  on  that  account,  and  then  signed  judgments* 
for  want  of  a  plea,  the  court  held  that  the  plaintiff  was  art 
warranted  in  treating  the  plea  as  a  nullity.  Hartley  v.  Puram, 
2  Dowl.  228.  Care  must  be  taken  that  an  appearance  has  ben 
entered,  or  bail  put  in  and  perfected,  before  the  plea  is  delrer- 
ed.  See  Nolleken  v.  Severne,  2  Tyr.  374,  ante,  p.  504.  Vem  v. 
Calvert,  4.  T.  R.  578. 

Double  Pleat."]  As  to  what  pleas  a  defendant  will  be  allored 
to  plead,  tee  Arch.  PL  %  B.  234 — 239.  Care  must  be  tsen 
that  "a  distinct  ground  of  answer  or  defence  is  intended  t>  be 
established  in  respect  of  each;"  R.Pl.H.2fVA,r.2;  othevise 
upon  application  to  a  judge  at  chambers,  they  will  be  ordred 
to  be  struck  out,  Id.  s.  5, 6,  in  the  same  manner  as  where  cants 
are  improperly  joined  in  a  declaration.    See  ante,  p.  292. 

A  rule  must  first  be  obtained,  to  enable  a  defendant  to  Jead 
two  or  more  pleas;  forbyR.G.H.2W.4,s.34,  "if  a  party  fead 
several  pleas,  avowries  or  cognizances,  without  a  rule  foxebat 
purpose,  the  opposite  party  shall  be  at  liberty  to  sign  ldg- 
ment."  See  Hockley  v.  Sutton,  2  Dowl.  700.  The  manner  o  ob- 
taining it,  is  described  by  R.  G.  T.  1  W.  4,  s.  13,  thus;  "  Norufe 
to  shew  cause  or  motion  shall  be  required,  in  order  to  obtin  a 
rule  to  plead  several  matters,  or  to  make  several  avowrh  or 
cognizances ;  but  that  such  rules  shall  be  drawn  up  upn  a 
judge's  order,  to  be  made  upon  a  summons,  accompaniediy  a 
short  abstract  or  statement  of  the  intended  pleas,  avowrs  or 
cognizances :  Provided  that  no  summons  or  order  shall  b  ne- 
cessary in  the  following  cases,  that  is  to  say, — when  thepfea 
of  non  attumptit  or  nil  debet  or  non  detinet,  with  or  withat  a 
plea  of  tender  as  to  part,  a  plea  of  the  statute  of  limit&tms. 
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tet  off,  bankruptcy  of  the  defendant,  discharge  under  an  insol- 
vent mctiplene  administravit, plene  administravit  prater,  infan- 
cy and  coverture,  or  any  two  or  more  of  such  pleas,  shall  be 
pleaded  together;  but  in  all  such  cases  a  rule  shall  be  drawn 
up  by  the  proper  officer,  upon  the  production  of  the  engross- 
ment of  the  pleas,  or  a  draft  or  copy  thereof."  Where  the 
plaintiff  signed  judgment  as  for  want  of  a  plea,  because  the  rule 
was  intituled  in  a  cause  of  A.v.B.  instead  of  A.  v.  B.  and  others, 
the  court  set  aside  the  judgment,  but  without  costs.  Chi  u> tie 
T.  Walker,  1  Bing,  187. 

If  there  be  any  objection  that  one  or  more  of  the  pitas 
pleaded  sltould  not  be  allowed,  the  plaintiff  may  apply  to  the 
court  to  discharge  the  rule  above  mentioned,  sue  Howen  v.  Gtrr , 
5  Dowl.  305,  or  to  strike  out  the  objectionable  plea ;  see  ALren 
v.  Fumival,  I  Dowl.  690.  Cotton  v.  Brown,  1  Har.  #  IV.  41  y  ; 
but  the  court  have  refused  to  interfere,  where  the  plaiutifl 
himself  consented  to  the  rule,  Howen  v.  Carr,  supra,  and  wlu  re 
the  question  of  its  admissibility  seemed  to  be  one  of  doubt  or 
nicety.  Trickey  v.  Yeandall,  1  Bins:.  66.  Where  a  defendant 
pleaded  the  general  issue  and  a  special  plea  to  the  whole  dec  la- 
ration,  and  he  had  judgment  on  demurrer  to  the  special  pica, 
the  court  upon  his  application  struck  out  the  general  i*sue, 
intimating  however  that  the  application  might  have  been  made . 
to  a  Judge  at  chambers.  Young  v.  Beck,  3  Dowl.  804.  The 
court  have  also  in  some  cases,  where  a  release  by  one  of  several 
plaintiffs  has  been  pleaded,  interfered  and  set  aside  the  pWa, 
particularly  where  the  plaintiffs  were  merely  trustees,  see  J  (ba- 
ton et  al.v.  Holdsworth,  4  Doicl.  63.  Jones  et  id.  v.  Herbert,  7 
Taunt.  421,  or  the  plaintiff  who  released  was  merely  joined  for 
conformity,  Irmel  v.  Newman,  4  B.  $  A.  419,  a  strong  case 
being  made  out  to  induce  them  to  do  so,  and  the  party  who 
released  being  indemnified  against  costs. 

4.  Wtttulrawing,  or  adding  Pleas. 

The  defendant  must  now  in  all  cases  abide  by  his  plea,  un- 
less he  get  leave  from  the  court  or  a  Judge  to  withdraw  it ;  for 
by  R.  G.  H.  2  W.  4,  s.  46,  "  the  defendant  shall  not  be  at  liberty 
to  waive  his  plea,  without  leave  of  the  court  or  a  Judge."  As 
to  withdrawing  the  pleas  altogether,  and  not  pleding  de  noru, 
that  we  shall  consider  when  we  come  to  treat  of  a  retraxit. 
But  the  court  will  in  general  allow  a  defendant  to  withdraw  his 
pleas  and  plead  de  novo,  if  they  be  satisfied  that  the  justice  of 
the  case  requires  they  should  grant  such  an  indulgence ;  Fret' 
v.  Hawkins,  7  Taunt.  278.  WUks v.  Wood, 2  Wils. 204.  Eluor- 
tky  v.CoweU,  6  Moore,  495.  Olding  v.'Arundle,  1  W.  BL  357. 
Taylor  v.  JoddreU,  1  Wilt .  254.  Paplief  v.  Codrington,  4  Dowi. 
497.  Atkinson  v.  Duckkam,  Id.  327.  Price  v.  Severn,  7  Bing. 
402.    Chambers  v.  Benuuconi,  1  Cromp.  8csJ.  459 ;  but  the  ap- 
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plication  should  be  made  promptly.  See  Freeman  ▼.  Jones,  2 
Wife.  391.  The  court  will  in  like  manner  and  under  the  sane 
circumstances  allow  a  defendant  to  add  a  plea  to  those  already 
pleaded,  Smith  v.  Dixon,  1  Hot.  %  W.  668.  See  Cox  v.  Holt, 
2  Wilt.  253.  Jenkins  v.  Creech,  5  Dowl.  293,  if  the  application 
be  made  within  a  reasonable  time.  Kirby  v.  Simpson,  3  Dowl. 
791.  See  Waters  v.  BooeU,  1  WUs.  223.  But  the  defendant 
cannot,  of  himself  and  without  leave,  after  pleading  one  plea, 
afterwards  plead  another ;  and  where  he  first  pleaded  in  abate- 
ment, and  afterwards  a  sham  plea  in  bar,  Palmer  v.  Dixon,  b 
D.  %  R.  623,  and  where  he  pleaded  twice  on  the  same  day,  for 
the  purpose  of  misleading  the  plaintiff  by  his  second  plea, 
Samuels  v.  Dunne,  3  Taunt.  386,  the  court  held  that  the  plain- 
tiff was  warranted  in  signing  judgment  as  for  want  of  a  plea. 


PLEA  PUIS  DARREIN  CONTINUANCE. 

Wherever  a  defence  to  the  action  arises  after  the  plea 
pleaded  and  before  verdict,  or  it  seems  even  after  verdict  but 
before  the  day  in  banc,  Lovetl  v.  Sastaff,  3  T.  R.  554.  and  see 
Alder  v.  Park,  5  Dowl.  16,  2  Har.  ft  W.  78,  the  defendant  by 
having  pleaded  is  not  precluded  from  availing  himself  ot  it, 
but  he  may  plead  it  puis  darrein  continuance,  whether  It  be 
matter  of  abatement  or  in  bar.  See  more  fuHy  upon  this  sub- 
ject, Arch.  PL  ft  Bo.  316—319.  It  may  be  pleaded  either  in 
banc  or  at  nisi  prius. 

Formerly,  when  the  proceedings  in  a  cause  were  connected 
by  what  were  termed  continuances  (see  ante,  p.  805),  the  de- 
fendant was  limited  to  pleading  such  matter  of  defence  only 
as  had  arisen  since  the  last  continuance  ;  See  Bretherton  v. 
Osborne,  1  Dowl.  457 ;  and  if  he  allowed  the  time  to  pass,  to 
which  the  cause  was  then  continued,  without  pleading,  he 
could  not  afterwards  plead  bis  new  defence,  unless  he  had  the 
leave  of  the  court  to  plead  it  nunc  pro  tunc.  And  the  court 
often  granted  this  indulgence,  where  it  appeared  to  them  that 
the  justice  of  the  .case  required  it,  and  where  the  omission  to 
plead  in  time  was  satisfactorily  accounted  for ;  at  the  same 
time,  imposing  such  terms  as  they  deemed  right.  See  Duf  v. 
Campbell,  3  B.  ft  A.  577.  Soutten  v.  Soutten,  iD.aR.  521. 
WiUoughby  v.  WUkins,  2  Smith,  396.  R.  v.  Taylor,  3  B.  & 
C.  612. 

But  continuances  are  now  abolished ;  see  ante,  p.  306 ;  and 
therefore  it  has  been  deemed  necessary  to  provide,  by  R.  G. 
H.  4  W.  4,  r.  2,  s.  2,  that  "  in  all  cases  in  which  a  plea  pa* 
darrein  continuance  is  now  by  law  pleadable  m  banc  or  at  frist 
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prime,  the  time  defence  may  be  pleaded,  with  an  allegation 
that  the  matter  arose  alter  the  last  pleading,  or  issuing 
of  the  jury  process,  as  the  case  may  be."  But  the  power  of 
pleading  thus,  is  very  much  narrowed  by  the  same  rule  of 
court,  by  which  it  is  ordered  that  "  no  such  plea  shall  be  al- 
lowed, unless  accompanied  by  an  affidavit,  that  the  matter 
thereof  arose  within  eight  days  next  before  the  pleading  of 
such  plea,  or  unless  the  court  or  a  judge  shall  otherwise  or- 
der." Also,  as  a  plea  puts  darrein  continuance  is  deemed  a 
dilatory  plea,  whether  pleaded  in  abatement  or  bar,  it  must 
be  verified  by  affidavit,  in  the  same  manner  as  a  plea  in 
abatement.  mUoufhbu  v.  tVUkins,  2  Smith,  396.  Prince  v. 
Nkkotion,  5  Taunt.  333. 

Formerly  also,  all  matters  of  defence  arising  put*  darrein 
eontinuance  before  the  return  of  the  ventre,  must  have  been 
pleaded  in  banc ;  and  all  such  matters  arising  since  the  return 
of  the  venire,  must  have  been  pleaded  at  nut  prhu  or  at  the 
assizes.  But  as  by  the  above  rule  the  matter  of  defence  must 
now  be  pleaded  within  eight  days  after  it  arises,  it  may  be 
impracticable  to  plead  it  at  the  sittings  or  assizes,  as  that  can 
be  done  only  after  the  cause  is  called  on  and  the  jury  sworn. 
In  all  cases,  therefore,  where  the  matter  of  defence  arises 
more  than  eight  days  before  the  cause  is  called  on,  it  must  be 
pleaded  in  the  ordinary  way,  by  delivering  the  plea  and  affi- 
davit to  the  plaintiff's  attorney  or  agent.  If  pleaded  at  nisi 
print,  H  may  be  engrossed  on  paper,  as  in  ordinary  cases, 
Mfert  v.  Taylor,  I  By.  ft  Af .  404,  2  C.  ft  P.  306,  and  handed 
into  court  by  the  defendant's  counsel ;  it  is  then  annexed  to 
the  record,  and  returned  to  the  court  above,  where  the  further 
proceedings  will  be  carried  on ;  and  the  jury  are  discharged 
from  giving  a  verdict.  It  may  be  necessary  to  observe,  that 
the  court  cannot  refuse  to  receive  the  plea,  Prince  v.  NichvL 
ion,  5  Taunt.  337.  Parte  v.  Satkeld,  2  WUs.  137,  139,  even 
although  it  be  bad  and  informal  on  the  face  of  it.  Pitch  v. 
Toulmin,  1  Stark.  62.  But  the  courts  have  set  aside  pleas  of 
release,  pleaded  puie  darrein  continuance,  upon  a  strong  case 
being  made  out  of  collusion  or  fraud,  &c.  See  Jones  v. 
Herbert,  7  Taunt.  421.  Innel  v.  Newman,  4  B.kA.  419.  and 
m  Dawson  v.  Levi,  4  B.h  A.  249. 

Cottt.]  The  defendant,  if  he  succeed,  is  only  entitled  to 
his  costs  incurred  since  the  plea  puis  darrein  continuance 
Ufitleton  v.  Crm,  4  B.  ft  C.  117.    If  the  plaintiff  recovers, 
he  is  entitled  of  course  to  his  coats,  as  in  ordinary  cases. 
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The  Postea  is  the  entry  of  the  verdict  of  the  jury  upon  re- 
cord. It  is  indorsed  upon  the  nut  priut  record  by  the  associate, 
as  the  return  of  the  judge  of  nisi  priut  to  the  court  above  of 
what  had  been  done  in  the  cause  before  him ;  and  it  is  after- 
wards entered  upon  the  roll.    The  following  are  the  forms : — 


Afterward*,  that  is  to  toy,  on  the  day  and  at  the  place  within 
contained,  before  the  Right  Honourable  [Thomas  Lord  Denman, 
or  Jamet  Lord  Abinger,  or  Sir  Nicholas  Conyngham  Tmdal, 

Knight]  the  Chief  Justice  [or  Baron]  within  mentioned,  

esquire,  being  associated  to  the  said  Chief  Justice  [or 

Baron]  [or  in  country  causes,  before  SirA.B.,  Knight,  one 
of  the  justices  of  our  Lady  the  Queen,  assigned  to  hold  pleas 
before  the  Queen  hersetf,  and  Sir  B.  C,  Knight,  one  of  the 
justices  of  our  Lady  the  Queen  of  the  Bench  at  Westminster] 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, come  as  well  the  within  named  John  Nokes  as  the 
named  Joseph  Styles,  by  their  respective  attornies  within 
turned ;  and  the  jurors  of  the  jury,  whereof  mention  is 
made,  being  summoned,  also  come,  who,  to  speak  the  truth  of 
the  matters  within  contained,  being  chosen,  tried  and  sworn,  say 
upon  their  oath  that  [the  said  Joseph  Styles  did  undertake  and 
promise,  in  manner  and  form  as  the  said  John  Nokes  hath 
within  complained  against  him ;  and  they  assess  the  damages 
of  the  said  John  Nokes,  by  reason  of  his  not  performing  the 
promises  within  mentioned,  or  as  the  verdict  may  be ;  see  the 
several  forms,  Arch.  Forms,  passim,]  over  and  above  kit  costs 
and  charges  by  him  about  his  suit  in  this  behalf  expended,  to 
[one  hundred  pounds],  and  for  those  costs  and  charges,  to  forty 
shillings. 

The  plaintiff  is  entitled  to  the  postea  if  he  have  a  verdict ; 
the  defendant,  if  he  have  a  verdict  or  the  plaintiff  be  nonsuit 
If  there  be  two  or  more  issues,  and  one  of  them  be  found  for 
the  defendant  upon  a  plea  which  is  an  answer  to  the  whole 
declaration,  the  defendant  is  entitled  to  the  postea ;  {ante,  p. 
262) ;  but  if  the  plaintiff  be  entitled  by  the  verdict  to  damages 
for  any  part  of  the  cause  of  action,  even  although  they  be  un- 
der 40j.,  and  the  judge  certify  under  stat.  43  El.  c.  6,  s.  2, 
the  postea  must  be  delivered  to  him.  Smith  v.  Edwards,  4 
Dowl.  621. 
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PRISONERS. 
1.  Actions  against  them. 

We  shall  notice  here  the  proceedings  in  bailable  actions 
only ;  in  nonbailable  actions  against  prisoners,  the  proceed- 
ings are  the  same  as  in  actions  against  persons  not  in  custody. 

Process.]  Where  the  defendant  is  in  custody  of  the  sheriff, 
you  make  an  affidavit  of  debt,  and  sue  out  a  capias  thereon, 
in  the  same  way  as  in  ordinary  cases.  Take  it  to  the  sheriff's 
Office,  and  obtain  a  warrant  of  detainer  upon  it,  directed  to  the 
qfficer  or  gaoler  in  whose  custody  the  defendant  is,  who  will 
thereupon  detain  him  at  the  plaintiff's  suit. 

If  the  defendant  be  in  the  custody  of  the  marshal  of  the 
marshalsea  of  the  court  of  Queen's  Bench,  or  of  the  warden 
of  the  Fleet  prison,  then,  by  8 tat.  2  W.  4,  c.  3(J,  s.  8,  the  pro- 
cess of  detainer  shall  be  according  to  the  form  of  the  writ  of 
detainer  contained  in  the  schedule  to  that  Act,  and  marked 
No.  5.  In  order  to  sue  out  the  writ,  first  make  an  affidavit  of 
debt,  as  directed  ante,  p.  1 7 ;  then  get  a  blank  form  of  the  writ 
on  parchment,  and  a  printed  copy  on  paper,  at  the  stationer's ; 
fill  them  up  carefully,  and  indorse  them  in  the  same  manner  as 
a  capias,  as  directed  ante,  p.  221.  Then  take  the  writ,  with 
apradpe  as  directed  ante,  p.  223,  to  the  proper  officer,  and  get 
it  signed,  and  then  sealed ;  and  then  leave  the  writ  and  copy 
with  the  marshal  or  warden  to  whom  it  is  directed.  By  stat. 
2  W.  4,  c.  39,  s.  8,  "  a  copy  of  such  process  and  of  all  indorse- 
ments thereon,  shall  be  delivered,  together  with  such  process, 
to  the  marshal  or  warden  to  whom  the  same  shall  be  directed, 
and  who  shall  forthwith  serve  such  copy  upon  the  defendant 
personally,  or  leave  the  same  at  his  room,  lodging,  or  other 
place  of  abode."  The  direction  of  the  writ,  as  given  in  the 
schedule  to  the  statute,  "  To  the  warden  of  our  prison  of  the 
fleet,"  or  "  To  the  marshal  of  the  Marstialsea  of  our  court  be- 
fore us ;"  and  where  the  direction  was,  "  To  the  marshal  of 
our  prison  of  the  Marshalsea,"  the  court  held  it  to  be  irregu- 
lar, and  discharged  the  defendant.  Storr  v.  Mount,  2  Dowl. 
417.  So,  where  the  sum  for  which  the  defendant  was  to  be 
detained,  was  not  indorsed  on  the  writ,  the  writ  on  this  ac- 
count was  set  aside  for  irregularity.  Jones  v.  Price,  2  Dowl. 
410. 

The  statute  (2  W.  4,  c.  39,  s.  8)  says,  that  "  such  process 
may  issue  from  either  of  the  said  courts ;"  that  is  to  say,  from 
any  of  the  courts  of  common  law  at  Westminster.  The  mean- 
ing of  this  is  evidently,  that  where  a  defendant  is  in  custody 
of  the  marshal,  you  may  now  charge  him  with  an  action  in 
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the  Common  Pleas  or  Exchequer,  or  where  he  U  in  custody 
of  the  warden,  you  may  charge  him  with  an  action  in  the  court 
of  Queen's  Bench,  without  changing  the  custody,  by  merely 
suing  out  a  writ  of  detainer  from  the  court  where  the  action  is 
to  be  brought,  and  having  it  directed  to  the  marshal  or  war- 
den, in  whose  custody  the  defendant  is  at  the  time.  And 
such  is  the  practice.  See  Barrett  v.  Harris,  2  Dowl.  186. 
MiUard  v.  MUman,  Id.  723. 

If  the  defendant  is  in  custody  of  the  sheriff  on  a  criminal 
account,  there  is  no  objection  to  his  being  charged  with  a 
civil  action,  as  above  directed.  Grainger  v.  Moore,  4  Dowl. 
456.  But  if  he  be  in  the  custody  of  the  marshal,  on  a  crimi- 
nal charge,  he  cannot  be  charged  with  a  civil  action,  without 
the  leave  of  the  court ;  nor  can  the  court  of  Common  Fleas  or 
the  Exchequer  grant  a  habeas  to  have  him  brought  up  to  he 
charged  with  a  declaration.  See  Walsh  v.  Dories,  2  New  Rep. 
245.  Nor  can  he  be  charged  with  a  civil  action  at  all,  if  he  be 
m  custody  for  a  crime  in  any  other  than  the  prison  of  the 
court  or  sheriff;  and  therefore  where  the  party  was  in  cus- 
tody in  the  house  of  correction,  the  court  refused  a  habeas  to 
have  him  brought  up  to  be  charged  with  a  civil  action.  Bran- 
don v.  Davis,  9  Bast,  154.  But  he  may  be  charged  with  a 
civil  action,  if  he  be  merely  in  custody  under  an  attachment 
for  non-payment  of  costs,  or  the  like.  Bonafous  v.  Schools,  4 
T.R.316. 

Where  he  is  wrongfully  in  custody,  he  cannot  be  charged 
with  a  civil  action  at  the  suit  of  the  party  who  keeps  him  so 
in  custody ;  see  Barlow  v.  Hall,  2  Anst.  461 ;  and  teeWkUsv. 
QornperU,  5  B.  &  A.  905.  Quin  v.  Reynolds,  3  M.  fc  5.  144 ; 
but  if  a  detainer  be  lodged  against  him  at  the  suit  of  a  third 
party,  without  collusion  with  the  first,  the  court  will  not  in- 
terfere to  relieve  him  from  it.  Barclay  v.  Fabor,  2  B.  hA. 
743.    Davis  v.  Chippendale,  2B.&P.282. 

Where  the  writ  of  detainer  lodged  with  the  marshal  was  ir- 
regular, and  the  plaintiff's  attorney,  upon  perceiving  his  error, 
gave  notice  to  the  defendant  and  the  marshal  that  he  aban- 
doned it,  and  he  then  sued  out  a  fresh  writ  for  the  same  cause 
of  action :  Patteson  J.  held  that  he  could  not  do  so,  and  set 
aside  both  writs  for  irregularity,  dodderer  v.  Sheppard,  4 
Dowl.  577. 

Bail.]  As  to  the  mode  of  putting  in  and  justifying  bail  for 
a  prisoner,  and  at  what  period  of  the  cause  it  may  be  done, 
see  ante,  p.  201. 

Declaration*]  By  R.  6.T.  3  W.  4,  r.  1,  "  in  aB  cases  in 
which  a  defendant  shall  be  detained  in  prison  on  any  writ  of 
capias  or  detainer  under  stat.  2  W.  4,  c.  39,  or,  being  an 
thereon  shall  go  to  prison  for  want  of  bail;  and  in  all 
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m  which  he  shall  be  rendered  to  prison  before  declaration  on 
any  such  process :  the  plaintiff  in  such  process  shall  declare 
against  such  defendant  before  the  end  of  the  next  term  after 
such  arrest  or  detainer,  or  render  and  notice  thereof;  other- 
wise such  defendant  shall  be  entitled  to  be  discharged  from 
such  arrest  or  detainer,  upon  entering  an  appearance  accord- 
ing to  the  form  set  forth  in  the  aforesaid  statute,  2  W.  4,  c. 
39,  sen.  No.  2,  unless  further  time  to  declare  shall  hare  been 
given  to  such  plaintiff,  by  rule  of  court  or  order  of  a  judge." 
Where  the  defendant  was  also  in  custody  on  a  criminal  charge, 
and  sentenced  to  a  certain  period  of  imprisonment,  it  was 
holden  that  the  plaintiff  was  not  bound  to  declare  against  him 
during  that  time ;  Altroffe  v.  Limn,  9  B.  &  C.  395 ;  but  it  is 
prudent  in  such  a  case  to  obtain  a  judge's  order  for  time  to 
declare.  On  the  other  hand,  by  the  terms  both  of  the  capias 
and  writ  of  detainer,  the  plaintiff  cannot  declare  until  after 
eight  days  from  the  execution  or  service  of  the  writ,  the  day 
of  the  execution  or  service  being  reckoned  inclusive. 

The  declaration  may  be  written  on  plain  paper,  in  the  form 
given  by  R.  G.  M.  3  W.  4,  s.  15,  thus : 

In  the  [8fc. 

The day  of in  the  year  of  our  Lord  1838. 

[Venue]  John  Nokes  by  B.  F.  his  attorney  [or  in  his  own  pro* 
per  person,']  complains  of  Joseph  Styles,  being  detained  at  the 
suit  of  John  Nokes  in  the  custody  of  the  sheriff,  [or  the  marshal 
of  the  Marshalsea  of  the  court  of  Queen's  Bench,  or  the  warden 
of  the  Fleet]  :  For  that  whereas,  fyc,  as  in  ordinary  cases. 

Make  two  copies  of  this  declaration,  and  deliver  one  of  them 
to  the  defendant,  or  (which  is  much  more  usual)  leave  it  for  him 
at  the  office  of  the  marshal  or  warden,  or  with  the  gaoler  or 
keeper  of  the  sheriff's  prison,  8fc.  It  is  not  necessary  now,  as 
formerly,  to  have  the  prisoner  brought  up  by  habeas,  to  be 
charged  with  a  declaration,  where  the  action  is  in  the  Queen's 
Bench,  and  the  defendant  in  custody  of  the  warden,  Barnett 
v.  Harris,  2  Dowl.  186,  or  where  the  action  is  in  the  Common 
Pleas  or  Exchequer,  and  the  defendant  in  custody  of  the  mar- 
shal. Millard  v.  MUlman,  2  Dowl.  523.  And  the  declaration 
must  be  delivered  in  this  way,  even  where  the  defendant  has 
appeared  by  attorney.  Formerly  there  were  three  copies 
made  of  the  declaration ;  but  by  R.  O.  H.  2  W.  4,  s.  36, 
"  where  the  plaintiff  declares  against  a  prisoner,  it  shall 
not  be  necessary  to  make  more  than  two  copies  of  the  decla- 
ration, of  which  one  shall  be  served,  and  the  other  filed  with 
an  affidavit  of  service ;  upon  the  office  copy  of  which  affidavit 
a  rule  to  plead  may  be  given. 

Plea,  tfc]  By  R.  6.  T.  3  W.  4,  r.  2,  in  all  actions  against 
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prisoners  in  custody  of  the  marshal,  warden  or  sheriff,  "  the 
defendant  shall  plead  to  the  declaration,  at  the  same  time,  in 
the  same  manner,  and  under  the  same  rules,  as  in  actions 
against  defendants  who  are  not  in  custody." 

First  as  to  the  notice  to  plead :  this  is  indorsed  on  the  copy 
of  the  declaration  delivered,  in  the  same  manner  as  in  ordi- 
nary cases ;  tee  ante,  p.  509 ;  but  the  omission  of  such  in- 
dorsement is  no  ground  for  setting  aside  an  interlocutory  judg- 
ment, signed  for  want  of  a  plea.  Clementton  v.  HriUiam*on, 
1  Bing.  N.  C.  356.  As  to  the  time  for  pleading,  §ee  ante,  p. 
505. 

Secondly,  as  to  the  rule  to  plead :  It  has  been  already  men- 
tioned (ante,  p.  519),  that  two  copies  of  the  declaration  are 
made,  one  of  which  is  delivered  to  the  defendant,  or  at  the 
office  of  the  marshal,  &c.  for  him.  The  other  must  be  annexed 
to  an  affidavit  of  service,  and  filed  with  the  officer  who  acts  as 
clerk  of  the  rules ;  he  will  then  give  you  an  office  copy  of  the 
affidavit,  with  a  rule  to  appear  and  plead  indorsed  upon  it. 
Serve  a  copy  of  the  rule  on  the  prisoner,  or  on  the  turnkey  of 
the  prison  for  him,  or  at  the  office,  &c.  in  the  same  manner  as 
the  declaration. 

Thirdly,  as  to  the  demand  of  plea :  In  the  Queen's  Bench, 
formerly,  a  demand  of  plea  was  necessary  in  actions  against 
prisoners  in  custody  of  the  marshal;  Rose  v.  Christfieid, 
I  T.  R.  591,  per  Bullet,  /.;  but  not  in  actions  against  pri- 
soners in  custody  of  the  sheriff.  fVUkiruon  v.  Brown,  6 
T.R.  524.  And  the  like  in  the  Exchequer.  In  the  Common 
Pleas,  a  demand  of  plea  was  not  necessary  in  any  case,  whe- 
ther the  defendant  were  in  the  custody  of  the  warden  or  she- 
riff. But  as  the  pleading  by  prisoners  is  now  to  be  "  in  the 
same  manner  and  under  the  same  rules"  as  in  ordinary  cases, 
(vide  supra),  it  should  seem  that  a  demand  of  plea  should 
now  be  given  in  all  actions  against  prisoners ;  at  least  it  will 
be  prudent  to  do  so,  until  the  court  shall  decide  to  the  con- 
trary. It  may  be  given  on  the  back  of  the  copy  of  the  decla- 
ration delivered,  as  in  ordinary  cases.    See  ante,  p.  511. 

The  plea  is  delivered  to  the  plaintiff's  attorney,  as  in  ordi- 
nary cases. 

The  other  pleadings,  to  issue,  are  the  same  as  in  ordinary 
cases.  The  issue  also  is  the  same  as  in  ordinary  cases  in 
bailable  actions,  (see  ante;  p.  418),  except  that  in  the  com- 
mencement, instead  of  "  arrested,"  you  say  "  detained  in 
custody."  SeeR.  G.  H.  4  W.  4,  r.  2,  sch.  No.  I.  Notice  of  trial 
is  also  indorsed  upon  it,  as  in  ordinary  cases. 

Trial  or  final  judgment.}  By  R.  G.  H.  2  W.  4,  s.  85,  "  the 
plaintiff  shall  proceed  to  trial  or  final  judgment  against  a  pri- 
soner, within  three  terms  inclusive  after  declaration."  The 
words  "  final  judgment,"  here  mean  a  final  judgment  without 
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trial,  as  after  an  interlocutory  judgment  for  want  of  a  plea ;  and 
not  a  judgment  after  verdict.  See  Heat  on  v.  IVhit  taker,  4 
East,  349.  And  where  an  action  was  against  two  prisoners, 
one  of  whom  pleaded  the  general  issue,  and  the  other  suffered 
judgment  by  default,  the  court  held  it  sufficient  for  the  plain- 
tiff to  have  proceeded  to  trial  within  three  terms  against  the 
prisoner  who  pleaded,  although  the  costs  were  not  taxed,  nor 
final  judgment  signed  against  both,  until  after  the  third  term. 
Wriglesworth  v.  Wright,  13  East,  167.  So,  where  the  de- 
fendant, after  being  served  with  declaration  in  Trinity  term, 
escaped,  and  did  not  return  into  custody  until  the  Hilary  term 
following,  the  court  refused  to  discharge  him,  although  the 
plaintiff  had  not  signed  final  judgment  by  the  end  of  Hilary 
term.     Grimes  v.  Joseph,  2  Brod.  6c  B.  35. 

As  to  proceeding  to  trial,  it  is  holden  that  if  the  plaintiff 
give  notice  of  trial  for  the  third  term  inclusive,  and  set  down 
his  cause  for  trial  in  that  term,  he  sufficiently  complies  with 
the  above  rule,  although  the  cause  be  not  tried  during  the 
term ;  for  the  delay  in  that  case  is  not  that  of  the  plaintiff, 
but  of  the  court.    Myers  v.  Cooper,  2  Dote  I.  423. 

The  notice  of  trial  is  the  same  as  in  ordinary  cases.  There 
is  an  old  rule  of  the  court  of  Common  Pleas,  requiring  ten 
days'  notice  of  trial  in  actions  against  prisoners  in  custody  of 
the  warden ;  R.  H.  14  $  15  C.  2  ;  but  it  is  not  observed  in 
practice. 

If  the  plaintiff  do  not  proceed  to  trial  or  final  judgment 
within  three  terms  inclusive  after  declaration,  within  the 
meaning  of  the  above  rule,  the  defendant  will  be  entitled  to 
be  discharged  by  supersedeas.  He  cannot  apply  for  it,  how- 
ever, until  the  third  term  has  expired.  Thomas  v.  Pritchard, 
4  7.  B.  664. 

The  rule  above  mentioned  makes  no  provision  for  the  case 
where  the  defendant  is  not  in  custody  at  the  time  the  declara- 
tion is  delivered  to  him,  but  renders  in  discharge  of  his  bail 
afterwards.  By  the  practice  of  all  the  courts,  before  the  above 
rule,  the  plaintiff  in  such  a  case  was  obliged  to  proceed  to 
trial  or  final  judgment  within  three  terms  inclusive  after  such 
render  and  notice  thereof  given.  R.  H.  26  G.  3,  K.  B. ;  R.  K. 
8.  G.  1,  C.  P» 

Execution.']  By  R.  G.  H.  2  W.  4,  a.  85,  after  requiring  that 
the  plaintiff  shall  proceed  to  trial  or  final  judgment  within 
three  terms*  after  declaration,  as  above  mentioned,  it  is  or- 
dered that  he  "  shall  cause  the  defendant  to  be  charged  in 
execution  within  two  terms  inclusive  after  such  trial  or  judg- 
ment, of  which  the  term,  in  or  after  which  the  trial  was  had, 
shall  be  reckoned  one."  When  this  rule  was  made,  judg- 
ments had  relation  to  the  first  day  of  the  term  in  or  after 
which  they  were  signed ;  and  therefore  there  was  no  necessity 
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for  making  any  provision  in  this  rule  for  final  judgments  after 
judgment  by  default,  &c.  signed  in  vacation.  But  although 
judgments  now  have  relation  only  to  the  day  on  which  they 
are  actually  signed,  {see  ante,  p.  426),  it  is  very  probable  that 
the  court  would  still  hold,  that  when  a  judgment  is  signed  in 
vacation,  the  previous  term  would  be  deemed  one  of  the  two 
terms  within  which  the  defendant  must  be  charged  in  execu- 
tion. Such  was  the  practice  formerly  in  all  the  court*.  It  is 
dear  from  the  rule,  that  where  the  cause  is  tried  in  vacation, 
the  term  previous  to  the  trial  is  reckoned  as  one  of  the  two, 
and  that  the  plaintiff  must  charge  the  defendant  in  execution 
during  the  next  term ;  and  this,  even  although  the  plaintiff 
may  have  proceeded  to  trial  before  he  was  bound  to  do  so  by 
the  practice  of  the  court.    Heaton  v.  Wkittaker,  4  Bast,  349. 

There  is  no  provision  in  this  rule,  for  a  case  where  the  de- 
fendant surrenders  after  trial  or  final  judgment.  But  by  the 
practice  of  the  courts  previously  to  that  rule,  where  the  de- 
fendant rendered  in  discharge  of  his  bail,  after  trial  or  final 
judgment,  the  plaintiff  was  bound  to  charge  him  in  execution 
within  two  terms  alter  the  render  and  notice  given,  of  which 
two  terms  the  term  of  which  the  render  was  made  was  reck- 
oned one ;  R.  H.  26  G.  3,  K.  B. ;  R.  R.  8  O.  1,  C.  P. ;  and  a 
render  in  vacation  was  deemed  a  render  of  the  previous  term, 
so  that  the  plaintiff  in  such  a  case  was  bound  to  charge  the 
defendant  in  execution  in  the  next  term.  Per  Lawrence,  J.m 
Smith  v.  Jeffreys,  6  T.  R.  776.  Neil  v.  Lovelace,  8  Taunt,  674. 
Russell  v.  Stewart,  3  Burr.  1787.  Laidier  v.  BUiott,  3  B.  *  C. 
738.  The  fact  also  of  the  defendant's  being  in  the  mean  time 
removed  by  habeas  to  the  prison  of  another  court,  in  a  civil 
suit,  made  no  difference  in  this  respect.  Morris  v.  Magratk, 
3  Brod.  £  U.  301.  And  in  a  modern  case,  since  the  above 
rule,  where  the  trial  took  place  in  Hilary  vacation,  and  the 
defendant,  in  a  few  days  afterwards  and  before  the  next  term, 
rendered  in  discharge  of  his  bail :  the  court  of  King's  Bench 
held  that  the  plaintiff  should  have  charged  him  in  execution 
during  the  next  term ;  and  that  as  he  had  not  done  so,  the  de- 
fendant was  entitled  to  his  discharge  upon  supersedeas.  B*w 
v.  Baker,  2  Dowl.  608. 

But  the  plaintiff  was  not  bound  to  charge  the  defendant  m 
execution,  pending  a  writ  of  error,  tee  Garrett  v.  MamteUt  2 
fVUs.  380,  even  although  the  writ  were  such  as  might  have  been 
quashed,  Laroche  v.  Wasborough,  2  T.  R.  737,  or  even  where 
bail,  although  put  io,  were  not  justified.  Maitlandi.  Mataredo, 
6  M.  $■  S.  139.  And  tee  Sparrow  v.  Lewes,  8  Taunt.  126.  And 
where  the  writ  of  error  operates  as  a  supersedeas,  (see  mtie,  p. 
347),  he  cannot  charge  the  defendant  in  execution  pending  H. 
Stonehtnue  v.  Ramtden,  IB.SrA.  676.  See  Fisher  v.  ATNammr*, 
1  B.%  P.  292.  So  where  the  plaintiff  had  become  bankrupt, 
and  the  defendant  prevented  the  assignees  from  proceedmf 
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to  execution  in  time,  by  pleading  to  the  scire  facias  by  which 
they  sought  to  nuke  themselves  parties  to  the  record:  the 
court  refused  a  supersedeas.  Bibbins  v.  Mantel,  2  Wits.  378. 
So,  where  the  defendant,  after  rendering  in  discharge  of  his  bail 
in  an  action  in  the  Common  Pleas,  was  committed  to  criminal 
custody  for  a  misdemeanor,  and  so  continued,  that  court  refus- 
ed a  supersedeas  for  not  charging  him  in  execution  in  due  time, 
as  they  had  no  jurisdiction  to  remove  him  by  habeas  from  the 
criminal  custody  in  which  he  then  was.  Freeman  v.  Western, 
1  Bmg.  221.  And  see  Altroffe  v.  Lunn,  9  B.  8f  C.  395.  But  a 
defendant  in  custody  under  an  attachment  for  nonpayment  of 
costs,  may  be  charged  in  execution.  Bonafous  v.  Schools,  4  T. 
R.  3  i  6.  A  defendant  may  also  suspend  his  right  to  a  supersedeas, 
by  entering  into  a  negotiation  with  the  plaintiff,  or  by  giving 
him  a  notice  of  his  intention  to  apply  for  his  discharge  under 
the  Insolvent  Act ;  but  these  we  shall  consider  presently  under 
the  Title  "Supersedeas.'* 

If  the  defendant  be  in  the  custody  of  the  Sheriff,  the  method 
of  charging  him  in  execution,  is  by  lodging  a  ca.  sa.  with  the 
sheriff,  as  in  ordinary  cases,  and  getting  a  warrant  thereupon 
directed  to  the  gaoler  or  officer  who  has  him  in  custody.  This 
completes  the  execution ;  and  it  is  not  necessary  afterwards  to 
remove  the  defendant  into  the  custody  of  the  marshal  or  war- 
den ;  Owen  v.  Owen,  2  B.  8r  Ad.  805;  or  if  he  be  afterwards 
removed  into  such  custody  in  any  other  suit,  Searlv.  Johnson, 
1  Dowl.  384,  or  if  he  remove  himself,  Deemer  v.  Brooker,  I  Har. 
Bp  W.  206, 3  Dowl.  576.  and  seeS.CA  Dowl.  9,  it  is  not  neces- 
sary for  the  plaintiff  to  do  any  thing  further  to  charge  the 
marshal  or  warden  with  the  defendant.  Where  the  defendant 
is  in  custody  in  the  country,  it  will  be  sufficient  to  deliver  the 
ca.  sa.  to  the  sheriff's  agent  in  town;  and  where  it  was  so  de- 
livered within  the  two  terms,  although  it  did  not  actually  reach 
the  gaoler,  in  whose  custody  the  defendant  was,  until  after 
that  time,  the  court  held  that  the  defendant  was  properly 
charged  in  execution.  Williams  v.  Waring,  1  Oak,  268, 4  Dowi. 
200.  In  a  late  case,  where  the  defendant  was  in  the  county 
gaol,  and  a  ca.  sa.  against  him  at  the  suit  of  the  sheriff,  directed 
to  the  coroner,  was  handed  by  the  coroner  to  the  gaoler,  the 
court  held  this  to  be  a  sufficient  charging  of  the  defendant  in 
execution.  Bastard  v.  Trutch,  5  Nev.  8f  M.  109.  S.  C.  nam. 
Bastard  v.  Gutch,  1  Har.  %  W.  321.  S.  C.  nam.  Barston  v. 
Trutch,  4  Dowl.  6. 

If  the  defendant  be  In  custody  of  the  Marshal  or  Warden, 
by  stat.  2  W.  4,  c.  39,  s.  8,  "  the  proceedings  shall  be  as  against 
prisoners  in  the  custody  of  the  sheriff,  unless  otherwise  or- 
dered by  some  rule  to  be  made  by  the  Judges.1'  And  no  rule 
has  since  been  made  by  the  Judges,  upon  the  subject  of  the 
mode  of  charging  a  defendant  in  execution.  But  the  mode  of 
charging  a  defendant  in  custody  of  the  sheriff,  in  execution 
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we  have  seen  is,  by  suing  out  a  ca.  sa.  and  lodging  it  with  the 
sheriff, — a  mode  of  proceeding  wholly  inapplicable  to  defen- 
dants in  the  custody  of  the  marshal  or  warden.  The  mode  of 
charging  in  execution  a  defendant  who  is  in  the  custody  of  the( 
marshal  or  warden,  in  practice,  therefore,  remains  the  same' 
as  it  was  before  the  statute,  and  is  thus: 

If  the  defendant  be  in  custody  of  the  Marshal  at  the  suit  of 
the  plaintiff,  charged  with  an  action  in  the  court  of  Queen's 
Bench,  Oet  a  side  bar  rule,  requiring  the  marshal  to  acknowledge 
the  defendant  to  be  in  his  custody  ;  take  this  to  the  marshals 
qflice,  and  the  acknowledgment  will  there  be  written  upon  it. 
This  acknowledgment  must  be  of  the  same  term  in  which 
the  prisoner  is  charged  in  execution;  an  acknowledgment  of  a 
prior  term  will  not  be  sufficient.  Fisher  v.  Stanhope,  1  7*.  R. 
464.  Cunningham  v.  Cohen  10  East,  46.  You  then  make  out 
a  committitur  piece  (see  the  Form,  Arch.  Forms,  474)  on  a  plain 
piece  of  parchment,  and  file  it  with  the  officer  who  acts  as  clerk 
of  the  judgments.  And  lastly  enter  the  committitur  in  the 
marshal's  book,  which  is  kept  at  the  office  of  the  clerk  of  the 
judgments.  This  last  entry,  however,  has  been  holden  not  to  be 
essential  to  the  validity  of  the  charging  of  the  defendant  m 
execution.  Muspratt  v.  Dixon,  MS.  East,  1819.  By  R.  E. 
41  G.  3,  the  committitur  above  mentioned  must  be  filed  with 
the  clerk  of  the  dockets,  "on  or  before  the  last  day  of  the  term 
in  which  such  prisoner  is  to  be  charged  in  execution;  and  the 
said  clerk  of  the  dockets  shall  enter  such  committitur  on  the 
judgment  roll  within  four  days  next  after  the  end  of  such  term, 
exclusive  of  the  last  day  of  the  term;  and  that  in  default  thereof, 
such  prisoner  shall  be  entitled  to  be  discharged.  Sec  Purden 
v.  Brockbridge,  2B.8cC.  342.  Fotterel  v.  Phitby,  3  Burr.  134 1 . 
But  it  may  be  doubted  if  the  latter  part  of  this  rule  is  now  in 
force;  for  by  R.  H.  2  W.  4,  s.  95,  "  in  order  to  charge  a  defendant 
in  execution,  it  shall  not  be  necessary  that  the  proceedings  be 
entered  of  record." 

But  if  the  defendant  be  in  custody  of  the  marshal,  at  the  suit 
of  a  third  party,  and  not  of  the  plaintiff,  and  the  plaintiff,  hav- 
ing obtained  judgment  against  him,  wish  to  charge  him  in 
execution,  his  only  way  is  to  have  him  brought  up  by  habeas 
corpus  ad  satisfaciendum,  and  have  him  charged  in  execution 
in  open  court.  Smithy. Sandys,  1  Hair.  $  W. 377, 5  Nev.  %  M. 
59.  Although  the  judgment  be  against  several,  yet  it  is  not 
necessary  that  this  writ  of  habeas  should  be  against  more  than 
those  defendants  who  are  in  actual  custody.  TVilson  v.  Bacon,  1 
Dowl.  118.  And  when  a  part  of  the  debt  had  been  levied  under 
a  Jf.  fa.  it  was  holden  that  the  habeas  corpus,  which  was  in  fact 
for  the  residue,  was  not  irregular,  by  reason  of  its  not  referring 
to  or  reciting  the  ./I.  fa.  and  the  levy  made  under  it.  Green  v. 
Foster,  2  Dowl.  191.  This  writ  is  engrossed  on  parchment, 
(see  the  form.  Arch  Forms,  p.  480),  and  then  signed  and  sealed; 
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it  should  in  strictness  be  delivered  to  the  marshal  four  day* 
before  the  defendant  is  to  be  brought  up.  On  the  day  in  ques- 
tion, instruct  counsel  early  in  the  morning  to  move  that  the 
defendant  be  charged  in  execution ;  and  the  defendant  being 
then  in  court  in  the  custody  of  the  tipstaff,  will  be  charged  in 
execution  accordingly  by  one  of  the  roasters. 

In  the  same  manner,  if  the  defendant  be  in  custody  of  the 
marshal,  charged  with  an  execution  in  the  court  of  Common . 
Pleas  or  Exchequer,  the  mode  of  charging  him  in  execution  is, 
by  having  brought  up  by  habeas  to  the  court  in  which  the 
action  is  pending,  and  there  charged  in  execution. 

So  if  the  defendant  be  in  custody  of  the  warden,  in  an 
action  in  any  of  the  three  courts,  you  must  have  him  in  like 
manner  brought  up  by  habeas,  in  order  to  have  him  charged 
in  execution. 

Or  the  plaintiff,  instead  of  charging  the  defendant  in  exe- 
cution, may  sue  out  ay?,  fa.  against  his  goods ;  and  this,  with- 
out first  discharging  him  out  of  custody.  Jones  v.  Tye,  1 
Dowl.  181.  Or  if  he  only  levy  a  part,  he  may  charge  the  de- 
fendant in  execution  for  the  residue.  See  Green  v.  Faster,  2 
Dowl.  191.  Also  if  the  party  die  while  in  custody  in  execu- 
tion, the  other  party  may  sue  out  execution  against  his  lands 
or  goods,  in  the  same  manner  as  if  he  had  never  been  in  exe- 
cution. 21  /.  1,  c.  24.  Where  the  defendant  died  in  custody 
in  execution  on  the  31st  July,  having  personal  property 
in  Surrey,  and  the  venue  being  in  Middlesex,  it  was  necessary 
to  6ue  out  a  testatum  fi.  fa. ;  to  warrant  the  testatum,  the 
plaintiff's  attorney  sued  out  h  fi.  fa.,  tested  on  the  first. and 
returnable  on  the  last  day  of  Trinity  term,  which  was  re- 
turned nulla  bona  by  himself  and  not  by  the  sheriff,  and  he  at 
the  same  time  sued  out  the  testatum  fi.  fa.,  tested  on  the  last 
day  of  Trinity  term  and  returnable  in  Michaelmas  term :  the 
court  held  that  there  was  no  objection  to  the  attorney's  wri- 
ting a  return  on  the  fi.  fa.,  which  was  merely  a  matter  of 
form ;  that  although  the  fi.  fa.  might  be  bad  in  itself,  yet  it 
was  sufficient  to  warrant  the  issuing  of  the  testatum ;  and 
that  there  was  no  objection  to  the  testatum  bearing  teste 
in  the  life  time  of  the  defendant,  it  not  being  actually  sued 
out  until  after  his  death.    Farncombe  v.  Kent,  2  Dowl.  464. 

What  has  been  said  here  as  to  charging  a  defendant  in  ex- 
ecution, applies  equally  to  a  plaintiff  who  is  in  custody,  and 
against  whom  a  defendant  obtains  a  judgment.  And  there- 
fore it  has  been  holden  that  a  plaintiff,  in  custody  of  the 
warden  in  another  suit,  might  be  brought  up  by  habeas  corpus 
ad  satisfaciendum,  in  order  to  be  charged  in  execution  for  the 
costs  of  a  nonsuit.    Furnival  v.  Stringer,  5  Dowl.  195. 

Supersedeas.]  It  has  been  already  mentioned,  that  where  a 
defendant  is  in  custody  of  the  marshal,  warden  or  sheriff,  at 
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the  soft  of  a  plaintiff,  if  the  plaintiff  do  not  declare  against  him 
before  the  end  of  the  next  term  after  the  arrest  or  detainer, 
or  after  render  or  notice  thereof,  (where  the  render  is  before 
declaration) ;  or  if  he  do  not  proceed  to  trial  or  final  judgment 
within  three  terms  inclusive  after  declaration,  or  after  render 
and  notice  thereof  (where  the  render  is  after  declaration)  ;  or 
if  he  do  not  proceed  to  charge  the  defendant  in  execution  within 
two  terms  inclusive  after  such  trial  or  final  judgment,  or  after 
render  and  notice  thereof  (where  the  render  is  after  trial  or 
final  judgment) :  the  defendant  is  entitled  to  be  discharged  out 
of  custody  by  writ  of  sepersedeas.    See  ante,  p.  521,  522. 

It  is  a  maxim  in  practice,  that  when  once  a  prisoner  is  super- 
sedeable,  he  is  always  supersedeable ;  that  is.  that  the  plaintiff 
cannot  prevent  his  being  discharged  by  supersedeas,  by  taking  that 
step,  the  want  of  which  in  proper  time  rendered  the  defendant 
supersedeable.     For  instance,  if  a  defendant  be  supersedeable 
for  want  of  declaration,  the  plaintiff  cannot  deprive  him  of  hU 
right  to  a  supersedeas,  by  afterwards  declaring;  or  if  he  be  su- 
persedeable for  want  of  proceeding  to  trial  or  final  judgment, 
he  cannot  prevent  his  discharge  by  afterwards  proceeding  to 
trial  or  final  judgment;    or  if  he  be  supersedeable  for  wmnt  of 
being  charged  in  execution,  if  the  defendant  afterwards  charge 
him  in  execution,  the  court  upon  application  will  discharge 
him.      Melton  v.  Hewitt,  2  Dowl.  71.     And  where  he  is  thus 
supersedeable  for  want  of  being  charged  in  execution,  he  can- 
not afterwards  be  taken  on  ca.  sa.  on  the  same  judgment ;  Line 
v.  Lowe,  7  Bast,  330;  nor  can  he  be  holden  to  bail  (ante,  p.  42), 
or  detained  in  custody,  in  an  action  of  debt  on  the  judgment, 
Pierson  v.  Goodwin,  1  B.  ft  P.  36 1,  although  he  may  be  taken  on 
a  ca.  sa.  in  such  action.    Bkmdford  v.  Foot,  Cowper,  72.   /sassy 
v.  Dervm  2  W.  Bl.  982.    There  is  but  one  exception  to  the 
maxim  above  mentioned,  namely,  that  if  a  prisoner,  supersede- 
able for  any  other  cause  than  that  of  not  being  charged  in 
execution  in  time,  be  afterwards  charged  in  execution  before 
he  actually  applies  for  the  supersedeas,  the  court  will  not  after- 
wards discharge  him,  if  it  appear  that  he  had  an  opportunity  of 
applying  to  be  superseded,  and  did  not  avail  himself  of  it.    Rom 
v.  Christfield,  1  T.  R.  591.    So,  if  the  defendant  be  in  custody  in 
two  actions  at  the  suit  of  the  same  plaintiff  or  of  different  pi*m- 
tifls,  his  being  supersedeable  on  one,  does  not  affect  the  plain- 
tiff's right  to  proceed  against  and  detain  him  in  the  other. 
Fby  v.  Percy,  1  T.  R.  692. 

The  defendant  however  may  waive  his  right  to  a  sepersedeas; 
and  if,  instead  of  applying  for  it,  he  take  a  subsequent  step  in 
the  cause,  he  will  be  deemed  to  waive  his  right  to  be  superseded. 
Thus,  under  the  old  practice,  where  the  declaration  was  de- 
livered in  due  time,  but  the  bill  was  not  filed  until  after  the 
time  limited  had  expired,  and  the  defendant  pleaded :  the  court 
held  that  by  pleading,  the  defendant  had  waived  his  right  to  a 


Prisoner 3.  527 

supersedeas,  although  at  the  time  he  was  not  aware  of  the  de- 
fault which  entitled  him  to  be  superseded.  Pearson  v.  Row- 
lings, I  Bait,  77. 

There  are  other  causes,  which  hare  been  already  mentioned, 
(see  ante,  p.  522)  which  may  prevent  a  defendant  from  obtain- 
ing a  supersedeas.  Besides  these,  it  has  been  holden  that  if 
there  be  any  agreement  or  treaty  pending  between  the  parties, 
the  defendant  shall  not  be  superseded  for  want  of  the  plaintiffs 
proceeding  in  the  cause,  pending  such  agreement  or  treaty. 
But  it  is  now  ordered,  that  no  treaty  or  agreement  shall  be 
sufficient  cause  to  prevent  any  defendant's  having  the  benefit 
of  a  supersedeas  for  want  of  prosecution,  unless  the  same  be  in 
writing,  signed  by  the  defendant  or  his  attorney  or  some  per- 
son duly  authorized  by  the  defendant,  and  it  be  therein  ex- 
pressed that  proceedings  are  stayed  at  the  defendant's  request. 
R.  H.  26  G.  3,  K.  B ;  R.  H.  35  G.  3,  C  P.  And  see  Melton  v. 
Hewitt,  2  Dowl.1\. 

Also,  after  a  defendant  in  custody  shall  give  the  plaintiff 
notice  of  his  intention  to  apply  for  his  discharge  under  the  In- 
solvent Act,  he  shall  not  be  superseded  or  discharged  on  account 
of  the  plaintiffs  not  proceeding  against  him  according  to  the 
rules  and  practice  of  the  court,  from  the  time  of  such  notice 
until  some  rule  or  order  shall  be  made  in  that  behalf.  R.  E.  3 
G.  4,K.B;  R.  M.  3  G.  4,  C.  P.  See  Holmes  v.  Murcolt,  1  Bing. 
431.  Garlick  v.  BaUmger,  10  Price,  124.  Molyneuxv.  Brown, 
2  Dowl.  64.  ik  stat.  7  O.  4,  c.  57,  «.  15. 

The  application  is  usually  to  a  judge  at  chambers,  upon  sum- 
mons, unless  he  direct  the  application  to  be  made  to  the  court. 
In  order  to  apply  in  either  way,  defendant's  attorney  should 
first  obtain  a  copy  of  causes  from  the  office  of  the  prison,  as 
the  foundation  of  the  application.  The  judge's  order  for  this 
purpose  "may  be  obtained  at  the  return  of  one  summons, 
served  two  days  before  it  is  returnable ;  such  orders  in  town 
causes  being  absolute,  and,  in  country  causes,  unless  cause 
shall  be  shewn  within  four  days,  or  within  such  further  time 
as  the  judge  shall  direct."  R.  Q.  H.  2  W.  4,  s.  89.  As  soon  as 
the  order  absolute  is  obtained,  enter  a  common  appearance  for 
the  defendant,  as  directed  ante, p.  7 1 ,  and  get  a  certificate  from  the 
officer  of  your  having  done  so.  Then',  if  the  defendant  be  in  the 
custody  of  the  marshal,  upon  your  producing  the  order  and  cer- 
tificate at  the  marshaVs  office,  the  defendant  will  be  discharged 
from  that  action;  but  if  he  be  in  the  custody  of  the  warden  or 
sheriff,  you  must  sue  out  a  writ  of  supersedeas,  {see  the  form, 
Arch.  Forms,  485,  3rc),  the  order  and  certificate  being  the  ©Ul- 
cer's authority  for  signing  it ;  get  it  sealed ;  and  then  deliver 
it  at  the  office  of  the  warden  or  sheriff,  who  will  thereupon 
discharge  the  party. 

The  marshal  and  warden  are  ordered  (by  R.  G.  H.  2  W.  4,  s. 
16—88)  to  discharge  all  prisoners  in  their  custody  at  the  expi< 


528  Prisoners. 

ration  of  one  month  from  the  time  they  become  supersedeabk ; 
and  if  by  reason  of  any  writ  of  error,  order  of  the  court,  agree- 
ment of  the  parties  or  other  special  matter,  such  a  party  be  not 
really  supersedeable,  the  plaintiff  must  give  notice  thereof  in 
writing  "  with  all  convenient  speed"  to  the  marshal  or  warden, 
on  pain  of  losing  the  right  to  detain  the  prisoner.  SeeSiggen 
v.  Brett,  bB.Sf  Ad.  455. 

2.  In  other  Matters. 

Cognovit  or  Warrant  of  attorney  by  prisoner.']  In  what  cases 
and  how  a  cognovit  or  warrant  given  by  a  prisoner,  shall  be  at- 
tested by  an  attorney  on  his  behalf,  see  ante,  p.  238. 

Attachment  against.']  In  the  Exchequer,  a  party  in  custody 
of  the  marshal  cannot  be  brought  up,  for  the  purpose  of  being 
charged  with  an  attachment  for  nonpayment  of  costs.  Boucher 
v.  Simms,  4  Dowl.  173.  And  see  Briant  v.  Clutton,  5  Dowl.  66. 
But  in  the  court  of  Queen's  Bench  it  is  the  usual  practice; 
whether  legal  or  not,  has  never  been  decided. 

Irregularity.]  If  a  prisoner  have  to  complain  of  an  irregu- 
larity in  the  proceedings  against  him,  he  must  now  do  it  within 
the  same  time  as  persons  not  in  custody ;  Primrose  v.  Baddeky, 
2  Dowl.  350.  And  see  Foot  v.  Dick,  1  Har.  He  W.  207.  FoweU 
v.  Petre,  5  Dowl.  276;  although  formerly  the  practice  was 
deemed  to  \>e  otherwise,  see  Rock  v.  Johnson,  4  Dowl.  405.  So 
an  application  to  set  aside  a  regular  judgment,  on  an  affidavit 
of  merits,  must  be  made  by  a  prisoner,  within  the  same  time, 
as  if  he  were  not  in-custody.  Fife  v.  Bruere,  4  Dowl.  329.  But 
where  a  writ  of  ca.sa.  on  which  the  defendant  was  imprisoned, 
was  a  nullity,  (being  sued  out  more  than  a  year  after  the  judg- 
ment, without  a  scire  facias),  the  court  discharged  the  defen- 
dant, although  thirteen  years  had  elapsed  from  the  time  of  the 
arrest.  Mortimer  v.  Piggott,  2  Dowl.  615.  So  where  the  mode 
of  charging  the  defendant  in  execution,  was  holden  to  be  a 
nullity,  the  court  discharged  him  as  to  the  action,  although 
fourteen  years  had  elapsed.  Smith  v.  Sandys,  1  Har.  4*  W.  377. 
ante,  p.  410. 

Discharged,  otherwise  than  by  Supersedeas.]  If  the  debt  sad 
costs  be  paid,  no  matter  by  whom,  the  plaintiff  bas  no  rigbt 
afterwards  to  detain  the  defendant  in  custody;  and  the  coart 
upon  application  will  discharge  him.  Rimmer  v.  Turner,  3 
Dowl.  CO  1 .  Where  the  plaintiff  died,  after  charging  the  defen- 
dant in  execution,  and  the  next  of  kin  would  not  administer, 
the  court  upon  application  discharged  the  defendant.  Parkin- 
son v.  Horlock,  2  New  Rep.  240.  Broughton  v.  Martin,  1  B.  4 
P.  176.     But  where  the  plaintiff  had  appointed  executors, 
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Dunsford  y.  Gouldsmith,  8  Moore,  145,  or  administration  was 
taken  out,  Pothergill  v.  Walton,  4  Bing.  711,  the  court  refused 
to  discharge  the  defendant,  without  the  authority  of  the  exe- 
cutor or  administrator.  Where  however  administration  to  the 
plaintiff  had  been  taken  out  by  the  defendant's  wife,  the  court 
discharged  the  defendant.    Pyne  v.  Erie,  8  T.  R.  407. 

Rules  of  the  prison  and  Day  rules.']  As  to  the  extent  of  the 
rules  of  the  Queen's  Bench  prison,  seeR.  R.  30  0. 3 ;  E.  35  G. 
3;  T.  36  G.  3,  K.  B. ;  and  as  to  the  extent  of  the  Rules  of  the 
Fleet,  see  R.  B.  ft  G.  4,  C.  P.  In  what  case  a  prisoner  may  be 
deprived  of  the  benefit  of  the  Rules,  see  R.  T.  57  G.  3.  A  pri- 
soner in  custody  for  a  contempt,  is  not  entitled  to  the  rules. 
Hall  v.  Arnold,  2D.8f  B.  709.  But  where  the  marshal  allowed 
such  a  prisoner  the  rules,  on  a  well-grounded  belief,  founded 
upon  a  surgeon's  certificate,  that  from  the  state  of  his  health 
his  life  would  otherwise  be  in  danger,  the  court  refused  to  pun* 
ish  the  marshal,  by  making  him  pay  the  money  for  which  the 
party  was  in  his  custody;  and  the  application  against  the  marshal 
having  been  made  without  previous  notice  to  him,  they  dis- 
charged it  with  costs.  Id.  So  where  a  defendant,  after  the  ex- 
piration of  his  imprisonment  for  a  misdemeanor,  was  detained 
merely  until  a  fine  should  be  paid,  he  was  admitted  to  the  rules 
for  a  limited  term,  in  consequence  of  the  dangerous  state  of 
his  health.    R.  v.  Bennett,  4  D.  &  R.  832. 

As  to  day  rules,  see  R.  E.  30  G.  3 ;  M.  37  G.  3 ;  H.  45  G.  3. 
K.  B.  A  day  rule,  when  granted,  covers  the  antecedent  part  of 
the  day ;  so  that  if  the  prisoner  have  been  at  large  in  the  morn- 
ing, before  the  sitting  of  the  court,  and  an  action  be  brought 
as  for  an  escape,  the  rule  will  be  an  answer  to  the  action. 
Field  v.  Jones,  9  East,  151. 

PROVISO,  TRIAL  BY. 

In  what  cases,  #c]  Where  the  plaintiff  has  made  default  in 
bringing  his  cause  on  for  trial,  within  the  time  limited  for  that 
purpose  by  the  practice  of  the  court,  the  defendant  may  take 
the  cause  down  for  trial  by  proviso.  As  to  the  time  so  limited, 
see  ante,  p.  466,467.  But  by  R.  G.  H.  2  W.  4,  s.  71,  "  no  trial  by 
proviso  shall  be  allowed,  in  the  same  term  in  which  the  default 
of  the  plaintiff  has  been  made."  In  the  case  of  an  issue  out  of 
chancery,  however,  the  court  have  allowed  the  defendant  to 
take  the  cause  down  for  trial,  before  any  default  by  the  plain- 
tiff, upon  the  defendant  suggesting  that  the  plaintiff  wished  to 
delay  the  trial.  Humpage  v.  Rowley,  4  T.  R.  767.  Bassett  v. 
Osborne,  6  Moore,  473.  But  where,  upon  a  special  jury  cause 
being  called  on  for  trial,  there  was  not  a  full  special  jury,  and 
neither  party  prayed  a  tales,  it  was  holden  that  the  defendant 
could  not  on  this  account  afterwards  take  the  cause  down  by 
proviso.    Phillips  v.  Dance,  9  B.  &  C.  769. 
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Proceeding*  to  trial.']  No  rule  for  a  trial  by  proviso  it  now 
necessary ;  R.  G.  H.  2  W.  4,  a.  7 1  j  nor  is  it  necessary  that  the 
issue  should  previously  be  entered :  Id.  $.10:  as  was  formerly 
required. 

The  jury  process  is  the  same  as  in  ordinary  cases,  except 
that  in  the  distringas  or  habeas  corpora,  immediately  before 
the  words  "  and  have  you  there"  &c.,  is  inserted  this  proviso : 
"Provided  always  that  if  two  toritt  shall  come  to  yen  thereupon, 
you  shall  then  execute  and  return  one  of  them  only :"  from  which 
clause,  the  trial  by  proviso  takes  its  name. 

The  nisi  prius  record  is  made  up  by  the  defendant.  And  he 
roust  give  tbe  plaintiff  the  same  notice  of  trial,  which  the 
plaintiff  would  have  been  obliged  to  give,  if  lie  had  proceeded  to 
trial,  except  that  tbe  form  is,  "  tahe  notice  of  trial  by  proviso,"  Bx. 
A  term's  notice  is  not  necessary.  Theobald  v.  Crickmore,  2  B. 
&  A.  594. 

If  the  defendant  take  down  and  enter  his  record  for  trial,  and 
the  plaintiff  do  not,  in  that  case,  when  the  cause  is  called  on,  if 
the  plaintiff  appear,  the  cause  is  tried  in  the  ordinary  manner; 
but  if  the  plaintiff  do  not  appear,  he  must  be  nonsuit.  Gardener 
v.  Davis,  1  WUs.  300.  Brown  v. Ottley,  I  B.hA. 253.  Hodgsm 
v.  Foster,  1  B.  &  C.  1 10.  If  both  parties  enter  their  records, 
then,  if  the  plaintiff  have  given  due  notice  of  trial,  the  trial  shall 
be  by  his  record;  but  if  he  have  not  given  due  notice  of  trial, 
Brown  v.  Ottley,  1  B.&A.  253,  or  if  he  withdraw  his  record,  the 
trial  shall  be  by  the  defendant's  record. 

The  trial  by  proviso  is  now  little  in  use,  being  nearly  super- 
seded in  practice  by  the  application  for  judgment  as  in  case  of 
a  nonsuit.    See  ante,  p.  464. 

PUTTING  OFF  THE  TRIAL. 

In  what  cases.']  The  court  will  in  general  put  off  the  trial, 
on  account  of  the  absence  of  a  material  witness,  if  they  think 
the  justice  of  the  case  requires  it.  They  have  even  put  it  off 
from  Easter  term  until  the  sittings  after  Michaelmas,  at  the 
instance  of  a  defendant,  where  it  appeared  that  the  witness 
was  not  expected  to  arrive  from  abroad  until  that  time.  Qrier- 
son  v.  Aird,  1  Hodg.  76,  and  see  Gardner  v.  Moses,  1  Taunt. 
118.  Anon.  1  Chit.  730.  Anon:  2  Chit.  411.  But  where  the 
witness  is  expected  to  be  absent  a  great  length  of  time,  the 
court  will  require  a  strong  case  to  be  made  out,  to  induce 
them  to  grant  the  motion.  Lord  v.  Coohe,  1  W.  Bl.  436.  And 
they  will  not  grant  it  at  all,  if  the  evidence  of  the  witness  is  to 
support  an  unconscionable  defence,  Robinson  v.  Smyth,  \  B. 
&  P.  454,  or  a  plea  in  abatement,  Wade  v.  Birmingham.  2 
Chit.  5,  or  the  like.  They  have  refused  also  to  do  so,  where 
the  applicant  had  delayed  the  cause  unfairly,  and  the  witness 
was  in  Kngland  when  the  case  might  have  been  tried,  were  it 
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not  for  that  delay.  Saunders  v.  Pitman,  I  B.  ft  P.  33.  They 
have  refuted  to  put  it  off,  until  an  indictment  for  perjury  re 
lating  t°  *  matter  connected  with  the  cause  could  be  tried. 
Johnson  v.  Wardle,  1  Har.  &  W.  219.  They  have  refused  it, 
in  an  action  by  assignees  of  a  bankrupt,  where  it  was  applied 
for  on  the  ground  that  a  petition  contesting  the  validity  of  the 
commission  was  then  pending.  Anon  2  Chit.  411.  In  the 
affidavit  in  support  of  a  first  application,  on  the  ground  of  the 
absence  of  a  witness,  it  is  not  necessary  to  name  the  witness. 
Smith  v.  Dob*m,  2  D.  &  R.  420.  Buckingham  v.  Banks,  4  D. 
ft  R.  832,  or  to  swear  to  merits ;  Att.-Gen.  v.  Hull,  2  Dowl. 
111.  Hill  v.  Prosier,  3  Dowl.  704 ;  it  is  sufficient  to  swear 
that  the  witness  is  material  and  necessary,  and  that  the  party 
cannot  safely  proceed  to  trial  without  his  evidence.  Id.  But 
if  it  become  necessary  to  make  a  second  motion  on  account  of 
the  continued  absence  of  the  witness,  the  court  may  require 
to  know  who  he  is,  and  what  he  is  to  prove,  &c.  See  Anon. 
1  Out.  686. 

Or  if  it  be  necessary  to  examine  witnesses  abroad  upon  in- 
terrogatories, the  court  will  put  off  the  trial  until  the  exami- 
nations are  returned.  See  pott,  tit.  "  Witneti."  And  tee 
Furley  v.  Newnham,  2  Doug.  419.  Brown  v.  Murray,  4  D.  & 
R.  830. 

So,  upon  an  affidavit  that  a  copy  of  a  judicial  document 
in  the  West  Indies  was  necessary  to  the  defence,  the  court 
postponed  the  trial,  and  they  refused  to  inquire  into  the 
admissibility  of  it  as  evidence.  Mackenzie  v.  Hudson,  1  D. 
ft/2.  159. 

And  where  a  libel  had  been  published,  at  the  instance  of  one 
of  the  parties,  for  the  purpose  of  influencing  the  jury,  the 
court  put  off  the  trial  upon  the  application  of  the  other  party. 
R.  v.  Gray,  1  Burr.  499. 

So  where  there  was  a  demurrer,  and  also  an  issue  in  fact, 
and  the  court  thought  it  desirable  that  the  demurrer  should  be 
first  argued,  they  put  off  the  trial  of  the  issue.  Burdett  v. 
Coleman,  13  Rati,  27. 

And  an  application  will  be  entertained  to  put  off  the  trial 
of  an  issue  out  of  chancery,  as  well  as  in  other  cases.  Bux- 
ton v.  Lawton,  4  Camp.  163. 

What  has  now  been  said,  has  in  general  reference  to  appli- 
cations by  the  defendant.  But  as  the  plaintiff  has  the  record 
in  his  own  power,  and  need  not  enter  it  for  trial  if  he  be  not 
prepared  to  try,  or  may  withdraw  the  record  if  from  the  ab- 
sence of  witnesses  or  other  cause  it  become  necessary,  the 
court  will  not  in  general  entertain  a  motion  by  him  to  put  off 
the  trial ;  nor  will  the  judge  at  nut  priut,  unless  it  be  merely 
to  put  off  the  trial  from  one  sitting  to  another  in  term,  or  for. 
a  few  days  during  the  sittings  after  term.  See  Curtis  v.  Bar- 
ker, 1  Car.  &  P.  185. 
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Application,  fyc]  The  application  must  be  made  either  to 
the  court,  or  to  the  judge  at  nisi  prius;  to  the  court,  if  prac- 
ticable under  the  circumstances.  R.  E.  49  G.  3,  C.  P.  and  tee 
Anon.  3  Taunt.  315.  On  the  other  hand,  motions  to  regu- 
late the  trial  of  a  cause  in  other  respects,  must  be  made  to  the 
judge  who  is  to  try  it.  See  Johnson  v.  The  Coke  and  Gas  Com- 
pany, 7  Taunt.  386.  But  the  trial  cannot  be  put  off  by  the  mere 
consent  of  parties,  R.  M.  50  Q.  3,  C.  P.,  without  the  sanction 
of  the  judge  at  nisi  prius. 

The  affidavit  on  which  the  application  is  made,  may  be 
made  either  by  the  party,  or  by  his  attorney  in  the  cause, 
Duberley  v.  Gunning,  Peake,  97,  or  by  the  attorney's  clerk,  if 
he  will  swear  that  he  has  the  management  of  the  cause,  and  is 
acquainted  with  its  circumstances.  Sullivan  v.  MacgiU,  1  H. 
Bl.  637.  If  the  affidavit  is  to  be  used  at  nisi  prius,  a  copy  of 
it  must  be  given  to  the  other  party  a  day  before,  if  possible. 

If  the  application  be  made  at  nisi  prius,  it  is  granted  only 
on  payment  of  costs ;  that  is  to  say,  the  same  costs  as  if  the 
record  were  withdrawn.  Walker  v.  Lane,  1  Gale,  52.  If 
made  to  the  court,  and  notice  of  it  be  not  given  to  the  other 
party,  until  after  he  has  incurred  expenses  in  bringing  up  his 
witnesses,  the  court  will  make  the  payment  of  such  expenses 
a  condition  of  their  granting  the  rule.  Att.-Gen.  v.  HuU,  2 
Dowl.211. 

REFERENCE  TO  THE  MASTER. 

To  compute  principal  and  interest.']  In  assumpsit  on  a  bill  of 
exchange  or  promissory  note,  if  the  plaintiff  have  interlocu- 
tory judgment,  the  court,  instead  of  putting  him  to  execute  s 
writ  of  inquiry,  will  refer  it  to  the  master  to  compute  princi- 
pal and  interest  on  the  bill  or  note,  Shepherd  v.  Charter,  4  7. 
R.  275.  Rashley  v.  Salmon,  1  H.  Bl.  252.  Eyre  v.  Bank  of 
England,  1  Bligh,  582,  and  exchange  and  re-exchange ;  Gold- 
smid  v.  Taite,  2  B.  &  P.  55.  but  see  Napier  v.  Schneider,  12 
East,  420 ;  and  they  have  done  so,  even  where  the  bin  or  note 
had  been  lost  or  stolen,  and  a  copy  of  it  only  could  he  pro* 
duced.  Brown  v.  Mesriter,  3  M.  &  S.  281.  Allen  v.  Miller,  1 
Dowl.  420.  Clarke  v.  Quince,  3  Dowl.  26.  But  they  win  not 
do  so  in  assumpsit  on  a  bill  for  a  sum  in  foreign  money.  Maun- 
sell  v.  Lord  Massarene,  5  T.  R.  87,  or  on  a  foreign  judgment. 
MesHn  v.  Lord  Massarene,  4  T.  R.  493.  But  see  Doran  v. 
O'Reilly,  5  Dowl.  233. 

In  debt,  the  court  will  seldom  grant  a  rule  to  compute.  In 
debt  on  judgment,  if  the  plaintiff  seek  damages  for  the  deten- 
tion of  the  debt,  the  court  will  not  refer  it  to  the  master  to  com- 
pute  them.  Nelson  v.  Sheridan,  8  T.  R.  395.  Nor  will  they 
do  so  in  debt  on  simple  contract/even  for  rent,  or  for  use  and 
occupation ;  see  Campion  v.  Crayshaw,  6  Taunt.  356 ;  nor  in 


Reference  to  the  Master.  533 

debt  on  a  bastardy  bond.  Cooke  v.  Pettit,  2  Wilt.  5.  They 
may  do  so,  no  doubt;  tee  Holdipp  v.  Otway,  2  Sound.  107 ; 
but  in  practice  they  never  do.  In  debt  for  rent  upon  lease, 
however,  or  debt  on  a  mortgage  deed  or  the  like,  they  usually 
grant  a  rule  to  compute.    See  Campion  v.  Craythaw,  supra. 

In  covenant  for  a  sum  certain,  as  for  rent  upon  a  lease, 
Byrom  v.  Johnson,  8  T.  R.  410,  Campion  v.  Cray  thaw,  supra. 
WwgjUld  v.  Clever  ley,  13  Price,  53,  or  for  principal  and  in- 
terest upon  a  mortgage  deed ;  Berthon  v.  Strut,  8  T.  R.  326  ; 
or  for  the  arrears  of  an  annuity,  JUoway  v.  Hill,  2  Chit.  32, 
the  court  will  grant  a  rule  to  compute ;  but  not  in  an  ac- 
tion on  a  covenant  to  indemnify,  particularly  if  there  be  any 
doubt  as  to  the  amount  of  damages.  Deniton  v.  Mair,  14 
Sast,  622. 

In  trespass  or  case,  the  court  will  not  refer  the  damages  to 
the  master,  but  the  plaintiff  must  execute  a  writ  of  inquiry. 

Where  there  are  two  or  more  counts  in  a  declaration,  one 
of  which  is  for  a  cause  of  action  which  the  court  will  refer  to 
the  master,  and  the  others  are  not,  the  plaintiff  may  obtain  a 
rule  to  compute  as  to  the  former,  and  enter  a  nolle  prosequi 
as  to  the  latter.  Heald  v.  Johnton,  2  Smith,  44.  Duperoy  v. 
Johnton,  7  T.  R.  473,  ante,  p.  339,  459. 

Rule,  4rc]  The  rule  cannot  be  moved  for,  before  the  judg- 
ment is  signed ;  Motes  v.  Compton,  6  M.  &  S.  381 ;  but  it  may 
be  moved  for  on  the  same  day.  Pocock  v.  Carpenter,  3  M.Bl 
S.  109.  Russen  v.  Hayward,  5  B.  &  A.  752.  The  rule  is  of 
course  a  rule  nut.  And  it  is  served  by  delivering  it  to  the  de- 
fendant, or  leaving  it  for  him  at  his  place  of  residence  with 
tome  person  authorized  to  take  in  papers  for  him.  Where  it 
was  served  upon  a  female  servant  of  the  defendant,  at  his 
dwelling-house,  it  was  holden  sufficient.  Thomas  v.  LordRa- 
nelagh,  5  Dowl.  258.  But  where  it  was  left  for  him  in  the 
apartments  in  which  he  resided,  no  person  being  there  at  the 
time,  Chaffers  v.  Glover,  5  Dowl.  81,  where  it  was  served  on 
the  landlady  of  the  house  where  he  lodged,  Salisbury  v.  Sweet- 
heart, 5  Dowl.  243,  or  on  a  workman  on  the  premises  of  the 
defendant,  Hitchcock  v.  Smith,  5  Dowl.  248,  the  service  has 
been  holden  insufficient.  So  service  at  the  last  place  of  the 
defendant's  residence  hss  been  holden  insufficient,  where  it  ap- 
peared that  he  had  previously  ceased  to  reside  there ;  Black  v. 
Cloup,  5  Dowl.  271 ;  but  in  such  a  case,  upon  a  satisfactory 
affidavit  being  produced  as  to  the  efforts  made  to  find  him, 
the  court  will  allow  a  copy  of  the  rule  to  be  stuck  up  in  the 
office,  and  grant  a  rule  to  shew  cause  why  the  service  should 
not  be  deemed  good,  to  be  served  in  the  same  manner  as  the 
former  rule.  Id.  Broom  v.  Stittle,  1  Har.  &  fV.  673.  Sealey 
▼■  Robertson,  2  Dowl.  568.  Where  there  were  two  defendants, 
Bayley,  B.  held,  that  service  of  the  rule  upon  one  of  them,  was 
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sufficient.    Piggins  v.  Ward  et  al.,  2  Dowl.  364.  but  see  Flint 
v.  BigneU,  1  Chit.  466  n. 

It  will  be  no  answer  to  this  rule,  to  shew  any  irregularity 
in  the  judgment,  Marryat  v.  Winkfield,  2  Chit.  119.  Deely  v. 
Burton,  2  Har.  &  W.  138,  or  in  the  proceedings  previous  to 
it ;  Pell  v.  Brown,  1  B.  &  P.  369 ;  but  such  irregularity  must 
be  made  the  subject  of  a  substantive  motion*  Nor  is  it  any 
answer,  that  the  defendant  has  filed  a  bill  in  equity  against  the 
plaintiff  for  an  account.     Berthon  v.  Street,  8  T.  R,  326. 

In  vacation,  this  reference  to  the  master  may  be  obtained 
upon  summons,  and  the  judge  will  grant  a  fiat  for  a  role. 
Upon  production  of  this  fiat,  and  a  motion  paper  signed  by 
counsel,  the  proper  officer  will  draw  up  the  rule. 

Upon  production  of  the  rule  and  the  judgment  paper,  the 
master  will  compute  the  principal  and  interest,  tax  costs,  and 
sign  judgment,  as  mentioned  ante,  p.  424.  In  the  court  of 
Common  Pleas,  a  previous  notice  of  the  time  appointed  for 
computing  the  principal  and  interest,  must  be  given  to  the  de- 
fendant ;  Branning  v.  Patterson,  4  Taunt.  487 ;  and  the  same 
in  the  Exchequer ;  but  this  is  not  necessary  in  the  court  of 
Queen's  Bench. 

In  other  cases.'}  In  matters  coming  before  the  court  by  rule, 
where  there  are  long  and  intricate  affidavits,  or  where  the  cha- 
racter of  an  attorney  is  implicated,  the  court  very  often  refer 
such  matters  to  the  master,  with  directions  to  report  to  them 
the  facts.  The  affidavits  are  thereupon  lodged  with  the  mas- 
ter, and  he  may  call  for  fresh  affidavits  from  either  party,  if 
he  will ;  but  the  court  have  no  power  to  compel  the  attend- 
ance  of  any  witnesses  before  him.  hFDougal  v.  NichoUs.  1 
Har.  &  W.  341.  The  master,  after  hearing  the  parties  or 
their  counsel,  prepares  his  report ;  and  when  it  is  ready,  upon 
the  motion  of  either  party,  he  will  read  it  to  the  court,  and  the 
court  thereupon  dispose  of  the  original  rule. 


REMITTITUR  DAMNA. 

If  the  jury  give  greater  damages  than  are  laid  in  the  decla- 
ration, the  court  will  allow  the  plaintiff  to  enter  a  remittitur 
damna  for  the  excess,  even  after  error  brought.  Usher*. 
Dansey,  4M.&S.  94.  Pickwood  v.  Wright,  I  H.  Bl.  642 
So  where  the  declaration  consists  of  several  counts,  if  the  jury 
sever  the  damages,  as  for  instance,  give  £50  damages  on  the 
first  count,  and  £100  damages  on  the  other  counts,  and  one 
of  the  other  counts  be  bad,  the  plaintiff  may  enter  a  remittitur 
as  to  the  £100  damages,  and  take  his  judgment  far  the  £W- 
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See  Dan  v.  Crease,2  Dowl.  269.  and  see  1  Saund.  285  n,  5,  8fc. 
Mills  v.  Fumett,  4  IX  at  R.  561.  So  where  the  jury  give  da- 
mages  where  they  ought  not,  as  for  instance  in  a  penal  action, 
the  plaintiff  may  remedy  the  mistake  by  entering  a  remittitur 
damna,  even  after  error  brought.  Hardy  v.  Cat  heart,  1  Marsh. 
180.    See  the  form  of  the  entry,  Arch.  Forms,  332,  35 1,  375. 


REMOVAL  OF  CAUSES  FROM  INFERIOR  COURTS. 

1.  Before  Judgment, 

It  is  not  intended  here  to  treat  of  the  removal  of  a  replevin 
cause  from  an  inferior  court;  that  will  be  fully  considered 
when  we  come  to  treat  of  the  action  of  replevin.  We  shall 
confine  our  attention  here,  to  the  removal  of  causes  by  writ  of 
habeas  corpus  or  certiorari  into  the  superior  courts,  for  the 
purpose  of  proceeding  in  them  there  to  judgment  and  exe- 
cution. 

By  Habeas  Corpus.]  A  habeas  corpus  lies  to  remove  proceed- 
ings from  an  inferior  court,  only  where  the  defendant  is  actu- 
ally or  virtually  in  the  custody  of  the  court  below,  Mitchell  v. 
Mitckison,  1  B.  &  C.  513.  Palmer  v.  Forsyth,  4  B.  &.C.  401, 
that  is  to  say,  where  the  process  of  the  inferior  court  is  against 
the  person  of  the  defendant.  It  will  not  lie,  however,  where  the 
superior  court  has  no  jurisdiction  of  the  cause :  as  for  instance, 
an  action  against  a  feme  sole  trader  in  the  courts  of  the  city 
of  London,  cannot  be  removed  by  habeas,  for  those  courts  alone 
have  jurisdiction  of  it  by  custom.  Pope  v.  Vaux,  2  W.  Bl. 
1060.  Nor  can  the  plaintiff  remove  the  defendant  by  habeas 
from  an  inferior  court,  to  answer  him  in  the  court  above  in  a 
new  action  for  the  same  debt.  Melsome  v.  Gardner,  Cowp. 
116.  In  cases  in  which  it  lies,  it  is  no  objection  to  it  that  it 
is  sued  out  by  an  attorney,  who  has  not  obtained  his  certificate. 
Glynn  v.  Hutchinson,  3  Dowl.  529. 

By  Certiorari.']  In  all  cases  where  the  process  is  not  against 
the  person,  the  cause  may  be  removed  by  certiorari.  The 
action  of  ejectment,  brought  in  an  inferior  court,  is  properly 
removable  by  this  writ.  Doe  v.  Dring,  I  B.  &  C  253.  Pat- 
terson v.  Bodes,  3  B.  &  C.  550.  But  the  court  will  not  grant 
it  to  the  courts  of  the  counties  palatine,  and  formerly  not  to 
the  courts  of  great  session  in  Wales,  unless  upon  special  cause, 
and  under  particular  circumstances.  Zinc  v.  Langton,  2  Doug. 
749.  Williams  v.  Thomas,  2  Doug.  751  n.  Pickering  v.  Bp. 
of  Chester,  6D.&R.  489.    Jones  v.  Davies,  I  B.  &  C.  143.    Pa- 
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tenon  v.  Reay,  2  D.St  R,  177.  In  all  other  cases  it  U  grant- 
able  as  a  matter  of  course,  Landent  v.  Shiel,  3  Dowl.  90,  where 
the  inferior  court  is  a  court  of  record.  See  Edwards  v.  Boweu, 
7  D.&R.  109,  5B.  &C.  206. 

In  what  cotes  not."}  If  the  steward  or  judge  of  the  inferior 
court  be  a  barrister  of  three  years1  standing,  and  the  debt  or 
damages  laid  or  thing  demanded  in  the  declaration  do  not 
amount  to  £5,  the  cause  shall  not  be  removed.  21  J.  I,  c.  23, 
s.  4,  6. 

It  cannot  be  removed  after  final  judgment,  except  for  the 
purpose  of  suing  out  a  ft.  fa.  or  ca.  so.  out  of  the  jurisdiction 
of  the  inferior  court,  and  which  we  shall  consider  presently. 
Walker  v.  Oann,  1  D.  &R.  769 ;  and  see  Paterson  v.  Reay,  2 
D.  &  R.  177.  By  stat.  43  £1.  c  5,  the  writ  must  be  delivered 
to  the  court  below,  before  any  of  the  jury  are  sworn ;  see  Lan* 
dens  v.  Sheil,  3  Dowl.  90 ;  and  by  stat.  21  J.  1,  c.  23,  s.  2,  be- 
fore issue  or  demurrer  joined,  if  it  be  joined  within  six  weeks 
after  the  arrest  or  appearance  of  the  defendant :  otherwise  the 
cause  shall  not  be  removed.  In  one  case  it  is  laid  down  that  a 
cause  cannot  be  removed  after  judgment  by  default ;  Wyatt  v. 
Markham,  Barnes,  221 ;  but  in  two  other  cases,  where  the 
cause  was  removed  even  after  notice  of  inquiry,  but  before 
inquiry,  the  court  refused  to  send  it  back  by  procedendo.  Cox 
v.  Hart,  2  Burr.  758.  Godley  v.  Marsden,  6  Bing.  433.  At  all 
events,  it  is  too  late  to  remove  it,  after  a  writ  of  inquiry  has 
been  executed.    Smith  v.  Stocking,  I  Har.  &  W.  194. 

Also,  where  the  cause  of  action  does  not  amount  to  £20 
exclusive  of  costs,  the  cause  shall  not  be  removed  from  an  in- 
ferior court,  unless  the  defendant  with  two  sufficient  sureties 
enter  into  a  recognizance  there  in  double  the  amount,  condi- 
tioned for  the  payment  of  the  debt  or  damages  and  costs,  in 
case  judgment  shall  pass  against  him.  7  &  8  G.  4,  c.  71,  *.  6. 
1 9  G.  3,  c.  70,  s.  6.  The  sum  laid  in  the  declaration  as  the  debt 
or  damages,  and  not  the  sum  actually  due,  &c.»  is  deemed  the 
amount  of  the  cause  of  action  within  the  meaning  of  this  sta- 
tute. Atlenborough  v.  Hardy,  2  5.  ft  C.  802.  Brady  v.  Veens, 
5  Dowl.  416.  And  the  statute  is  not  confined  to  debts,  but  ex- 
tends to  actions  of  trover,  Furnish  v.  Swann,  1 0  B.  &  C  458, 
actions  of  slander,  Lee  v.  Goodtad,  AD.  &  R.  350,  and  the  like, 
where  the  damages  laid  are  under  £20. 

If  the  cause  be  removed,  when  it  ought  not,  the  mode  of 
objecting  to  it  is  by  applying  to  the  court  for  a  rule  nisi  for  a 
procedendo. 

Return  of  the  writ.]  In  obedience  to  the  writ  of  certiorari, 
the  record  itself,  and  not  merely  a  transcript  or  copy  of  it, 
must  be  sent  to  the  court  above ;  Palmer  v.  Forsyth,  4  B.  &  C. 
401 ;  but  by  thehabeas  corpus,  the  record  itself  is  not  removed ; 
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it  still  remains  in  the  court  below,  and  the  defendant,  if  in  cus- 
tody, is  removed  to  the  prison  of  the  superior  court,  and  the 
cause  of  his  detention  returned  on  the  writ.  See  Jameson  v. 
r,  1  Dowl.  175. 


Bail.]  If  the  defendant  be  at  large,  at  the  return  of  the 
writ,  he  may  be  compelled  to  put  in  bail,  in  all  cases  where, 
from  the  nature  of  the  cause  of  action,  the  defendant  may  by 
law  be  holden  to  bail.  The  mode  of  doing  this,  is  by  obtaining 
from  one  of  the  judges*  clerks,  a  rule  for  a  procedendo,  unlets 
bail  be  put  in  within  a  certain  time ;  and  serve  a  copy  of  it. 
Where  the  plaintiff  declared  conditionally  in  the  court  above, 
and  indorsed  a  demand  of  plea  on  the  declaration,  before  the 
habeas  corpus  was  returned  or  bail  put  in,  this  was  holden  to 
be  a  waiver  of  bail.    Law  v.  Stevens*  1  Dowl.  425. 

When  the  rule  is  served,  the  defendant,  within  the  time  men- 
Honed  in  it,  must  get  the  habeas  returned,  (See  R.  M.  1651, 
and  B.  29  C.  2,  H.  10  W.  3,  K.  B.J ;  and  must  then  make  out 
a  bail  piece  (see  the  form,  Arch.  Forms,  532)  and  annex  it  to  it, 
and  then  get  the  recognizance  of  bail  taken,  in  town  or  coun- 
try, and  give  notice  of  bail,  as  in  ordinary  cases.  Where  an 
action  against  two  defendants  is  removed  from  an  inferior 
court,  bail  must  be  put  in  for  both ;  and  if  one  alone  were  ar- 
rested,  and  he  remove  the  cause,  he  must  put  in  bail  for  his 
companion  as  well  as  himself.  Jameson  v.  Schonswar,  et  al.t 
1  Dowl.  175.  So,  where  one  of  the  defendants  had  been 
holden  to  bail,  and  the  other  merely  served  with  process,  in 
the  court  below,  and  the  former  removed  the  cause  by  habeas, 
and  put  in  and  justified  bail  for  himself:  but  because  he  did 
not  also  enter  a  common  appearance  for  his  co-defendant,  the 
plaintiff  sued  out  a  procedendo ;  the  court  held  that  the  plaintiff 

had  done  rightly,  and  refused  to  set  it  aside.    v.  West, 

MS.  T.  1827. 

The  plaintiff  has  20  days  allowed  him,  to  except  to  the  bail. 
R.  G.  H.  2  W.  4,  s.  25.  This  is  done,  by  obtaining  from  one 
of  the  judge's  clerks  a  rule  for  better  bail  within  a  certain  time, 
otherwise  a  procedendo  to  issue ;  and  serve  a  copy  of  it.  Where 
such  a  rule  was  wrongly  intituled,  the  court  held  that  the  de- 
fendant had  waived  the  irregularity,  by  giving  notice  of  justi- 
fication.   Aldridge  v.  Schroder,  2  Smith,  75. 

The  defendant  must  then  give  notice  of  justification,  and  justify 
his  bail,  as  in  ordinary  cases,  within  the  time  mentioned  in  the  rule, 
if  so  many  days  remain  of  the  term ;  if  not,  then  on  the  first  day  of 
the  next  term:  otherwise  a  procedendo  will  issue.  Where,  after 
service  of  the  allowance  of  bail,  the  plaintiff  issued  a  procedendo, 
because  the  plaintiff  had  been  misnamed  in  the  notice  of  bail,  the 
court  held  that  he  was  not  warranted  in  doing  so,  but  that  the 
rule  of  allowance  should  first  be  set  aside.  Rice  v.  Chambers,  1 
Chit.  57 5 .    If  once  properly  remitted  to  the  court  below  by  pro- 

a  a  5. 
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cedendo,  the  cause  can  never  afterwards  be  removed  into  the 
court  above.  21  /.  1,  c.  23,  *.  3.  See  Dixon  v.  Hetlop,  6  T. 
R.  366,  365.     Glynn  v.  Hutchinson,  3  Dowl.  529. 

The  effect  of  putting  in  and  justifying  bail  in  the  court  above, 
is,  that  the  pledges  or  bail  in  the  court  below  are  thereby  dis- 
charged ;  Taylor  v.  Shapland,  3  Af.  &  5.  328 ;  and  no  proceed- 
ings can  afterwards  be  taken  against  them.    Id. 

It  may  be  necessary  to  mention,  that  rendering  the  defend- 
ant in  the  court  above,  and  giving  notice  of  render,  has  the 
same  effect  as  putting  in  or  justifying  bail.  Farquharson  v. 
Fouchecour,  16  East,  387.    Johnson  v.  Walker,  4B.&J.  535. 

Declaration.]  Whether  thecause  be  removed  by  habeas  corpus, 
Clark  v.  Dickson,  3M.&S.  93,  or  certiorari,  Clark  v.  Mayor  of 
Berwick,  4  fi.  &  C.  649,  the  plaintiff  is  not  bound  to  follow  it 
into  the  superior  court,  nor  can  he  be  nonprossed  for  not  de- 
claring there.  The  cause,  however,  remains  in  court  for  one 
year  from  the  return  of  the  writ,  for  all  purposes ;  Norrisk  v. 
Richards,  5  Nov.  fc  M.  268,  1  Bar.  &  W.  437  ;  and  the  plain- 
tiff may,  if  he  will,  declare  at  any  time  within  that  period. 
Id.,  if  the  defendant  do  not  previously  rule  him  to  declare. 
This  rule  may  be  given  "  within  four  days  after  the  end  of  the 
term  in  which  the  writ  is  returned ;"  R.  G.  H.  2  W.  4,  s.  37, 
and  see  Id.  s.  38 ;  and  if  the  plaintiff  do  not  declare  then 
within  the  second  term  inclusive  after  the  bail  is  put  in  and 
perfected  or  appearance  entered,  the  defendant  may  after- 
wards refuse  to  receive  the  declaration  from  him.  See  Id.,  and 
Barnes,  90.    Stourbridge  v.  Walker,  1  Str.  631. 

The  Uniformity  of  Process  Act  (2  W.  4,  c.  39)  does  not  ex- 
tend to  causes  removed  from  inferior  courts ;  Id.s.  19 ;  nor  do 
the  new  rules  as  to  pleading.  And  therefore  it  seems  that 
the  declaration  in  this  case  must  still  be  in  the  old  form.  See 
Dod  v.  Grant,  1  Har.  &  W.  71 1.  If  the  cause  be  removed  by 
habeas,  the  plaintiff  is  not  bound  to  declare  in  the  court 
above,  in  the  same  form  of  action  that  he  declared  in  the  court 
below,  Bowerbank  v.  Walker,  2  Chit.  517,  provided  he  dedare 
for  the  same  cause  of  action. 

The  other  proceedings  in  the  cause  are  the  same  as  in  ordi- 
nary cases. 

2.  Removal  of  causes  after  Judgment. 

By  writ  of  error,  Sfc]  If  the  inferior  court  be  a  court  of 
record,  acting  according  to  the  course  of  the  common  law,  a 
writ  of  error  lies  from  it  to  the  court  of  Queen's  Bench ;  but 
if  it  act  in  a  summary  way,  or  proceed  in  a  manner  differing 
from  the  course  of  the  common  law,  the  record  must  be 
brought  before  a  superior  court  to  be  rectified,  not  by  writ  of 
error,  but  by  certiorari.    2  Sound.  101,  a.    If,  however,  the 
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inferior  court  be  not  a  court  of  record,  its  proceedings  may  be 
brought  before  the  court  of  Common  Pleas,  not  by  writ  of 
error  or  certiorari,  but  by  writ  of  false  judgment. 

For  the  purpose  of  execution.']  Formerly,  if  judgment  were 
obtained  in  an  inferior  court,  and  the  unsuccessful  party  were 
not  found  within  the  jurisdiction,  and  had  no  property  within 
it,  the  judgment  could  not  be  executed,  although  the  party 
had  property  or  was  openly  residing  elsewhere.  And  it  is 
doubtful  whether  this  is  as  yet  remedied  with  respect  to  judg- 
ments for  defendants.  See  Batten  v.  Squires,  4  DowL  53.  But 
by  stat.  19  G.  3,  c.  70,  s.  4,  where  final  judgment  is  given  in 
an  inferior  court  of  record,  it  shall  be  lawful  for  any  of  the 
courts  of  record  at  Westminster,  upon  affidavit "  of  such  judg- 
ment being  obtained,  and  of  diligent  search  and  inquiry  hav- 
ing been  made  after  the  person  of  the  defendant  or  his  effects, 
and  of  execution  having  issued  against  such  person  or  effects, 
and  that  they  are  not  to  be  found  within  the  jurisdiction  of 
the  inferior  court,"  to  cause  the  record  to  be  removed  into 
such  superior  court,  and  to  issue  writs  of  execution  thereupon 
to  the  sheriff  of  any  county  or  place,  against  the  defendant's 
person  or  effects,  in  the  same  manner  as  upon  judgments  in 
the  said  courts  at  Westminster.  The  amount  of  the  judgment, 
or  of  the  original  debt  or  damages,  in  such  a  case,  is  imma- 
terial. Knowles  v.  Lynch,  2  Dotvl.  623.  Where  the  defend- 
ant had  rendered  in  discharge  of  his  bail  in  the  court  below, 
but  before  he  could  be  charged  in  execution  he  was  removed 
by  habeas  to  the  Fleet  prison,  the  court  of  Common  I- leas 
granted  a  certiorari,  under  this  statute,  to  bring  up  the  re- 
cord, in  order  to  charge  him  in  execution  upon  it.  Jordan  v. 
Cole,  1  H.  BL  532.  The  statute  however  does  not  extend  to 
judgments  in  ejectment ;  Doe  v.  Shipley,  2  Dotvl.  408 ;  nor  to 
judgments  upon  foreign  attachments  in  the  mayor's  court  of 
London,  against  the  garnishee,  Bulmer  v.  Marshall,  5  B.  & 
^4.  821,  the  statute  being  confined  to  cases,  where  the  pro- 
ceedings below  are  similar  to  those  in  the  court  above.  Per 
Abbott,  C.  /.,  Id.  823.  The  writ  cannot  regularly  be  obtained, 
without  motion  to  the  court,  see  RoweU  v.  Breedon,  3  Dmvl. 
324,  and  production  of  the  affidavit  above  mentioned ;  but 
the  rule  is  absolute  in  the  first  instance.  Pawsey  v.  Gooday, 
3  Dowi.  605.    Knowles  v.  Lynch,  2  DowL  623. 

The  above  statute  was  extended  to  the  counties  palatine,  by 
stat.  32  G.  3,  c.  68,  s.  1.  But  as  to  the  county  palatine  of 
Lancaster,  this<  is  at  present  regulated  by  stat.  4  &  5  W.  4, 
c.  62,  s.  31 ;  by  which  it  enacted,  that  if  the  plaintiff  or  de- 
fendant remove  his  person  or  goods  out  of  the  jurisdiction, 
any  of  the  courts  at  Westminster,  upon  a  certificate  from  the 
prothonotary  of  the  court  below  or  his  deputy,  of  the  amount 
of  the  judgment,  to  issue  a  writ  of  execution  against  the  per- 
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son  or  goods  of  the  party,for  the  amount  of  the  judgment  sad 
the  costs  of  the  writ  and  certificate,  to  the  sheriff  of  any 
county,  &c.  There  must  also  be  an  affidavit  in  this  case,  si- 
milar to  that  required  by  stat.  19  G.  3,  c.  70,  above  mentioned ; 
Duckworth  t.  Fogg,  4  Dowl.  396 ;  but  it  seems  that  it  will  be 
sufficient  if  it  state  a  search  for  the  person  or  goods  of  the 
party,  and  the  court  will  thereupon  grant  the  execution  against 
the  person  or  goods  accordingly.  Lord  v.  Grass,  ,4  Neo.  fc  If. 
30, 3  Dowl.  4. 


RENDER  IN  DISCHARGE  OF  BAIL. 

1.  Render  to  the  Prison  of  the  Court. 

In  what  cases.']  Wherever  bail  to  the  action  have  been  put 
in,  such  bail  may  render  their  principal,  if  he  be  at  large.  If 
he  be  in  custody  in  a  civil  action,  the  bail  as  a  matter  oi'  course 
may  have  a  habeas  corpus  cum  causd,  to  bring  him  up,  for  the 
purpose  of  being  rendered  in  their  discharge ;  but  where  he 
was  in  custody  in  the  prison  cf  the  palace  court,  and  the  ac- 
tion there  had  already  been  removed  and  sent  back  by  proce- 
dendo, the  court  held  that  they  could  not  grant  the  habeas  in 
such  a  case,  as  the  stat.  21  J.  1,  c.  23,  s.  3,  prohibited  the 
cause  from  being  again  removed.  Lowes  v.  Hutchinson,  3 
Dowl  506.  and  see  ante,  p.  537.  If  he  be  in  custody  of  the  sheriff 
on  a  criminal  account,  the  bail  in  an  action  in  the  court  of 
Queen's  Bench  may  have  a  habeas  to  bring  him  up,  for  the 
purpose  of  render,  that  court  having  a  criminal  as  well  as  civil 
jurisdiction.  Sharpe  v.  Sheriff,  7  T.  R.  226.  In  like  man- 
ner, that  court  will  grant  a  habeas  to  the  keeper  of  any  prison, 
to  bring  up  a  prisoner  in  his  custody  on  a  criminal  account, 
Daniel  v.  Thompson,  15  East,  78,  if  the  prisoner  be  there  for 
safe  custody  only,  and  not  for  punishment.  Ounn  v.  Cromer, 
MS.  T.  1825.  And  where  the  principal  was  a  bankrupt,  and 
was  committed  to  Newgate  by  the  commissioners  for  not  sa- 
tisfactorily answering  certain  questions,  that  court  granted  a 
habeas  to  bring  him  up  to  be  rendered  in  discharge  of  his  hail ; 
the  habeas  issued  on  the  crown  side  of  the  court,  on  which 
side  also  the  render  was  taken,  and  a  commitment  to  the  mar- 
shal pro  forma  i  and  he  was  thereupon  re-committed  to  Mew- 
gate,  charged  with  the  several  matters.  Taylor's  case,  3  Mast, 
232.  The  court  of  Common  Pleas,  however,  having  no  cri- 
minal jurisdiction,  cannot  issue  a  habeas  for  such  a  purpose, 
where  the  principal  is  in  custody  on  a  criminal  charge ;  Cur- 
rit  v.  Kinnear,  1  Brod.  &  B.  23.  Bennett  v.  Kmnear,  3  Moore, 
259.    Walsh  v.  Dames,  2  New  Rep.  245.    Waugh  r.  Askjort* 
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3  Dowl.  123.  emd  see  Joyce  t.  Pratt,  6  Bing.  877  ;  nor  will  the 
court  of  Exchequer.  The  court  of  Common  Pleas  have  alto 
refused  to  grant  a  habeas,  where  the  principal  was  in  custody 
of  the  sheriffs  of  London  under  an  extent  from  the  crown, 
without  the  consent  of  the  crown ;  and  the  crown  haying  con* 
tented,  provided  the  prisoner  should  be  remanded  to  his  for* 
mer  custody,  the  court  still  refused  to  interfere,  as  they 
doubted  if  they  had  authority  to  commit  to  any  other  custody 
than  that  of  the  warden.  Hodson  v.  Temple,  5  Taunt.  503. 
So  the  court  of  King's  Bench  refused  a  habeas,  where  the 
principal  was  in  custody  of  a  messenger  under  an  order  of  a 
Secretary  of  State,  by  virtue  of  the  Alien  Act.  Folhein  v. 
Critico,  13  East,  457.  But  a  person  enlisted,  maybe  rendered 
by  his  bail,  in  their  discharge.    Bond  v.  Isaac,  1  Burr.  339. 

What  has  now  been  stated,  must  be  considered  as  having  re- 
ference to  renders,  where  the  action  is  in  one  of  the  courts  of 
law  at  Westminster.  But  where  in  an  action  in  the  court  at 
Durham,  the  defendant's  bail,  wishing  to  render  him,  and  not 
being  able  to  do  so  as  he  was  then  a  prisoner  in  the  King's 
Bench  prison,  applied  to  the  court  of  King's  Bench  for  a  certio- 
rari to  remove  the  record,  in  order  that  they  might  do  so  here : 
the  court  refused  it.    Paterson  v.  Reay,  2D.kR.  177. 

Within  what  time.]  A  render,  in  order  to  discharge  or  relieve 
the  sheriff,  should  perhaps  be  made  before  the  expiration  of  the 
rale  to  bring  in  the  body ;  but  if  it  be  completed  at  any  time 
before  the  attachment  is  actually  moved  for,  it  will  be  sufficient. 
A  v.  Sh.  of  Middlesex,  7  T.  R.  527.  Thorold  ▼.  Fisher,  1  H.  Bl. 
9.  Jt  v.  Sh.  of  Middlesex,  2  Smith,  243.  But  where  time  is 
given  to  justify,  and  instead  of  justifying  the  bail  render  their 
principal,  the  court  will  not  set  aside  an  attachment  afterwards 
obtained,  unless  upon  payment  of  costs.  R.  v.  Sh.  of  Middle* 
sex,  4  Dowl.  358.  And  see  R.  v.  Sh.  of  Middlesex,  2  D.  &.  R.  225. 

In  order  to  discharge  the  bail  to  the  action,  where  an  action 
of  debt  is  brought  upon  the  recognizance,  the  render  may  be 
"at  any  time  within  14  days  after  the  service  of  the  process  upon 
them,  but  not  at  any  later  period;  and  upon  such  render  being 
duly  made  and  notice  given,  the  proceedings  shall  be  stayed, 
upon  payment  of  the  costs  of  the  writ  and  service  thereof  only ." 
R.  O.  M.  4  W.  4,  2  Dowl.  397.  Intervening  Sundays  are  reck- 
oned. Creswell  v.  Green,  14  East,  537.  If  the  costs  be  not 
paid,  the  plaintiff  may  proceed  in  his  action.  Home  v.  Whit- 
combe,  5  Dowl.  328. 

Where  the  plaintiff  proceeds  against  the  bail  by  scire  facias, 
formerly  in  the  court  of  King's  Bench  the  bail  in  actions  by 
bill  had  until  the  return  day,  if  summoned,  or  until  the  return 
day  of  the  alias  where  nihil  was  returned,  to  render  their  prin- 
cipal; See  Webb  v.  Harvey,  2.  T.  R.  757 ;  and  in  actions  by 
original,  they  had  until  the  quarto  die  post  of  these  returns 


542  Render  in  discharge  of  Bail. 

respectively.  BeU  v.  Jackton,  4  T.  R.  663.  In  the  court  of 
Common  Pleas,  they  had  also  until  the  quarto  die  poet  of  these 
returns;  R.  M.  1654,  t.  12.  Simmonds  v.  Middleton,  1  mis. 
269;  and  in  the  Exchequer,  until  the  return  day  of  these  writs, 
respectively.  How  far  that  may  now  be  deemed  to  be  altered 
by  the  uniformity  of  Process  Act  or  the  New  Rules,  has  not 
been  decided.  But  as  now,  no  judgment  can  be  signed  on  a 
tci.  fa.  without  the  leave  of  a  court  or  a  judge,  in  cases  where 
the  bail  are  not  summoned,  (and  we  have  seen,  ante,  p.  208, 
that  it  is  only  where  they  reside  in  Middlesex  that  they  can  be 
summoned),  and  even  with  such  leave  it  cannot  be  signed  un- 
til after  eight  days  from  the  return  of  one  scire  faciai,  it  is  pro- 
bable that  if  a  render  were  made  within  these  eight  days,  the 
court  or  a  judge  would  not  give  leave  to  sign  the  judgment. 

Where  one  of  the  bail  being  served  with  a  writ  in  an  action 
on  the  recognizance,  died  before  the  appearance  day,  and  there- 
fore a  fresh  action  was  brought  against  his  executor,  it  was 
holden  that  the  executor  had  the  same  time  to  render  the  prin- 
cipal, as  if  the  second  action  were  brought  against  him  as  one 
of  the  bail.  Meddowcroft  v.  Sutton,  1  B.  k  P.  6 1 .  Or  if,  after 
commencing  ad  action  on  the  recognizance,  the  plaintiff  die, 
and  his  executor  brings  another  action,  the  bail  have  the  same 
time  to  render  their  principal  in  this  second  action,  as  if  no 
previous  action  had  been  brought.  Wilkinson  v.  Fate,  8  T.  R. 
422.  And  the  same,  if  the  plaintiff  discontinue  a  first  action, 
and  bring  a  second.    Hoare  v.  Aftngay,  1  Sir.  915. 

Formerly  a  render  on  the  last  day  of  the  time  limited  for  that 
purpose  by  the  practice  of  the  court,  must  have  been  made 
during  the  sitting  of  the  court.  But  now,  by  R.  G.  H.  2  W. 
4,  s.  22,  "  bail  shall  be  at  liberty  to  render  the  principal,  at  any 
time  during  the  last  day  for  rendering,  so  as  they  make  such 
render  before  the  prison  doors  are  closed  for  the  night.1 


»» 


Time  enlarged.]  The  court  will  seldom  enlarge  the  tune  thus 
allowed  for  rendering.  Even  where  it  was  sworn  that  the  prin- 
cipal was  so  ill,  it  would  endanger  his  life  to  remove  him,  the 
court  refused  it.  Wynn  v.  Petty,  4  East,  102.  But  where  he 
was  already  in  custody,  and  such  a  return  was  made  to  a  habeas 
corpus,  the  court  gave  time.  IVmstanley  v.  GaUskeU,  16  Bast, 
389.  So  where  there  was  a  commission  of  lunacy  against  the 
principal,  and  he  still  continued  lunatic,  the  court  held  it  to  be 
no  ground  for  giving  time  to  render,  unless  there  were  special 
circumstances  in  the  case,  which  might  call  upon  them  for  the 
exercise  of  their  discretion.  Cock  v.  Bell,  13  East,  355.  But 
it  has  been  holden  that  a  lunatic  may  be  brought  up  by  habeat 
from  St.  Luke's  Hospital,  to  be  rendered  in  discharge  of  his 
bail.  PiUop  v.  Sexton,  3  B.  &  P.  550.  So,  it  has  been  holden 
no  ground  for  enlarging  the  time,  that  the  principal  had  been 
unwarrantably  arrested  and  detained  by  a  foreign  state.   Grant 
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v.  Pagan,  4  East,  189.  But  if  by  an  act  of  state  of  our  own 
government, — as  for  instance,  if  the  principal,  an  alien,  be  in 
custody  of  a  messenger. for  the  purpose  of  being  sent  out  of 
the  country, — the  court,  although  they  will  not  grant  a  habeas 
in  such  a  case,  will  take  care  that  the  bail  are  not  prejudiced. 
Fblkein  v.  Critico,  13  East,  457.  So  where  the  principal  was  un- 
dergoing imprisonment  for  a  misdemeanor  in  a  county  gaol,  at 
the  time  when  he  ought  to  be  rendered,  the  court  of  Exchequer 
gave  the  bail  until  a  week  after  the  term  of  imprisonment  should 
expire,  to  render  him.  Ashmore  v.  Fletcher,  13  Price,  523. 
Rauchv.  Boucher,  10  Price,  104.  Campbell  v.  Acktand,  1  Cromp. 
ft  M.  73.  So,  where  the  principal  became  bankrupt,  and  was 
committed  by  the  court  of  bankruptcy  for  not  satisfactorily 
answering  certain  questions  put  to  him,  the  court  of  Common 
Pleas  gave  time  until  the  5th  day  of  the  following  term  to  ren- 
der him.  Waugh  v.  Ashford,  1  Bing.  N.  C.  2'J4.  See  Joyce  v. 
Pratt,  6  Bing.  377.  Where  the  principal  has  become  bankrupt, 
the  court,  in  the  case  of  a  country  fiat,  will  in  general  enlarge 
the  time  for  rendering  him,  for  a  certain  time  after  his  last 
examination.  Maude  v.  Jowett,  3  East,  145.  GlenoMning  v. 
Robinson,  1  Taunt.  320.  Crump  v.  Taylor,  1  Price,  74.  Harris 
r.  Alcock,  2  Tyr.  418.  Gibson  v.  White,  2  7tyr.  162.  And  in 
one  instance,  the  court  of  Exchequer  have  done  this  in  the  case 
of  a  London  fiat,  and  Parke,  B.  said  that  he  knew  no  distinction 
between  cases  of  town  and  country  fiats  in  this  respect ;  Ruston 
v.  Greene,  2  Dotcl.  617;  but  the  court  of  Common  Pleas  have 
refused  to  do  so.  Coombs  v.  Dod,  2  Dowl.  766.  Shaw  v.  Cash, 
4  Bing.  80. 

So  if  the  principal  have  brought  a  writ  of  error,  the  court 
upon  application  will  stay  proceedings  against  the  bail  until  the 
writ  of  error  has  been  determined;  Ante,  p.  349.  Capron  v. 
Archer,  1  Burr.  334.  Bennett  v.  Forrester,  2  Price,  296 ;  pro- 
vided the  application  be  made  before  the  time  for  rendering  has 
expired.    R.  G.  H.  2  W.  4,  s.  84. 

By  whom  and  how.]  A  defendant  can  only  be  rendered  by 
his  bail :  that  is  to  say,  by  bail  put  in  to  the  action.  For- 
merly he  could  have  rendered  himself  to  the  sheriff,  in  dis- 
charge of  his  sureties  to  the  bail  bond,  at  any  time  before  the 
return  day  of  the  writ ;  but  as  the  writ  is  now  returnable  the 
moment  it  is  executed,  he  can  no  longer  render  to  the  sheriff, 
whether  the  latter  have  been  ruled  to  return  the  writ  or  not. 
Hodgson  v.  Mee,  5  Nev.  &  M.  302,  I  Hot.  &  W.  398,  overrul- 
ing Turner  v.  Brown,  2  Dowl.  547.  Bail  above,  therefore, 
must  be  put  in,  in  order  to  render  him.  But  it  is  not  neces- 
sary that  the  bail  should  justify  for  the  purpose;  Hall  v. 
Walker,  1  H.  Bl.  638.  Edwin  v.  Allen,  5  T.  R.  401 .  R.  v.  Sh. 
of  Essrr,  5  T.  R.  633.  Moysey  v.  Carnill,  5  T.  R.  534.  Sea- 
ver  v.  Spraggon,  2  New  Rep.  85.    Gore  v.  WUUams,  Anst* 
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653.  Mitchell  v.  Morris,  t  W.  Bl.  1 179.  R.  ▼.  Sh.  of  Middle- 
sex, 4  Dowl.  673.  R.  T.  33  Q.  3,  K.  B. ;  nor  is  it  nrrrsmrj 
even  to  give  notice  of  their  being  put  in ;  Short  v.  Doyle, 
4  Dowl.  202.  Wilton  v.  G/tfln,  2  Cromp.  fc  /.  683 ;  and  by 
E.  6.  H.  2  W.  4,  s.  20.  "  bail,  though  rejected,  may  rende^ 
their  principal,  without  entering  into  any  fresh  recogni- 
zances." Where  however  bail  were  allowed,  but  the  rule  of 
allowance  was  afterwards  set  aside  on  the  ground  of  the  bail 
having  committed  perjury  in  justifying,  it  was  holden  that 
they  could  not  afterwards  render ;  Brown  v.  Jennings,  2fi.  I 
A.  768 ;  but  if  they  had  been  added  bail,  the  principal  might 
have  been  rendered  by  the  bail  originally  put  in.  R.  v.  Sk.  of 
Middlesex,  6  Bing.  251,  and  see  R.  v.  Sh.  of  Essex,  5T.R. 
633.  Any  man  therefore  may  be  put  in  as  bail  for  this  pur- 
pose ;  Bell  v.  Gate,  1  Taunt.  162 ;  even  an  attorney,  or  attor- 
ney's clerk.    R.  0.  H.  2  W.  4,  s.  13. 

Bail  to  render,  may  be  put  in  by  the  defendant ;  see  Brookes 
v.  Warren,  2  W.  Bl.  1273  ;  or  by  his  bail  to  the  sheriff,  with 
or  without  his  assent;  or  by  his  bail  above;  Davidson  v. 
Fowler,  H.  1820,  MS.  2  Chit.  74 ;  or  by  the  sheriff,  with  or 
without  his  assent,  even  although  he  have  not  taken  a  bail 
bond,  R.  v.  Butcher,  Peake,  169.  Hamilton  v.  Jones,  6  Bing. 
628,  provided  the  defendant  have  then  failed  to  put  in  bail  in 
due  time.  Taylor  v.  Evans,  1  Bing.  367.  And  for  the  pur- 
pose of  rendering  him,  the  bail  may  take  him,  if  he  be  at 
large ;  and  any  person  may  lawfully  assist  them  in  doing  so. 
Pyewell  v.  Stow,  3  Taunt.  425.  Or  if  he  be  in  custody,  they 
may  in  most  cases  have  a  habeas  corpus  to  bring  him  up,  to 
render  him.  See  ante,  p.  540.  The  render  must  be  to  the  pri- 
son of  the  court  where  the  recognizance  of  the  bail  was  taken ; 
Fisher  v.  Branscombe,  7  T.  R.  355;  but  if  the  record  be 
removed  from  that  court  into  another,  the  render  may  be  to 
the  prison  of  the  latter  court.     Sherratt  v.  Floyer,  2  Bing.  U. 

Upon  application  at  a  judge's  chambers,  the  judge's  dark  will 
make  out  the  committitwr,  and  get  it  signed  by  the  judge;  but 
tn  the  Queen's  Bench,  in  order  to  enable  him  to  do  so,  a  memo- 
randum of  the  state  of  the  cause  must  be  delivered  to  Asm,  as 
thus :  if  before  declaration,  the  sum  sworn  to  on  the  arrest, 
must  be  stated ;  if  after  declaration,  add  "  declaration  filed  or 
delivered,"  "  issue  joined"  or  "  interlocutory  judgment  signed," 
as  the  case  is;  if  after  final  judgment,  state  the  debt  and  da- 
mages, or  damages.  R.  E.  8  G.  3,  K.  B.  The  defendant  is  then 
delivered  to  the  tipstaff,  together  with  the  committitur.  In  the 
Common  Pleas  and  Exchequer,  you  get  the  officer  who  has  the 
bail  book  to  attend  at  the  time  of  the  render,  and  an  exoneretnr 
will  then  be  entered;  but  in  the  Queen's  Bench  this  is  dene 
otherwise,  thus:  after  notice  of  render  has  been  served,  em 
affidavit  of  service  is  made,  and  upon  that  being  filed  with  the 
officer  who  has  the  bail  piece,  he  will  give  it  to  you ;  yen  then 
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take  the  bail  piece  to  the  matter,  who  will  enter  an  exoneretmr 
upon  it;  you  then  file  the  bail  piece  with  the  officer  who  eigne 
the  writ* ;  and  lastly,  you  make  an  entry  of  the  render  in  the 
marshal's  book,  kept  m  the  office  of  the  clerk  of  the  judgment*. 
This  affidavit  of  service,  and  the  entry  in  the  marshal's  book, 
however,  are  not  necessary  to  the  validity  of  the  render.  R.  v. 
8k.  of  Middlesex,  2  B.&A.  607.  And  even  if  the  exoneretur 
be  not  entered,  and  proceedings  on  that  account  be  taken 
against  the  bail,  the  court  will  give  leave  to  enter  it  nunc  pro 
tunc.  Weaver  v.  Chandler,  Say,  7.  and  tee  Webb  v.  Harvey, 
2T.R.  757. 

Notice  of  render  should  be  given  to  the  plaintiff's  attorney 
or  agent  forthwith,  R.T.IA.K.  B.,  and  in  strictness,  before 
the  time  for  rendering  shall  have  expired ;  for  otherwise  the 
plaintiff  may  proceed  against  the  bail  or  the  sheriff.  But 
where  the  render  itself  is  made  in  time,  if  from  any  neglect  of 
the  defendant  in  giving  notice  of  it,  the  plaintiff  proceed 
against  the  bail,  the  court  will  stay  the  proceedings  on  pay- 
ment of  costs ;  Lepme  v.  Barratt,  8  T.  R.  222.  Thome  ▼. 
Hutchinson,  3  B.  &.  C  1 12.  and  tee  Smith  v.  Leurit,  16  East, 
212  ;  and  they  have  done  this,  even  after  execution  executed 
in  an  action  against  the  bail,  Thome  v.  Hutchinson,  supra,  and 
after  an  attachment  against  the  sheriff,  A.  v.  Sh.  of  Middlesex, 

2  Z>.  &  A.  225,  and  even  after  an  action  for  an  escape  was 
commenced.  R.  v.  Sh.  of  Derbyshire,  5  B.  &  C.  244.  As  to 
proceedings,  after  notice  of  render,  see  Byrne  v.  Aguilar, 

3  East,  306. 

2.  Render  to  the  county  gaol. 

In  what  cases.]  By  stat.  11  G.  4,  and  1  W.  4,  c.  70,  s.  21, 
a  defendant,  who  shall  have  been  holden  to  bail  on  any 
mesne  process,  issued  out  of  any  of  the  superior  courts  of  re- 
cord, may  be  rendered  in  discharge  of  his  bail  to  the  common 
gaol  of  the  county  in  which  he  was  so  arrested.  The  palace 
court  is  not  a  superior  court  within  the  meaning  of  this  sec- 
tion ;  nor  can  a  defendant,  arrested  under  process  from  it,  al- 
though the  cause  had  been  removed  into  the  court  of  Queen's 
Bench,  be  rendered  to  the  county  gaol,  under  this  statute. 
Scaith  v.  Brown,  5  Dowl.  412.  But  Dover  Castle,  it  seems, 
may  be  deemed  a  county  gaol,  within  the  meaning  of  the  Act. 
Stride  v.  Hill,  4  Dowl  709. 

And  by  sect.  22,  a  defendant,  in  custody  of  the  gaoler  of 
the  county  gaol  of  any  county  of  England  or  Wales,  by  virtue 
of  any  proceeding  out  of  any  of  the  superior  courts  of  record, 
may  be  rendered  in  discharge  of  his  bail  in  any  other  action 
depending  in  any  of  the  said  courts. 

When  and  how.]  This  statute  makes  no  alteration  whatever 
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in  the  time  for  rendering ;  and  therefore  the  render  in  this 
case  must  be  made  within  the  time  already  mentioned, 
ante,  p.  541. 

In  order  to  make  the  render,  "  the  defendant  or  his  bail  or 
one  of  them,  shall,  for  the  purpose  of  such  render,  obtain  an 
order  of  a  judge  of  one  of  the  superior  courts  at  Westminster, 
and  shall  lodge  such  order  with  the  gaoler  of  such  county 
gaol ;  and  a  notice  in  writing  of  the  lodgment  of  such  order, 
and  of  the  defendant's  being  actually  in  custody  of  such  gaoler 
by  virtue  of  such  order,  signed  by  the  defendant  or  the  bail  or 
either  of  them,  or  by  the  attorney  or  agent  of  any  or  either 
of  them,  Bhall  be  delivered  to  the  plaintiff's  attorney  or 
agent ;  and  the  sheriff,  or  other  person  responsible  for  the 
custody  of  debtors  in  such  county  gaol,  shall,  on  such  render 
being  so  perfected,  be  duly  charged  with  the  custody  of  such 
defendant :  and  the  said  bail  shall  be  thereupon  wholly  exone- 
rated from  liability  as  such.     11  G.  4  &  1  W.  4,  s.  21  &  32. 

In  applying  for  the  judge's  order,  a  memorandum  should  be 
furnished  to  the  judge's  clerk,  of  the  name  of  the  cause,  the 
stage  in  which  it  is,  the  amount  of  the  debt  indorsed  on  the 
writ,  or  the  debt  or  damages,  &c.  recovered  by  the  verdict,  in 
what  county  the  defendant  was  arrested,  whether  now  in  cus- 
tody or  not,  and  upon  whose  application  the  order  is  required. 


REPLEVIN. 

1.  The  Replevin,  and  Replevin  Bond. 

Bond.']  In  order  to  prevent  vexatious  replevins  of  distresses 
for  rent,  it  is  enacted  by  stat.  11  G.  2,  c,  19,  s.  23,  that  she- 
riffs and  other  officers  granting  replevins,  shall  take  from  the 
plaintiff  and  two  responsible  persons  as  sureties,  a  bond  in 
double  the  value  of  the  goods  distrained  (to  be  ascertained  by 
oath)  conditioned  for  prosecuting  the  suitwith  effect  and  without 
delay,  and  for  a  return  of  the  goods ;  and  the  sheriff  is  autho- 
rized^© assign  the  bond  to  the  avowant  or  person  making  cog- 
nisance ;  and  if  the  bond  be  forfeited,  the  avowant  may  bring 
an  action  upon  it  in  his  own  name,  and  the  court  may  by  rule 
give  relief  to  the  parties,  &c.  See  Short  v.  Hubbard,  2  Bing. 
350.  And  tee  the  form  of  the  bond,  Arch.  Forme.  410.  See  as 
to  the  effect  of  taking  a  bond  with  one  surety  only.  Auetm  v. 
Howard,  7  Taunt.  327.  In  other  cases  the  sheriff  is  bound  to 
take  pledges  for  prosecuting  with  effect,  and  for  a  return,  if  a 
return  should  be  adjudged;  ft  at.  Wetten  2,  f!3  £*.  1.)  c  2; 
but  in  practice  he  takes  a  bond  in  all  cases.  The  sheriff,  how* 
ever,  is  not  liable  to  an  attachment  for  neglecting  to  take  a 


Replevin.  541 

bond,  or  for  taking  one  with  insufficient  sureties ;  R.  v.  Lewis, 
3  T.  R.  617 ;  the  only  remedy  against  him  is,  by  action  on  the 
case.    See  1  Sound.  195,  b. 

For  the  purpose  of  taking  replevin  bonds,  the  sheriff  of  every 
county  must  appoint  four  deputies  at  least,  dwelling  at  not 
more  than  12  miles  distant  from  each  other.  1  &  2  Ph.  &  M. 
e.  12.  And  in  taking  replevin  bonds,  these  deputies,  or  (as 
they  are  usually  called)  replevin  clerks,  must  previously  make 
proper  enquiries  as  to  the  sufficiency  of  the  sureties ;  and 
it  will  not  be  sufficient  that  he  make  those  enquiries  from  the 
sureties  themselves.  Jeffery  v.  Bastard,  6  Nev.  &  M.  303,  2 
Bar.  &  W.  60.  And  see  Scott  v.  Waithman,  3  Stark.  1 68.  He 
is  not  indeed  bound  to  warrant  their  sufficiency;  but  he  is 
bound  to  see  that  they  are  at  least  apparently  responsible. 
Hmdle  v.  Blades,  5  Taunt.  225. 

if  he  take  no  bond,  or  a  bond  from  sureties  who  are  insuffi- 
cient, or,  rather,  not  apparently  sufficient,  at  the  time,  the 
sheriff  will  be  liable  to  an  action  on  the  case,  1  Sound.  195,  b. 
and  see  Tesseyman  v.  Qildart,  1  New  Rep.  292.  Richards  v. 
Acton,  2  W.  Bl.  1220,  at  the  suit  of  the  avowant  or  person 
making  cognisance,  if  he  recover;  see  Page  v.  Earner,  1  B.k  P. 
378;  and  this,  without  getting  a  return  of  elongata  to  the  writ 
de  retorno  habendo,  and  indeed  without  even  suing  out  that 
writ ;  Perreau  v.  Bevan,  5  B.  $  C.  284,  8  D.  &  R.  72 ;  in 
which  action  the  plaintiff  may  recover  to  the  extent  of  the 
penalty  of  the  bond,  if  the  sheriff  have  taken  one,  Paul  v. 
Ooodluck,  2  Btng.  N.  C.  220,  1  Hodg.  370.  Yea  v.  beth- 
bridge,  4  T.  R.  433.  Evans  v.  Brander,  2  H.  Bh  547.  See 
Baker  v.  Garrett,  3  Ring.  36.  Cencanen  v.  Lethbridge,  2  H. 
Bl.  36,  or  to  double  the  value  of  the  goods,  if  he  have  not. 

The  Replevin.]  The  mode  of  replevying  goods,  is  thus: 
having  obtained  the  consent  of  two  responsible  housekeepers  to 
join  in  the  replevin  bond,  give  their  names  to  the  officer  whom 
you  intend  to  employ ;  and  after  satisfying  himself  as  to  the  re- 
sponsibility of  the  sureties,  he  will  give  you  a  certificate  to  that 
effect.  Take  this  to  the  office  of  the  under sherif  or  replevin 
dark,  who  will  immediately  prepare  the  replevin  bond,  and  if 
the  party  and  sureties  be  in  attendance,  it  may  then  be  &r- 
ecuted ;  a  precept  to  replevy  the  goods,  directed  to  your  officer, 
will  then  be  given  to  you,  and  your  officer  will  thereupon 
replevy  them.    Vide  supra. 

Bond,  how  forfeited,  Sfc]  The  bond  is  conditioned  for  prose- 
cuting the  replevin  suit  with  effect  and  without  delay,  and  for  a 
return  of  the  goods,  if  such  return  should  be  adjudged.  And 
the  words  "  with  effect,"  mean  "  with  success."  Perreau  v. 
Bevan,  5  B.  &  C.  284,  8  D.  &  R.  72.  If  therefore  the  plaintiff 
be  guilty  of  delay  in  prosecuting  his  suit  in  the  county  court, 
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Bias  v.  Freeman,  5  T.  R.  195.  See  Seal  v.  Phillips,  3  Price, 
17,  or  in  the  court  above,  if  the  suit  be  removed  there, 
GwiUim  v.  Hoolbrook,  1  B.  &  P.  410.  Harrison  v.  firariOe,  2 
Afa>.  &  3/.  703,  5  B.  &  .itfrf.  146,  or  although  he  prosecute  it 
without  delay,  yet  if  he  do  not  prosecute  it  with  effect,  as  if 
he  be  nonsuit,  Tumor  v.  Turner,  2  Brod.  &  B.  107.  Water- 
man v.  Yea,  2  Jfttf.  41.  Perreau  v.  Beran,  supra,  or  there  be 
a  verdict  against  him :  the  bond  is  thereby  forfeited,  and  the 
defendant  or  the  sheriff  may  put  it  in  suit.  And  the  sureties 
will  not  be  discharged,  by  the  defendant's  giving  time  to  the 
plaintiff,  Moore  v.  Bowmaker,  6  Taunt.  379,  particularly  if  the 
time  were  given  after  a  breach  of  the  condition  of  the  bond ; 
HaUett  v.  Mountstephen,  2  D.  &  R.  343 ;  but  it  seems  that 
the  sureties  will  be  discharged,  if  the  parties  refer  the  caase 
to  an  arbitrator,  without  their  assent.  Archer  v.  Hale,  4 
Bing.  464.  See  Moore  v.  Bowmaker,  7  Taunt.  97,  semb.  cent. 
They  are  not  discharged,  however,  by  the  defendant  electing 
to  proceed  under  stat.  17  C.  2,  c.  7,  and  executing  a  writ  of 
enquiry,  &c.,  if  he  do  not  thereby  obtain  the  amount  of  his 
rent,  &c.    Tumor  v.  Turner,  supra. 

If  one  who  is  surety  in  a  replevin  bond,  be  afterwards  required 
as  a  witness,  the  court  upon  application  will  allow  another  to 
be  substituted  for  him.    Bailey  v.  Bailey,  1  Bing.  92. 

Remedy  on  it.]  If  the  bond  become  forfeited,  as  above 
mentioned,  the  sheriff  may  immediately  sue  upon  it*  Or 
he  may  assign  it  to  the  defendant,  11  Q.  2,  c.  19,  a.  23.  See 
Austin  v.  Howard,  7  Taunt.  327,  who  may  then  sue  upon  it 
in  his  own  name,  in  the  same  manner  as  upon  a  bail  bond ; 
and  this  is  the  more  usual  course,  where  the  sureties  are  re- 
sponsible persons.  'Where  there  is  an  avowant,  and  also  a 
person  making  cognisance,  the  bond  may  be  assigned  to  both, 
and  they  may  jointly  sue  upon  it,  PhilHps  v.  Price,  3  M.hS. 
160,  or  it  may  be  assigned  to  the  avowant  only;  Archer 
v.  Dudley,  1  B.  &  P.  381,  n;  6r  if  there  be  no  avowant,  the 
bond  may  be  assigned  to  the  party  making  cognizance,  and  he 
may  sue  upon  it.  And  the  sheriff  or  the  defendant  will 
not  be  precluded  from  bringing  an  action  upon  it,  by  the  de- 
fendant having  elected  to  proceed  under  stat  17  C.  2,  c  7,  ss 
hereinafter  mentioned.  Perreau  v.  Bevan,  5  B.  s  C.  284,  8 
D.  &  R.  72.  Tumor  v.  Turner,  2  Brod.  &  B.  107.  The  action 
may  be  brought  in  any  of  the  courts  at  Westminster,  al- 
though the  replevin  suit  have  not  been  removed  from  the 
county  court.  Dias  v.  Freeman,  5  T.  JR.  195.  And  the  sure* 
ties  will  be  liable  in  such  action  for  the  amount  of  the  value 
of  the  goods,  if  that  be  less  than  the  rent,  or  otherwise  for  the 
amount  of  the  rent,  together  with  the  costs  in  the  replevin 
suit,  (not  exceeding  in  all  the  penalty  of  the  bond),  and  the 
costs  in  the  action  against  them ;  and  on  payment  of  that 
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no,  the  court  will  stay  the  proceedings  against  them.  Hunt 
t.  Round,  2  Dowl.  558.  And  both  sureties  are  together  only 
liable  to  this  extent.  Heffbrd  v.  Alger,  I  Taunt.  218.  Indeed 
several  actions  will  not  be  allowed  to  be  brought  against  the 
sureties,  without  very  sufficient  reasons  for  doing  so;  or 
if  brought,  the  court  will  stay  the  proceedings,  upon  the  pay- 
ment of  the  sum  recoverable,  and  the  costs  of  one  action.  See 
Key  v.  HM,  2  B.&A.  598. 

2.  Proceedings  in  the  county  court* 

By  the  terms  of  the  replevin  bond,  the  plaintiff  is  bound  to 
appear  at  the  next  county  court,  and  prosecute  his  suit  with 
effect  and  without  delay.  He  or  his  attorney  must  accord- 
ingly attend  there,  and  levy  his  plaint,  by  lodging  the  same  at 
the  office  of  the  under-sheriff.  The  plaint  is  in  the  usual  form 
of  a  declaration  or  plaint  in  the  county  court,  thus :  "  ■ 

to  wit,  Joseph  Styles  complains  of  John  Mokes,  in  a  plea  of  tak- 
ing the  [cattle]  goods  and  chattels,  to  wit,  [here  enumerating 
them]  of  the  said  Joseph  Styles,  and  unjustly  detaining  the 
same  against  gages  and  pledges,  8fc."  Then  add  "  Pledges  to 
proeecute,  John  Doe,  Richard  Roe." 

Upon  this  the  defendant  is  summoned ;  and  if  he  appear, 
the  plaintiff  declares,  the  defendant  avows  or  makes  cogni- 
sance, and  the  parties  proceed  to  issue,  and  trial,  in  very 
much  the  same  way  as  in  the  superior  court.  But  in  practice 
it  is  usual  to  remove  the  plaint  as  soon  as  it  is  levied,  and  be- 
fore any  other  proceedings  are  taken  upon  it. 

3.  Proceedings  in  the  Court  above. 

Removal  of  the  Cause.]  The  cause  is  removed  by  writ  of 
recordari  facias  loquelam,  sued  out  with  the  cursitor,  upon  a 
praecipe  (see  the  Form,  Arch.  Forms,  4 12),  returnable  in  one  of 
the  courts  at  Westminster  in  term  time.  See  the  form  of  the 
writ,  Arch.  Forms,  413.  Where  it  was  removed  by  certiorari, 
the  court  held  that  the  plaintiff  below  was  not  bound  to  follow 
it.  Clark  v.  Mayor  of  Berwick,  4  B.  &  C.  649.  and  see  Ed- 
wards v.  Bowen,  5  B.  &  C.  206. 

If  the  recordari  be  delivered  to  the  court  below,  even  after 
interlocutory  judgment,  but  before  final  judgment,  it  has  the 
effect  of  staying  all  further  proceedings  in  such  court.  Bevan 
v.  Protheck,  2  Burr.  1151.  In  practice,  it  is  delivered  at  the 
office  of  the  under-sheriff,  who  will  thereupon  return  it,  and 
give  you  the  writ  and  return,  which  you  will  then  file  with 
the  proper  officer  in  the  court  above,  and  give  notice  thereof 
to  the  plaintiff,  his  attorney  or  agent. 

Appearance  and  Declaration.]  As  soon  as  the  cause  has 
been  removed  into  the  court  above,  the  defendant  should  enter 
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an  appearance  to  it;  see  ante,  p.  71 ;  or  the  plaintiff  may 
compel  him  by  writ  of  pone  per  vadios,  and  distringas,  &c.  Aa 
this  is  very  seldom  necessary  in  practice,  the  defendant  usually 
being  wiLing  enough  to  proceed  in  the  action  without  compul- 
sion, it  is  unnecessary  further  to  notice  it. 

But  if  the  defendant  wish  to  compel  the  plaintiff  to  declare, 
then  after  entering  an  appearance,  he  should  enter  a  rule  to 
declare  with  the  proper  officer  (see  R.  G.  H.  2  W.  4,  a.  38), 
which  expires  in  four  days ;  he  should  also  demana  a  declara- 
tion in  writing,  ol  the  plaintiff,  his  attorney  or  agenr :  and  if 
at  the  expiration  of  the  rule,  and  at  the  expiration  of  'our  days 
after  the  demand  so  made,  the  plaintiff  have  not  declared, 
the  defendant  may  sign  judgment  of  non  pros.  See  R.  G.  T. 
1  W.  4,  s.  8,  ante,  p.  294.  See  Ward  v.  Creasy,  2  Moore,  642. 

Avowry.'}  If  the  plaintiff  wish  to  compel  an  avowry,  he 
must  rule  the  defendant  to  avow,  and  demand  an  avowry,  m 
the  same  manner  as  a  rule  to  plead  is  given  and  a  plea  de- 
manded ;  and  if  the  defendant  do  not  avow  or  make  cognizance 
in  due  time,  the  plaintiff  may  sign  judgment  by  default,  exe- 
cute a  writ  of  inquiry,  sign  final  judgment,  and  sue  out  execu- 
tion, in  the  same  manner  as  in  any  other  action. 

Oet  the  avowry  or  cognizance  drawn  by  counsel  or  a  pleader, 
and  signed  by  counsel ;  and  then  deliver  it  to  the  opposite  attor- 
ney or  agent. 

Plea  in  bar.']  The  defendant  may  rule  the  plaintiff  to  plead 
in  bar,  and  deliver  a  plea  in  bar,  in  the  same  manner  as  he 
rules  him  to  reply,  and  demands  a  replication,  in  other  actions. 
And  if  at  the  expiration  of  the  rule,  and  of  four  days  from  the 
demand  of  plea,  the  plaintiff  have  not  pleaded  in  bar,  the  defen- 
dant may  sign  judgment  of  non  pros. 


Issue,  Trial,  4rc]  The  issue  is  the  same  as  in  ordinary  < 
but  it  may  be  made  up  either  by  the  plaintiff  or  the  defendant, 
as  both  parties  are  actors  in  replevin.  For  the  same  reasoo, 
either  party  may  give  notice  of  trial,  make  up  the  nisi  prius 
record,  and  enter  it  with  the  maisbal  for  trial. 

The  proceedings  upon  a  demurrer  is  also  the  same  as  in 
ordinary  cases. 

If  a  verdict  be  found  for  the  plaintiff,  it  is  of  course  for  da- 
mages ;  and  he  will  be  thereupon  entitled  to  his  judgment  and 
execution,  in  the  same  manner  as  in  ordinary  cases. 

If  a  verdict  be  found  for  the  defendant,  or  the  plaintiff  be 
nonsuit,  the  defendant  at  common  law  was  entitled  to  judg- 
ment de  retorno  habendo,  and  to  a  writ  de  retom**  habendo 
theieupon.  But  it  he  avow  or  make  cognizance  "  for  rents, 
customs,  services,  or  for  damage  feasant,"  and  the  avowry, 
&c.  be  iouau*  fur  him,  cr  the  plaintiff  be  nonsuit  or  otherwise 
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barred*  the  defendant  shall  recover  his  damages  and  costs 
against  the  plaintiff.  21  H.  8,  c.  19,  s.  3.  7  H.  8.  c  4,  s.  3. 
And  now,  by  stat.  17  C.  2,  c.  7,  s.  2,  in  case  of  a  distress  for 
rent,  if  the  plaintiff  shall  be  nonsuit  after  avowry  or  cogni- 
zance made  or  issue  joined,  or  if  a  verdict  be  given  against  the 
plaintiff,  the  jury  at  the  prayer  of  the  defendant  shall  inquire 
"  concerning  the  arrears,  and  the  value  of  the  goods  or  cattle 
distrained ;  and  thereupon  the  defendant  shall  have  judgment" 
for  such  arrearages,  or  so  much  thereof  as  the  goods  or  cattle 
distrained  amount  unto,  together  with  his  full  costs,  and  shall 
have  execution  thereupon  by  fieri  facias  or  elegit,  or  other- 
wise as  the  law  shall  require."  The  defendant,  however,  is 
not  bound  to  proceed  upon  any  of  these  statutes,  unless  he 
wish  it ;  but  he  may  still  4ake  his  judgment  as  at  common 
law.     See  Hofford  v.  Alger,  1  Taunt.  218. 

Writ  of  Enquiry,']  If  the  plaintiff  have  judgment  by  default, 
he  may  execute  a  writ  of  enquiry,  sign  final  judgment,  and 
sue  out  execution,  as  in  ordinary  cases. 

But  where  the  avowry  is  for  rent,  customs,  services  or  da- 
mage feasant,  if  the  defendant  have  judgment  on  demurrer,  or 
judgment  of  non  pro*  for  want  of  a  plea  in  bar  or  subsequent 
pleading  by  the  plaintiff,  as  in  that  case  he  is  entitled  to  his 
damages,  by  the  statutes  already  mentioned,  supra,  a  writ 
of  enquiry  may  be  awarded  and  issued,  and  his  damages,  by 
stat.  21  H.8,  c.  19,  or  the  arrears  of  rent  and  the  value  of 
the  goods  by  stat.  17  C.  2,  c.  7,  s.  3,  2,  shall  be  assessed,  and 
he  shall  have  judgment  accordingly.  Or  if  the  plaintiff  be  non- 
prossed before  avowry,  then  the  defendant,  in  cases  of  distress 
for  rent,  after  entering  judgment  at  common  law,  de  retorno 
habendo,  (see  Baker  v.  Lade,  Carth.  253.  Coopers.  Sherbrooke, 
2  Wtis.  116),  may  enter  on  the  roll  a  suggestion  in  the  nature 
of  an  avowry,  and  pray  a  writ  of  enquiry  to  be  awarded,  and 
which  is  accordingly  awarded  and  issued  as  above  mentioned. 
17  C.  2,  c.  7,  s.  2.  See  1  Sound.  195,  n.  3.  2  Sound.  286,  n.  5. 
In  cases  within  this  statute  17  C.  2,  fifteen  days'  notice  of  en- 
quiry must  be  given.  17  C.  2,  c.  7,  b.  2.  Burton  v.  Hichey, 
6  Taunt.  57.  See  the  form  of  the  suggestion  and  award  of  en- 
quiry»,  after  nonpros  for  not  declaring,  Arch.  Forms,  420,  and 
of  the  writ  of  enquiry,  inquisition,  judgment  and  execution,  Id. 
421—423 ;  of  the  award  of  enquiry,  8fc.  on  a  nonpros  for  want 
of  a  plea  in  bar,  Id.  426—428 ;  the  like  upon  a  demurrer,  Id.  429. 

Costs.]  If  the  plaintiff  recover,  he  is  entitled  to  costs,  as  in 
other  personal  actions.    See  ante,  p.  244. 

As  to  the  defendant's  coats :  where  the  distress  is  for  rent, 
relief,  heriot  or  other  service,  if  the  plaintiff  "  become  non- 
suit, discontinue  his  action  or  have  judgment  given  against 
him,"  the  defendant  shall  have  double  costs  of  suit.     11  G.  2, 
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e.  19,  s.  22.  See  Gumey  v.  BuUer,  1  B.  &  A.  670.  And  which 
doable  costs  consist  of,  first,  the  whole  of  his  single  costs,  rsf 
eluding  the  expenses  of  his  witnesses,  counsels*  fees,  ftc  end 
then  half  that  amount  added  to  it.  StanUand  v.  Ltuttom,  4  B. 
C.  889.  and  tee  ante,  p.  267.  Even  where  it  was  alleged  that 
the  distress  was  made  for  the  purpose  of  trying  a  title  to  cer- 
tain lands,  several  avowries  in  various  rights  having  been 
pleaded,  the  defendant  was  holden  entitled  to  double  costs 
under  this  statute.  Johnson  v.  Lawson,  2  Bing.  341.  and  me 
Staniland  v.  Ludlam,  supra.  In  all  other  cases,  he  is  entitled 
to  single  costs  only,  tee  21  H.  8.  c.  19,  s.  3.  7  H.  8,  c.  4, 
s.  3.  17  C.  2,  c.  7,  s.  2.  Ante,  p.  261.  Butterton  v.  Furber, 
I  Brod.  %  B.  517.  Davies  v.  James,  1  T.  R.  371,  unless  other- 
wise ordered  by  some  particular  statute  on  which  the  distress 
or  other  proceeding  may  be  founded. 

As  to  costs,  where  there  are  several  issues,  some  found  for 
the  plaintiff  and  some  found  for  the  defendant,  see  ante,  p.  262. 

Judgment  and  Execution.]  The  judgment  for  plaintiff,  is  the 
same  as  in  trespass ;  and  the  execution,  the  same  as  in  ordinary 
cases.    See  the  forms,  Arch.  Forms,  430. 

The  judgment  for  the  defendant,  at  common  law,  is,  that 
he  have  a  return  of  the  goods,  irreplevisable  for  ever,  and  his 
costs ;  and  the  execution  may  be  by^.  fa.  or  ca.  $a.  for  the  costs, 
and  by  writ  de  retorno  habendo  for  a  return  of  the  goods,  and 
after  that,  if  nihil  or  elongate  be  returned,  a  capias  tn  Withernam. 
See  the  forms,  Arch.  Forms,  418,  419 ;  425,  429;  431,  482. 

The  judgment  for  the  defendant,  under  Stat.  21  H.  8,  e. 
19,  is,  that  the  defendant  have  a  return  of  the  goods,  and  also 
bis  damages  and  costs ;  and  the  execution  may  be  by  JL  fa.  or 
ca.  sa.  for  the  damages  and  costs,  and  by  writ  de  retonm 
habendo,  &c.  for  a  return  of  the  goods.  See  the  forms,  Arch. 
Forms,  426,  432. 

The  judgment  for  the  defendant,  under  stat.  17  C.  2,  c.  7r 
is,  that  the  defendant  do  recover  the  amount  of  the  arrears  of 
rent,  or  value  of  the  goods,  as  found  by  the  jury,  and  his 
costs ;  and  the  execution  is  by  ft.  fa.  or  ca.  sa.  See  the  forms, 
Arch.  Forms,  420,  427,  433,  434. 

4.  Collateral  Proceedings. 

The  defendant  cannot  have  judgment  as  in  case  of  a  non- 
suit; for  both  he  and  the  plaintiff  being  equally  actors,  he 
may  himself  take  the  cause  down  to  trial,  without  a  proviso. 
Ante,  p.  464. 

Where  there  were  several  avowries  for  rent,  the  court  al- 
lowed the  plaintiff  to  pay  money  into  court,  with  respect 
to  the  rent  claimed  in  one  of  them.  Vernon  v.  W^rme,  I 
If.  Bl.  24. 
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Upon  tht  application  of  the  defendant,  the  court  have 
stayed  the  proceedings  in  replevin,  upon  payment  of  the  costs  of 
the  action  and  replevin,  and  giving  up  the  replevin  bond  to  be 
cancelled,  where  no  special  damage  ma  laid  in  the  declaration. 
Banks*.  Brand,  3  M.  &  £.  625.  See  Hodgkinson  v.  Smbeon, 
3  B  &t  P.  603,  tomb.  ami.  But  they  have  refused  to  stay  pro- 
ceedings at  the  instance  of  the  plaintiff,  unless  upon  payment 
of  the  rent  in  arrear,  and  all  costs,  although  the  arrears  had 
been  before  tendered,  together  with  costs  up  to  that  time. 
Uepkms  v.  Shrew,  1  B  *  P.  382. 


REPLICATION,  Ike. 

Rule  to  reply,  rejoin,  $cJ]  Tht  defendant  may  rule  the 
plaintiff  to  reply,  or  surrejoin,  ttc.  and  the  plaintiff  may  rule 
the  defendant  to  rejoin  or  rebut,  ftc.  These  are  four  day  rules, 
witbin^which  time  the  party  should  plead  as  required,  other* 
wise  the  opposite  party  may  sign  judgment,  as  shall  be  men- 
tioned  presently.  Even  where  the  defendant's  plea  concluded 
to  the  country,  and  the  plaintiff  had  only  to  add  the  similiter, 
yet  because  he  did  not  deliver  the  similiter  to  the  defendant, 
upon  being  ruled  to  reply,  the  court  held  that  the  defendant 
was  warranted  in  signing  judgment  of  non  pros*  Hoiks  v. 
Buckingham,  3  D.hR.  1.  But  if  in  such  a  case  the  plaintiff 
be  not  ruled,  he  may  add  the  similiter  in  making  up  the  issue, 
without  delivering  it  to  the  defendant.  Where  the  timUtter 
was  by  mistake  omitted,  the  court  have  set  aside  the  verdict. 
Orifith  v.  Creekjord,  3  Bred.  &  B.  1.  But  there  are  cases  in 
which  they  have  allowed  the  record  to  be  amended,  after  ver- 
dict, by  adding  or  amending  it.  See  ante,  p.  63.  And  where 
the  defendant's  last  pleading,  concluding  to  the  country,  con- 
cluded with  an  "&c."  and  was  so  in  the  issue  and  ntei  priut 
record,  the  court  held  that  after  verdict  the  "  kc."  might  be 
deemed  to  include  the  similiter.  Swain  v.  Lewis,  3  Dowi.  700, 
ante,  p.  448. 

Formerly,  in  the  court  of  Common  Fleas,  these  rules  were 
merely  entered,  not  served ;  but  now  it  is  decided  that  they 
must  be  served.  Pound  v.  Lewie,  2  Dowl.  700.  Vide  infra. 
They  expire  in  four  days  inclusive  of  the  day  of  service;  Driver 
v.  Bknkrway,  M.  1829,  M.  S.;  within  which  time  the  party 
must  reply,  ftc.  otherwise  the  opposite  party  may  sign  judg- 
ment. But  no  replication  or  subsequent  pleading  shall  be 
delivered  between  the  10th  August  and  24th  October;  2  W.  4, 
e.  39,  s.  11 ;  and  by  R.  6.  M.  3  W.  4,  s.  8,  where  the  time  for 
replying,  fcc.  shall  not  expire  before  the  10th  August,  the  party 
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shall  have  the  same  time  for  replying,  &c.  alter  the  24th  October, 
as  if  the  preceding  pleading  had  been  delivered  on  that  day: 

By  R.  G.  H.  2  W.  4,  a.  53,  "  a  rule  to  reply  may  be  given  at 
any  time  when  the  office  is  open."  And  as  by  stat.  2  W.  4,  c. 
39,  s.  1 1,  a  plaintiff  may  now  take  all  necessary  proceedings  to 
judgment,  as  well  in  vacation  as  in  term,  he  may  also  draw  op 
his  rules  to  rejoin,  rebut,  &c.  at  any  time  when  the  office  is  open. 

It  may  be  necessary  to  mention,  that  where  a  defendant  is 
under  terms  to  rejoin  gratis,  he  must  rejoin,  although  no  rule 
to  rejoin  be  given,  and  must  do  so  within  24  hours  after  a  re- 
joinder has  been  demanded.     Clarke  v.  Adams,  2  Tyr.  765. 

-  Demand  of  replication,  #c]  By  R.  G.  T.  1  W.  4,  a.  8,  "no 
judgment  of  nonpros  shall  be  signed  for  want  of  a  replication 
or  other  subsequent  pleading,  until  four  days  next  after  a  de- 
mand thereof  shall  have  been  made,  in  writing,  upon  the  plate* 
tiff,  his  attorney  or  agent,  as  the  case  may  be."  But  by  R.  G. 
H.  2  W.  4,  s.  54,  "service  of  a  rule  to  reply  or  plead  any  sub* 
sequent  pleading,  shall  be  deemed  a  sufficient  demand  of  a  repli- 
cation or  such  other  subsequent  pleading."  And  it  has  been 
ruled  by  the  court  of  Common  Pleas,  that  since  this  general 
rule,  the  rule  to  reply,  &c.  must  now  in  all  cases  be  served. 
Pound  v.  Lewis,  2  Dowl.  744.  And  therefore  it  is  unnecessary 
to  serve  any  separate  demand  of  replication. 

The  first  of  the  above  rules  relates  only  to  pleadings  by  plain- 
tiffs, and  leaves  the  practice  as  to  judgments  against  a  defen- 
dant for  not  rejoining,  &c.  precisely  as  it  was  before.  In  die 
court  of  Queen's  Bench  and  Exchequer,  the  practice  was  to 
serve  the  rule  to  rejoin,  and  if  the  party  did  not  rejoin,  fccl 
within  four  days  inclusive,  the  plaintiff  might  sign  judgment ; 
no  demand  of  a  rejoinder  was  necessary.  And  such  is  still  the 
practice.  In  the  common  Pleas,  formerly,  the  rule  was  entered, 
not  served ;  but  then  a  demand  of  a  rejoinder,  &c.  must  have 
been  served.  Now  however  (for  the  second  rule  above  men- 
tioned relates  to  pleadings  of  a  defendant  as  well  as  of  a  plain- 
tiffj  the  rule  must  be  served,  and  it  is  not  necessary  that  there 
should  be  any  other  demand  of  rejoinder,  &c.  So  that  the 
practice  of  all  the  courts  is  now  the  same,  in  this  respect. 


Replication,  4rc]  The  replication  or  subsequent 
engrossed  on  plain  paper;  and,  by  R.  G.  H.  4  W.  4,  r.  I,  a.  1, 
most  be  delivered  to  the  opposite  attorney  or  agent,  not  filed. 
If  it  conclude  to  the  country,  it  need  not  be  signed  by  counsel ; 
R.  G.  H.  2,  W.  4,  s.  107  ;  if  with  a  verification,  it  must.  It 
cannot  be  pleaded  between  the  10th  of  August  and  the  94th  of 
October.    2  W.  4,  c.  39,  s.  11. 

If  time  be  required  to  reply,  rejoin,  fcc.  it  may  in  general  be 
obtained  upon  summons  from  a  Judge  at  Chambers.  See 
Wenkamv.  Dewnes,  1  Har.  flr  W.  324. 
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After  replying,  Ac.  the  court  will  under  particular  circum- 
stances allow  the  replication,  ate.  to  be  withdrawn,  $ee  Alder 
v.  Chip.  2  Burr.  755,  and  usually  in  the  like  cases  as  those  in 
which  they  will  allow  a  defendant  to  withdraw  a  plea.  See 
ante,  p  513. 

Judgment.']  If  the  plaintiff  do  no  not  reply,  surrejoin,  he. 
within  the  time  here  limited  for  that  purpose,  the  defendant 
may  *ign  judgment  of  nonproi.  See  ante,  p.  460.  And  if  the 
defendant  do  not  rejoin,  rebut,  &c.  within  the  time  hete  limited, 
the  plaintiff  may  strike  out  the  previous  pleadings,  and  sign 
judgment  by  default,  as  for  want  of  a  plea.  Petrie  v.  Fitzroy, 
5  T.  R.  152. 

Where  the  plaintiff's  replication  concluded  to  the  country, 
and*  the  defendant  being  under  terms  to  rejoin  gratis,  the 
plaintiff  merely  demanded  a  rejoinder,  and  for  want  of  a  re- 
joinder signed  judgment :  the  court  set  aside  the  judgment 
without  costs,  as  the  plaintiff  might  have  added  the  similiter. 
Wyes.  Fishery  B.& P.  443.    Seaton  v. Scale,  1  Har.  fc  W.  210. 


RULES. 
1.     The  Motion  and  Rule. 

Affidavit.]  In  preparing  the  affidavit,  care  must  be  taken 
that  it  be  correctly  intitled  in  the  court,  and  in  the  cause  if 
there  be  one ;  tee  ante  7 — 10 ;  otherwise  the  rule  will  be  dis- 
charged. And  it  will  not  be  waived  by  the  opposite  party  ap- 
pealing to  shew  cause  agsinst  the  rule,  and  producing  affidavits 
in  answer ;  but  advantage  may  be  taken  of  the  defect  in  any 
stage  of  the  argument.  Clothier  v.  Ess,  2  Dowl.  73 1 .  Barham 
v.  Lee,  Id.  779.  It  must  be  objected  to  at  the  time,  however, 
and  not  after  the  rule  has  been  substantially  disposed  of. 
Vtner  v.  Langton,  5  Dowl.  92.  Care  should  be  taken  also  that 
the  affidavit  be  correct  in  the  Jurat,  and  in  all  the  other  formal 
parts  of  it.    See  ante,  p.  6,  &c. 

As  to  the  body  of  the  affidavit,  care  must  be  taken  to  state 
all  the  nets  necessary  to  obtain  the  rule  required,  and  to  sup. 
port  it  afterwards  if  it  should  be  contested.  See  ante,  p.  12. 
Where  a  motion  was  made  to  discharge  a  defendant  out  of 
custody,  on  the  ground  of  irregularity  in  the  proceedings,  but 
the  affidavit  did  not  allege  positively  that  the  party  had  been 
arrested,  the  court  discharged  the  rule,  and  refused  time  to 
add  that  fact.  Green  v.  Rohan,  4  Dowl.  659.  But  where,  upon 
a.  motion  to  set  aside  a  judge's  order,  it  was  objected  that  the 
qrier  was  not  annexed  to  the  affidavit,  or  set  out  verbatim  in 
it,  but  the  substance  only  of  it  was  stated,  the  court  held  that 

bb2 


556  Rules. 

to  be  sufficient.  Shirty  v.  Jacobs,  3  Dow/.  101 .  And  where  ill 
mention  of  the  order  was  omitted  in  the  affidavit,  but  the  rale 
appeared  to  be  drawn  up  upon  reading  the  order,  the  court 
held  it  to  be  sufficient.  Atwill  v.  Baker,  5  Dowl.  462.  Care 
however  must  be  taken  not  to  set  out  any  matter  which  is  un- 
necessary or  impertinent.  See  Lewi*  v.  Jfoolrych,  3  Dowl.  692. 
Thompson  v.  Dicas,  2  Dowl.  95, 93. 

The  affidavit  must  he  sworn  before  the  rule  is  moved  for. 
and  must  be  produced  at  the  time  the  motion  is  made,  H.  36 
0.  3,  K.  B,  unless  the  court  give  leave  to  the  contrary,  under 
particular  circumstances,  see  Perrin  v.  Kymer,  1  Hear.  &  W.  20, 
4  Nev.  &  Af.  477,  but  which  is  very  seldom  done.  It  is  no 
objection  however  to  the  affidavit,  that  it  was  sworn  before  the 
subject  matter  of  the  application  arose,  Basket  v.  Barnard,  4 
M.  &  S.  331.  Read  v.  Massie,  4  Dowl.  681,  or  that  it  has  been 
already  used  in  court,  or  before  a  judge  at  chambers,  in  the 
same  cause ;    See  Pickford  v.  Bwington,  4  Dowl.  453,  1  Gale, 

357.    De  Woolfe  v. ,  2  Chit.  14;  but  such  affidavits  most 

be  either  produced,  or  on  the  files  of  the  court,  and  the  rale 
be  drawn  up  expressly  upon  reading  them. 

The  Motion."]  The  motion  should  be  so  framed,  as  to  include 
all  necessary  parties ;  otherwise  it  may  be  ineffective.  Even  if 
it  be  for  a  rule  to  shew  cause  only,  yet  as  the  court  in  making 
it  absolute,  cannot  make  an  order,  even  for  the  payment  of 
costs,  upon  any  person  who  is  not  expressly  called  upon  by  the 
rule  nisi  to  shew  cause  against  it,  not  even  upon  the  attorney 
in  the  cause,  Cheslyn  v.  Pearce,  4  Dowl.  693.  NerUmv.  Curtis, 
3  Dowl.  245,  care  must  be  taken  that  the  motion  be  made 
against  all  those  who  are  intended  to  be  affected  by  the  role. 
On  the  other  hand,  if  the  application  be  made  by  a  defendant, 
it  is  in  general  necessary  that  he  should  have  perfected  baQ,  if 
the  action  be  bailable,  or  that  an  appearance  should  have  been 
entered  for  him  in  nonbailable  actions,  before  he  makes  any  mo- 
tion in  the  cause,  with  respect  to  proceedings  in  order  subse- 
quent to  that.    See  Smith  v.  Shepherd,  5  T.  R.  9» 

There  are  certain  motions  which  cannot  be  made  on  the  last 
day  of  term.  Motions  for  attachments,  where  the  rule  is  a  rule 
nisi  only,  cannot  be  made  on  the  last  day  of  term ;  but  in  cases 
where  the  rules  are  absolute  in  the  first  instance  {vide  »0v), 
as  for  an  attachment  for  nonpayment  of  costs  on  the  master's 
allocatur,  Burr.  651,  or  against  the  sheriff  for  not  returning  the 
writ,  Id.  or  bringing  in  the  body,  1  B.  &  P.  312,  or  the  Kke, 
they  may.  So,  a  rule  nisi  calling  upon  an  attorney  to  answer 
the  matters  of  an  affidavit,  cannot  be  moved  for  on  the  last  day 
of  term ;  Re  Turner,  1  Har.  &  W.  217.  Jacob's  Case,  4  fisrr. 
2502 ;  and  the  court  of  Exchequer  refused  to  hear  each  a  mo- 
tion so  late  in  the  term,  that  there  would  not  be  time  during 
that  term  for  the  party  to  shew  cause  againt  it.  Anon.  2  Demi. 
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121.  But  by  R.  G.  H.  2  W.  4,  8.  96,  "  side  bar  rules  may  be 
obtained  on  the  last,  as  well  as  on  other  days  in  term." 

If  the  motion  be  made  on  affidavits,  not  already  on  the  files 
of  the  court,  they  must  be  handed  in  to  the  officer  of  the  court, 
immediately  after  the  motion  is  made,  whether  the  rule  be  granted 
or  refused.    Exp.  Dicas,  2  Dowl.  92.  Exp.  Elderton,  Id.  568. 

If  the  rule  be  intended  to  stay  the  proceedings  of  the  oppo- 
site party,  previous  notice  of  the  motion  is  required  to  be  given, 
by  the  court  of  Common  Pleas,  Rolfe  v.  Brown,  1  Hodg.  27, 
and  Exchequer,  see  Hannah  v.  Wyman,  3  Dowl.  673,  except  in 
rates  under  the  interpleading  Act ;  and  the  notice  required  by 
the  Exchequer,  is  said  to  be  a  two  days'  notice ;  Id ;  but  such 
a  notice  is  not  required  by  the  court  of  Queen's  Bench. 
Stratton  v.  Regan,  2  Dowl.  583.  Nor  will  any  of  the  courts 
make  a  rule  nisi,  a  stay  of  proceedings,  which  is  granted  on  the 
last  day  of  term. 

The  Rule.]  The  rule  is  drawn  up  from  the  indorsement  on 
the  counsel's  brief.  In  some  cases  it  is  absolute  in  the  first 
instance, — as  for  an  attachment  for  nonpayment  of  costs  on 
the  master's  allocatur,  or  for  an  attachment  against  the  sheriff 
for  not  returning  a  writ,  or  not  bringing  in  the  body ;  R.T.lt 
G.  3,  K.  B.  Chaunt  v.  Smart,  1  B.  &  P.  477 ;  but  where  the 
allocatur  is  between  attorney  and  client,  Spragg  v.  JVUUs,  2 
Dowl.  531.  Boomer  v.  MeUor,  Jd.  533,  and  for  attachments  in 
other  cases,  the  rule  is  a  rule  nisi  only.  So  all  rules  to  set 
aside  proceedings,  for  irregularity  or  otherwise,  are  rules  nisi. 
Where  it  is  a  rule  nisi,  it  is  usually  drawn  up  to  shew  cause  in 
foor  days  m  a  town  cause,  or  six  days  m  a  country  cause,  or 
even  a  less  time  where  the  term  will  not  allow  of  more.  Where 
it  was  moved  for  so  late  in  the  term,  that  there  was  little  pro- 
bability of  cause  being  shewn  against  it  during  that  term,  and 
application  was  therefore  made  that  it  should  be  drawn  up  to 
shew  cause  at  chambers,  the  court  refused  it,  saying  it  was 
very  unusual  to  do  so.    F$U  v.  Fall,  2  Dowl.  88. 

Where  a  rule  nisi  is  obtained,  to  set  aside  an  annuity,  the 
several  objections  intended  to  be  insisted  upon  in  shewing 
cause,  must  be  stated  in  the  rule ;  R.  T.  42  G.  3,  K.B.;  M.  10 
O.  4,  C.  P;  and  the  same,  where  a  rule  nisi  is  obtained  to  set 
aside  an  award.  R.  E.  2  G.  4,  K.  B. ;  M.  10  Q.  4,  r.  3,  C.  P. 
11  Price,S1. 

Where  a  rule  is  drawn  up  with  a  stay  of  proceedings,  if  the 
opposite  party  take  any  proceeding  whatever  in  the  cause,— -if 
he  even  move  to  enlarge  another  rule  in  the  cause,  Wyatt  v. 
Pribble,  5  Dowl.  268,— it  will  be  a  violation  of  the  rule. 

Service  of  it.]  Personal  service  of  a  rule  is  required,  where 
disobeying  the  rule  will  be  a  contempt  of  the  court,  punishable 
by  attachment,  see  ante,  p.  121, 122,  or  where  the  rule  is  a  rule 
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nisi,  for  an  attachment.  Ante,  p.  123.  Stunell  v.  Tower,  1 
Dowl.  673.  See  Bottomlep  v.  Bellckamber,  4  Doicl.  26.  The 
only  exceptions  to  this  are,  rules  upon  the  sheriff  to  return  a 
writ,  or  bring  in  the  body,  &c.  which  may  be  served  upon  the 
under-sheriff,  or  upon  any  of  his  clerks  at  his  office.  See  title 
"  Sheriff."  In  all  these  cases,  the  rule  itself  must  be  shewn  to 
the  party,  at  the  same  time  that  a  copy  of  it  is  personally  served 
upon  him.    Ante,  p.  121,  122. 

In  all  other  cases,  the  rule  may  be  served  upon  the  party's 
attorney,  or  the  attorney's  agent,  (tee  ante,  p.  54),  either  per- 
sonally or  by  leaving  it  for  him  with  his  clerk  at  his  chambers 
or  place  of  business.  But  merely  leaving  it  with  a  laundress 
there,  Kent  v.  Jones,  3  Dowl.  210.  Smith  v.  Spurr,  2  Dowl. 
231,  or  female  servant,  Alanton  v.  Walker,  3  Dowl.  258,  unless 
the  affidavit  state  her  to  be  the  servant  of  the  party,  and  unless 
at  the  time  of  service  she  say  that  she  is  authorised  to  take  in 
papers  for  her  master ;  or  putting  it  under  the  door,  StrutUm 
v.  Hawkes,  3  Dowl.  25,  or  into  the  letter  box,  unless  you  after- 
wards call  and  ascertain  that  it  has  been  received :  will  not  be 
sufficient. 

Where  the  party  has  not  appeared,  or  where  he  sues  or  de- 
fends in  person,  and  personal  service  is  not  required,  service  of  a 
copy  of  the  rule  at  his  place  of  business  or  dwelling  house,  upon 
his  clerk,  or  some  person  who  may  be  presumed  to  have  autho- 
rity from  him  to  receive  it,  will  be  sufficient.  Leaving  it  with 
his  mother,  Warren  v.  Smith,  2  Dowl.  216,  or  wife,  &c.,  or 
leaving  it  even  with  his  female  servant,  Thomat  v.  Ld.  Raw- 
lagh,  5  Dowl.  258,  particularly  if  she  say  that  she  has  authority 
to  take  in  papers  for  her  master,  will  be  sufficient ;  but  leaving 
it  merely  with  "a  workman  on  the  premises  of  the  defendant,*' 
Hitchcock  v.  Smith,  5  Dowl.  248,  or  with  the  landlady  at  his 
lodgings,  Gardner  v.  Qreen,  3  Dowl.  343,  have  been  deemed  in- 
sufficient, where  it  was  not  afterwards  ascertained  that  the  rale 
had  come  to  the  party's  hands.  So  leaving  it  at  his  chambers, 
&c.  when  there  was  no  person  there  to  receive  it,  has  been 
holden  insufficient.  Chaffen  v.  Clover,  5  Dowl,  81.  So  leaving 
it  for  him  at  his  house  or  place  of  business  which  is  shut  up, 
and  no  person  there  to  receive  it,  Cattle  v.  Sowerby,  4  Dowl. 
669,  or  at  a  house  or  place  of  business  which  the  party  has  left, 
Black  v.  Cloup,  5  Dowl.  270.  Mudie  v.  Newman,  2  Dowl  639, 
without  ascertaining  afterwards  whether  he  has  received  it, 
see  Bnglehart  v.  Morgan,  1  Dowl.  422.  will  not  be  sufficient ; 
in  such  a  case,  you  should  make  every  possible  endeavour  to 
serve  it,  and  upon  stating  those  endeavours  in  an  affidavit,  and 
that  you  do  not  know  where  the  party  is  to  be  found,  the 
court  upon  application  will  grant  a  rule  that  service  at  the 
party's  last  place  of  residence,  &c.,  and  sticking  up  a  copy  of  the 
rule  in  the  office,  may  be  deemed  good  service,  and  will  enlarge 
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the  original  rule  in  the  mean  time.    See  Sealy  y.  Robertson, 

2  Dowl.  568.     Martin  v.  ColviU,  Id.  694.     Wright  v.  Gardiner, 

3  Dowl  657.  Broom  v.  Srtttk,  1  Har.  &  FT.  672.  But  although 
the  party  himself  may  have  left  the  house,  yet  if  his  family  be 
still  residing  there,  a  service  there  will  be  good.  Payett  v. 
HiU,  2  Dowl.  688.  So,  where  the  party  was  a  member  of  a 
certain  club,  and  had  accepted  a  bill  payable  at  the  club  house, 
Taunton,  J.  in  an  action  on  the  bill,  granted  a  rule  to  shew 
cause  why  service  of  the  rule  to  compute  upon  the  porter  at 
the  club  house,  who  had  stated  that  the  defendant  sent  his 
servant  every  day  to  receive  messages  or  letters  left  there  for 
him,  should  not  be  deemed  good  service ;  and  the  rule  was 
afterwards  made  absolute,  and  served  in  the  same  manner. 
Ridgway  v.  Baynton,  2  Dowl.  1 83. 

In  an  action  upon  a  promissory  note  against  several  defen- 
dants, who  suffered  judgment  by  default,  it  was  holden  that 
service  of  a  rule  nisi  to  compute  upon  one  of  them,  was  suffi- 
cient ;  for  by  suffering  judgment  by  default,  they  admitted  a 
joint  cause  of  action,  and  that  quoad  hoc  they  were  partners. 
Figgvn*  v.  Ward  etal.  2  Dowl.  364. 

If  there  be  any  irregularity  in  the  service,  the  party's  ap- 
pearing and  shewing  cause  against  the  rule  will  in  general  be 
a  waiver  of  it ;  Noel  v.  Eyre,  1  Tidd  Pr.  506.  but  see  StuneU  v. 
Tower,  2  Dotcl.  673  i  even  moving  to  enlarge  the  rule,  will 
have  the  same  effect.  Cartwright  v.  Blackworth,  1  Dowl.  489. 
But  by  the  party  thus  appearing,  he  does  not  waive  an  irregu- 
larity in  the  rule  itself,  or  in  the  copy  served, — as  for  instance, 
that  it  is  not  intituled  in  the  cause,  or  the  like.  Wood  v. 
Critchfield,  1  Dowl.  587. 

In  all  cases  where  personal  service  is  not  required,  or  where 
it  ia  not  intended  to  bring  the  party  into  contempt,  it  is  not 
necessary  to  shew  the  original  rule  to  the  person  with  whom 
the  copy  is  left.  Beliairs  v.  Poultney,  6  M .  &  S.  230.  Holme* 
v.  Senior,  7  Bing.  162. 

The  rule  must  be  served  a  reasonable  time  before  the  day 
specified  in  it  for  shewing  cause:  where  a  rule  nisi  to  compute, 
was  served  at  York  on  the  day  cause  was  to  be  shewn,  Gurney, 
B.  held  it  insufficient  to  authorize  making  the  rule  absolute, 
even  although  ten  days  had  elapsed  since  the  service.  Farrell 
v.  Dale,  2  Dowl.  15.  And  if  it  is  to  be  served  upon  an  attorney, 
it  must  be  served  before  9  o'clock  at  night.  R.  G.  H.  2 
W.  4,  s.  50.  See  ante,  p.  140.  If  served  so  late  in  the  term 
that  the  party  cannot  shew  cause  against  it  during  that 
term,  the  court  upon  application  will  enlarge  it.  It  may 
be  necessary  to  mention,  that  a  party  who  has  obtained  a  rule 
nisi,  is  not  bound  to  serve  it ;  nor  has  the  other  party  any 
power  to  compel  him  to  proceed  with  it  Doe  d.  Harcowrt  v. 
Roe,  4  Taunt.  383.  And  even  after  serving  it,  he  may  abandon 
it,  and  give  the  other  party  notice  not  to  appear  to  shew  cause 
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against  it,  offering  at  the  same  time  to  pay  him  any  ooata  he 
may  have  incurred. 

Having  served  the  rule,  make  an  affidavit  thereof,  stating  the 
time  and  manner  of  service.  The  rule  should  be  annexed  to 
the  affidavit  before  it  is  sworn,  and  the  affidavit  must  be  of  a 
service  of  a  "  copy  of  a  rule  hereunto  annexed ;"  swearing  to 
a  service  of  "  the  rule  in  this  cause,"  would  be  bad.  Ftdlett 
v.  Bolton,  4  Dote/.  282.  Where  the  affidavit  stated  a  service  of 
"a  true"— omitting  the  word  "  copy,"  Littledale,  J.  held  it  to 
be  sufficient.  R.  v.  Sh.  of  Stafford,  5  Dowl.  238.  And  where 
it  stated  a  service  of  the  original  rule  itself,  and  not  a  copy,  it 
was  holden  sufficient.  Leafy.  Jones,  3  Dowl.  315.  Care  should 
be  taken  that  the  affidavit  be  correct  in  its  title,  see  Andersen 
v.  Baker,  8  Dowl.  107,  and  the  other  formal  parts  of  it.  The 
form  may  be  thus : 


In  the  [&c. 

Between  [&c. 

A.  B.  clerk  of  €.  D.  of ,  gentleman,  attorney  for  the 

above  named  plaintiff,  maketh  oath  and  taith,  that  he  tin*  depo- 
nent did,  on  the  — —  day  of  instant  *  eerve  Mr.  R.  P., 
the  attorney  for  the  above  named  defendant,  with  a  true  copy  of 
the  ruie  hereunto  amnesed,  by  delivering  the  tame  to,  and  leav- 
ing it  with  a  clerk  of  the  said  R.  F.  at  hit  chambers  m  King's 
Bench  Walk,  Temple,  [or  as  the  service  may  have  been.]  Or 
if  the  service  were  on  the  attorney  personally,  then  from  the 
*  thus :  "personalty  serve  Mr.  E.  F.  the  attorney  for  the  above 
named  defendant,  with  a  true  copy  of  the  rule  hereunto  an- 
netted,"  adding,  where  a  personal  service  is  required  "and  at 
the  same  time  shewed  him  the  said  original  rule."  See  ante, 
title  "  affidavit." 

2.  Cause  shewn,  9fc. 

All  persons  called  upon  by  a  rule  nisi,  must  shew  cause 
against  it,  otherwise  it  will  be  made  absolute  against  them. 
But  no  other  person  has  a  right  to  shew  cause  against  it,  even 
although  he  may  have  been  served  with  a  copy  of  the  rule; 
Johnson  v.  Marriat,  2  Dowl.  343 ;  nor  will  the  court  give  him 
costs,  although  no  case  be  made  out  against  him.  Id.  When 
a  rule  nut  is  obtained  for  setting  aside  proceedings  for  irregu- 
larity, however,  the  opposite  party,  instead  of  shewing  cause, 
may  offer  to  relinquish  the  irregular  proceeding  and  pay  the 
costs ;  after  which  the  party  who  obtained  tie  rule  cannot 
make  it  absolute.  But  the  opposite  party  must,  in  such  a  case, 
offer  all  that  the  other  party  would  be  entitled  to  by  m»Hng 
bis  rale  absolute.    Clarke  v.  Croekfbrd,  3  Dowl.  698. 
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When.]  The  rule  specifies  on  what  day  cause  it  to  be  shewn 
it.  Cause  is  seldom  shewn  on  that  day ;  but  it  may 
on  the  next,  or  on  any  other  day  during  the  same  term. 
(See  Smith  v.  Coller,  3  bowl.  100)  that  may  be  convenient  to 
the  counsel'  on  both  sides.  In  the  Exchequer,  however*  if 
pules  be  granted  in  one  term,  to  shew  cause  on  any  day 
certain  in  the  next,  cause  must  be  shewn  on  the  very  day 
for  which  the  rules  are  drawn  up.  Warner  v.  Wood,  3  Dowl. 
262.  On  the  last  day  of  term,  the  court  will  not  allow  cause 
to  be  shewn  against  a  rule  for  setting  aside  an  award ;  ante,  p. 
94 ;  and  the  rule,  in  such  a  case,  must  consequently  be  en* 
Urged  until  the  next  term.  Nor  will  the  court  usually  hear  a 
rule  argued  on  the  last  day  of  term,  in  which  any  nice  matter 
of  law  is  to  be  discussed,  but  they  in  general  order  it  to  be  en- 
larged until  the  term  following. 

But  if  the  party  against  whom  a  rule  is  to  be  applied  for,  be 
apprised'  of  it  in  time,  he  may,  if  the  court  will  allow  him, 
shew  cause  against  the  rule  in  the  first  instance,  that  is  to  say, 
immediately  after  its  being  moved  for ;  Own  v.  King,  4  Dowl. 
7.36 ;  in  which  case  the  counsel,  who  moves  the  rule,  is  entitled 
to  a  reply.    Anon.  4  Tannt.  690. 

Affidavit.]  It  seems  that  it  is  only  in  cases  where  the  rule 
nisi  has  been  obtained  upon  affidavit,  that  an  affidavit  may  be 
used  in  shewing  cause  against  it.  Atkins  v.  Meredith,  4  Dowl. 
668.  And  therefore  where  a  rule  nisi  for  a  new  trial  was 
moved  for  on  the  judge's  report  alone  without  affidavit,  the 
court  refused  to  allow  the  other  party  to  use  an  affidavit  in 
shewing  cause.  Doe  v.  Baytup,  I  Har.  &  W.  270.  It  may  be 
■worn  at  any  time  before  cause  ia  actually  shewn  against  the 
rule.  Braine  v.  Hunt,  2  Dowl.  391.  Graham  v.  Beaumont, 
6  Dowl.  49. 

In  the  court  of  Queen's  Bench,  where  a  rule  is  enlarged  from 
one  term  to  another,  the  rule  by  which  it  is  enlarged  always 
requires  that  the  affidavits,  to  be  used  in  shewing  cause;  shall 
be  filed  one  week  before  the  term.  And  by  R.  M.  36  6.  3,  in 
all  cases  where  a  special  time  is  limited  in  any  rule,  before 
which  any  affidavit  is  required  to  be  filed,  no  affidavit  filed  alter 
the  time,  shall  be  used  in  court  or  before  the  master,  unless  it 
appear  to  the  satisfaction  of  the  court  that  the  filing  of  it  within 
the  time  limited  was  prevented  by  inevitable  accident.  And 
the  same  is  the  practice  in  the  Common  Pleas;  except  that 
the  affidavits  to  be  filed  before  Trinity  Term,  may  be  filed 
four  days  before  the  term,  instead  of  a  week.  See  Harding 
t.  Austen,  8  Moore,  523.  This  rule  formerly  was  not  very 
strictly  enforced ;  see  Hoar  v  Hill,  1  Chit.  27 ;  but  the  courts 
now  hold  parties  to  a  strict  observance  of  it.  Giison  v.  Carr, 
4  Dowl.  618.     Turner  v.  Unwin,  Id.  16,  1  Har.  &  W.  186. 
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Cause  shewn,  how,. be]  The  first  thing  to  be  done  is  to  get 
an  office  copy  of  the  affidavit  and  rule  on  which  the  role  was 
moved ;  for  until  this  has  been  obtained,  counsel  cannot  heard. 
Brown  v.  Probert,  1  Dote/.  629.  But  when  the  affidavits, 
intended  to  be  used  on  shewing  cause,  are  filed,  as  above  men- 
tioned, it  is  not  necessary  for  the  other  party  to  obtain  office 
copies  of  them,  before  he  is  heard  in  support  of  his  role.  Pitt 
v.  Coombs,  4  Nev.  &  M.  535,  1  Har.  &  W.  13. 

In  shewing  cause,  and  indeed  in  supporting  the  role  also, 
the  counsel  will  be  obliged  to  confine  themselves  strictly  to  the 
facts  stated  in  the  affidavits.  SeeAlivenv.  Furnwal,  2  Dowl.  49. 

No  affidavits  can  be  read  in  reply  to  those  used  in  shewing 
cause  against  the  rule.  Shaw  v.  Mansfield,  7  Price,  709. 
-  It  may  be  necessary  to  mention,  that  a  party  called  upon  to 
shew  cause  against  a  rule,  may  oppose  the  rule  in  person,  or 
by  a  new  attorney,  without  notice  to  the  other  party  of  any 
order  to  change  his  former  attorney.  Lovegrove  ▼.  Dymond, 
4  Taunt.  669. 

In  deciding  the  case,  the  court  cannot  make  any  order  upon 
a  person,  who  is  not  a  party  to  the  rule,  not  even  upon  the 
attorney  of  either  of  the  parties,  however  reprehensible  his 
conduct  may  have  been.  Cheslyn  v.  Pearee,  4  Dowl.  693. 
Norton  v.  Curtis,  3  Dowl.  245. 

Where  the  rule  is  supported  and  opposed  by  long  and  con- 
tradictory affidavits,  or  involves  any  complicated  question  of 
feet,  the  court  generally  refer  the  matter  to  the  master,  who 
will  thereupon  consider  the  affidavits,  hear  the  parties,  receive 
fresh  affidavits,  if  he  think  them  necessary,  Noy  v.  Reynolds,  4 
Nev.  &  M.  483,  1  Har.  &  W.  14,  and  report  to  the  court;  but 
he  cannot  hear  testimony  viva  voce,  unless  authorised  to  do  so 
by  the  terms  of  the  reference,  or  by  a  judge's  order.    Id. 

As  to  the  time  limited  for  taking  the  next  proceeding,  after 
the  rule  is  determined,  where  the  rule  nisi  has  been  a  stay  of 
proceedings,  see  ante,  p.  416,  417.  After  the  rule  has  been 
once  decided,  the  court  will  seldom  entertain  a  second  appli- 
cation upon  the  same  subject,  even  upon  a  different  statement 
of  facts.  Rosset  v.  Hartley,  1  Har.  &  W.  581.  There  is  an 
old  rule  of  court  (R.  H.  3  /.  1,  K.  B.)  which  prohibits  this, 
under  penalty  of  an  attachment  against  the  party,  and  that  the 
counsel  making  such  motion  shall  not  be  again  heard  in  any 
case  during  the  same  term ;  but  this  rule  is  not  attended  to  in 
practice.  See  fVilton  v.  Chambers,  1  Har.  &  IF.  116.  In  the 
court  of  Queen's  Bench,  in  like  manner,  if  a  rule  be  decided  by 
the  judge  in  the  Bail  court,  it  cannot  be  again  moved  in  full 
court,  Rosset  v.  Hartley,  supra,  at  least  not  without  the 
permission  of  the  judge  who  decided  it ;  and  even  with  his 
permission,  not  in  another  term.  Tsdd  v.  Jeffery,  B.  R,  |#. 
1837,  MS. 
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Cost*.]  Where  cause  is  shewn  against  a  rule  in  the  first  in- 
i,  the  court  never  give  costs  to  the  party  shewing  cause, 
although  he  be  successful.  Read  v.  Speer,  5  Dowl.  330.  Fitch 
v.  Green,  2  Dowl.  439. 

If  a  rule  nisi  be  moved  with  costs,  if  the  court  make  it  ab- 
solute, it  must  depend  upon  the  circumstances  of  the  case, 
whether  they  will  make  it  absolute  with  costs,  or  not.  If  they 
discharge  it,  they  usually  do  so  with  costs.  But  if  in  discharging 
it,  after  argument,  nothing  be  said  by  the  court  as  to 
costs  in  the  Queen's  Bench,  it  must  be  understood  that  the 
court  make  no  order  as  to  costs ;  See  Drinker  v.  Pascoe,  4  Dowl. 
566 ;  but  in  the  Common  Pleas  it  is  deemed  to  be  discharged 
v  ith  costs,  unless  the  court  otherwise  order.  And  even  in 
the  court  of  Queen's  Bench,  if  a  rule  nisi  for  setting  aside  pro- 
ceedings for  irregularity  be  discharged  generally,  without  men- 
tion of  costs,  the  rule  must  be  deemed  to  be  discharged  with 
costs.  R.  M.  37  G.  3,  K.  B.  See  ante, p.  417.  In  the  case  of 
irregularity,  the  court  usually  give  costs  to  the  successful  party, 
See  ante,  p.  417.  Minns  v.  Baxter,  I  T.  R.  16.  Huggett  v. 
Parkin,  1  Biiig.  65,  unless  perhaps  where  the  point  is  a  new 
and  doubtful  one,  see  2T.R.  1,  3  T.  R.  642,  or  where  the  party 
has  been  misled  by  a  previous  case  which  was  wrongly  decided 
Oxlade  v.  Davidson,  4  T.  R.  610.  and  tee  Bell  v.  Jackson,  4  T.  R. 
663. 

If  the  rule  nisi  be  not  moved  with  costs,  the  court  will  sel- 
dom grant  costs  if  it  be  made  absolute ;  and  they  cannot  grant 
costs,  if  no  cause  be  shewn  against  it ;  whether  they  will  grant 
costs,  or  not,  upon  discharging  it,  will  depend  upon  the  cir- 
cumstances of  the  case.  If  they  say  nothing  as  to  costs, 
it  must  be  considered  that  costs  are  not  granted.  Anon.  1 
Chit.  398. 

If  the  party  applying,  succeed  in  obtaining  part  only  of  what 
he  sought  by  his  rule  nut,  the  court  will  not  give  him  costs. 
AUven  v.  Furnival,  2  Dowl.  49.  Mc Andrew  v.  Adam,  1  Bvng. 
270,  3  Dowl.  120.  If  the  other  party  indeed  were  to  give  no- 
tice that  he  would  oppose  the  rule  only  upon  those  points  on 
which  he  afterwards  succeeds,  and  the  applicant  still  persisted 
in  claiming  the  whole,  the  court  it  seems  would  give  the 
former  his  costs.    Id. 

If  a  rule  be  discharged  for  a  defect  in  the  affidavit  on  which 
it  is  moved,  it  is  usually  without  costs.  Preedy  v.  Lovell,  4 
Dowl.  671. 

Where  a  party  obtains  a  rule  nut,  in  a  matter  which  ought 
only  to  be  made  the  subject  of  an  application  to  a  judge  at 
chambers,  if  he  succeed  in  making  his  rule  absolute,  the  court 
will  not  give  him  costs,  or  will  only  give  him  such  costs  as  a 
judge  at  chambers  would  have  given  him.  Vaughan  v.  Tre- 
went,  2  Dowl.  299. 

No  costs  can  be  given  against  a  person  who  is  not  a  party  to 
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the  role ;  to  make  him  pay  costs,  a  special  application  most  be 
made  for  the  purpose.  Norton  v.  Curtis,  3  DowL  245.  Cassis* 
▼.  Pearce,  4  DowL  693. 

Enlargement,  Opening,  Rescinding,  8fc.  of  Rules. 

Enlarging  Rules.]  The  court,  upon  sufficient  grounds  shewn, 
will  enlarge  a  rule  to  another  day  in  the  same  term,  or  until 
the  following  term.  It  is  seldom  requisite  to  apply  to  enlarge 
a  rule  to  another  day  in  the  same  term,  as  counsel  usually  con- 
sent to  a  case  standing  oyer,  where  they  think  that  the  court 
upon  application  would  grant  a  like  indulgence.  Bat  where  a 
rule  nisi  is  served  so  late  in  the  term,  or  where  from  other  cir- 
cumstances, it  is  impossible  to  shew  cause  against  it  in  the 
same  term,  the  court  will  enlarge  it  to  the  term  following. 

In  the  Queen's  Bench,  the  rules  enlarged  to  Hie  next  term 
are  set  down  in  the  peremptory  paper,  for  particular  days*  and 
called  on  in  their  order  in  the  following  term ;  R.  H .  6  6. 3 ; 
H,  15  G.  3;  M.  17  G.  3;  H.  36  G.  3;  and  they  cannot 
afterwards  be  put  off  from  the  appointed  day.  without  the 
leave  of  the  court.  R.E.AI  G.  3.  In  the  courts  of  Exche- 
quer and  Common  Pleas,  there  is  no  peremptory  paper ;  hat 
rules  enlarged  to  a  particular  day  in  the  same  or  another  term, 
are  brought  on  as  other  rules,  and  may  be  made  absolute  at 
any  time  on  the  day  to  which  they  stand  enlarged,  Shaw  v. 
Masters,  2  Taunt.  174,  or  afterwards.  But  no  rule  can  be 
made  absolute,  or  opposed,  in  another  term  than  that  for 
which  it  is  drawn  up,  unless  it  have  been  enlarged. 

Formerly,  in  the  court  of  Common  Pleas,  where  a  rule  was 
enlarged,  notice  thereof  was  required  to  be  given  to  the  oppo- 
site party.  But  now  by  R.  G.  H.  2  W.  4,  s  97,  "  a  rule  may 
be  enlarged,  if  the&pourt  think  fit,  without  notice." 

Opening  Rules.]  If  from  mistake  or  accident  or  the  like, 
a  rule  be  made  absolute,  without  opposition,  where  it  was  in- 
tended to  shew  cause  against  it,  or  where  it  is  discharged 
in  the  absence  of  the  counsel  instructed  to  support  it,  the 
court  will  in  general  open  it,  in  order  that  it  may  be  discussed 
upon  the  merits.  But  once  a  rule  has  been  discussed  and  de- 
cided upon  the  merits,  the  court  will  seldom  allow  it  to  be 
opened,  even  upon  a  different  statement  of  facts.  See  ante,  p. 
562.  and  see  Phillips  v.  Weyman,  2  Chit.  266.  Fuss*  * 
Silcox,  5  Taunt.  628. 

Rescinding  Rules.']  The  court  will  seldom  rescind  a  rule 
which  they  have  made  after  hearing  both  parties,  see  DiUamsm 
v.  Capon,  1  Bing.  398.  Davis  v.  Cottle,  3,  7*.  A.  405,  assi 
never  in  the  next  term.  Todd  v.  Jeffery,  B.  R,  M.  183?, 
MS.     But  where  rules  are  obtained  ex  parte,  ataelust-  a 
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the  Ant  instance,  the  party  against  whom  they  were  ob- 
tained may  move  to  discharge  them,  if  he  can  shew  that  they 
ought  not  to  have  been  granted ;  and  the  court  thereupon 
grant  a  rule  nisi,  which  is  afterwards  made  absolute  or  dis- 
charged, as  in  ordinary  cases. 


SATISFACTION  ON  THE  ROLL,  ENTRY  OF. 

Where  the  amount  of  the  debt  or  damages  and  costs  has 
been  paid,  the  defendant  may  have  an  entry  of  satisfaction 
made  upon  the  roll.  And  in  trover  for  title  deeds,  the  court 
upon  the  application  of  the  defendant  allowed  satisfaction  to 
be  entered  on  the  roll,  upon  the  terms  of  the  defendant  deli- 
vering up  the  deeds,  paying  all  costs  as  between  attorney  and 
client,  and  in  other  respects  placing  the  plaintiff  in  as  good  a 
situation  as  he  was  before  the  cause  of  action  arose.  Combe 
v.  Sandon,  1  D.  &  R.  201.  So,  the  defendant  was  allowed  to 
enter  satisfaction  on  the  roll  upon  a  judgment  obtained  against 
him  in  the  court  of  King's  Bench,  on  his  entering  satisfac- 
tion for  a  like  amount  on  the  roll  upon  a  judgment  obtained 
by  him  against  the  plaintiff  in  the  Common  Pleas  for  a  larger 
sum,  although  he  had  the  plaintiff  in  custody  in  execution 
upon  the  latter  judgment.  Simpson  v.  Haniey,  I  M.  &  S. 
696.  and  see  Peacock  v.  Jeffery,  1  Taunt.  426.  In  ordinary 
cases,  however,  an  application  to  the  court  is  not  necessary ; 
but  the  plaintiff  executes  a  warrant,  similar  to  a  warrant  of 
attorney,  directed  to  some  attorney  of  the  court,  authorising 
htm  to  acknowledge  satisfaction.  It  is  not  necessary  that  it 
should  be  directed  to  the  attorney  employed  by  the  plaintiff  in 
the  cause,  even  although  he  have  a  hen  upon  the  judgment 
for  hit  costs ;  but  it  may  be  directed  to  any  other  attorney, 
without  an  order  to  change  the  attorney.  Mart  v.  Smith,  4  B. 
A  A.  466.  and  tee  Abbott  v.  Rice,  3  Bing.  132.  See  the  form 
at  the  warrant,  Arch.  Forms,  27 1 ;  it  may  be  had  at  the  sta- 
tioner's. Where  in  an  ordinary  case  of  payment  of  debt  and 
costs,  the  defendant  moved  to  enter  satisfaction  on  the  roll, 
the  court  held  that  it  could  not  be  done  without  this  warrant 
from  the  plaintiff.  Wood  v.  Hurd,  5  Dowl.  188.  And  where 
the  plaintiff  had  died,  the  court  refused  to  allow  satisfaction 
to  be  entered,  on  the  mere  affidavit  of  the  defendant's  at- 
torney that  the  plaintiff  had  received  a  certain  sum  from  the 
defendant  in  full  satisfaction  of  his  demand,  it  appearing  that 
adsninistration  had  not  been  taken  out  to  the  plaintiff's  ef- 
fects. Speach  v.  Slade,  8  Moore,  461.  Also,  where  the  plain- 
tut  was  abroad,  so  that  the  warrant  could  not  be  obtained,  the 
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court  were  not  satisfied  with  the  affidavit  of  the  sheriffs  officer 
that  he  had  levied  the  amount,  and  paid  it  to  the  plaintiff's  at- 
torney, but  they  required  also  the  affidavit  of  the  plaintiff's  at- 
torney to  the  same  effect.  De  Bcutot  v.  Willmott,  1  Hodg.  15. 

In  the  Queen's  Bench,  a  satisfaction  piece  is  made  out  on 
parchment,  (see  the  form,  Arch.  Forms,  271 ;)  and  this,  together 
with  the  warrant  is  handed  to  the  officer  who  ads  as  dark  of  the 
judgments,  who  after  entering  them,  hands  the  satisfaction 
piece  to  the  clerh  of  the  treasury \  to  be  entered  on  the  roil.  In 
the  Common  Pleas,  a  satisfaction  piece  is  not  necessary;  but 
the  number  of  the  roll  and  the  day  on  which  judgment  was 
signed,  being  written  in  the  margin  of  the  warrant,  in  term 
time  give  it  to  the  clerk  of  the  treasury,  who  will  take  the  rvtt 
into  court,  and  the  master  will  enter  satisfaction  upon  it ;  or  in 
vacation,  give  it  to  the  officer  who  acts  as  clerk  of  the  judg- 
ments, who  wiU  make  out  a  judge's  flat  for  the  entry  t  will 
attend  with  you  before  a  judge  to  get  it  signed,  and  wiU  them 
make  the  entry  on  the  roll. 

It  is  scarcely  necessary  to  mention,  that  the  roll  most 
be  previously  made  up  and  carried  in. 


SCIRE  FACIAS. 
1.  In  what  cases. 

To  revive  a  judgment .]  A  plaintiff  in  a  personal  action,  if 
he  have  omitted  to  sue  out  execution  within  a  year  after 
judgment,  cannot  afterwards  sue  out  a  writ  of  execution,  not 
even  an  elegit,  Rutland  v.  Newman,  6  M.  &  5.  179,  with- 
out first  reviving  the  judgment  by  scire  facias,  See  stmt* 
Westm,  2  (13  Rdw.  1)  c.  45.  See  ante,  p.  366,  unless  the  ex- 
ecution have  been  stayed  by  writ  of  error,  2  Sound.  72,  e.  or 
injunction,  Powis  v.  Powis,  6  Moore,  517,  or  by  express 
agreement  between  the  parties,  Howell  v.  Strattan,  2  Smith, 
65,  or  unless  the  plaintiff  have  judgment  with  a  cesset  extern- 
Ho,  until  a  certain  day  ;  Hiscox  v.  Kemp,  5  Nev.  &  M.  113,  1 
Har.  &  W.  384 ;  in  which  cases  he  must  sue  out  his  execu- 
tion within  a  year  after  the  writ  of  error  has  been  determined, 
or  the  injunction  dissolved,  &c:  otherwise  a  scire  facias  most 
be  sued  out  to  revive  the  judgment.  But  if  execution  be  sued 
out  within  the  year,  any  other  writ  of  execution  may  after- 
wards be  sued  out,  at  any  distarce  of  time,  without  reviving 
the  judgment,  see  Scott  v.  WhaUey,  1  H.  Bl.  297,  provided 
such  firs  twrit  be  returned  and  filed. 

After  death  or  marriage  of  parties.'}  In  what  cases  a  scirv 
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facia*  is  necessary  to  revhre  a  judgment  upon  the  death  of  a 
party,  tee  ante,  p.  384,  385.  Gold/worthy  v.  Southcott,  1  Wilt. 
243.  2  Sound.  6,  n.  1.  72  t,  A,  /,  m,  n,  o,  p.  And  as  to  a 
scire  facia*  against  heir  andterretenants,  tee  2  SatmJ.  7,  n.  4. 
51,  n.  4. 

In  what  cases  it  is  necessary,  after  the  marriage  of  a  feme 
sole,  party,  tee  ante,  p.  440.    2  Sound.  72,  A,  /. 

Against  bail.]  As  to  the  tcire  facias  against  bail,  tee  ante,  p. 
207.  And  as  to  its  lying  at  the  sheriffs  office  four  clear  days 
before  the  return  day,  see  also  ante,  p.  207.  If  there  be  any 
irregularity  in  this  latter  respect,  the  application  should  be, 
not  to  set  aside  the  art.  fa.  but  to  set  aside  the  proceedings. 
WiUiamt  v.  Brown,  2  Dowl.  749. 

In  other  cases.']  As  to  scire  facias  in  debt  on  bond  conditio- 
nal to  perform  covenants,  or  to  pay  money  by  instalments, 
ftc.  tee  ante,  p.  215.  I  Sound.  58,  n.  1.  2  Id.  72,  g.  As  to 
tare  facias  upon  a  judgment  of  assets  in  futuro,  in  actions 
against  executors  or  administrators,  see  1  Sound.  336,  b.  2 
Id.  219,  n.  2 ;  and  as  to  the  tcire  fieri  enquiry  in  cases  of  de- 
vastavit, tee  ante,  p.  382.  1  Sound.  219  a,  note  8.  As  to  the 
scire  facias  ad  rehabendam  terram,  see  ante,  p.  376.  2  Sound. 
72  u,  note  5. 

2.  Writ,  and  proceedings  thereon. 

The  writ]  A  scire  facia*  to  revive  a  judgment,  must  be  di- 
rected to  the  sheriff  of  the  county  in  which  the  venue  was 
laid.  Wharton  v.  Mutgrave,  Cro.  Jac.  331.  MS.  B.  2138. 
and  tee  Pickman  v.  Robton,  1  B.  &  A.  486.  2  Sound.  72  q. 
A  tcire  facias  upon  a  recognizance  of  bail,  &c.  taken  at  West- 
minster, must  be  directed  to  the  sheriff  of  Middlesex.  Also, 
by  R.  G.  H.  2  W.  4,  s.  80,  "  a  scire  facias  upon  a  recogni- 
sance taken  in  Serjeants'  Inn,  or  before  a  commissioner  in  the 
country  and  recorded  at  Westminster,  shall  be  brought  in 
Middlesex  only;  and  the  form  of  the  recognizance  shall  not 
express  where  it  was  taken."    See  ante,  p.  207. 

It  must  bear  teste  in  term  time.  Seaton  v.  Heap,  5  Dowl. 
247.  In  a  sci.  fa.  against  bail,  it  is  not  necessary  that  it 
should  be  tested  on  the  return  day  of  the  ca.  so.  against  the 
principal,  Sandland  v.  Claridge,  2  Dowl.  115,  although  it 
may  be  so  tested.  Id.  It  must  also  be  returnable  in  term. 
If  there  be  two  writs,  it  is  sufficient  in  all  cases  that  there  be 
fifteen  days  between  the  teste  of  the  first  and  the  return  of 
the  second,  without  regard  to  the  number  of  days  between 
the  teste  and  return  of  each  writ.  Combe  v.  Cutill,  3 
Bing.  1 62.  If  there  be  but  one  writ,  in  the  Common  Pleas 
-and  Exchequer  there  must  be  fifteen  days  between  the  teste 
and  return ;  in  the  Queen's  Bench  formerly  there  were  flf- 
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teen  days  between  the  teste  and  return  in  actions  by  eslgp  * 
nai,  bat  four  days  were  sufficient  in  actions  by  bill.  Ml  ▼. 
Jackson,  4  T.  R.  663. 

The  writ  mast  strictly  pursue  the  judgment  or  ether  record, 
on  which  it  is  founded.  Mara  v.  Quin,  6  T.  R.  1.  Pamtm  ▼. 
Hall,  2  Salh.  598.  But  upon  a  recognisance  of  bail,  winch  it 
joint  and  several,  it  may  be  against  both  the  bail,  or  there  am? 
be  a  sci.  fa.  against  each.  2  Sound.  72  b,  ante,  p.  208.  And 
it  moat  be  returnable  in  that  court  in  which  the  record, 
on  which  it  is  founded,  is,  or  is  supposed  to  be*    2  Sound. 

72./. 

By  R.  O.  H.  2  W.  4,  s.  79,  "  a  sdrv  facia*  to  revive  a 
judgment  more  than  ten  years  old,  shall  not  be  allowed,  with* 
oat  a  motion  for  that  purpose  in  term,  or  a  judge's  order 
in  vacation;  nor  if  more  than  fifteen,  without  a  role  to 
shew  cause."  Otherwise,  the  court  will  set  aside  the  pro- 
ceedings. Lowe  v.  Robins,  I  Brod.  &  B.  381.  And  where  it 
was  sought  to  revive  a  judgment  in  ejectment  which  was 
twenty  years  old,  and  the  delay  in  suing  oat  execution  was 
not  accounted  for,  the  court  refused  to  grant  a  rule.  Doe  v. 
TrickneU,  MS.  B.  2137.  If  it  be  a  rule  nisi,  it  most  be  served 
on  all  the  defendants ;  Panter  v.  Seaman,  5  Nev.  fc  Jsf.  679$ 
and  they  cannot  object  to  any  irregularity  in  the  judgment  in 
answer  to  it.  Thomas  v.  Williams,  3  Dowl.  655.  The  mo- 
tion must  be  founded  upon  an  affidavit,  stating  that  the  debt 
or  damages  and  costs  still  remain  unpaid ;  and  which  affidavit 
must  be  made  by  some  person  who,  from  his  connection  with 
the  cause,  is  likely  to  know  the  fact.  See  Duke  of  Norfolk  v. 
Spencer,  4  Dowl.  746.  In  granting  the  rule,  the  court  may 
annex  to  it  such  terras  as  they  think  proper.  See  imyneB  ▼. 
Gray,  2  W.  Bl.  1 140. 

Engross  the  writ  on  parchment;  see  the  forme,  Arch.  Arms 
AS5, 8u^t  and  deiwer  it  to  the  sherjf  to  be  executed.  If  the  patty 
against  whom  the  writ  is  sued  out,  be  within  the  bailiwick  of 
the  sheriff  to  whom  it  is  directed,  he  may  be  summoned  open 
it  and  the  sheriff  may  make  bis  return  accordingly;  and  this 
may  be  done,  as  formerly,  even  on  the  return  day  of  the  JOi. 
fa.  but  before  the  rising  of  the  court.  Lewis  v.  Mat,  2  Demi. 
133.  If,  however,  he  reside  out  of  the  bailiwick,  reasonable 
notice  must  be  given  to  him  of  the  proceeding,  otherwise  the 
court  will  not  allow  judgment  to  be  signed  against  him  for 
want  of  appearance.    WxmaU  ▼.  Coos,  2  DowL  173.     WsV 


If  there  be  any  irregularity  in  the  writ,  the  party  suing  it 
out  may  have  leave  to  quash  it ;  Pickman  v.  Rebeon,  I  B.  9t  A. 
486;  but  by  R.  G.  H.2W.  4,  s.  78,  "  a  plaintiff  shall  not  be 
allowed  a  rule  to  quash  his  own  writ  of  scire  facia*,  after  a 
defendant  has  appeared,  except  on  payment  of  costs."  The 
rale  is  a  rule  nisi  only.  Ade  v.  Stubby  1  Bar.  ft  W.  9789.  in 
what  cases  the  writ  may  be  amended,  see  ante,  p.  64. 
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Judgment  far  want  of  Appearance.']  Formerly,  if  two  writs 
of  scire  facias  were  toed  out  and  returned  mAtf,  judgment  might 
be  signed,  although  no  attempt  in  met  had  ever  been  made  to 
summon  the  defendant.  8ee2  8aund.12s.  But  now,byR.G. 
H.  2  W.  4,  8.  81,  "  no  judgment  shall  be  signed  for  non-ap- 
pearance to  a  scire  facias,  without  leave  of  the  court  or  a  judge, 
uueas  the  defendant  has  been  summoned ;  but  such  Judgment 
may  be  signed  by  leave,  after  eight  days  from  the  return  of  one 
scire  fori**.**  This  rule  is  not,  perhaps,  sufficiently  explicit : 
the  meaning  of  it,  however,  seems  to  be,  that  where  the  defen- 
dant has  not  been  summoned  upon  the  writ,  you  must  satisfy 
the  court  of  the  endeavours  made  to  apprise  him  of  the  pro- 
ceedings, before  they  will  allow  you  to  sign  judgment.  Big- 
gins  ▼.  Wilkes,  1  Dowl.  447.  Newton  v,  Maxwell,  2  Cramp,  fc 
J.  635.  Sabine  v.  Field,  l  Cromp.  &  M.  466.  We  have  seen 
(ante,  p.  569),  that  if  the  party  reside  within  the  bailiwick,  he 
should  be  summoned ;  if  he  do  not  reside  within  it,  reasona- 
ble notice  of  the  proceeding  must  be  given  to  him.  What  no- 
tice has  been  given,  and  how  given,  must  appear  from  the 
affidavit  upon  which  you  move  for  judgment.  Where  suffi- 
cient notice  was  given  to  the  defendant  of  a  schre  facias  to  revive 
a  judgment,  the  court  granted  leave  to  sign  judgment,  though 
it  appeared  that  the  defendant  at  the  time  resided  in  Paris. 
Weatherhead  v.  Landles,  5  Dowl.  189. 

The  application,  however,  must  be  made  within  a  reasonable 
time  after  the  return  of  the  writ:  where  the  writ  was  returna- 
ble in  April,  and  the  motion  not  made  until  November,  LitUe- 
dale,  J.  held  it  to  be  too  late,  and  refused  the  rule.  Wood  v. 
JfisseJsy,  1  Dowl.  513.  It  may  be  necessary  to  remark,  that 
4he  above  rule  extends  to  all  cases  of  sdre  fades.  Jackson  v. 
Blam,  1  Dowl.  615. 

If  nowevei  the  defendant  have  been  summoned,  (and  which, 
as  formerly,  may  still  be  done  even  on  the  return  day  of  the 
scire  facias,  but  before  the  rising  of  the  court,  Lewis  v.  Pine, 
2  Dowl.  133.  sed.  Qu.  see  Saunderson  v.  Brown,  B.  R.  T.  1837, 
M.  8.),  get  the  writ  returned,  and  then  enter  a  rule  to 
appear ;  and  if  the  defendant  do  not  appear  within  four  clear 
days,  (and  an  intervening  Sunday  may  be  reckoned  as  one  of 
the  four,  Combe  v.  Cutill,  8  Bing.  162),  the  plaintiff  may  then 
sign  judgment. 

Appearance.']  Formerly  an  appearance  was  entered,  as  in 
osdinary  cases.  But  now,  by  R.  6.  H.  2  W.  4,  s.  82,  "a  notice 
in  writing  to  the  plaintiff,  his  attorney  or  agent,  shall  be  a 
sufficient  appearance  by  the  bail  or  defendant  on  metre  facias." 
The  notice  may  be  in  this  form :  "  Take  notice  that  I  appear 
for  the  defendant,  upon  the  writ  of  sdre  facias  issued  in  this 
cause;"  dated,  directed,  and  intituled  in  the  court  and  cause, 
as  a  notice  in  ordinary  cases. 
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Declaration,  tfc."]  After  the  defendant  has  appeared,  the 
plaintiff  must  decl-tre ;  See  the  form  of  the  declaration*  Arch. 
Forme,  443,  444.  Where  the  scire  facias  was  against  two,  and 
the  declaration  against  one  only,  it  was  holden  irregular. 
Salisbury  v.  Pringle,  10  B.  &  C.  751. 

The  notice  and  rule  to  plead,  and  demand  of  a  plea,  are  the 
same  as  in  ordinary  cases ;  see  as  to  the  plea,  2  Sound  72 

See  as  to  the  Issue,  Darting  v.  Gurney,  2  Dowl  235. 

The  execution  may  be  by ft.  fa.  or  ca.sa.  &c,  as  in  other* 
but  it  must  be.  founded  on  the  judgment  in  the  scire  fa 
although  the  sire  facias  were  in  fact  unnecessarily  sued  out. 
Davis  v.  Norton,  1  Bing.  133.  See  the  forms,  Arch  Form*,  441, 
442,  446,  447. 

Costs.']  Formerly,  in  most  cases,  there  were  no  costs  allowed 
in  scire  facias,  until  after  plea  pleaded  or  demurrer  joined. 
Bat  now,  by  stat.  3  &  4  W.  4,  c.  42,  s.  34,"  in  all  writs  of . 
facias,  the  plaintiff,  obtaining  judgment  on  an  award  of 
tion,  shall  recover  his  costs  of  suit  upon  a  judgment  by  detail, 
as  well  as  upon  a  judgment  after  plea  pleaded  or  demurrer 
joined."    See  Brewster  v.  Meeks,  2  Dowl.  612. 
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In  what  cases.']  Ordering  a  plaintiff  to  give  security  for  < 
is  a  matter  entirely  in  the  discretion  of  the  court.  MCnUock 
v.  Robinson,  2  New  Rep.  353.  But  the  court  will  not  order  a 
defendant  to  find  such  security,  except  a  defendant  in  replevin. 
Selby  v.  Cruchley,  1  Brod.  &  Bin?.  505.  but  see  Heskett  v.  Biddle, 
1  Hodg.  119,  3  Dowl.  634.  The  following  are  the  cases,  in 
which  a  plaintiff  is  usually  required  to  give  security  for  costs. 

1.  Where  the  plaintiff  is  permanently  resident  abroad. 
Baker  ▼.  Hargravet,  6  T.  R.  597.  Pray  v  Edie,  I  T.  R.  267. 
Oanesford  v.  Levy,  2  H.  Bl.  118.  Demanroff  v.  Jackson,  13 
Price.  603.  Drury  v.  Johnson,  Id.  469,  even  although  he  went 
abroad  since  the  commencement  of  the  action,  Owrney  v.  Key, 
3  Dowl.  559,  the  court  upon  application  will  stay  the  proceed' 
ings  in  the  action,  until  he  give  security  for  costs.  But  where 
the  plaintiff  is  abroad  for  a  temporary  purpose,  the  court  wiD 
not  mske  him  give  security  for  costs.  Ford  v.  Boucher**  1  Hodg. 
58.  Taylor  v.  Fraser.  2  Dowl.  622.  Frodsham  v.  Myers,  4  Dowl. 
280.  1  Har.  &  W.  526.  (TLawler  v.  McDonald,  8  Temd.  736. 
Cole  v.Beale,  7  Moore,  613.  In  Wells  v.  Barton,  2  DowL  160, 
Patteson,  J  took  this  distinction :  where  the  absence  is  tem- 
porary, if  the  plaintiff  were  abroad  at  the  commencement  of 
the  action,  he  shall  find  security  for  costs;  but  if  he  went 
abroad  after  the  commencement,  he  shall  not.     But  this  dis* 
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tinctkm  it  not  recognised  in  the  Common  Pleas.  Fsrd  ▼. 
Boucher,  1  Hodg.  58.  So  if  an  Englishman  be  abroad  by  com- 
pulsion, as  when  he  is  a  prisoner  of  war,  Tullock  v.  Crowley,  1 
Ttnmi.  18,  or  serving  in  some  public  office  under  government 
in  the  colonies.  Li.  Nugent  v.  Harcourt,  2  Dowl.  578,  or 
serving  in  the  army  there,  or  the  like,  he  shall  not  be  obliged 
to  And  security  for  costs.  So,  if  the  plaintiff  be  a  foreigner, 
serving  abroad  on  board  an  English  ship,  the  court  will  not 
require  from  him  security  for  costs.  Heruhen  v.  (Tortus,  2 
H.  BL  383.  Jacobs  v.  Stevenson,  1  B.  &  P.  96.  Maria  v. 
Hail,  2  B.  &  P.  236.  So,  a  foreigner  in  this  country,  although 
his  permanent  residence  be  abroad,  yet  as  long  as  he  remains 
in  this  country,  he  shall  not  be  compelled  to  find  security 
for  costs.  Porrier  v.  Caster,  1  H.  Bl.  106.  Anon,  8  Taunt. 
737.  Anon,  3  Moore,  78,  Civagno  v.  Hassan,  6  Taunt,  20.  but 
see  OUva  v.  Johnson,  5  B.  if  A.  908.  sunt.  cent.  Also  where 
the  plaintiff  was  a  foreigner,  but  in  the  habit  of  residing  four 
months  in  every  year  in  this  country,  and  was  a  man  of  pro- 
perty, the  court  of  Common  Pleas  refused  to  oblige  him  to 
give  security  for  costs ;  DureU  v.  Matheson,  8  Taunt,  711;  and 
the  same,  where  the  plaintiff,  a  foreigner,  was  captain  of  a 
ship,  and  in  the  habit  constantly  of  sailing  to  and  from  the 
ports  in  this  country.  Nelson  v.  Ogle,  2  Taunt,  253.  So 
the  court  will  not  compel  a  foreign  Ambassador  to  give  secu- 
rity for  costs,  although  by  a  fiction  of  the  law  of  nations  he  is 
deemed  to  be  resident  in  the  country  which  sent  him.  Due 
de  MonteUano  v.  Christin,  5  Af .  &  S.  503.  So,  a  peer,  though 
resident  abroad,  will  not  be  compelled  to  give  security  for  costs. 
Bari  Ferrars  v.  Robins,  2  Dowl.  636.  But  in  all  cases  where  a 
plaintiff  shall  be  obliged  to  give  security  for  costs,  on  the 
ground  of  his  residing  abroad,  a  plaintiff  residing  in  Ireland, 
Fitzgerald  v.  Whitmore,  1  T.  R.  362.  Mahon  v.  Martinez,  4 
Moore,  356.  Moloney  v.  Smith,  1  Mc  Clel  &  Y.  213.  Limerick 
Railway  Co.  v.  Fraser,  4  Bvng.  394,  or  Scotland,  Mc  Clean  v. 
Austin,  1  Tidd.  579,  or  in  any  other  place  out  of  the  jurisdiction 
of  the  court,  will  in  like  manner  be  ordered  to  find  security. 
Also  what  has  been  above  mentioned  as  to  plaintiffs  gene- 
rally, may  be  considered  as  applying  to  plaintiffs  in  error. 
Lewis  v.  Ovens,  5  B.hA.  265.  And  in  cases  where  the  court 
will  thus  order  security  to  be  given  for  costs,  they  will  do  so, 
although  it  may  appear  that  the  defendant  has  no  real  defence 
to  the  action,  Burd  v.  Botkam,  E.  37  G.  3,  MS.  B.  2842,  or 
although  the  plaintiff  sue  only  as  executor,  Chevalier  v.  Finnis, 
1  Brod.  &  B.  277.  Chamberlain  v.  Chamberlain,  1  Dowl.  366, 
or  sue  in  forma  pauperis,  Foss  v.  Wagner,  2  Dowl.  499 ;  or 
although  the  action  be  brought  by  the  permission  of  the  court 
of  chancery,  OUva  v.  Johnson,  5B.  &  A.  908,  although  other- 
wise if  it  be  brought  by  order  of  the  court.  Id.  Semb.  And  it 
will  be  no  answer  in  these  esses  to  Bay,  that  the  defendant  also 
resides  abroad.    Baxter  v.  Morgan,  2  Marsh.  80, 6  Taunt.  379. 
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If  however  the  action  be  brought  by  two  plaintiffs,  and  one  of 
them  alone  reside  abroad,  as  in  that  case  there  is  one  person 
in  this  country  to  answer  for  the  costs,  if  costs  should  he 
swarded,  the  court  will  not  oblige  the  other  to  find  security. 
Anon.  7  Taunt.  307.  Mc  Cotmd  v.  Johnson,  1  Scut,  431. 
Anon.  1  Dowl.  300.  Anon.  2  Cromp.  &  J.  88.  Orr  ▼.  Boo&s, 
1  Hod*.  23.  Do*  d  Bowden  v.  /to,  ft.  315.  fruf  f«e  Limerick 
Rmkoajf  v.  Frowr,  4  Ring.  394. 

Where  theplalntiff,  after  causing  the  defendant  to  be  arrested, 
removed  his  furniture,  and  absconded  to  avoid  a  charge  of 
bigamy,  Guroey,  B.  ordered  him  to  give  security  for  costs. 
Jmgvrtv.  Banger,  4  Dowl.  411.  but  see'Uoyd  v.  Dads,  1  Tor. 


Hie  court  will  not  make  a  plaintiff  give  security  for  costs, 
merely  because  he  is  poor,  or  even  insolvent;  Field  v.  Carroty 
2  H,  Bl.  27.  Morgan  v.  Evans,  7  Moore,  344.  Oregory  v. 
ftfefcfew,  2  Dotrf .  259 ;  but  if  a  plaintiff,  after  commencing  an 
action,  take  the  benefit  of  the  insolvent  set,  snd  the  action  be 
continued  by  his  assignees  for  the  benefit  of  his  estate,  Heafbrd 
v.  Me  Knight,  2  fl.  A  C.  579,  or  indeed  whether  assignees  be 
appointed  or  not,  Doyle*.  Anderson,  2  Dowl.  596.  out  see  Snow 
v.  Townsend,  6  Taunt.  123,  or  if  he  become  a  bankrupt,  and 
the  action  be  continued  by  his  assignees  for  the  benefit  of  his 
&bsk*,Webb*.tVard,l  T.R.296.  Mason  v.  PolhM,  2  Dowt.  SI , 
the  court  will  make  him  give  security  for  costs.  Where  however 
an  insolvent,  or  a  bankrupt,  even  though  uncertificated,  brings 
SB  action  with  respect  to  after  required  property,  fee.  Cohen  v. 
Bell,  I  Tidd.  580,  or  where  a  bankrupt  brings  an  action  to  try 
the  validity  of  the  commission  against  him,  Me  CuRoch  v. 
Rsbmson,  2  New.  Rep.  352.  Kennett  v.  Duf,  2  Smith,  423, 
the  court  will  not  compel  him  to  give  security  for  costs,  unless 
he  be  resident  abroad,  or  the  like.  Baker  ▼.  Hargreaves,  6  T. 
R.  597.  but  see  Me  Cuttoek  v.  Robinson,  supra. 

The  court  will  not  oblige  an  infant,  who  sues  by  prochem  amy, 
to  give  security  for  costs,  even  although  the  prochein  amy  be 
Insolvent.  Yarworth  ▼.  Mitchell,  2  D.  fc  R.  423.  But  in  eject- 
ment, where  the  lessor  of  the  plaintiff  is  an  infant,  the  court 
will  in  general  stay  the  proceedings,  until  some  responsible 
person  undertake  to  pay  the  costs.  Smith  v.  Roe,  l  Tidd.  573. 
Anon.  1  WUs.  130.  and  see  Anon.  v.  Cowp.  128. 

The  court  will  not  order  security  to  be  given  for  costs,  on 
the  ground  that  the  plaintiff  is  a  lunatic.  Steel  r.  Allan,  2  B. 
fe  P.  437. 

But  if  the  plaintiff,  after  commencing  an  action,  be  convicted 
of  felony,  the  court  will  stay  the  proceedings,  until  security 
be  given  for  costs.    Harvey  v.  Jocob,  \  B.%  A.  159. 

If  a  person  sue  in  the  name  of  another,  the  court  wffimot  hi 
general  stay  the  proceedings  until  security  be  given  for  costs. 
Day*  Smith,  I  Dowl.  460.  But  where,  in  trespass  against  parish 
officers  ft*  distraining  for  poor  rates,  it  appeared  that  the  de- 
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fendant  refused  to  pay  the  rates  at  the  instance  of  ait  landlord, 
who  was  his  attorney  in  the  cause,  the  court  ordered  security 
to  be  given  for  costs.     Tenant  v.  Brown,  5  B.&C.  208. 

The  court  will  not  compel  the  lessor  in  an  ejectment,  to  grte 
security  for  costs,  merely  because  he  failed  in  a  former  eject- 
ment for  the  same  property ;  Doe  v.  Alston,  I  T.  R,  491 ;  the 
motion  should  be,  to  stay  proceedings  in  the  2d  ejectment, 
until  the  costs  of  the  first  were  paid.     Id.  per  Bailer,  J. 

The  cases  we  have  been  considering,  are  those  in  which  the 
plaintiff  is  required  to  give  security  for  costs  at  the  instance 
of  the  defendant.  But  if  a  wife,  living  apart  from  her  hus- 
band, bring  an  action  in  his  name,  or  in  the  joint  names  of 
both,  without  his  consent,  the  court  at  the  instance  of  the 
husband  will  stay  the  proceedings,  until  indemnity  is-  given  to 
him  against  costs.  Harriton  et  ux  v.  Almond,  1  Hevr.  h  W. 
119,  4  Bowl.  321.  But  the  defendant  in  such  a  case  cannot 
demand  security  for  costs.  Mingotti  v.  Drummone\  1  LA.  Ken* 
469.  And  see  Chambers  v.  Donaldson,  9  £041,470.  And  see 
ante,  p.  386. 

Application.']  Formerly  it  was  required  that  a  previous  appli- 
cation should  be  made  to  the  plaintiff  or  his  attorney  for  secu- 
rity for  costs,  before  the  defendant  applied  to  the  court*  Base* 
t.  dive,  3  M.kS.  283.  And  as  this  is  a  rule  to  stay  proceed- 
ings, in  the  Common  Pleas  it  is  still  necessary  to  make  such  pre* 
vious  application  before  you  move.  Adams  v.  Brown,  1  Dowl. 
273.  sed  Qu.  But  in  the  court  of  Queen's  Bench,  BailUe  v.  De 
Bemales,  1  B.  Sf  A  331,  and  Exchequer,  Jones  v.  Jones,  2 
Cramp.  &  /.  207,  1  Dowl.  313.  Fountain  v.  Steele,  5  Dowl. 
331,  such  previous  application  is  necessary  only  to  entitle  you 
to  have  the  rule  nisi  drawn  up  with  a  stay  of  proceedings. 

By  R.  G.  H.  2  W.  4,  s.  98,  "  an  application  to  compel  the 
plaintiff  to  give  security  for  costs,  must  in  ordinary  cases  be 
made  before  issue  joined."  See  Fletcher  v.  Law,  1  Bar,  &  W. 
430.  Gumey  v.  Key,  Id.  203,  3  Dowl.  559.  Wilson  v.  Jftn* 
ckm,  I  Dowl.  299.  Bohrs  v.  Sessions,  %  Dowl.  710.  After 
verdict,  and  a  new  trial  granted,  Patteson  J.  refused  the  appli- 
cation. Oxenden  v.  Cropper,  4  Dowl.  574.  1  Hot.  &  W.  642. 
So  after  a  defendant  has  agreed  to  take  short  notice  of  trial, 
he  cannot  apply  for  security  for  costs ;  that  being  deemed  a 
waiver  of  his  right  to  make  the  application.  Michel  v.  Pariski, 
2  H.  Bl.  593.  Duke  de  Montellano  v.  Garcias,  1  Bing.  67. 
But  if  the  defendant,  before  issue  joined,  was  not  aware  of  the 
plaintiff's  residing  abroad,  or  other  ground  of  applying  for 
security  for  coats,  be  may  then  make  the  application,  even  after 
issue  joined,  provided  he  do  so  promptly,  and  before  he  takes 
any  further  step  in  the  cause;  Wamwright  v.  Bland,  1  Gale, 333, 
4  Dowl.  547,  Harvey  v.  Jacob,  1  B.  8f  A.  159.  See  Brown  v. 
bright,  1  Dowl.  95.  Duncan  v.  Stint,  bB.&A.  702.  Wil- 
son t.  Mindmn,  2  Tyr.  166.    Jones  v.  Jones,  2  Cramp.  &  /.  207. 
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Halters  v.  FrythaU,  5  East,  338 ;  and  before  issue  joined,  the 
above  rule  gives  the  court  a  discretion  to  grant  the  application, 
although  the  defendant  may  have  taken  a  step  in  the  cause, 
after  he  had  knowledge  of  the  plaintiff's  being  abroad,  ftc 
Fletcher  v.  Lew,  5  Nev.  &  M.  351.  Fry  v.  Wills,  3  Dowl.  6. 
On  the  other  hand,  the  application  cannot  be  made  until  alter 
appearance  in  nonbailable  actions,  or  until  after  bail  put  in  and 
perfected  in  bailable  actions.  De  le  Preuve  v.  Due  de  Biron,  4 
T.  R.  697.  But  if  there  be  two  defendants,  and  one  put  in  and 
perfect  bail,  he  may  apply  for  security  for  costs,  although  bail 
have  not  been  put  in  for  the  other.  Carr  v.  Shaw,  6  7*.  R.  496. 
If  the  rule  nut  be  granted  on  the  last  day  of  term,  it  cannot 
be  drawn  up  with  a  stay  of  proceedings.  Oronow  v.  Pointer, 
3  Dowl.  571. 

Formerly  it  was  deemed  necessary  in  the  affidavit,  to  state 
the  stage  of  the  proceedings ;  LuzaletH  v.  Powell,  1  Mank. 
376 ;  and  it  may  be  prudent  still  to  do  so.  But  the  court  of 
Exchequer  have  holden  this  to  be  unnecessary ;  for  if  the  mo- 
tion be  too  late,  it  will  be  for  the  other  party  to  shew  it,  if  he 
object  to  the  application  on  that  ground.  Cole  v.  Beardf,  5 
Dowl.  161.    Jones  v.  Jones,  2  Cromp.  &  /.  207. 

The  rule,  if  granted,  is  merely  a  rule  to  stay  the  plaintiff's 
proceedings,  until  security  be  given  for  costs :  the  court  will 
not  superadd  to  it,  the  term  that  if  security  be  not  given  within 
a  certain  time,  the  defendant  shall  be  at  liberty  to  sign  judg- 
ment as  in  case  of  a  nonsuit,  Kelly  v.  Brown,  5  Dowl.  264,  or 
the  like,  nor  will  they  even  order  the  security  to  be  given 
within  any  fixed  time.  Broughton  v.  Jeremy,  1  Hear.  &  W.  525. 
But  where  the  defendant,  applying,  is  in  custody  at  the  suit 
of  the  plaintiff,  in  the  action,  the  court  will  make  it  part  of 
the  rule,  that,  if  security  for  costs  be  not  given  within  a  cer- 
tain time,  the  defendant  shall  be  discharged  out  of  custody, 
on  filing  common  bail.  In  discussing  the  matter  of  the 
rule,  however  upon  cause  being  shewn,  the  court  win  not 
enter  into  the  merits  of  the  case.  Ciragno  v.  Hassan,  6 
Taunt.  20.  The  security  to  be  given,  must  be  such  as  the 
master  may  approve  of.  And  it  must  be  for  the  costs 
already  incurred,  as  well  as  for  those  which  may  afterwards 
accrue.  Harvey  v.  Jacob,  1  B.&A.  159.  But  see  Oxenden  v. 
Cropper,  4  Dowl.  574,  per  Patteson  J.  cent. 

If  the  security  be  given,  and  the  sureties  afterwards  turn  out 
to  be  insolvent,  the  court  will  not  relieve  the  defendant,  by 
again  staying  the  proceedings  until  fresh  security  be  given. 
Jones  v.  Jacobs,  2  Dowl.  442. 

Time  for  pleading  after  it.]  If  the  time  for  pleading  be  out, 
at  the  time  the  plaintiff  gives  the  security,  still  he  cannot  sign 
judgment  as  for  want  of  a  plea  until  the  day  next  following. 
Docker  v.  Thompson,  3  B.hP.  819. 
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SET  OFF. 

Mutual  debts  may  be  set  off,  one  against  the  other,  2  G.  2, 
c.  22,  $.  13,  although  they  may  be  of  a  different  nature;    8  O. 
2,  c.  24,  s.  5 ;  and  the  plaintiff  shall  recover  the  balance  only* 
Id.    The  debt  to  be  set  off,  must  be  due,  not  only  at  the  time 
the  plea  is  pleaded,  but  also  at  the  time  of  the  commencement 
of  the  action.      Braithwaite  v.   Coleman,  4  Nev.  &  Af.  664. 
Evans  v.  Prosser,  3  T.  R.  1 86.     And  it  must  be  a  debt,  in  the 
legal  acceptation  of  the  term,  and  not  merely  a  claim  sounding 
in  damages.    And  therefore  in  an  action  by  a  servant  against 
his  master  for  wages,  the  latter  cannot  set  off  the  value  of  goods 
lost  by  the  servant's  negligence.     See  Le  Loir  v.  Bristow,  4 
Camp.  134.    And  see  Freeman  v.  Hegett,  \  W.  Bl.  394.    So  in 
an  action  for  not  providing  for  bills  which  the  plaintiff  had  ac- 
cepted for  the  defendant's  accommodation,  whereby,  &c.,  the 
court  held  that  as  the  plaintiff  might  be  entitled  upon  this  de- 
claration to  recover  special  damage,  a  set  off  was  not  a  good 
plea.    Hardcastle,  v.  Netherwood,  5  B.  Bl  A.  93.     So,  unliqui- 
dated damages  arising  from  the  breach  of  a  covenant,  cannot 
be  set  off ;    Howlett  v.  Strickland,  Cowp.  56.    Grant  v.  Royal 
Sack.  Ins.  Co.  b  M.BlS.  439.     Weigal  v.  Waters,  6  T.  R.  488 ; 
but  a  sum  certain  due  upon  a  covenant,  such  as  rent,  or  the 
like,  may.    There  cannot  however  be  a  set  off  in  replevin,  even 
to  an  avowry  for  rent,  Lay  cocky.  Tuffnelt,  2  CAM.  531.    Saps- 
ford  v.  Fletcher,  5  T.  R.  512,  nor  in  any  action  ex  delicto,  for 
the  statutes  of  set  off  do  not  extend  to  them.    A  set  off  may 
be  pleaded  in  debt  on  bond,  conditioned  for  the  payment  of 
money,  but  the  defendant  must  shew  by  his  plea  what  is  really 
due  on  the  bond.     Symmonds  v.  Knox,  3  T.  R.  65.     So  a  set 
off  may  be  pleaded  in  debt  on  bond  conditioned  for  payment  of 
an  annuity,  or  the  like ;    Collins  v.  Collins,  2  Burr.  820 ;    but 
not  in  debt  on  bond  conditioned  to  replace  stock.    Qillingkam 
v.  Waskett,  Mc  Clel.  198.    As  to  setting  off  a  penalty,  see  8  G. 
2,  c.  24,  *.  5.  Nedriffe  v.  Hogan,  2  Burr.  1024.     Fletcker  v. 
Dyche,  2  T.  R.  32. 

The  debts  must  be  mutual,  and  due  in  the  same  right.  A 
debt  due  by  two  partners,  cannot  be  set  off  in  an  action  by  one 
of  them  in  his  own  right ;  but  otherwise,  where  the  other  is  a 
dormant  partner,  Stacy  v.  Decy,  7  T.  R.  361,  n,  or  where  the 
debt  is  due  from  or  to  a  surviving  partner.  Slipper  v.  Stid- 
stone,  5  T.  R.  493.  French  v.  Andrade,'frT.  R.  582.  In  an 
action  by  an  executor  or  administrator,  if  the  cause  of  action 
accrued  since  the  death  of  the  testator  or  intestate,  the  defen- 
dant cannot  set  off  a  debt  due  to  him  from  the  deceased ; 
Skipman  v.  Thompson,  WiUes,  103.  Warn  v.  Bickford,  7  Price, 
550.  Kilvington  v.  Stevenson,  1  Seiw.  N.  P.  1 45 ;  but  if  the 
cause  of  action  took  place  before  the  death,  he  may.  2  0. 2,  c. 
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22, #.  13.  In  an  action  brought  by  a  trustee,  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the  cestui  que  trust 
Tucker  v.  Tucker,  1  Nev.  &  Af.  477.  So  the  assignee  of  abend 
debt,  cannot  set  it  off  in  an  action  against  him  by  the  obligor. 
Wake  v.  Tinkler,  16  East,  36.  In  an  action  on  a  bond,  the  de- 
fendant cannot  set  off  a  debt  due  to  him  in  right  of  his  wife ; 
Paynter  v.  Walker,  Bull,  N.  P.  179 ;  nor  can  a  debt  due  from 
a  wife  dum  sola,  be  set  off  in  an  action  brought  by  the  husband 
alone.  Wood  v.  Akers,  2  Etp.  594.  In  an  action  by  a  cermV 
cated  bankrupt,  for  goods  sold  by  him  since  his  bankruptcy, 
the  defendant  cannot  set  off  a  debt  due  to  him  from  tbe  plain- 
tiff before  his  bankruptcy,  although  the  cause  of  action  accrued 
before  the  certificate :  for  the  old  debt  was  barred  by  the  cer- 
tificate.   Hayllar  v.  Sherwood,  2  Nev.  &  M.  401. 

The  statute  must  now  be  pleaded  in  all  cases :  since  the  Nev 
Rules  of  pleading,  you  cannot  plead  the  general  issue  and  give 
notice  of  set  off.  Qrahamv.  Partridge,  6  Dowl.  108.  And  sec 
Duncan  v.  Grant,  2  Dowl.  683. 


SET  OFF  OF  JUDGMENTS  AND  COOTS. 

In  deferent  action*.]  Where  two  parties  have  respectively 
final  judgments  against  each  other,  in  different  actions,  in  the 
same  or  in  different  courts,  whether  for  debt  or  damages  and 
costs,  or  for  costs  only,  either  party,  upon  application,  may 
have  the  one  judgment  set  off  against  the  other.  Thrustout  v. 
Crofter,  2  W.  BL  826.  Lomas  v.  MeUor,  5  Moore,  95.  HaU  v. 
Ody,  2  B.  &  P.  28.  Peacock  v.  Jeffery,  1  Taunt.  426.  Barker 
v.  Braham,  2  W.  BL  869,  3  Wile.  396.  Simpson  v.  HaHey,  1 
M.  &  S.  696.  Vaughan  v.  Davies,  2  H.  BL  440.  If  the  ap- 
plication be  by  the  party  whose  judgment  is  least  in  amount, 
it  is  for  a  rule  to  shew  cause  why,  upon  entering  satisfactioa 
on  the  party's  own  record,  satisfaction  for  the  like  amount 
should  not  be  entered  on  the  record  of  his  opponent ;  which 
will  have  the  effect  of  lessening  tbe  amount  for  which  execution 
may  be  issued.  See  Barker  v.  Braham,  supra.  If  the  motion 
be  made  by  the  party  having  the  greater  judgment,  it  is  for 
a  rule  to  shew  cause  why,  upon  entering  satisfaction  on  his  own 
record  for  the  amount  of  his  adversary's  judgment,  satisfaction 
should  not  be  entered  on  the  record  of  the  latter ;  Vaughan 
v.  Davies,  supra ;  which  will  have  the  effect  of  preventing  the 
adversary  from  suing  out  execution  on  his  judgment,  and  of 
allowing  the  applicant  to  sue  out  execution  for  the  balance  dne 
to  him.  This  application  is  always  made  to  the  court  in  which 
the  adversary  has  obtained  his  judgment.    Where  the  plaintiff 
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obtained  two  judgments  against  the  defendant  for  £81 6  in  the 
Common  Pleas,  and  the  defendant  obtained  judgment  in  the 
King's  Bench  against  the  plaintiff  for  £3,052,  the  Common  Pleas 
upon  application  allowed  the  defendant  to  enter  satisfaction 
upon  the  two  rolls  there,  upon  his  entering  satisfaction  to 
the  extent  of  £816  on  the  roll  in  the  King's  Bench;  and 
this,  although  the  plaintiff  were  then  dead,  and  her  adminis- 
trator had  sued  out  elegits,  and  commenced  ejectments,  to  en- 
force the  judgments.  Brydges  v.  Symth,  8  Bing.  29.  The 
court  hare  granted  such  an  application  also,  although  the  ap- 
plicant had  his  adversary  already  in  custody  in  execution  for 
the  amount  of  his  judgment.  Simpson  v.  Hadley,  \  M.  &  8. 
696.  But  tee  Taylor  v.  Waters,  5  M.&  S.  103.  The  set  off  in  these 
cases,  however,  is  subject  to  the  lien  of  the  attornies  of  the 
respective  parties.    See  ante,  p.  152. 

Ine  court  however  will  not  allow  a  debt  for  which  the  party 
has  not  as  yet  obtained  judgment,  to  be  set  off  against  the 
judgment  and  execution  of  his  adversary.  PkUipson  v.  Cold* 
wetl,  6  Taunt.  176.  And  therefore  where  A.  had  obtained 
judgment  against  B.,  and  B.  had  obtained  a  verdict  against  A. 
which  however  was  suspended  by  a  rule  for  a  new  trial,  B.  was 
not  allowed  to  set  off  the  amount  of  his  verdict  against  A.'s 
judgment.  Garrich  v.  Jones,  2  Dowl.  1 57 .  The  court  of  Com- 
mon Pleas,  in  such  a  case,  stayed  execution  on  the  judgment, 
until  the  rule  for  the  new  trial  should  be  disposed  of;  Master- 
man  v.  Malm,  7  Bing.  435;  but  the  court  of  Exchequer  refused 
this  in  a  similar  case.    Johnson  v.  Lakeman,  2  Dowl.  646. 

And  the  judgments  must  substantially  be  between  the  same 
parties.  And  therefore  where  in  an  action  for  a  false  return 
to  nfi.fa.  the  sheriff  obtained  a  verdict,  it  was  holden  that  the 
plaintiff  could  not  set  off  his  judgment  in  the  original  action, 
against  the  sheriff's  judgment  for  costs.  Hewett  v.  Pigott,  8 
Bing.  61.  And  see  Holroyd  v.  Breare,  4  B.  &  A.  43,  700.  So 
costs  in  an  action  against  a  bankrupt,  cannot  be  set  off  against 
costs  recovered  by  his  assignees.  West  v.  Pryce,  2  Bing.  455. 
And  see  Doe.  ▼.  Darnton,  3  East,  149.  But  where  A.  brought 
an  action  against  B.  whose  expenses  were  to  be  borne  by  C.  and 
D.  and  A.  was  nonsuit :  and  afterwards  C.  brought  an  action 
against  A.  in  which  D.  was  interested,  and  was  nonsuit:  it  was 
holden  that  the  costs  of  these  nonsuits  respectively  might  be 
set  off,  one  against  the  other.  0*  Connor  v.Murphey,!  H.B/.657. 
So  where  several  actions  upon  two  policies  of  insurance  were 
consolidated,  and  both  policies  were  underwritten  by  the  same 
parties,  among  whom  were  A.  and  B.;  and  in  one  of  the  causes 
tried,  A.  was  defendant  and  the  plaintiff  became  entitled  to  costs, 
in  the  other  against  B.  B.  was  entitled  to  costs :  it  was  holden, 
that  the  costs  taxed  for  the  defendant  in  the  one  action,  might 
be  set  off  against  the  costs  taxed  for  the  plaintiff  in  the  other. 
Nunez  v.  Modighani,  i  U.  Bl.  217.    So,  costs  recovered  by  A. 
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against  B.  in  one  action,  have  been  allowed  to  be  set  off  agaimt 
costs  recovered  by  B.  against  A.  C.  and  D.  in  another.  Dame 
y.  Elliott,  I  H.Bl.  SSI.  Mitchell  y.Oldfield,  4  T.R.  123.  And 
see  Glaister  v.  Hewer,  8  T.  R.  69. 

In  the  tame  Action.']  If  two  judgments  be  obtained  by  oppo- 
site parties  in  the  same  suit,  the  one  may  be  set  off  against  the 
other.  As  where  there  are  several  issues,  and  some  are  found  for 
the  plaintiff,  some  for  the  defendant,  we  have  seen  (ante,  p. 
262)  that  the  costs  of  the  defendant  must  be  deducted  from 
those  of  the  plaintiff.  And  where  several  defendants  employed 
the  same  attorney,  and  on  one  count  of  the  declaration  the 
plaintiff  obtained  a  verdict  against  one  of  the  defendants,  but 
the  other  defendants  had  a  verdict  generally,  the  court  held 
the  defendants  entitled  to  have  their  costs  set  off  against  those 
of  the  plaintiff.  Starling  v.  Cousins,  et  al.  3  Dowl.  782.  George 
y.Elston,  Id.  419. 1  Hodg.63.  Lees  v.  Kendall  etal.  1  Har.kJV. 
316.  So  where  two  defendants  suffered  judgment  by  default, 
and  two  others  proceeded  to  trial  and  obtained  a  verdict,  the 
court  allowed  the  costs  and  damages  in  the  judgment  by  de- 
fault to  be  set  off  against  the  costs  of  the  other  two  defendant! 
on  the  Postea.    Schoole  v.  Noble,  1  H.  Bl.  23. 

So  interlocutory  costs  may  be  set  off  against  costs,  &c.  upon 
a  judgment.  Doe  v.  Carter,  8  Bing.  330.  Lang  v.  Webber,  1 
Price,  375.  Howell  v.  Harding,  8  East,  362,  or  the  costs,  he. 
upon  a  judgment  against  interlocutory  costs,  or  interlocutory 
costs  on  one  side,  against  interlocutory  costs  on  the  other,  in 
the  same  suit.  Doe  v.  Alsop,  9  B.  &  C.  760.  But  where  a  defen- 
dant, by  a  judge's  order,  was  permitted  to  go  to  trial,  upon 
payment  of  a  certain  sum  of  money,  and  the  costs  up  to  that 
time ;  and  he  proceeded  to  trial  and  obtained  a  verdict,  without 
complying  with  the  terms  of  the  order :  the  court  refused  to 
allow  him  to  set  off  his  costs  against  the  costs  be  was  to  pay 
the  plaintiff  under  the  order,  so  as  to  deprive  the  plaintiff's 
attorney  of  his  lien.  Aspinall  v.  Stamp,  3  B.  &  C.  108.  See  ss 
to  the  attorney's  lien,  ante,  p.  149. 

Costs  in  Equity.']  The  court  of  Common  Pleas  have  allowed 
the  costs  in  a  suit  in  equity,  to  be  set  off  against  the  costs  of 
an  action  in  that  court.  Webber  v.  Nicholas,  4  Bing.  16.  So 
have  the  court  of  King's  Bench.  Harrison  v.  Bainbridge,  2  B. 
&  C.  800.  But  the  court  of  Exchequer  in  one  case  refused  to 
allow  the  set  off.    Wenham  v.  Fowle,  2  Dowl.  444. 

In  other  Cases.]  Where  costs,  &c.  are  given  to  two  advene 
parties  by  an  award,  the  court  will  allow  one  set  of  costs  to  be 
set  off  against  the  other,  subject  to  the  attorney's  lien.  Doe  v. 
Sinclair,  5  Dowl.  26.  CaddeU  v.  Smart,  4  Dowl.  760.  Domett, 
v.  Helyer,  2  Dowl.  540. 
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Where  the  plaintiff  obtained  judgment  in  an  action  for  a 
Kbel,  and  at  the  trial  entered  into  a  rale  to  pay  the  defendant 
101.,  about  which  there  was  a  dispute  between  the  parties, 
dehors  the  action ;  the  court  on  application  allowed  the  defen- 
dant to  set  off  this  70J.  against  the  plaintiff's  judgment.  New- 
ton v.  Newton,  8  Bing.  202. 

But  where  a  plaintiff  was  arrested  for  the  costs  of  a  nonsuit, 
on  his  way  home  after  attending  the  trial  of  another  of  his 
causes,  and  paid  47/.  in  order  to  gain  his  liberty :  the  court,  in 
ordering  that  sum  of  47  J.  to  be  refunded,  refused  to  allow  the 
defendant  to  set  off  his  costs  against  it.  Pitt  v.  Coombs, 
I  Har.  &  W.  IS. 


SHERIFFS. 
1.  Proceedings  against  them,  to  compel  a  justification  of  Bail. 

Rule  to  return  the  Writ.']  It  is  the  duty  of  the  sheriff  to  re- 
turn the  writ  of  capias,  immediately  after  his  officer  has  exe- 
cuted it.  2  W.  4,  c.  39,  sch.  4.  If  he  do  not,  the  plaintiff 
may  rule  him  to  do  so.  And  it  seems  the  sheriff  may  be  ruled 
to  return  the  writ,  immediately  after  he  has  executed  it :  such 
is  the  general  understanding  of  the  profession,  and  the  prac- 
tice accords  with  it;  although  the  star.  2  W.  4,  c.  39,  s.  11, 
by  which  all  necessary  proceedings  to  judgment  may  be  had 
without  delay  at  the  expiration  of  eight  days  from  the  execu- 
tion of  the  writ,  would  imply  that  no  proceedings  should  be 
taken  until  after  the  eight  days.  The  sheriff,  however,  must 
be  called  upon  by  rule,  within  six  lunar  months  after  the 
expiration  of  his  office ;  20  G.  2,  c.  27,  s.  2.  R.  v.  Adderley, 
2  Dug.  463 ;  otherwise  no  attachment  can  issue  against  him 
for  not  obeying  it,  even  although  he  was  verbally  requested 
to  do  so  before  that  time.    R.  v.  Jones,  2  T.  R.  I . 

But  the  sheriff  cannot  be  ruled  to  return  the  writ,  after  the 
plaintiff  has  taken  an  assignment  of  a  valid  ball  bond,  Williams 
▼.  Jacques,  1  Tidd.  307,  and  see  Anon.  2  Chit.  391,  or  after  the 
parties  have  compromised  the  action,  See  Alchm  v.  Wells,  5  T.  R. 
470.  but  see  Balson  v.  Meggat,  4  Bowl.  557,  cont.  or  where  the 
writ  has  been  executed  by  a  special  bailiff  appointed  by  the 
plaintiff.  De  Moranda  v.  Dunkin,  4  T.  R.  119.  Hamilton  v. 
Dabtiel,  2  W.  BL  952.  See  Balson  v.  Meggat,  4  Dowl.  557. 
Where  the  plaintiff  obtained  the  warrant,  and  sent  it  to  the 
officer  by  post,  but  the  letter  not  being  post  paid,  the  officer 
refused  to  take  it  in :  the  court  held  that  under  these  circum- 
stances, be  could  not  rule  the  sheriff  to  return  the  writ. 
Hart  v.  Weatherku,  4  Dowl.  171.   It  may  be  useful  to  mention 
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that  the  defendant  may  also  rule  the  sheriff  to  return  the  writ, 
if  it  become  necessary  for  him  to  do  so,  as  for  instance,  where 
upon  arrest  he  deposits  a  sum  of  money  in  lien  of  a  bail  bond, 
and  he  afterwards  wishes  it  to  be  paid  into  court.  From*  v. 
G'tarkton,  2  Dowl.  532. 

The  rule  may  be  had  in  term  time,  upon  furnishing  the 
officer  who  acts  as  clerk  of  the  rules  with  the  name  of  the 
cause,  and  the  sheriff  to  whom  the  writ  was  directed.  And  by 
stat.  2  W.  4,  c.  39,  s.  15,  any  judge  of  the  courts  of  law  at 
"Westminster,  in  vacation,  may  make  an  order  for  the  return  of 
such  writ ;  and  such  order  shall  be  of  the  same  force  and  effect 
as  a  rule,  except  that  no  attachment  shall  issue  for  disobedience 
of  it,  until  it  shall  have  been  made  a  rule  of  court.  And  by 
R.  6.  M.  3  W.  4,  s.  IS,  "  if  such  order  be  duly  served,  but 
obedience  shall  not  have  been  paid  thereto,  and  the  same  shall 
have  been  made  a  rule  of  court  in  the  term  then  next  follow- 
ing, it  shall  not  be  necessary  to  serve  such  rule  of  court,  or  to 
make  any  fresh  demand  of  performance  thereon,  but  an  attach- 
ment shall  issue  forthwith  for  disobedience  of  such  order. 
whether  the  thing  required  by  such  order  shall  or  shall  not  be 
done  in  the  mean  time." 

The  service  is  usually  by  delivering  a  copy  of  the  rule  or 
order  to  the  under-sheriff,  or  to  his  clerk  at  his  office,  and  at 
the  same  time  shewing  him  the  original ;  or  if  the  sheriff  have 
appointed  a  deputy  in  London,  a  similar  service  at  his  office 
will  be  sufficient.  See  3  &  4  W*  4,  c.  42,  t.  20.  A  service  of 
the  role  itself,  instead  of  a  copy,  would  not  be  bad.  See  Leaf 
v.  J  one*,  3  Dowl.  315. 

The  rule,  in  London  and  Middlesex,  expires  in  four  days 
after  service;  R.  T.  6  Q.  3,  K.  B.;  R.  H.  7  G.  3,  C.  P.;  in 
other  counties,  &c  it  is  an  eight  day  rule.    R.  O.  AT.  7  W.  4. 

The  Return.]  If  the  sheriff  have  been  unable  to  arrest  the 
defendant,  he  usually  returns  that  he  is  not  found  in  his  baili- 
wick ;  where  the  return  was,  that  he  was  not  "to  be  found,** 
it  was  holden  bad,  and  the  court  awarded  an  attachment  against 
the  sheriff.  Key  v.  MucKyntvre,  5  Dowl.  453.  If  he  have  been 
unable  to  execute  the  writ  from  any  other  cause,  he  returns  it 
specially.  A  return  that  the  defendant  was  insane,  and  could 
not  be  taken  or  removed  without  danger  of  his  own  life  and 
that  of  the  officer,  was  holden  bad,  because  it  did  not  allege 
that  he  continued  so  until  the  return  of  the  writ ;  but  if  that 
had  been  alleged,  the  court  would  have  received  the  return, 
and  would  not  have  awarded  an  attachment.  Caoena^h  v. 
Collett,  4  B.&A.  279.  and  tee  Patmore  v.  fVUkhuo*,  3  Dewi. 
635  If  however  the  sheriff  have  taken  the  defendant,  and 
allowed  him  to  go  at  large  upon  giving  a  bail  bond  or  other- 
wise, he  returns  cent  corpus  et  paraium  kabeo ;  but  this  return 
will  not  be  sufficient,  where  the  sheriff  has  the  defendant  hi 
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actual  custody,  R.v.  Sh.  of  Wilts,  1  Bing.  423,  but  the  return 
must  shew  that  he  is  in  actual  custody,  and  in  what  prison. 
Where  the  return  was,  that  the  sheriff  arrested  the  defendant, 
but  that  he  rescued  himself,  and  was  not  afterwards  found,  it 
was  objected  that  it  was  no  return  to  say  that  the  defendant 
rescued  himself;  but  the  court  held  it  to  be  sufficient :  it  was 
then  objected  that  it  was  not  said  that  the  defendant  was  taken 
within  the  county,  and  if  he  were  not,  he  might  lawfully  have 
rescued  himself;  and  for  this  defect  the  return  was  holden 
bad.  R.  v.  Sh.  of  Middlesex,  \  B.&A.  190.  Where  the  return 
stated  the  defendant  to  hare  been  rescued  out  of  the  custody 
of  the  sheriff's  bailiff,  and  not  of  the  sheriff,  the  court  held  it 
to  be  sufficient  bobbey  v.  Dewes,  2  Dowl.  747.  see  fVoodgate 
v.  KnatchbuU,  2  T.  R.  155,  cent.  Where  the  writ  was  lost,  but 
the  sheriff  gave  notice  of  it  to  the  plaintiff,  and  that  the  de- 
fendant was  in  custody,  the  court  set  aside  an  attachment  for 
not  returning  the  writ,  holding  that  the  plaintiff  ought  to  have 
proceeded  as  if  the  sheriff  had  returned  cepi  corpus.  12.  v.  Sh. 
of  Kent,  1  Marsh,  289. 

If  the  return  be  insufficient,  Wilton  v.  Chambers,  1  Hot.  fc 
W.  582,  or  if  there  be  no  return,  the  court  upon  application 
will  grant  an  attachment  against  the  sheriff :  and  in  the  former 
case,  a  copy  of  the  return  should  be  annexed  to,  and  verified 
by,  the  affidavit,  on  which  the  motion  is  made.  Id.  But  if 
the  return  be  good  upon  the  face  of  it,  but  false,  the  only 
remedy  for  the  party  is  by  action ;  the  court  will  not  interfere 
upon  motion.  Ooubot  v.  De  Crouy,  2  DowL  86.  See  Hall  v. 
Jones,  4  Dowl.  7 12. 

Rule  to  bring  in  the  body.]  As  soon  as  the  writ  is  returned* 
if  bail  have  not  been  put  in.  you  may  obtain  a  rule,  or  in  vaca- 
tion a  judge's  order,  requiring  the  sheriff  to  bring  in  the  body. 
But  if  bail  have  then  been  put  in,  you  must  first  except  Co 
them,  before  you  obtain  the  rule  or  order,  otherwise  the  pro- 
ceeding will  be  irregular.  Mayeock  v.  SoUpnan,  I  New  Rep. 
139.  R.  v.  Sh.  of  Middlesex,  7  D.&R.  264.  R.  v.  Sh.  of 
Middlesex,  8  T.  R.  258.  R.  v.  Sh.  of  London,  5  Dowl.  387. 
This  rule  or  order  may  in  all  cases  be  obtained  on  the  day  next 
after  the  writ  ho  been  returned;  or  on  the  same  day,  Pouchee 
▼.  IAeven,  4  M.  &  S.  427,  if  the  time  for  putting  in  bail  have 
then  expired.  Rolfe  v.  Steele,  2  H.  Bl.  276.  R.  v.  Sh.  of  Mid- 
dlesex, 8  East,  525.  Hutckms  v.  Hird,  5  T.  R.  479.  Gore  v. 
miHams,  3  Anst.  653.  If  the  bail  have  already  justified,  or  if 
they  have  been  put  in  twenty  days  and  have  not  been  excepted 
to,  of  course  no  body  rule  or  order  can  regularly  be  sued  out. 
So,  after  the  defendant  was  superseded  for  want  of  declaration, 
it  was  holden  that  the  sheriff  could  not  be  ruled  to  bring  in 
the  body.  Jones  v.  Lander,  6  T.  R.  753.  So  after  the  plaintiff 
had  recovered  against  the  sheriff  in  an  action  for  an  escape  of 
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the  defendant,  the  court  held  that  he  could  not  rule  the  sheriff 
to  bring  in  the  body.  Barwick  v.  Walton*  2  JB.  &  A.  623.  So 
after  the  defendant  was  discharged  by  order  of  the  plaintiff,  it 
was  holden  that  the  sheriff  could  not  be  ruled  to  bring  in  the 
body,  although  the  plaintiff  had  previously  assigned  the  debt, 
and  the  sheriff  had  notice  of  it.  Hookham  v.  Monkton,  6  Moon, 
497.  So,  by  taking  a  warrant  of  attorney  or  cognovit  from 
the  defendant,  payable  by  instalments,  the  plaintiff  discharges 
the  sheriff.  Brown  v.  Neave,  Wightw.  121.  R.v.  Sh,  of  Sur- 
rey, 1  Taunt.  159.  And  the  rule  to  bring  in  the  body,  most 
also  be  taken  out  within  a  reasonable  time,  otherwise  the  court 
upon  application  will  set  it  aside,  although  the  delay  has  been 
occasioned  by  listening  to  proposals  from  &e  defendant.  R. 
v.  Sh.of  London,  I  Taunt.  HI.  So,  where  it  might  have  been 
served  on  the  first  day  of  Hilary  term,  but  was  not  in  met 
served  until  the  first  day  of  Easter  term,  owing  to  a  negotiation 
between  the  plaintiff  and  the  defendant,  it  was  holden  that  the 
sheriff  was  thereby  discharged,  and  an  attachment  which  had 
been  obtained  against  him  was  set  aside.  R.  v.  Sh.  of  Middlesex, 
1  Dowl.  53.  But  if  a  sheriff  return  cepi  corpus,  he  may  after- 
wards be  ruled  to  bring  in  the  body,  although  he  be  out  of 
office  at  the  time.  R.  T.  31  G.  3,  K.  B.  So  merely  consenting 
to  an  order  for  staying  proceedings  on  payment  of  debt  and 
costs,  R.  v.  Sh.  of  Middlesex,  2  Btngr.  366,  or  time  being  given 
to  add  and  justify  another  bail  instead  of  one  rejected,  R.  v. 
Sh.  of  London  \  D.  &  R.  163,  will  not  have  the  effect  of  dis- 
charging the  sheriff. 

Formerly  the  body  rule  could  not  be  drawn  up  in  vacation. 
But  now,  by  R.  G.  H.  3  W.  4,  "  in  case-  a  rule  of  court  or 
judge's  order  for  returning  a  bailable  capias  shall  expire  in 
vacation,  and  the  sheriff  or  other  officer  having  the  return  of 
such  writ  shall  return  cepi  corpus  thereon,  a  judge's  order  may 
thereupon  issue,  requiring  the  sheriff  or  other  officer,  within 
the  like  number  of  days  after  service  as  by  the  practice  of  the 
court  is  prescribed  with  respect  to  rules  to  bring  in  the  body 
issued  in  term,  to  bring  the  defendant  into  court,  by  forthwith 
putting  in  and  perfecting  bail;  and  if  the  sheriff  or  other 
officer  shall  not  duly  obey  such  order,  and  the  same  shall  have 
been  made  a  rule  of  court  in  the  term  next  following,  it  shall 
not  be  necessary  to  serve  such  rule  of  court,  or  to  make  any 
fresh  demand  thereon,  but  an  attachment  shall  issue  forthwith 
for  disobedience  of  such  order,  whether  bail  shall  or  shall  not 
have  been  put  in  and  perfected  in  the  mean  time."  In  tain 
time  the  rule  is  obtained  in  the  same  manner  as  the  rule  to 
return  the  writ;  see  ante,  p.  580;  and  the  rule  or  order  is 
served  in  the  manner  mentioned,  Ante,  p.  580. 

This  rule  is  a  four  day  rule  in  London  and  Middlesex; 
R.  T.  6  O.  3,  K.  B.;  R.  H.  7  G.3,  C.  P.;  an  eight  day  rule  in 
other  counties,  fcc.  R.  O.  AT.  7  W.  4. 
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Attachment.]  The  sheriff  shall  return  a  writ  on  the  day  on 
which  the  rule  for  returning  the  same  shall  expire ;  otherwise 
the  plaintiff  shall  be  at  liberty  to  move  for  an  attachment  on 
the  next  day.  R.  M.  32  G.  3,  K.  B.  So  if  a  judge's  order  to 
return  the  writ  have  been  served  in  vacation,  and  the  sheriff 
have  not  obeyed  it,  you  may,  in  the  term  next  after  the 
time  given  by  the  order,  move  to  make  the  order  a  rule  of 
court,  and  for  an  attachment ;  and  it  will  be  no  answer  to  say 
that  the  sheriff  has  returned  the  writ,  after  the  expiration  of 
the  order  and  before  the  attachment  was  moved  for.  See  R.  0. 
M.  3  fV.  4,s.  13,  ante,  p.  580.     Vide  infra. 

If  the  rule  to  return  the  writ  expire  in  vacation,  the  sheriff 
must  file  the  writ  "at  the  expiration  of  the  rule,  or  as  soon 
after  as  the  office  shall  be  open,"  R.  O.  H.  2  W.  4,  *.  11,  and 
he  has  not,  as  formerly,  until  the  first  day  of  the  following 
term  to  do  so.  If  he  fail  to  obey  the  rule,  the  court,  it  should 
seem,  would  grant  an  attachment  against  him  on  the  first  day 
of  the  next  term,  even  although  he  may  have  returned  the 
writ  in  the  mean  time  and  before  the  attachment  is  moved  for* 
particularly  if  it  appear  that  the  plaintiff  have  been  delayed  or 
prejudiced  in  his  proceedings  by  the  sheriff's  laches. 

As  to  the  attachment  for  not  bringing  in  the  body  *.  If  at  the 
expiration  of  the  rule,  bail  have  not  been  perfected,  and  the  rule 
of  allowance  actually  served,  R.  v.  Sh.  of  Middlesex,  4  T.  R. 
493,  and  if  the  defendant  have  not  been  rendered,  the  plaintiff 
may  move  for  an  attachment  on  the  next  day.  When  the  rule 
expires  on  the  last  day  of  term,  you  may  move  for  the  attachment 
at  the  rising  of  the  court  on  that  day.  R.  T.  38  G.  3,  r.  2. 
R.  t.  Sh.  of  Surrey,  11  East,  591.  but  see  R.  v.  Sh.  of  Middlesex, 
8  T.  R.  464.  So  where  a  further  time  is  given  to  justify,  if 
the  bail  do  not  justify  on  the  morning  of  the  day  given,  the 
plaintiff,  if  the  body  rule  have  then  expired,  may  move  for  an 
attachment  on  the  same  day.  Thompson's  bail,  1  Chit.  356, 
and  see  R.  v.  Sh.  of  Middlesex,  8  D.  &  R.  137.  R.  v.  Sh.  of 
London,  1  Chit.  567.  And  care  must  be  taken  to  move  for 
it,  sue  it  out  and  prosecute  it,  without  delay.  Where  the  body 
rule  expired  in  Michaelmas  term,  and  the  attachment  was 
not  moved  for  until  Easter,  the  court  on  application  set  aside 
the  attachment.  3  B.  &  P.  151.  So  where  the  rule  for  the 
attachment  was  obtained  on  the  11th  of  February,  but  the 
plaintiff  did  not  issue  it  until  the  3d  of  May,  and  in  the  in- 
termediate time  the  defendant  became  bankrupt,  the  court  on 
application  set  aside  the  attachment.  R.  v.  Sh.  of  Surrey,  9 
Bast,  467.  If  bail  however  be  justified,  and  the  rule  of  allow- 
ance served,  or  if  the  defendant  be  rendered  and  notice  of  render 
given,  at  any  time  before  the  attachment  is  moved  for,  the 
attachment  cannot  afterwards  issue.  Thorold  v.  Fisher,  1  H. 
Bl.  9 ;  R.  v.  Sh.  of  Middlesex,  2  M.  &  S.  562.  WeddaU  v. 
Berger,  I  B.  &  P.  325.  R.  v.  Sh.  of  Middlesex,  2  D.  &  R. 
225.    R.  v.  Sh.  of  Middlesex,  2  Smith,  243.  Morley  v.  Cole, 
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1  Price,  103.  See  Vanderhaden  v.  Britten,  4  Z>.  *A.  156. 
But  if  the  plaintiff  have  been  at  expense  in  giving  instructions 
to  move  for  the  attachment,  the  court  will  order  those  costs 
to  be  paid.  Jarrett  v.  tiretty,  3  B.  &P.  603.  R.  v.  Sk.  efMUd- 
dletex,  1  Taunt.  56.  Where  bail  justified  on  the  same  mora- 
ing  the  attachment  was  moved  for,  the  court  set  it  aside  on 
payment  of  costs.  Turner  v.  Brittow,  %  B.  8c  P.  38.  It  may 
be  necessary  to  mention  that  the  court  will  grant  the  attach- 
ment, although  the  sheriff  at  the  time  be  out  office.  Meekwrn 
v.Smith,  Iff.  Bl.  629. 

If  a  judge's  order  to  bring  in  the  body,  be  served  in  vacation, 
as  mentioned  ante,  p.  582,  and  bail  be  not  perfected  or  the  de- 
fendant rendered  on  or  before  the  day  mentioned  in  the  order, 
you  may  on  any  day  in  term,  after  the  time  given  by  the  order, 
move  the  court  to  make  the  order  a  rule  of  court  and  for  an 
attachment;  R.G.H.S  W.  4,  ante, p.  582;  and  it  will  be  no 
answer  to  say  that  the  body  rule  has  since,  and  before  moving 
for  the  attachment,  been  complied  with.  In  the  Exchequer,  in 
such  a  case,  the  order  is  made  a  role  of  court  and  the  attach- 
ment granted,  upon  one  motion.  Howell  v.  Bulteei,  3  Desnt 
99  n.  Portter  v.  Kirkwall,  4  Dowl.  370.  In  the  Common  Fleas 
there  must  be  separate  motions  for  each,  one  to  make  the  order 
a  rule  of  court,  and  then  a  separate  motion  for  the  attachment. 
Pitcher  v.  Wood$,  4  Dowl.  329.  In  the  Queen's  Bench,  Little- 
dale,  J.  in  one  case  held  that  there  should  be  separate  motions; 
Stainland  v.  Ogle,  3  Dowl.  99 ;  but  Coleridge,  J.  afterwards 
allowed  one  motion  for  both,  as  in  the  Exchequer.  HmeUjfe 
v.  Janet,  4  Dowl.  86. 

It  is  a  remarkable  circumstance,  that  there  is  no  provision 
in  the  new  statutes  or  rules,  respecting  a  rule  to  bring  in  the 
body  expiring  in  vacation.  An  attachment  cannot  of  course 
be  moved  for  any  disobedience  of  it,  until  the  following  term ; 
and  it  is  doubtful  whether  a  justification  or  render  in  the  mean 
time,  would  not  be  an  answer  to  an  application  for  it.  It 
may  be  prudent,  therefore,  until  there  shall  be  some  de- 
cision upon  the  subject,  not  to  rule  the  sheriff  to  bring 
in  the  body  so  late  in  the  term,  that  the  rule  must  expire 
in  the  vacation ;  but  it  is  better  to  wait  until  the  vacation, 
and  then  obtain  a  judge's  orders,  to  return  the  writ  and  bring 
in  the  body,  as  diected  ante,  p.  580,  582. 

The  affidavit  on  which  you  move  for  the  attachment,  must 
state  a  service  of  the  rule  or  order  annexed,  upon  the  under- 
sheriff  or  sheriff's  deputy,  either  personally,  or  upon  one  of  his 
clerks  in  his  office,  tee  ante,  p.  580,  tee  Harmer  v  .Tilt,  2  Martk, 
251,  and  that  the  original  rule  or  order  was  at  the  same  time 
shewn  to  him.  Barnard  v.  Berger,  1  New  Rep.  121.  Where 
the  attachment  is  for  not  returning  the  writ,  the  affidavit  then 
proceeds  to  state  a  search  for  the  writ  and  that  it  has  not  been 
returned ;  if  for  not  bringing  in  the  body,  it  states  either  that 
nolMil  above  have  been  put  in  for  the  defendant,  or  that  bail 
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tare  been  put  in,  but  the  same  have  not  been  perfected.    See 
the  forms,  Arch.  Forms,  31. 

Draw  up  ike  tula  for  the  attachment.  In  the  Common  Pleat 
and  Exchequer,  get  a  blank  form  of  the  writ  on  parchment,  and 
JtaUvp;  if  it  be  again*  the  preeent  sheriff,  direct  it  to  the 
coroners;  if  agonal  the  late  sheriff,  direct  it  to  the  preeent  sheriff; 
get  it  signed  and  sealed,  for  which  the  rule  will  be  the  officer's 
warrant.  Then  leave  it,  together  with  four  bill  of  costs,  at  the 
office  of  the  coroner  or  sheriff  to  whom  it  is  directed,  to  be  exe- 
cuted, in  the  Queen's  Bench,  the  writ  is  made  out  by  one  of  the 
clerks  at  the  crown  office,  and  signed  there.  At  the  return  of  the 
writ,  call  at  the  office  of  the  coroner,  8fc.  and  if  he  have  got  the 
money  from  the  sheriff,  he  will  pay  it  to  you ;  if  not,  rule  him  to 
return  the  writ ;  and  if  he  do  not  return  it,  move  for  an  attach- 
ment against  him ;  but  if  he  have  returned  that  he  has  taken  the 
body  of  the  sheriff,  then  move  for  a  habeas  corpus  to  bring  m  the 
body.  In  the  Queen's  Bench,  these  rules  are  obtained  at  the 
crowd  office.  Upon  some  one  of  these  proceedings,  the  money 
will  be  paid  to  you.    See  ante,  p.  125. 

The  sheriff's  liability  is  not  restricted  to  the  sum  indorsed 
on  the  writ,  but  he  is  liable  for  the  whole  amount  actually  due, 
and  costs.  R.  v.  Sh.  of  London,  9  East,  316.  Heppel  v.  King. 
7  T.  R.  370.  Fowldv.  Macintosh,  1  H .  Bl.  233,  to  the  extent  of 
the  penalty  in  the  bail  bond.  R.  v.  Sh.  of  Middlesex  3,  East,  604. 

Attachment  set  aside.]  If  any  of  the  previous  proceedings  in 
the  action,  to  compel  the  defendant  or  sheriff  to  put  in  and 
perfect  bail,  be  irregular,  the  court  will  set  aside  the  attach- 
ment for  not  bringing  in  the  body.  Thus,  where  the  rule  to 
bring  la  the  body  was  sued  out,  before  the  time  for  putting  in 
bail  had  expired,  Rolfe  v.  Steele,  2  H.  Bl.  276, — where  although 
notice  of  exception  was  given,  no  exception  was  actually  en- 
tered, Rogers  v.  Mapleback,  1  H.  BL  106, — where  notice  of  ex- 
ception, was  given,  but  not  in  writing,  Cohn  v.  Davies,!  H.  Bl. 
SO, — and  where  the,'  notice  of  exception  was  not  intituled  in 
the  cause,  A.  v.  Sh.  of  Middlesex,  1  Chit. 141, — in  these  cases  the 
court  set  aside  the  attachment.  So,  where  the  plaintiff  allowed 
an  unreasonable  time  to  elapse  after  the  return  of  the  writ, 
before  he  sued  out  the  body  rule,  the  court  set  aside  an  attach- 
ment obtained  for  not  obeying  the  latter  rule.  R.  v.  Sh.  of 
Surrey,  7  T.  R.  452.  And  where  the  rule  for  the  attachment 
for  not  bringing  in  the  body  was  obtained  on  the  11th  of 
February,  but  the  attachment  not  sued  out  until  the  3d  of 
May,  and  in  the  mean  time  (on  the  19th  of  March)  the  defers 
dant  had  become  bankrupt,  and  the  sheriff  had  lost  his  oppor- 
tunity of  paying  tbe'debt  and  proving  for  it  on  the  estate:  the 
court  set  aside  the  attachment.  R.  v.  Sh.  of  Surrey,  9  East, 
467.    So  where  the  rule  for  the  attachment  was  obtained  on 
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the  19th  of  November,  and  the  attachment  not  sued  out  and 
served  on  the  sheriff  until  the  9th  of  March  following,  the  court 
set  aside  the  attachment.  R.  v.  Paring,  3  B.  Sf  P.  151.  Bat 
where  the  plaintiff  forbore  to  enforce  the  attachment  for  ten 
days,  at  the  instance  of  the  sheriff's  officer,  the  court  refused 
to  set  aside  the  writ,  although  the  indulgence  was  given  with- 
out the  consent  of  the  sheriff.  R.  v.  Sh.  of  London,  1  Tmmt. 
489 .  So  where  the  plaintiff  stayed  the  proceedings  for  a  month* 
at  the  instance  of  the  defendant  and  one  of  the  bail,  the  court 
refused  to  set  aside  the  attachment  upon  the  application  of  the 
bail.  R.  v.  Sh.  of  Middlesex,  I  D.  &  R.  388.  The  court  have 
also  refused  to  set  aside  an  attachment,  merely  on  the  ground  of 
the  defendant  having  died  after  the  body  rule  expired,  JR.  v.£*. 
of  Middlesex,  3  T.R.  133,  or  of  the  defendant  havjng  escaped; 
Ibbotson  v.  TindaU,  1  Bmg.  156 ;  but  they  set  aside  the  attach- 
ment,  and  with  costs,  where  it  appeared  that  the  defendant 
had  been  rescued  out  of  the  custody  of  the  sheriff,  and  the 
plaintiff  had  prevented  his  being  retaken.  R.  v.  Sh.  of  Middle- 
sex, 1  fl.  &  A.  192.  See  also  other  cases  mentioned,  ante,  p.  563. 

The  court  will  set  aside  a  regular  attachment  for  not  return- 
ing the  writ,  upon  payment  of  costs ;  and  they  have  done  so, 
even  where  the  sheriff  had  taken  a  bail  bond  with  one  surety 
only.    R.  v.  Sh.  of  Surrey,  1  Gale,  3}  9. 

The  court  will  also  set  aside  a  regular  attachment  for  not 
bringing  in  the  body,  in  ordinary  cases,  upon  payment  of  coats 
merely.  But  before  the  application  is  made,  bail  must  be  put 
in  and  perfected,  R.  v.  Sh.  of  Middlesex,  2  Ltowl,  1 16,  or  the 
defendant  rendered ;  See  R.  v.  Sh.  of  Middlesex,  4  Dowl.  673 ; 
even  where  it  appeared  that  the  bail  had  justified,  but  the  role 
of  allowance  was  not  served,  the  court  discharged  the  rule  nisi 
with  costs.  R.  v.  Sh.  of  Middlesex,  2  Dowl.  116.  But  the 
court  will  not  entertain  the  application,  if  the  sheriff  have  not 
taken  a  bail  bond,  whether  the  application  be  made  on  the  part 
of  the  defendant,  R.  v.  Sh.  of  London,  2B.&.A.  354.  Twrnbull  v. 
Moreton,  1  Chit.  721,  or  of  the  sheriff,  Bum  v.  Sh.  of  Middlesex, 
2  Marsh.  261.  Collins  v.  Snuggs,  6  Moore,  111.  Vanderhaden 
v.  Britten,  4  D.  &  R.  155,  or  if  merely  an  undertaking  have 
been  given,  instead  of  a  bail  bond,  without  the  consent  of  the 
plaintiff.  Fuller  v.  Prest,  7  T.  R.  109.  So,  if  a  bail  bond  have 
been  taken,  but  it  be  executed  by  one  surety  only,  the  court 
will  not  set  aside  the  attachment  upon  the  application  of  the 
sheriff  or  his  officer ;  R.  v.  Sh.  of  London,  2  Bing.  227 ;  but 
they  will,  at  the  instance  of  the  bail ;  R.  v.  Sh.  of  Middlesex, 
2  Dowl.  140 ;  or  even  at  the  instance  of  the  sheriff  or  bis  officer, 
where  the  attachment  is  merely  for  not  returning  the  writ. 
R.  v.  Sh.  of  Surrey,  1  Oale,  319.  Where  the  attachment  is 
or  not  obeying  a  judge's  order  to  bring  in  the  body  in  vacation, 
rendering  the  defendant  after  the  time  limited  by  the  order, 
although  before  the  attachment  is  actually  moved  for,  will  not 
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purge  the  contempt,  or  prevent  the  attachment  from  issuing  ; 
but  the  court  in  such  a  case  will  set  aside  the  attachment  upon 
payment  of  costa,  R.  v.  Sh.  of  Middlesex,  2  Dowl.  432,  2  Nev. 
&  M.  674,  or  even  without  costa,  if  the  plaintiff  have  been 
guilty  of  delay  in  applying  for  the  attachment.  R.  v.  Sh.  of 
Middlesex,  5  Dowl.  245. 

The  affidavit  on  which  the  motion  is  made,  is  the  same  as 
that  adopted  upon  setting  aside  regular  proceedings  upon  a 
bail  bond;  See  the  forms,  ante,  p.  173,  174;  except,  that  in- 
stead of  stating  that  an  'assignment  of  the  bail  bond  has  been 
taken,  you  state  that  "  on  —  last,  an  attachment  issued  out 

of  this  honourable  court,  against  the  said  sheriff  °f » 

for  not  having  obeyed  the  rule  to  bring  in  the  body  of .  as 

this  deponent  hath  heard  and  verily  believes."  See  as  to  the 
affidavits  of  merits,  Pringle  v.  Marsack,  1  D.&R.  155.  Bell 
v.  Taylor,  1  Chit.  572.  R.  v.  Sh.  of  Lincolnshire,  4  Demi. 
455 ;  as  to  an  affidavit  by  the  bail,  R.  v.  Sh.  of  London,  4 
Bmg.  427.  R.v.  Sh.  of  Middlesex,  1  Chit.  347,  721,  722.  R. 
v.  Sh.  of  Surrey,  3  Dowl.  174.  R.  v.  Sh.  of  Middlesex,  Id.  186. 
Call  v.  Thelwell,  Id.  444,  443;  and  see  the  rules  of  the 
Queen's  Bench  and  Exchequer  upon  the  subject,  ante,  p.  172. 
The  affidavit  must  be  intituled,  "  The  Queen  v.  the  Sheriff 

of „ ;»  iee  antet  p.  io ;  and  it  is  usual  also  to  name 

the  cause. 

If  the  plaintiff  have  been  prevented  from  entering  his  cause 
for  trial,  by  the  defendant  not  having  perfected  his  bail  in  due 
time,  the  court,  in  staying  proceedings  against  the  sheriff, 
will  order  the  attachment  to  stand  as  security,  in  precisely  the 
same  cases  that  they  will  order  the  bail  bond  to  stand  as  a 
security,  in  staying  proceedings  upon  a  bail  bond.  See  ante, 
p.  174,  175.  and  see  R.  v.  Sh.  of  Essex,  2  Dowl.  648.  Call  v. 
Thelwell,  3  Dowl.  445,  443.  Where  the  question  is  whether 
the  attachment  shall  stand  as  a  security  or  not,  it  is  for  the 
plaintiff  to  shew  by  his  affidavit  the  facts  necessary  to  prove 
that  he  has  lost  a  trial,  such  as  the  time  of  delivery  of  the  de- 
claration, &c.  R.  v.  Sh.  of  Surrey,  5  Taunt.  606.  Where  the 
attachment  was  ordered  to  stand  as  a  security  in  Michaelmas 
term,  and  the  sheriff,  who  had  previous  notice  of  the  attach- 
ment, applied  in  Hilary  term  to  discharge  that  part  of  the  rule 
which  required  the  attachment  to  stand  as  a  security,  urging 
that  he  was  no  party  to  the  rule :  the  court  held  his  applica- 
tion to  be  too  late.    Lee  v.  Cory,  1  Chit.  180. 

* 
2.  Sheriff's  duties,  with  regard  to  Executions  and 

Attachments. 

Execution.']  As  to  writs  of  execution  generally,  see  ante,  p. 
361,  Sfc.  As  to  the  manner  in  which  the  sheriff  shall  exe- 
cute ifi.fa.  tee  ante,  p.  370,  372;  the  like,  as  to  an  elegit, 
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vote,  p.  375  ;  the  like,  u  to  a  os.  m.  aee  ante,  p.  100,  377 ; 
end  at  to  priority  of  such  writs,  see  ante,  p.  366. 

The  sheriff  may  be  ruled  to  return  m  writ  of  execution, 
either  by  the  plaintiff  or  the  defendant ;  see  upon  this  subject 
generally,  ante,  p.  368,  369.  And  as  writs  of  execution  may 
now  be  tested  in  vacation,  and  returnable  immediate,  a  judge's 
order  may  now  be  obtained  in  vacation,  requiring  the  sheriff 
to  return  them,  and  an  attachment  may  be  obtained  for  diso- 
bedience of  such  order,  in  precisely  the  same  manner  as  with 
respect  to  a  writ  of  capias,  as  mentioned  ante,  p.  580,  the  slat 
2  W.  4,  c  39,  s.  15,  and  R.  6.  M.  3  W.  4,  s.  13,  there  stated, 
extending  as  well  to  the  writs  of  ea.  ta.tfi.  fa.  and  elegit,  as  to 
the  ordinary  writ  of  capias.  See  R.  v.  Sh.  of  Surrey,  3 
DowL  82. 

The  court,  however,  have  set  aside  a  rule  to  return  a  writ  of 
Ji.fa.  which  had  been  sued  out  after  the  parties  had  compro- 
mised the  action.  Alckin  v.  Welle,  5  T.  R.  470.  So,  where 
delay  had  been  occasioned  by  a  negotiation  between  the  plain- 
tiff's attorney  and  the  sheriffs  officer,  in  consequence  of  which 
the  goods  were  seised  under  an  extent,  the  court  set  aside  a 
distringat  nuper  vicecomitem  sued  out  by  the  plaintiff.  Rmtom 
v.  Hatfield,  $  B.H.A.  204.  The  sheriff  also  must  be  rated,  if 
at  all,  before  the-expiration  of  six  months  after  he  has  quitted 
his  office ;  and  where  the  rule  was  served  on  the  under-sheriff 
«f  the  new  sheriff  within  the  six  months,  but  not  on  the  un- 
der-sheriff of  the  old  sheriff  until  after  the  six  months  had  ex- 
pired, the  court  held  that  the  plaintiff  could  not  have  an 
attachment  against  the  late  sheriff  for  not  returning  the  writ. 
Yaroth  v.  Hopkins,  3  Dowl.  711.  Where,  upon  a  writ  of  ca. 
ea.  being  delivered  to  the  sheriff,  he  directed  his  mandate  to 
the  bailiff  of  a  franchise  within  which  the  defendant  resided, 
and  the  sheriff  being  ruled  to  return  the  writ,  returned  cepi 
corpus :  it  was  holden  that  the  plaintiff  could  not  also  rule  the 
bailiff  to  return  the  mandate.    Jackson  v.  Taylor,  5  Dowl.  140. 

In  London  and  Middlesex,  the  rule  expires  in  four  days.  In 
all  other  counties,  &c.  it  is  a  eight  day  rule.  R.  O.  M.  7  W.  4. 
Jf  it  expire  in  vacation,  "  the  sheriff  shall  file  the  writ  at  the 
expiration  of  the  rule,  or  as  soon  after  as  the  office  shall  be 
open."  R.  G.  H.  2  W.  4,  t.  11.  See  R.  v.  Sh.  of  Sum*,  3 
Dowl.  82.  If  it  expire  on  the  last  day  of  term,  the  plaintiff 
may  move  for  an  attachment  at  the  rising  of  the  court  on  that 
day,  if  the  writ  be  not  returned.  R.  v.  Sh.  of  Surrey,  1 1 
69 1 .  If  from  circumstances  a  further  time  be  requisite,  to 
able  the  sheriff  to  make  a  return  to  the  writ,  the  court  will  in 
general  grant  it;  eee  Wells  v.  Pickman,  7  7*.  Jl.  174 ;  provided 
the  case  be  not  such  as  to  enable  the  sheriff  to  obtain  relief 
under  the  Interpleader  Act    See  ante,  p.  404. 

The  sheriff's  return  to  hfl.  fa.  is  general,  that  he  has  seised 
gooda  to  a  certain  amount,  without  specifying  what  goods;  and 
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where  a  defendant  moved  that  the  sheriff  should  amend  hit 
return,  by  specifying  the  particular  articles  seised  and  sold, 
the  court  refused  to  order  it,  nothing  criminal  being  imputed  to 
the  sheriff  or  his  officer.     Willett  v.  Sparrow,  6  Taunt.  576. 

Attachment.]  As  to  the  duties  of  the  sheriff,  in  executing  an 
attachment,  see  ante,  p.  125,  126.  Where  a  party  was  arrested 
upon  an  attachment  for  non-payment  of  money,  and  was  per- 
mitted to  go  at  large,  but  returned  into  custody  before  the  re- 
turn of  the  writ,  the  court  held  that  the  sheriff  was  not  liable 
to  an  action  for  an  escape.    Lewi*  v.  Morland,  2  B.  flt  A.  56. 

3.  Actions  by  and  against  them. 

By  the  sheriff.']  As  to  actions  by  a  sheriff  upon  a  bail  bond, 
see  ante,  p.  169.  The  sheriff  sues  in  his  own  name,  and  in  his 
name  of  office ;  and  in  actions  on  bail  bonds,  the  process  must 
be  by  writ  of  summons,  as  in  all  other  non-bailable  actions. 
See  ante,  p.  170.  If  the  action  be  brought  by  the  present  she- 
riff, the  process  cannot  of  course  be  directed  to  himself,  but 
must  be  directed  to  the  coroners ;  Weston  v.  Coulson,  1  W. 
Bl.  506 ;  if  by  the  late  sheriff,  it  may  be  directed  to  the  pre- 
sent sheriff. 

Against  sheriffs.']  All  actions  for  a  breach  of  duty  in  the 
office  of  sheriff,  may  be  brought  against  the  high  sheriff, 
although  arising  from  the  default  of  the  under-sheriff  or 
sheriff's  officer.  Cameron  v.  Reynolds,  Cotcp.  403.  Even 
where  a  sheriff's  officer  arrested  and  detained  a  defendant 
under  pretence  of  a  warrant,  which  had  been  issued  on  a  ft  fa. 
the  court  held  that  the  defendant  might  maintain  trespass  for 
it  against  the  sheriff.  Smart  v.  Hutton,  2  Nev.  k  M.  426.  So, 
if  by  the  delay  of  the  officer,  in  selling  goods  seized  by  him 
under  a  Jt.  fa.  the  plaintiff  be  injured,  he  may  maintain  an 
action  against  the  sheriff.  See  Bales  v.  Wingjleld,  2  Nev.  & 
M.  831. 

So,  if  the  officer,  after  arresting  a  defendant,  allow  him  to 
go  at  large,  without  taking  a  bail  bond,  an  action  of  escape 
will  lie  against  the  sheriff,  if  bail  above  be  not  put  in  and 
perfected.  Fuller  v.  Prest,  1  T.  R.  109.  See  Pariente  v. 
Ptumbtree,  2  B.  &  P.  35.  AUingham  v.  flower,  2  B.  &  P. 
146.  Bim  v.  Bond,  6  Taunt.  554.  But  no  action  as  for  an 
escape  will  lie  against  the  sheriff,  for  his  officer  keeping  the 
defendant  in  his  custody  after  the  return  of  the  writ,  instead 
of  taking  him  to  prison,  if  the  plaintiff  have  not  been  delayed 
jot  prejudiced  in  his  suit  by  it.  Plank  v.  Anderson,  5  T.  R.  37. 
And  it  is  against  the  sheriff, in  whose  time  the  escape  occurred, 
that  the  action  must  be  brought,  although  the  officer  continue 
to  be  the  officer  of  the  new  sheriff,  and  the  new  sheriff  hsive 
returned  the  writ.    JL  v.  Bk.  of  Middlesex,  A  East,  604. 


590  Sheriffs. 

So,  if  the  officer  take  a  defendant  upon  a  ca.  sa.  and  allow 
him -to  go  about  with  the  officer's  follower,  before  he  takes 
him  to  prison,  an  action  for  an  escape  will  lie  against  the 
sheriff.  Benton  v.  Sutton,  1  B.  &  P.  24.  So,  where  the 
officer,  under  a  warrant  upon  a  ca.  sa.  not  having  any  clause  of 
non  omittas  in  it,  entered  a  franchise  and  arrested  the  defen- 
dant, and  suffered  him  to  go  at  large  without  removing  him, 
it  was  holden  that  an  action  for  an  escape  would  lie  against 
the  sheriff.  Piggott  v.  Wilkes,  3  B.  &  A.  502.  Even  if  the 
officer  allow  a  party,  arrested  under  a  ca.  sa.,  to  go  at  large, 
upon  receiving  from  him  the  amount  of  the  debt  and  costs,  it 
will  be  an  escape,  and  an  action  will  lie  against  the  sheriff. 
Slackford  v.  Austin,  14  East,  468. 

The  process  in  actions  against  the  sheriff,  is  by  writ  of  sum- 
mons, as  in  ordinary  non-bailable  actions. 

4.  Their  Officers,  Fees,  Sfc. 

Each  sheriff  must  appoint  an  under-sheriff,  for  the  purpose 
of  executing  all  the  duties  of  the  office  relating  to  the  execu- 
tion of  writs,  the  returning  of  jury  process,  summoning  jurors, 
executing  writs  of  enquiry,  &c. 

And  by  stat.  3  &  4  W.  4,  c.  42,  s.  20,  "the  sheriff  of  each 
county  in  England  and  Wales,  shall  severally  name  a  sufficient 
deputy,  who  shall  be  resident  or  have  an  office  within  one  mile 
from  the  Inner  Temple  ,Hall,  for  the  receipt  of  writs,  granting 
warrants  thereon,  making  returns  thereto,  and  accepting  of  all 
rules  and  orders  to  be  made  on  or  touching  the  execution  of 
any  process  or  writ  to  be  directed  to  such  sheriff."  See  Brack- 
enbury  v.  Laurie,  3  Dowl.  180. 

The  old  statutes  as  to  officers'  fees  are  now  repealed,  and 
sheriffs*  officers  hereafter  shall  demand  and  take  only  such  fees, 
&c.  as  are  allowed  by  the  master  on  taxation :  if  they  demand 
or  receive  more,  or  if  any  person  under  pretence  of  being  an 
officer  shall  demand  or  receive  greater  fees,  &c.  they  shall  be 
adjudged  guilty  of  a  contempt  of  the  court,  and  be  punished 
accordingly ;  and  the  court  may  award  costs  to  the  party  com* 
plaining.  1  Vict,  ebb,  t.  1,4. 

The  following  is  a  list  of  the  fees  now  allowed  by  the 


Table  of  Fees. 

£.  «.   d. 
For  every  Warrant  which  shall  be  granted  by  the 
Sheriff  to  his  Officer  upon  any  Writ  or  Process : — 

In  London  and  Middlesex 0    2    6 

And  on  Crown  and  Outlawry  Process,  an  additional    0    2    6 
In  all  other  Counties  where  the  most  distant  part 
of  the  County  shall  not  exceed  100  Miles  from 

London      ..         ..         050 

Not  exceeding  200  Miles 0    6    0 
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£.  *.   d. 

Exceeding  200  Miles  0    7    0 

For  an  Arrest  in  London    . .         . .  ..0106 

In  Middlesex,  not  exceeding  a  Mile  from  the  General 

Post  Office  0  10    6 

Not  exceeding  Seven  Miles  from  same  place         . .     110 
In  other  Counties,   not    exceeding  a  Mile  from 

Officer's  residence  0  10    6 

Not  exceeding  Seven  Miles  110 

Exceeding  Seven  Miles        1116 

For  conveying  the  defendant  to  Gaol  from  the  place 

of  Arrest per  mile    0     10 

For  an  undertaking  to  give  a  Bail  Bond  . .  . .  0  10  6 
Where  there  are  several  Defendants  in  a  writ  of  Ca- 
pias, and  Warrants  are  issued  thereon  by  the 
Under-sheriff  against  more  than  one  Defendant, 
no  more  shall  be  charged  in  any  case  for  each 
warrant,  after  the  first,  than       0    2    6 


For  a  Bail  Bond. 

If  the  Debt  shall  not  exceed  £50 0  10  6 

Do.  £100 110 

Do.                            £150 1  11  6 

Do.                           £300 2    2  0 

Do.                            £400 3     3  0 

Do.                            £500 4    4  0 

If  it  shall  exceed                  £500 5     5  0 

For  receiving  Money  under  the  Statute  upon  De- 
posit for  Arrest,  and  paying  the  same  into  Court, 

if  in  London  or  Middlesex           0    6  8 

If  in  any  other  County        0  10  0 


Bond  in  Replevin. 

Instead  of  the  allowance  of  the  Fees  upon  the  same 
scale  as  the  Bail  Bond,  the  Fee  of  One  Pound  One 
Shilling  only  is  allowed,  whatever  be  the  amount, 
if  above  £20  110 

For  Filing  the  Bail  Bond. 

If  the  Arrest  be  made  in  London  or  Middlesex  0    2    0 

if  in  any  other  County        0    4    0 

Auignment  of  Bail  or  other  Bond. 

If  in  London  or  Middlesex  . .         . .  ..050 

If  in  any  other  County,  including  Postage  0    7    6 
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£.    1.   d. 
For  Writ  Retorno  Habendo  . .         . .  .046 

For  each  Summons  on  a  Writ  of  sci.  fa.,  or  for  the 
service  of  Writ  of  Capiat  where  no  arrest        . .     0    5    0 

And  Mileage per  mile    0    10 

For  recording  each  demand  or  Proclamation  under 

Writs  of  Outlawry,  0    2    0 

For  Bailiff  for  making  each  Demand  or  Proclama- 
tion on  Writs  of  Outlawry  in  London  and  Mid- 
dlesex         026 

In  other  Counties 050 

And  Travelling  Expenses  if  the  distance  shall  ex- 
ceed Five  Miles,  then  for  every  Mile  beyond  that 

distance 006 

For  any  Supersedeas,  Writ  of  Error,  Order  Liberati 
or  Discbarge  to  any  Writ  or  Process,  or  for  the 
release  of  any  Defendant  in  Custody  (unless  in 
the  Prison  of  the  County),  or  of  Goods  taken  in 

Execution  046 

For  the  return  of  any  Writ  or  Process,  and  Filing 
the  same,  exclusive  the  Fee  paid  on  Filing       . .     0    10 

Jury  Process. 

For  Return  to  Common  Venire 0    3    6 

The  like  to  Special 0    5    0 

The  like  on  Distringas  or  Habeas  Corpus  for  Com- 
mon Jury 0  12    0 

The  like  for  Special  Jury 0  14    0 

The  like  with  a  View  10    0 

The  like  to  a  Traverse  Venire  0  14    6 

For  attendance  naming  Special  Jury  . .         . .     2    2    0 

Twenty-four  Warrants  to  Summon  Special  Jury  . .     14    0 
For  Bailiff  for  Summoning  each  Special  Juror      - .     0    2    0 
Sheriff  attending  in  Court   . .         . .         . .         ..110 

For  attending  a  View,  the  Fees  as  allowed  by  Rule  of 

Court,  Trinity  Term,  7  Geo.  4,  1826. 
For  any  Duty  not  herein  provided  for,  such  Sum  as 
one  of  the  Masters  of  the  Courts  of  King's  Bench 
or  Exchequer,  or  one  of  the  Prothonotaries  of 
the  Court  of  Common  Pleas,  may  upon  special 
application  allow. 
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In  what  cases.]  By  stat.  3  &  4  W.  4,  c.  42,  s.  17,  "in  any 
action  depending  in  any  of  the  superior  courts  for  any  debt  or 
demand,  in  which  the  sum  sought  to  be  recovered  and  in- 


Sheriff,  Trial  of  Issues  before  him.  595 

dorsed  on  the  writ  of  summons  shall  not  exceed  20/.,  it  shall 
be  lawful  for  the  court  in  which  such  cause  shall  be  depend- 
ing, or  any  judge  of  any  of  the  said  courts,  if  such  court  or 
judge  shall  be  satisfied  that  the  trial  will  not  involve  any  diffi- 
cult question  of  fact  or  law,  and  such  court  or  judge  shall  think 
fit  so  to  do,  to  order  or  direct  that  the  issue  or  issues  joined 
shall  be  tried  before  the  sheriff  of  the  county  where  the  action 
is  brought,  or  any  judge  of  any  court  of  record  for  the  recovery 
of  debt  in  such  county ;  and  for  that  purpose  a  writ  shall 
issue,  directed  to  such  sheriff,  commanding  him  to  try  such 
issue  or  issues  by  a  jury,  to  be  summoned  by  him,  and  to  re- 
torn  such  writ,  with  the  finding  of  such  jury  indorsed,  at  a  day 
certain  in  term  or  vacation  to  be  named  in  such  writ ;  and 
thereupon  such  sheriff  or  judge  shall  summon  a  jury,  and  shall 
proceed  to  try  such  issue  or  issues." 

The  statute  relates  only  to  debts  and  pecuniary  demands,  and 
not  to  torts ;  and  therefore  where,  in  an  action  for  running 
down  a  ship,  the  plaintiff  obtained  an  order  for  a  writ  of  trial 
under  this  act,  and  was  nonsuit  at  the  trial,  the  court  at  hit 
own  instance  set  aside  the  nonsuit,  holding  that  the  trial  was 
coram  non  judice.  Watson  v.  Abbott,  2  Dote/.  215.  Where 
the  debt  was  exactly  20/.  and  the  jury  found  a  verdict  for  that, 
sum,  and  also  10*.  for  interest,  the  court  doubted  whether  this 
could  be  done,  and  suggested  to  the  plaintiff  to  enter  a  remit- 
titur for  the  excess ;  which  he  accordingly  did.  Burleigh  v. 
Kingdom,  2  Dotvl.  351.  Where  the  writ  was  sued  out  and 
indorsed  for  25/.  but  as  15 J.  only  was  due,  the  plaintiff  applied 
to  a  judge  for  an  order  for  a  writ  of  trial,  who  granted  it,  order* 
ing  at  the  same  time  the  writ  to  be  altered  from  25/.  to  15/.: 
but  the  court,  upon  application,  rescinded  the  order,  holding 
that  as  the  action  was  originally  brought  for  a  sum  above  20/. 
the  judge  had  no  authority  to  make  the  order,  even  although 
the  plaintiff  offered  to  waive  part  of  his  claim.  Trotter  v. 
Bass,  1  Hodg.  23. 

Order  and  Issue.]  The  order  is  obtained,  almost  as  of  course, 
upon  production  of  the  writ  of  summons  and  declaration.  The 
issue  is  then  made  up  and  delivered,  with  a  notice  of  trial  in- 
dorsed on  it,  as  in  ordinary  cases.  The  form  of  the  issue  is 
also  the  same  as  in  ordinary  cases,  to  the  joinder  of  issue  in- 
inclusive  ;  but  by  R.  G.  H.  4  W.  4,  r.  2,  Sch.  No.  5,  the  con- 
clusion of  it  must  be  thus : 


it 


And  forasmuch  as  the  turn  sought  to  be  recovered  in  this 
suit,  and  indorsed  on  the  said  writ  of  summons,  does  not  exceed 
twenty  founds ;  hereupon  on  the  [the  teste  of  the  writ  of  trial] 

day  of in  the  year pursuant  to  the  statute  in  that 

case  made  and  provided,  the  sheriff,  [or,  the  judge  of—  being 
a  court  of  record  for  the  recovery  of  debt  in  the  said  county,  at 
the  case  may  be,]  is  commanded  that  he  summon  twelve,  fyc 
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who  neither,  $c.  who  shall  be  sworn  truly  to  try  the  issue  above 
Joined  between  the  parties  aforesaid,  and  that  he  proceed  to  try 
such  issue  accordingly,  and  when  the  same  shall  have  been  tried, 
that  he  make  known  to  the  court  here  what  shall  have  been  done, 
by  virtue  of  the  writ  of  our  Lord  the  King  to  him  in  that  behalf 
directed,  with  the  finding  of  the  Jury  thereon  indorsed,  on  the 
•—day  ©/— "  %c. 

Where  the  issue,  instead  of  concluding  thus,  concluded 
'with  an  award  of  a  venire,  in  the  ordinary  form  of  an  issue  at 
nisi  prius,  the  court  upon  application  set  it  aside.  Peel  v. 
Ward,  5  Dowl.  169.  But  the  court  in  such  a  case  will  give  the 
plaintiff  leave  to  amend,  upon  payment  of  costs.  Atwill  v. 
Baker,  5  Dowl.  462. 

As  to  judgment  as  in  case  of  nonsuit,  see  ante,  p.  468. 

Writ  of  Trial.]  The  next  step  is  to  prepare  the  writ  of  trial. 
This  must  be  engrossed  on  parchment,  and  must  be  signed,  but 
not  sealed.  R.  O.  H.  4  W.  4,  r.  1,  s.  19.  The  following  is  the 
form  of  the  writ,  as  given  by  R.  G.  H.  4  W.  4,r.  2,  Sch.  No.  5. 


«< 


William  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  King,  defender  of  the  faith.  To  the  sherif 

of  our  county ,  [or,  to  the  Judge  of being  a  court  qf 

record  for  the  recovery  of  debt  in  our  county  of as  the  case 

may  be :]  Whereas,  John  Nokes  in  our  court  before  our  Justices 
at  Westminster,  [or  in  B.  R.  before  us  at  Westminster,  or  in  the 
Exchequer,  before  the  Barons  of  our  Exchequer  at  Westminster, 
as  the  case  may  be,]  on  the  [the  date  of  the  first  writ  of  sum- 
mons] day  of last,  impleaded  Joseph  Styles,  in  an  actum 

on  promises,  [or  as  the  case  may  be.] 

"  For  that  whereas,  [reciting  the  declaration,  as  in  a  writ  of 
enquiry,]  ami  thereupon  he  brought  suit. 

"  And  whereas  the  defendant,  on  the day  of last,  by 

—hisattorney,  [or  as  the  case  maybe]  came  into  our  said  court 
and  said  [here  recite  the  pleas  and  pleadings  to  the  joinder  of 
issue,]  and  the  plaintiff  did  the  like.  And  whereas  the  sum 
sought  to  be  recovered  in  the  said  action,  and  indorsed  on  the 
writ  of  summons  therein,  does  not  exceed  £20.,  and  it  is  fitting 
that  the  issue  above  Joined  should  be  tried  before  you  the  saii 

sheriff  of [or  judge,  as  the  case  may  be :]     We,  therefore, 

pursuant  to  the  statute  in  such  case  made  and  provided,  command 
you,  that  you  do  summon  twelve  free  and  lawful  men  of  your 
county,  duly  qualified  according  to  law,  who  are  in  no  wise  akm 
to  the  plaintiff  er  1°  **•  defendant,  who  shall  be  sworn  truly  to 
try  the  said  issue  joined  between  the  parties  aforesaid,  and  that 
you  proceed  to  try  such  issue  accordingly ;  and  when  the  mme 
shall  be  tried  in  manner  aforesaid,  we  command  you  that 
you  make  known  [in  C.  P.  to  our  Justices  at  Westminster, 
or  in  B.  R.  tous  at  Westminster,  or  in  the  Exchequer,  to  the 
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Barons  of  our  said  Exchequer,  as  tbe  case  may  be,]  what  shall 
have  been  done  by  virtue  of  this  writ,  with  the  finding  of  the 

jury  hereon  indorsed,  on  the  — —  day  of next.     Witness 

Sir  Nicholas  Conyngham  Tindal,  Knight,  at  Westminster,  the 
day  of  —  in  the  —  year  of  our  reign." 

There  is  an  omission  in  the  statute,  where  it  speaks  of  the 
manner  in  which  the  writ  of  trial  is  to  be  directed ;  the  statute 
stating  that  the  writ  is  to  be  directed  to  the  sheriff,  omitting 
the  words  "  or  judge."  But  it  has  been  holden  that  where 
the  judge's  order  directs  the  trial  to  be  before  the  judge  of  an 
inferior  court  of  record,  the  writ  of  trial  must  be  directed  to 
that  judge ;  and  therefore,  where  the  writ  was  directed  to  the 
mayor  of  Colchester,  (the  mayor  being  judge  of  such  a  court), 
it  was  holden  to  be  correct.     Clarh  v.  Marner,  2  Dowl.  774. 

Where  the  writ  of  trial,  by  mistake,  stated  the  date  of  the 
declaration  as  the  day  of  the  teste  of  the  writ  of  summons,  it 
was  holden  to  be  fatal,  and  that  the  writ  was  thereby  void ; 
and  the  court  set  aside  a  verdict  for  plaintiff  upon  this  ground, 
although  the  objection  had  not  been  made  at  the  trial.  Wight 
v.  Perrers,  5  Dowl.  463. 

Notice  of  trial,  Sfc."]  The  same  notice  of  trial  must  be  given 
as  in  causes  to  be  tried  at  nth  prius.  And  where  notice  was 
given  for  Easter  Tuesday,  and  afterwards  continued  to  a  subse- 
quent day,  Williams,  J.  held  that  Easter  Tuesday  was  not  a  dies 
non  with  respect  to  notices  of  trial,  and  that  the  notice  there- 
fore was  sufficient.  Carnock  v.  Smith,  3  Dowl.  607,  1  Har.  & 
W.1YI.  Where  notice  was  given  for  12  o'clock,  and  when  the 
defendant's  attorney  attended  at  the  court  house,  with  his  wit- 
nesses, a  quarter  before  12  on  the  day  appointed,  he  found  the 
cause  had  already  been  tried :  the  court  set  aside  the  verdict, 
without  requiring  any  affidavit  of  merits.    Hanstow  v.  Wilkes, 

4  Dowl.  295. 

Where  notice  of  trial  was  given  and  countermanded,  and 
afterwards  a  new  notice  was  given,  and  the  cause  tried :  it  was 
objected  that  the  writ  of  trial  in  such  case  ought  to  have  been 
re-sealed ;  but  Parke,  B.  held  that  it  was  not  necessary  to  re-seal 
the  writ,  where  the  trial  takes  place  before  the  return  day ;  it 
appearing  afterwards  however  that  the  return  day  had  been 
altered  from  the  12th  to  the  19th,  and  that  the  trial  took  place 
on  the  17th,  the  verdict  was  set  aside.    Chandler  v.  Beswald, 

5  Dowl.  311. 

Trial.]  Where  an  application  to  put  off  the  trial,  was  not 
made  until  after  the  jury  had  been  sworn  in  the  cause,  the 
court  held  it  to  be  too  late ;  Packham  v.  Newman,  3  Dowl. 
165 ;  such  an  application  ought  to  be  made  to  a  judge  of  one  of 
the  superior  courts.    Per  Alderson,  B.  Id. 

The  trial  ought  to  be  conducted  in  the  same  manner  as  a 
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cause  at  nisi print.  Also  by  stat.  3k4W.4,c.  42, 1. 16, the 
sheriff  or  judge  shall  have  the  same  authority  as  to  amendments, 
as  is  given  by  that  act  to  judges  at  nisi  prius.  See  ante,  p.  66, 
69.  Hill  v.  Salter,  2  DowL  380.  The  sheriff  or  judge  may 
also  nonsuit  the  plaintiff.  Per  Bay  ley,  B.  in  Watson  ▼.  Abbott, 
2  DowL  215.  He  may  also  certify  for  immediate  or  speedy 
execution,  as  a  judge  at  nisi  prius  may,  under  stat.  1  W.  4,  c. 
7,  s.  2,  and  judgment  may  be  signed  and  execution  issued 
accordingly.  3  &  4  W.  4,  c.  42,  *.  19.  And  see  Pyke  v.  Glm- 
dmning,  2  Dowl.  611.  But  he  has  no  power  to  certify,  under 
stat.  43  Eliz.  c.  6,  to  deprive  a  plaintiff  of  costs  where  the  ver- 
dict is  for  less  than  40*.  Wardroper  v.  Richardson,  3  Nee.  k 
M.  839.    Jones  v.  Bond,  5  DowL  455.    And  see  ante,  p.  245. 

The  sheriff  is  to  return  the  writ  of  trial,  with  the  finding  of 
the  jury  thereon  indorsed,  at  a  day  certain  in  term  or  vacation 
to  be  named  in  suoh  writ.  Ante,  p.  596.  The  following  are 
the  forms  of  the  indorsement,  as  given  in  R~  G.  H.  4  W.  4,  r. 
X  sen.  Nos.  6, 7. 

Form  of  indorsement  on  the  writ  of  the  verdict: 

"  Afterwards  on  the  [day  of  trial]  day  of- in  the  fear  */ 

—  before  me  sheriff  of  the  county  of [or  judge  of  tie 

court  of ]  came,  as  well  the  within-named  plaintiff,  as  tie 

within-named  defendant,  by  their  respective  attornies  witkm- 
named,  [or  as  the  case  may  be,]  and  the  Jurors  of  the  jury  by 
me  duly  summoned  as  within  commanded,  also  came,  and  bemg 
duly  sworn  to  try  the  said  issue  within-mentioned,  on  '.their  oath 
say  that "    R.  G.  H .  4  W.  4,  r.  2  sch.  No.  6. 

Form  of  indorsement,  in  case  a  nonsuit  takes  place : 

After  the  words  "  duly  sworn  to  try  the  issue  within-men- 
tioned," proceed  as  follows :  "And  were  ready  to  gwe  their  ver- 
dict in  that  behalf,  but  the  said  John  Nokes  being  solemnly  called, 
came  not;  nor  did  he  further  prosecute  his  said  suit  against  the 
said  Joseph  Styles."    R.  0.  H.  4  W.  4,  r.  2,  sch.  No.  7. 

As  to  moving  for  a  new  trial,  see  ante,  p.  452.  If  the  under- 
sheriff  or  judge  refuse  to  give  a  copy  of  hiB  notes  of  the  trial, 
when  required  for  the  purpose  of  any  motion  in  the  court 
above,  the  court  will  compel  him  to  pay  any  costs  or  expenses 
the  party  may  have  been  put  to,  in  consequence  of  his  refusal. 
Metcalf  v.  Parry,  2  DowL  589.  but  see  S.  C,  3  Dowl.  93. 

Judgment  and  Execution.]  At  the  return  oftbe  writ  of  trial, 
"  costs  shall  be  taxed,  judgment  signed,  and  execution  issued 
forthwith,  unless  the  sheriff  or  his  deputy,  before  whom  such 
trial  shall  be  had,  shall  certify  under  his  hand  upon  such  writ 
that  judgment  ought  not  to  be  signed  until  the  defendant  shall 
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hare  hid  in  opportunity  to  apply  to  the  court  for  a  new  trial, 
or  a  judge  of  any  of  the  superior  court*  shall  think  fit  to  order 
that  judgment  or  execution  shall  be  stayed  till  a  day  to  be 
named  in  such  order."  3  &  4  W.  4,  c.  42,  s.  18.  It  is  not 
accessary  in  this  case,  to  wait  four  days,  after  the  return  of 
the  writ,  before  you  tax  costs ;  but  you  may  tax  them,  sign 
judgment  and  sue  out  execution,  on  the  very  day  the  writ  is 
returned,  Nichollt  v.  Chambers,  2  Dowl.  693,  unless  prevented 
by  certificate  or  order,  as  above  mentioned. 

The  following  is  the  form  of  the  entry  on  the  judgment  roll, 
as  given  by  R.  G.  H.  4  W.  4,  r.  2,  sen.  No.  8. 

Copy  the  issue,  and  then  proceed  as  follows :  "  Afterward*  on 
the  [day  of  signing  judgment]  day  of —in  the  year 
came  the  parties  aforesaid  by  their  respective  attornies  aforesaid, 
[or  aa  the  case  may  be,]  and  the  said  sheriff  [or  judge,  as  the 
case  may  be,]  before  whom  the  said  issue  came  on  to  be  tried, 
hath  sent  hither  the  said  last  mentioned  writ,  with  an  indorse- 
merit  thereon,  which  said  indorsement  is  in  these  words ;  to  wit: 

(here  copy  the  indorsement). 

Therefore  it  is  considered?'  [&c.  in  the  same  form  as  in  ordi- 
nary cases.] 


SPECIAL  CASE. 

Prom  a  Court  of  Equity.]  When  a  court  of  equity  directs  a 
to  be  sent  to  a  court  of  law,  for  their  opinion,  the  case  is 
settled  by  counsel  engaged  in  tbe  cause  in  equity ;  or  if  they 
cannot  agree  in  a  statement  of  the  facts,  it  is  usually  referred 
to  one  of  the  masters,  to  settle.  It  must  however  be  signed 
by  counsel,  in  all  cases ;  where  it  was  signed  only  by  the  mas- 
ter who  settled  it,  the  office  of  the  court  of  Common  Pleas 
refused  to  set  it  down  for  argument,  and  the  court  held  that  he 
was  right  in  doing  so.  Roy  v.  Champneys,  3  Dowl.  105.  Nanfan 
v.  Legh,  7  Taunt.  85. 

From  a  court  of  taw.']  It  frequently  happens  at  nisi  print, 
where  the  matter  in  issue  turns  upon  a  mere  point  of  law,  that, 
at  the  suggestion  of  the  judge,  and  with  consent  of  the  parties, 
a  verdict  is  given  for  the  plaintiff,  subject  to  a  case  for  the 
opinion  of  the  court  in  which  the  record  was  made  up,  upon 
the  point  of  law ;  and  according  to  the  decision  of  the  court 
upon  the  case,  the  verdict  and  judgment  are  ultimately  entered. 
It  is  also  sometimes  made  part  of  the  terms  upon  which  a  case 
is  consented  to,  that  either  party  shall  be  at  liberty  to  turn  it 
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into  a  special  verdict,  in  order  that  the  opinion  of  a  court  of 
error  may  be  taken  upon  the  point  of  law,  if  desired.  Bat  a 
special  case  cannot  thus  be  turned  into  a  special  verdict,  oaks* 
a  power  to  that  effect  be  expressly  reserved,  Arekb.  of  Cmier* 
bury  v.  Robertson,  2  Dotci.  78,  or  except  by  consent  of  parties, 
and  then,  it  seems,  only  by  leave  of  the  court.  See  1  Neo.  fc 
M.  181,  n. 

Also,  where  a  new  trial  is  moved  for,  on  a  point  of  law,  either 
reserved  at  the  trial,  or  on  which  it  is  alleged  that  the  judge 
misdirected  the  jury,  if  the  point  be  one  of  any  nicety  or  diffi- 
culty, the  court  frequently  suggest  the  propriety  of  having 
the  matter  turned  into  a  special  case,  as  the  most  convenient 
mode  of  obtaining  a  deliberate  opinion  of  the  court  upon  it 

The  case  is  stated  by  the  junior  counsel  in  the  cause  on  both 
sides ;  it  should  state  the  facts  proved  or  agreed  upon  at  the 
trial,  and  not  merely  the  evidence  of  those  facts.  Palmer  v. 
Johnson,  2  JVils.  163.  If  the  counsel  cannot  agree  upon  the 
facts,  statements  are  made  out  on  both  sides,  and  kid  before 
the  judge  who  tried  the  cause,  who  will  adopt  either  si  atement, 
with  such  alterations  as  he  may  think  fit  to  make  in  it,  or  will 
state  a  case  himself  from  his  notes  of  the  trial.  See  Jackson  v. 
Hall,  8  Taunt.  42 1 .  The  case  must  then  be  signed  by  counsel 
Id.  If  after  a  case  is  granted  or  ordered,  the  defendant  refuse 
to  proceed  with  or  settle  it,  &c>,  the  court  upon  application 
usually  order  the  postea  to  be  delivered  to  the  plaintiff;  Id, 
R.  v.  Smith,  2  Chit.  398 ;  if  the  plaintiff  refuse,  the  defendant 
may  apply  to  set  aside  the  verdict.   Medley  v.  Smith,  6  Moore,  53. 

By  statute.]  Formerly  it  was  not  in  the  power  of  parties,  by 
consent  or  agreement  amongst  themselves,  to  state  a  case  for 
the  opinion  of  the  court.  See  Re  Elsam,  3  B.  a  C.  S97.  But 
by  stat.  3  &  4  W.  4,  c.  42,  s.  25,  "it  shall  be  lawful  for  the 
parties  in  any  action  or  information,  after  issue  joined,  by 
consent,  and  by  order  of  any  of  the  judges  of  the  superior 
courts,  to  state  the  facts  of  the  case,  in  the  form  of  a  special 
case  for  the  opinion  of  the  court,  and  to  agree  that  a  judgment 
shall  be  entered  for  the  plaintiff  or  defendant,  by  confession 
or  nolle  prosequi,  immediately  after  the  decision  of  the  case, 
or  otherwise  as  the  court  may  think  fit ;  and  judgment  shall 
be  entered  accordingly/' 

Argument,  #c]  The  case  is  set  down  for  argument,  and  paper 
books  delivered  to  the  judges,  in  precisely  the  same  manner 
as  upon  a  demurrer;  see  ante,  p.  303 ;  the  same  rules  which 
regulate  demurrers  in  these  respects,  relate  equally  to  special 
cases.  Where  the  case  is  called  on  for  argument,  it  is  argued 
first  by  the  plaintiff's  counsel,  then  by  the  counsel  for  the 
defendant,  and  lastly  by  the  plaintiff's  counsel  in  reply.  The 
court  hear  only  one  counsel  on  each  side ;  and  therefisre  if 
you  instruct  more  than  one  counsel,  indorse  one  of  the  briefs 


Staying  Proceedings.  601 

for  the  counsel  to  argue  the  case,  and  the  other  to  take  notes 
of  the  argument.  In  cases  from  a  court  of  equity,  also,  the 
court  will  hear  only  one  counsel  on  behalf  of  each  separate 
interest,  whatever  may  be  the  number  of  parties  to  the  suit, 
and  although  parties  having  a  common  interest  happen  to  he 
placed  in  the  suit  adversely  to  each  other.  Bettisony.  Richards, 
7  Taunt.  105.    After  argument,  the  court  give  judgment. 

As  to  the  costs  of  the  special  case,  see  Oosbell  v.  Archer,  fr 
Nev.  &  M.  623.  Garland  v.  Jehyll,  2  Bing.  273,  330. 


STAYING  PROCEEDINGS. 

Upon  payment  of  debt,  $c.  and  costs.]  Where  an  action  is 
brought  for  the  recovery  of  a  debt,  if  the  defendant  be  willing 
to  pay  the  whole  amount  claimed  by  the  declaration  or  parti- 
culars, a  judge  at  chambers  will  make  an  order  to  stay  the 
proceedings  in  the  action,  on  payment  of  debt  and  costs.  And 
if  upon  costs  being  taxed,  the  defendant  fail  to  pay  debt  and 
costs,  see  Hayman  v.  Bach,  8  Moore,  102,  or  pay  the  debt  but 
fail  to  pay  the  costs,  see  Smith  v.  Smith,  2  New  Rep.  473.  the 
plaintiff  may  proceed  in  the  action,  without  making  any  pre- 
vious demand  of  payment.  Where  a  judge  made  an  order  to 
stay  the  proceedings  on  payment  of  the  debt  and  costs  by 
instalments,  the  court  rescinded  it,  holding  that  he  had  no 
power  to  make  such  an  order,  unless  by  consent.  Kiroy  v. 
Smith,  2  Dowl.  218.  Where  a  defendant  applied  to  stay  the 
proceedings  on  payment  of  half  the  debt,  and  the  costs,  the 
plaintiff  as  to  the  other  moiety  being  a  trustee  for  a  deceased 
person  of  whom  the  defendant  was  administrator :  but  the 
court  held  that  they  could  not  grant  the  rule.  Barlow  v.  Leeds, 
I  Hot.  &  W.  479,  5  hev.  &  M.  426.  So  in  an  action  for  prin- 
cipal and  interest  due  on  *  promissory  note,  the  defendant 
applied  to  stay  proceedings  on  payment  of  the  interest  and 
costs  only,  the  payee  having  indorsed  on  the  note  that  if  in- 
terest were  paid  on  stipulated  days  during  her  life,  the  note 
should  be  given  up :  but  the  court  held  that  they  had  no 
power  to  grant  the  rule.  Steele  v.  Bradfield,  4  Taunt.  227. 
bo  where  the  writ  of  summons  was  served  on  the  1 1th  April, 
and  on  the  22d  May  a  Judge  made  an  order  to  stay  the  pro- 
ceedings on  payment  of  the  sum  indorsed  on  the  writ  and 
costs,  although  the  plaintiff  then  claimed  a  further  sum :  the 
court  rescinded  the  order,  holding  that  after  four  days  from 
the  service  of  the  writ,  the  defendant  was  not  entitled  to  a 
stay  of  proceedings  upon  payment  of  the  sum  indorsed,  if  the 
plaintiff  claimed  any  further  amount.     Bowdiste  v.  Slaney,  2 
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Bing.  N.  C.  142,  4  DowL  140.  The  court,  however,  will  mo- 
dify the  rule  when  circumstances  require  it.  Where  the  plain- 
tiff sued  as  trustee,  under  circumstances  of  some  suspicion, 
the  court  stayed  the  proceedings  on  payment  of  the  debt  into 
court,  and  of  the  costs  to  the  plaintiff.  Jones  r.  Bramwett,  3 
Dotcl.  488.  And  where  a  defendant,  after  application  by  the 
plaintiff's  attorney,  paid  the  plaintiff  the  debt  demanded, 
without  knowing  that  a  writ  had  been  sued  out,  nor  had  the 
plaintiff  said  any  thing  to  him  about  it ;  and  the  attorney 
afterwards  proceeded  in  the  action  for  his  costs:  the  court 
upon  application  stayed  the  proceedings  without  costs.  Reek 
v.  Wasp,  5  Bing.  190.  and  tee  Meekinv.  WhaUey,  2  DowL  623. 
Morrison  v.  Summers,  1  B.  &  Ad.  559.  And  on  the  other 
hand,  as  this  order  to  stay  proceedings  is  a  matter  of  favour* 
not  of  right,  the  judge  in  granting  it  may  put  the  defendant 
under  such  terms  as  the  justice  of  the  case  may  require.  Jews 
v.  Shepherd,  3  DowL  421.  But  in  no  case  will  the  court  stay 
the  proceedings,  merely  upon  an  affidavit  showing  that  there 
is  no  debt  due,  or  otherwise  negativing  the  cause  of  action. 
Smith  v.  Curtis,  2  DowL  223. 

Formerly,  if  a  defendant  applied  to  stay  proceedings  upon 
payment  of  a  less  sum  than  that  claimed,  and  upon  such  sum 
being  refused  he  paid  it  into  court,  and  the  plaintiff  afterwards 
accepted  it  in  satisfaction ;  the  plaintiff  in  that  case  would  be 
entitled  to  costs  only  up  to  the  time  of  the  application,  and  not 
to  the  time  of  paying  the  money  into  court.  Ante,  p.  498. 
But  whether  the  court  could  now  do  so  may  be  doubted.    Id. 

By  making  the  application,  or  even  obtaining  the  order,  the 
defendant  does  not  waive  his  right  to  object  to  any  previous 
proceeding  which  is  void,  and  not  merely  an  irregularity.  See 
Siggers  v.  Sansom,  2  Dowl.  745. 

In  actions  upon  <  bills  of  exchange  or  promissory  notes, 
against  any  other  party  to  them  but  the  acceptor  of  the  bffi, 
or  the  maker  of  the  note,  the  court  will  stay  the  proceedings 
upon  payment  of  the  amount  of  the  bill  or  note,  with  interest, 
and  the  costs  in  that  action.  Smith  v.  Woodcock,  4  T.  R.  691. 
But  in  actions  against  the  acceptor  of  a  bill  or  maker  of  a  note, 
the  court  in  addition  will  require  him  to  pay  the  costs  in  any 
other  actions  which  may  have  been  brought  by  the  same  plain- 
tiff against  other  parties  to  the  bill  or  note ;  Id.  per  Cur.  ; 
unless  it  appear  clearly  that  the  other  actions  were  brought 
for  the  purpose  of  creating  costs,  or  the  like.  Hodson  v.  Gwra, 
2  D.  &  R.  57.  If,  however,  after  payment  of  the  bill  by  one 
of  the  other  parties,  the  acceptor  insist  on  the  plaintiff  pro- 
ceeding in  his  action  against  him,  intending  to  contest  his 
liability,  he  has  a  right  to  do  so,  and  the  court  will  not  inter- 
fere to  prevent  him.    Lewis  v.  Dalrymple,  3  Dowl.  433. 

In  debt  on  bond,  conditioned  for  the  payment  of  a  principal 
sum  with  interest,  the  court  will  stay  the  proceedings  on  pay- 
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ment  of  the  principal,  interest,  and  costs ;  but  they  will  not 
stay  the  proceedings  upon  payment  of  the  interest  and  costs 
only,  although  the  breach  stated  be  merely  the  non-payment 

of  the  interest.     Vansandau  v. ,  1  B.  &  A.  214.  but 

see  THghe  v.  Crafter,  2  Taunt.  387,  semb.  cont.  In  debt  on 
bond,  where  no  interest  is  recoverable,  such  as  a  bastardy 
bond,  or  the  like,  the  proceedings  will  be  stayed  on  payment 
of  the  penalty  and  costs.  Wilde  v.  Clarkson,  6  T.  R.  303. 
Skutt  v.  Proctor,  2  Marsh.  226.  In  debt  on  replevin  bond,  the 
proceedings  will  be  stayed  on  payment  of  the  value  of  the 
goods  distrained,  (or  if  that  exceed  the  rent  due,  then  the 
amount  of  the  rent,)  and  the  costs  in  the  replevin  suit,  and  in 
the  action  on  the  bond.  Hunt  v.  Round,  2  Dowl.  558,  ante, 
p.  548.  In  debt  on  bail  bond,  the  proceedings  will  be  stayed 
on  payment  of  the  debt  and  costs  in  the  original  action  (not 
exceeding  the  penalty  of  the  bond),  and  the  costs  in  the  action 
on  the  bond.  Ante,  p.  1 70.  In  debt  or  scire  facias  against  bail, 
the  court  or  a  judge  will  stay  the  proceedings  on  payment  of 
the  sum  mentioned  in  the  affidavit  of  debt,  and  the  costs  in  the 
original  action  (not  exceeding  together  the  amount  of  the 
recognizance),  with  the  costs  of  the  action,  or  sex.  fa.  against 
the  bail.  Vansandan  v.  Nash,  2  Dowl.  767.  See  ante,  p.  205. 
Clarke  v.  Bradshaw,  l*East,  86.  Pengal  v.  MeUish,  5  T.  R.  363. 

In  debt  on  judgment,  the  court  have  stayed  the  proceed- 
ings, on  payment  of  the  amount  of  the  judgment  and  costs ; 
Thomas  v.  Edwards,  2  Anst.  558.  and  see  Simpson  v.  Stone,  2 
W.  Bl.  785 ;  and  they  would  probably  now  stay  the  proceed- 
ings, without  costs.  See  ante,  p.  245,  and  stat.  43  G.  3, 
c.  46,  s.  4. 

In  detinue  or  trover  for  title  deeds,  if  no  special  damage  be 
alleged,  the  court  in  fit  cases  will  stay  the  proceedings,  on  de- 
livering up  the  deeds  and  payment  of  costs.  Or  if  the  defen- 
dant wish  to  deliver  up  part  of  the  deeds,  having  a  lien  on  the 
remainder,  or  the  like,  he  will  in  fit  cases  be  allowed  to  do  so, 
and  the  court  will  order  that  if  the  plaintiff  thereupon  consent 
to  stay  the  proceedings,  he  shall  be  paid  his  costs  up  to  that 
time,  otherwise  that  the  deeds  returned  shall  be  struck  out  of 
the  declaration.    Phillips  v.  Hayward,  3  Dowl.  362. 

So,  in  trespass  for  taking  goods,  where  no  special  damage 
was  laid,  the  court  have  ordered  that  on  restoring  the  goods 
and  paying  costs,  the  proceedings  should  be  stayed.  Picker- 
ing v.  Truste,  7  T.  R.  53.  But  they  have  refused  to  do  so, 
upon  payment  of  the  sum  for  which  the  goods  sold,  or  even 
upon  restoring  the  goods,  where  the  parties  could  not  thereby 
be  placed  in  as  good  a  situation  as  before  the  goods  were  taken. 
Gibson  v.  Humphrey,  2  Dowl.  68.  and  see  Knot  v.  Barker,  3 
Anst.  896.  Woodgate  v.  Baldock,  Id.  256.  So,  where  the 
sheriff  removed  and  sold  goods  under  a  ft.  fa.  without  paying 
tfce  rent  due  to  the  landlord,  of  which  he  had  notice,  and  the 
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landlord  brought  an  action  against  him :  the  court  refused  to 
stay  the  proceedings,  on  payment  of  the  sum  for  which  the 
goods  were  sold.     Calvert  v.  Joliffe,  2B.&  Ad.  418. 

So,  in  replevin,  if  the  defendant  wish  to  stay  the  proceedings,. 
the  court,  if  no  special  damage  belaid,  will  allow  him  to  do  so. 
on  payment  of  the  costs  of  the  action  and  replevin,  and  deli- 
vering up  the  replevin  bond.  Banks  v.  Brand,  3  M.  &  S.  525. 
If  the  plaintiff  wish  to  stay  the  proceedings,  the  court  will 
stay  them  on  payment  of  the  rent,  and  single  costs  up  to  the 
time  of  the  application.    Hopkins  v.  Shrvle,  1  B.  &  P.  382. 

Pending  error.]  In  what  cases  the  court  will  stay  the  pro- 
ceedings in  an  action  on  the  judgment  in  the  original  action, 
pending  error,  see  ante,  p.  348.  Bail  in  error  must  first  be 
put  in  and  perfected,  before  the  application  can  be  made. 
Abraham  v.  Pugh,  5  B.  &  A.  903.  The  court  however  mill 
not  stay  proceedings  in  an  action  on  a  foreign  judgment, 
merely  because  an  appeal  is  pending  upon  the  judgment  in  the 
foreign  court.    Aliven  v.  Furnival,  3  DowL  202. 

in  what  cases  the  court  will  stay  proceedings  against  the 
bail  in  the  original  action,  pending  error,  see  ante,  p.  349; 
and  see  Riston  v.  Francis,  Str.  877.  Capons  v.  Blyton,  1  Arte 
Rep.  67.     Sprang  v.  Montprivatt,  11  East,  316. 

Where  two  or  more  actions  are  brought  for  the  same  cause.]  If 
two  actions,  for  the  same  cause  of  action,  between  the  same 
parties,  be  pending  at  the  same  time  in  any  of  the  courts  at 
Westminster,  the  court,  in  which  the  second  action  is  pend- 
ing, will  in  general,  upon  application,  stay  the  proceedings  in 
it.  Where  three  several  ejectments,  upon  the  same  title,  were 
brought  in  the  court  of  King's  Bench,  and  that  court  stayed 
the  proceedings  in  two  of  them,  and  permitted  the  party 
to  proceed  in  the  third,  but  upon  such  terms  that  it  was  pro- 
bable he  would  ultimately  have  to  pay  the  costs;  he  then 
brought  an  ejectment  for  the  same  property  in  the  Common 
Pleas,  and  that  court  upon  application  stayed  the  proceedings. 
Doe  v.  Brenton,  6  Bing.  469.  But  where  it  appeared  that  the 
first  action  had  been  brought  by  an  attorney,  wholly  unautho- 
rised to  do  so  by  the  plaintiff,  the  court  refused  to  stay  the 
proceedings  in  the  second  ac*. ion,  as  the  plaintiff  could  have  no 
control  over  the  first.  Souter  v.  Watts,  2  DowL  263.  Where 
a  plaintiff,  suing  on  a  bill  of  Exchange,  deposited  it  with  J-  S, 
at  the  same  time  informing  him  of  the  action,  and  J.  S.  after- 
wards brought  an  action  upon  it  against  the  same  defendant, 
the  court  refused  to  stay  the  proceedings  in  the  first  action; 
but  it  seems  they  would  have  stayed  the  proceedings  in  the  ac- 
tion by  J.  S.,  as  he  had  notice  of  the  action  already  pending,  at 
the  time  the  bill  was  deposited  with  him.  Marsh  v.  XaceQ,  1 
Taunt.  10U.     But  the  court  refused  to  stay  the  proceedings  in 
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an  action,  merely  because  a  previous  suit,  to  try  the  title  to 
the  same  property,  was  pending  in  the  mayor's  court  of  Lon- 
don, by  foreign  attachment.  Smidt  v.  Ogle,  6  Taunt.  74. 
Nor  will  the  court  stay  the  proceedings  in  an  action,  merely 
because  the  plaintiff  has  filed  a  bill  in  equity  for  discovery  and 
Teiief  respecting  the  same  matter.  Murphy  v.  Cadfll,  2  B.  & 
P.  137  And  the  court  have  refused  to  make  a  plaintiff,  who 
had  an  action  and  an  indictment  pending  against  the  defen- 
dant for  the  same  assault,  elect  as  to  which  he  would  prosecute. 
Jones  v.  Clay,  1  B.  &  P.  191. 

Where  several  actions  were  brought  against  several  persons 
for  the  same  debt,  who  (if  liable  at  all)  were  liable  jointly,  and 
the  defendant  in  one  action  paid  the  debt  and  the  costs  in  that 
action :  the  court  upon  application  stayed  the  proceedings  in 
the  other  actions,  without  costs.  Came  v.  Lesrh,  C>  R.  & 
C.  124.  As  to  staying  proceedings  in  several  actions  on  the 
same  bail  bond,  on  payment  of  the  debt,  and  the  costs  in  one, 
nee  ante.  p.  1 70. 

Where  a  man,  having  a  right  to  sue  several  persons  for  one 
specific  damage,  recovers  and  receives  satisfaction  in  an  action 
against  any  one  of  them,  that  is  a  bar  to  an  action  against  any 
of  the  others;  Bird  v.  Randall,  Burr.  1354;  and  if  an  action 
be  brought  against  any  of  the  others,  the  court  upon  appli- 
cation will  stay  the  proceedings.  Semb.  Id.  So  if  a  man 
bring  an  action  against  another,  and  from  some  mistake  or 
omission  recover  only  nominal  damages,  if  he  bring  another 
action  against  same  party  for  the  same  cause  of  action,  the 
court  will  stay  the  proceedings.  Longrulge  v.  Brewer,  1  Bing. 
307.  So,  proceedings  in  an  action  of  trespass  have  been  stayed, 
the  plaintiff  having  recovered  in  replevin  for  the  same  cause  of 
action.  Lamby.  Nutt,  1  Tidd.  572.  So,  where  at  the  trial  of 
a  cause,  a  juror  was  withdrawn  at  the  suggestion  of  the  judge, 
and  the  plaintiff  afterwards  commenced  another  action  for 
the  same  cause,  the  court  upon  application  stayed  the  proceed- 
ings. Moscati  v.  Lawson,  1  Har.  &  W.  572.  But  if  the  second 
action  be  not  for  the  same  cause,  the  court  will  not  interfere. 
however  vexatious  the  action  may  be.  See  Dicas  v  Jay,  6 
Bing.  519.  And  where  a  client  brought  an  action  against  his 
attorney  for  negligence,  and  recovered ;  and  the  attorney  then 
brought  an  action  against  the  client  for  the  amount  of  his 
costs  in  the  same  transaction  :  the  court  refused  to  stay  the 
proceedings  in  the  latter  action.  Smith  v.  Rolt,  2  Doicl.  62. 
As  to  such  applications  in  qui  tarn  actions,  see  Harrington  v. 
Johnson,  Cowp.  744;  and  see  Pechell  v.  Layton,  l2  T.  /?. 
512,  712. 

In  a  s  cond  action,  until  costs  of  the  former  be  paid.]  If  a  man, 
claiming  title  to  lands,  bring  ejectment,  and  fail,  and  alter- 
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wards  bring  another  ejectment,  the  court  will  in  general  stay 
the  proceedings  in  the  second  action,  until  the  costs  of  the 
first  shall  be  paid.    And  whether  the  second  action  be  ■pon 
the  demise  of  the  same  party  or  of  his  heir,  Doe  d.  FeUkm 
v.  Roe,  8  T.  R.  645,  or  other  person  claiming  through  him, 
such  as  his  assignee,  ate.    Doe  v.  Law,  2  W.  Bl.  1180.    Doed. 
Standish  v.  Roe,  5  B.  fc  Ad.  878,  or  whether  others  may  have 
been  added  as  lessors  in  the  second  action,  or  not,  Ftttrdmm 
▼.  Thrustout,  8  T.  R.  646,  cit.t  orwhether  the  second  action  be 
against  the  same  or  a  different  defendent,  or  for  the  same  or 
different  premises,  provided  it  appear  to  be  brought  to  try  the 
same  title  in  substance,  Keene  v.  Angel,  6  T.  R.  740,  or 
whether  the  second  action  be  brought  in  the  same  or  a  diffe- 
rent court,  Doe  v.  Stevenson,  3  B.  &  P.  22, — is  immaterial.  And 
they  have  done  this,  although  the  first  action  was  discon- 
tinued before  the  lessor  of  the  plaintiff  had  entered  into  the 
consent  rule,  Smith  v.  Barnardxston,  2  W.  Bl.  904.     Doe  v. 
Langdon,  5  B.  &  Ad.  864,  and  although  many  years  had  inter- 
vened between  the  first  and  second  action.    Keene  v.  Angel,  6 
T.  R.  740.    Doe  v.  Law,  2  W.  Bl.  1158.    8o,  if  a  party  bring 
an  ejectment,  and  succeed,  and  his  opponent  afterwards  bring 
another  ejectment  against  him  to  recover  back  the  premises, 
the  court  will  stay  the  proceedings  in  the  Utter  action,  until 
the  plaintiffs  costs  of  the  first  action  be  paid.    Tkntshml 
v.  Holdfast,  6  T.  R.  223.    They  have  also,  in  such  a  case, 
stayed  the  proceedings,  until  not  only  the  costs  of  the  former 
ejectment,  but  also  the  costs  of  an  action  thereon  for  mesne 
profits,  should  be  paid ;  Doe  d.  Pinchard  v.  Roe,  4  Bast,  585 ; 
but  they  will  not  stay  the  proceedings,  until  the  damages 
in  the  action  for  mesne  profits,  Doe  v.  Barclay,  15  Ea$t,  233, 
or  the  costs  in  a  writ  of  right  or  suit  in  equity  for  the 
premises,  Doe  v.  Winch,  3  B.  8f  A.  602.  and  see 
v.  Bowyear,  2  Dowl.  207,  be  paid.   Nor  will  they  stay  the  pro- 
ceedings at  all  in  the  second  action,  if  there  be  reason  to  think 
that  the  defendant  obtained  the  former  verdict  by  fraud  and 
perjury;  Doe  v.  Thomas,  2  B.  &  C.  622 ;  and  if  the  case  be 
doubtful,  the  court  will  refer  the  matter  to  the  master.  Id. 
This  application  to  stay  proceedings  cannot  be  made,  until 
after  the  defendant  has  entered  into  the  consent  role.    Doe  d. 
Crockett  v.  Roe,  1  Har.  &  W.  351.    In  strictness  it  should  be 
made  within  a  reasonable  time  after  the  commencement  of  the 
second  action ;  but  where  the  declaration  was  served  in  Sep- 
tember, and  between  Michaelmas  and  Hilary  terms  there  was 
an  unsuccessful  application  to  a  judge,  and  the  application 
was  made  to  the  court  on  the  fifth  day  of  Hilary  term,  it  was 
holden  not  to  be  too  late.    Doe  v.  Packer,  2  Dowl.  373.  After 
the  court  have  granted  the  rule,  they  will  not  afterwards  grant 
another,  directing  that  unless  the  costs  be  paid  within  a 
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tain  time,  a  nonpros  shall  be  entered ;  Doe  v.  Ridgeway,  5B.  & 
A.  525 ;  nor  wUl  they  make  that  part  of  the  terms  of  the  ori- 
ginal rale. 

So  in  trespass  for  seising  goods,  the  court  have  stayed  the 
proceedings,  until  the  costs  of  a  nonsuit  in  a  former  action  for 
the  same  cause  were  paid.  Weston  v.  Withers,  2  T.  R.  571. 
And  the  like,  in  an  action  for  a  malicious  prosecution,  Baldwin 
v.  Richards,  Id.  tit.  And  see  Milehart  v.  Halsea,  3  Wilt.  149.  and 
in  an  action  against  commissioners  of  bankrupt  for  a  wrongful 
committal ;  Crawley  ▼.  Impey,  8  Taunt.  407  ;  and  they  have 
stayed  the  proceedings  in  an  action  by  husband  and  wife,  until 
the  costs  of  a  former  action  by  the  husband  alone,  for  the  same 
cause,  should  be  paid.  LampUy  v.  Sands,  1  T.  R.  584.  But  they 
have  refused  to  stay  the  proceedings  in  a  qui  tarn  action,  until 
the  costs  of  a  former  action  for  the  same  penalties  by  another 
party,  were  paid;  English  v.  Cox,  Cowp,  322 ;  they  have  also 
refused  it,  where  the  plaintiff  was  in  prison,  in  execution  for 
the  costs  of  the  first  action.  Beaven  v.  Robins,  8  £:  &  A.  42. 
Nor  will  they  do  it,  where  the  first  action  was  merely  non- 
prossed, IAversedgeY.  Goode,  2  DowL  141.  Pashley  v.  Poole, 
3  D.  &  R.  53,  or  discontinued,  or  the  proceedings  set  aside. 
Dawson  v.  Sampson,  2  Chit.  146.  Also,  they  have  refused  to 
stay  the  proceedings  in  an  action  by  A.  against  B.,  until  the  debt 
and  costs  recovered  in  a  former  action  by  B.  against  A.  should 
be  paid.    Cook  v.  Dobree,  1  H.  Bl.  10. 

in  ejectment  by  Mortgagee  or  Landlord.'}  If,  at  any  time 
pending  an  ejectment  by  a  mortgagee  to  recover  the  mortgaged 
premises,  (where  no  suit  in  equity  for  foreclosure  or  redemp- 
tion shall  be  depending),  the  party  having  a  right  to  redeem 
•hall  pay  to  the  mortgagee,  or  (in  case  of  his  refusal)  shall  pay 
into  court,  the  principal  and  interest  due  upon  the  mortgage 
and  the  costs,  the  court  shall  stay  the  proceedings,  and  order 
a  reconveyance,  &c.  7  0. 2,  c.  20, «.  1 .  See  Goodtitle  v.  Pope, 
7  T.  R.  185.  Goodtitle  v.  Lansdown,  3  Anst.  937.  Doe  d. 
Tubb  v.  Roe,  4  Taunt.  887.    Doe  v.  Steel,  1  DowL  359. 

So,  if  at  any  time  before  trial  of  an  ejectment  for  nonpay- 
ment of  rent,  the  tenant  or  his  assignee  pay  or  tender  to  the 
landlord,  or  pay  into  court,  all  arrears  of  rent,  and  costs,  all 
further  proceedings  shall  cease.  4  G.  2,  c.  28,  s.  4.  See 
Goodright  d  Stevenson  v.  Noright,  2  W.  Bl.  746.  Doe  v.  Mas- 
ters, 2B.&C.  490.  Doe  d.  Harcourt  v.  Roe,  4  Taunt.  863. 
The  court  however  cannot  do  this,  after  execution,  Doe  d. 
Lambert  v.  Roe,  3  DowL  557,  or  even  after  trial ;  Roe  v.  Davies, 
1  East,  363 ;  nor  will  they,  after  the  landlord  has  obtained 
possession,  compel  him  to  pay  over  the  value  of  the  crops  to 
the  tenant,  deducting  the  rent.  Doe  v.  Witherwich,  3  Bing. 
11.    Under  this  statute,  the  mortgagee  of  the  tenant  has  the 
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same  title  to  relief,  as  the  tenant  against  whom  the  ejectment 
is  brought.    Doe  d.  Whitfield  v.  Roe,  3  Taunt.  402. 

In  actions  brought  in  the  name  of  another.]  Where  a  wife, 
living  separate  from  her  husband,  brings  an  action  in  his  name, 
without  his  authority,  the  court  on  application  will  stay  the 
proceedings,  until  the  wife  give  the  husband  an  indemnity,  to 
the  satisfacton  of  the  master,  against  costs.  Morgan  etuti. 
Thomas,  2  Dowl.  332.  See  Chambers  v.  Donaldson,  9  East,  471. 
Harrison  et  ux  v.  Almond,  1  Har.  &  W.  519,  4  Dowl.  321. 
So  if  one  of  two  partners  become  bankrupt,  and  the  other 
make  use  of  the  names  of  the  assignees  jointly  with  his  own, 
in  an  action  against  a  debtor  of  the  firm,  the  court  will  order 
the  solvent  partner  to  give  the  assignees  an  indemnity.  See 
Whitehead  etaly.  Hughes,  2  Dowl.  258.  So  where  the  assig- 
nee of  an  insolvent,  who  was  cestui  que  trust,  brought  an  action 
in  the  names  of  the  trustees,  first  tendering  an  indemnity  as  to 
costs,  the  court  of  Exchequer  stayed  the  proceedings,  until  the 
plaintiffs  should  be  indemnified  to  the  satisfaction  of  the  matter. 
Spicer  v.  Todd,  2  Cromp.  &  J.  165.  In  strictness  in  these  cases 
there  ought  to  be  a  demand  of  indemnity,  before  any  appli- 
cation is  made  to  the  court,  otherwise,  at  least,  the  court  will 
not  give  the  plaintiff  his  costs. 

In  actions  under  40*.]  Where  an  action  is  brought  in  one  of 
the  superior  courts  for  a  sum  under  40*.  (see  6  Ed.\,c.4)t 
and  this  appears  from  the  admission  of  the  plaintiff,  Mettam  v. 
Garment,  2  New  Rep.  84,  or  of  his  attorney,  Kennard  v.  Jones, 
4  T.  R.  495,  or  from  the  affidavit  of  the  defendant  uncontra- 
dicted by  the  plaintiff,  Wellington  v.  Arters,  5  T.  R.  64.  but 
see  Lowe  v.  Lowe,  1  Bing.  270.  Oulton  v.  Perry,  3  But.  1592, 
the  court  will  stay  the  proceedings,  unless  the  cause  of  action  be 
a  debt,  and  there  appear  to  be  no  remedy  for  it  elsewhere.  Har- 
wood v.Lester,  SB.&P.  617.    Rome* v. Williams,  1  D.a Jl.359. 

In  other  Cases.]  Where  the  assigness  of  a  bankrupt  under  a 
separate  commission  had  obtained  a  verdict,  alter  a  joint  com- 
mission had  issued,  and  pending  a  petition  to  supersede  the 
separate  commission :  the  court,  upon  application,  ordered 
execution  to  be  stayed,  and  the  money  to  be  brought  into 
court.    Hodgkinson  v.  Trovers,  1  B.  &  C.  257. 

If  an  action  of  ejectment  be  commenced,  without  the  know- 
ledge or  authority  of  the  lessor  of  the  plaintiff,  the  court  wffl 
stay  the  proceedings.  Doe  d.  Bakery.  Roe,  3  Dowl.  496.  And 
see  Newton  v.  Matthews,  4  Dowl.  237. 

Where  a  person,  indicted  for  felony,  sued  a  banker  for  money 
he  had  deposited  with  him,  and  which  was  thought  to  be  the 
produce  of  the  felony :  the  court  upon  application  stayed  the 
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proceedings,  to  give  time  for  the  trial  of  the  indictment.  Dea- 
kin  v.  Praed,  4  Taunt.  825.     See  Simons  v.  Blake,  4  Dowl.  263. 

But  the  court  have  refused  to  stay  the  proceedings  in  an 
action,  until  after  the  trial  of  aji  indictment  for  perjury,  founded 
upon  the  affidavit  to  hold  to  bail,  Johnson  v.  WanUe,  3  Dowl. 
550,  or  preferred  against  one  of  the  plaintiff's  witnesses.  War- 
wick v.  Bruce,  4  M.  &  S.  140. 

The  court  have  also  refused  to  stay  judgment  and  execution, 
on  the  ground  that  the  plaintiff,  after  verdict,  had  become  an 
alien  enemy.     Vanbrynen  v.  Wilson,  9  East,  321. 


STET  PROCESSUS. 

A  stet  processus  is  an  entry  on  the  record  of  an  action, 
whereby  it  is  ordered  by  the  court,  "  with  the  consent  of  the 
parties  aforesaid,  that  all  further  proceedings  herein  be  stayed ; 
and  let  them  be  stayed  accordingly,"  &c.  See  the  form,  Arch. 
Forms,  562.  The  court  have  no  power  to  order  it,  without  the 
consent  of  both  parties.  Where  a  defendant  became  bank- 
rupt, and  afterwards,  upon  his  attorney  attempting  to  force 
the  plaintiff  on  to  trial,  by  giving  notice  of  trial  by  proviso, 
the  plaintiff  applied  to  the  court  for  leave  to  enter  a  stet  pro- 
cessus :  but  the  court  refused  it,  saying  there  was  no  authority 
to  warrant  such  an  application.  Thompson  v.  Percival,  5  ft. 
&  Ad.  934,  925.  So  where  the  defendant  applied  for  a  stet 
processus,  on  an  affidavit  stating  that  he  had  paid  the  debt  and 
coats  to  the  plaintiff,  and  the  plaintiff  refused  to  consent,  Al- 
denon,  B.  said  that  he  could  not  compel  him  ;  it  was  optional 
with  the  plaintiff  to  do  so  or  not.  Shrimpton  v.  Carter,  3 
Dowl.  648.  If  upon  showing  cause  against  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  the  court  recommend  a  stet  pro- 
cessus, we  have  seen  (ante,  p.  470)  that  if  the  plaintiff  will  not 
consent,  he  must  give  a  peremptory  undertaking ;  if  the  de- 
fendant refuse,  the  court  will  discharge  the  rule,  and  some* 
times  with  costs.     See  Smith  v.  Badcock,  5  Dowl.  91. 


SUGGESTIONS  ON  THE  ROLL. 

Where  a  proceeding,  which  must  appear  upon  the  record,  is 
warranted  by  law,  not  generally  but  only  under  particular  cir- 
cumstances, those  circumstances  must  be  stated  and  explained, 
to  show  the  legality  of  the  proceeding,  otherwise  it  would  appear 
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irregular  and,  probably,  erroneous.  Such  explanation  is  en- 
tered on  the  roll  in  the  form  of  a  suggestion,  after  which  the 
subsequent  proceedings  will  appear  regular  and  warranted 
by  law. 

Thus,  if  jury  process  were  awarded  on  the  roll  to  the  coroner, 
instead  of  the  sheriff,  it  would  be  error,  unless  the  award  were 
preceded  by  a  suggestion,  showing  that  the  sheriff  was  an 
interested  party,  or  otherwise  explaining  the  reason  of  it.  See 
ante,  p.  418.  And  the  same  if  the  venire  were  awarded  to  the 
sheriff  of  a  different  county  from  that  in  which  the  venire  is 
laid.  Id.  See  the  form  of  the  suggestion  in  these  cases,  Arch. 
Forms,  90,  91. 

So  in  debt  on  bond  conditioned  to  perform  covenants,  &c. 
if  in  the  course  of  pleading,  a  breach  of  the  covenant,  &c.  be 
not  alleged,  it  must  be  suggested ;  for  otherwise,  either  the 
plaintiff  would  recover  the  whole  amount  of  the  penalty,  which 
would  be  contrary  to  stat.  8  &  9  W.  3,  c.  1 1,  s.  8,  which  enacts 
that  he  shall  only  recover  damages  for  the  breach;  or  he 
would  recover  damages,  without  anything  appearing  upon  the 
record  to  warrant  such  a  finding.  See  ante,  p.  214, 2 15  ;  and 
see  the  form  of  the  suggestion,  Arch.  Forms,  355. 

So  where  a  plaintiff  recovers  only  such  a  sum,  as  he  might 
have  sued  the  defendant  for  in  a  court  of  requests  or  court  of 
conscience,  if  on  the  record  it  should  appear  that  no  costs 
were  awarded  to  the  plaintiff,  or  that  costs  were  adjudged  to 
the  defendant,  without  explanation,  it  would  be  error ;  and 
hence  the  necessity  of  a  suggestion  in  such  a  case.  See  ante, 
p.  256,  261. 

So  where  a  statute  gives  double  or  treble  costs,  if  it  do  not 
appear  from  the  pleadings  that  the  case  is  within  the  statute, 
the  award  of  double  or  treble  costs  in  such  a  case,  if  unex- 
plained by  way  of  suggestion,  would  be  erroneous ;  and  be- 
sides, the  master  would  have  no  authority  for  taxing  them. 
See  ante,  p.  268. 

So  where  one  of  several  plaintiffs  or  defendants  dies  in  the 
course  of  a  cause,  and  the  action  afterwards  proceeds  against 
the  others,  such  proceeding  would  appear  erroneous,  if  the 
death  were  not  previously  suggested  upon  the  record,  so  as  to 
show  it  to  be  a  case  within  the  stat.  8  &  9  W.  3,  c.  1 1,  s.  7. 
See  ante,  p.  285,  286.  See  the  form  of  the  suggestion,  before 
issue  joined,  Arch.  Forms,  565 ;  after  issue  joined.    Id.  p.  91. 


SUMMONS,  WRIT  OF. 

By  stat.  2  W.  4,  c.  39,  s.  1,  reciting  that  the  process  for  the 
commmencement  of    ersonal  actions  in  the  superior  courts 
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of  law  at  Westminster,  was,  by  reason  of  its  great  variety  and 
multiplicity,  very  inconvenient  in  practice,  it  is  enacted,  "that 
the  process  in  all  such  actions  commenced  in  either  of  the 
said  courts,  in  cases  where  it  is  not  intended  to  hold  the  de- 
fendant to  special  bail,  or  to  proceed  against  a  member  of 
parliament  according  to  the  provisions  contained  in  stat.  6 
Geo.  4,  c.  16,  shall,  whether  the  action  be  brought  by  or  against 
any  person  entitled  to  the  privilege  of  peerage,  or  of  parliament, 
or  of  the  court  in  which  such  action  shall  be  brought,  or  of 
any  other  court,  or  to  any  other  privilege,  or  by  or  against 
any  other  person,  be  according  to  the  form  contained  in  the 
schedule  to  this  act  annexed,  marked  No.  1 ;  and  which  pro- 
cess may  issue  from  either  of  the  said  courts,  and  shall  be 
called  a  writ  of  summons." 

How  directed.]  The  writ  is  directed  to  the  defendant  him- 
self, and  not  to  the  sheriff,  as  the  capiat  and  other  writs  usually 
ajre.     In  the  form  given  in  the  statute,  the  direction  is :  "  To 

C.  D.  of,  $c.  tn  the  county  of ;"  and  by  stat.  2  W.  4,  c.  39, 

s.  1,  "in  every  such  writ  and  copy  thereof,  the  place  and 
county  of  the  residence  or  supposed  residence  of  the  party 
defendant,  or  wherein  the  defendant  shall  be  or  shall  be  sup- 
posed to  be,  shall  be  mentioned."  Where  the  defendant  was 
described  as  of  "  Tnfton  Street,  in  the  county  of  Middlesex," 
without  stating  any  parish,  Littledale,  J.  held  it  to  be  sufficient. 
Cooper  v.  Wheale,  1  Har.  8c  W.  525,  4  Dowl.  281.  Where  the 
defendant  was  described  as  residing  in  B.  street  in  the  county 
of  York,  and  he  actually  resided  in  C.  street  in  Hull :  but  as  B. 
street  was  a  continuation  of  C.  street,  and  the  defendant  lived 
within  twenty  yards  of  the  boundary  line  between  Yorkshire 
and  Hull,  Littledale,  J.  held  it  to  be  sufficient ;  under  the  cir- 
cumstances, his  residence  might  be  "  supposed"  to  be  in  York* 
shire,  within  the  meaning  of  the  act.  J  elks  v.  Fry,  3  Dowl.  37. 
Where  the  writ  described  the  defendant  as  of  Symond's  Inn, 
Chancery  Lane,  in  the  city  of  London,  and  upon  a  motion  to 
set  aside  the  writ,  on  an  affidavit,  that  the  deponent  had  been 
informed  and  verily  believed  that  Symond's  Inn  was  in  Middle- 
sex ;  the  court  held  that  swearing  merely  to  information  and 
belief,  was  not  sufficient  in  such  a  case  to  satisfy  them  that 
the  description  was  wrong,  and  they  refused  the  rule.  Leivis 
v.  Newton,  1  Gale,  288,  4  Dowl.  355.  It  is  not  necessary,  how- 
ever, to  give  the  defendant  any  addition  of  degree  or  mystery 
in  the  writ  or  copy ;  the  statute  does  not  require  it.  Morris  v. 
Smith,  1  Gale,  103,  3  Dowl.  698. 

And  by  R.  G.  M.  3  W.  4,  s.  1,  the  writ  "shall  contain  the 
names  of  all  the  defendants,  if  more  than  one,  in  the  action, 
and  shall  not  contain  the  name  or  names  of  any  defendant  or 
defendants  in  more  actions  than  one."    Formerly  when  writs 
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were  stamped,  you  could  include  only  four  defendants  in  one 
writ ;  and  where  there  were  more  than  four  defendants  in  an 
action,  you  were  obliged  to  sue  out  a  writ  for  every  four.  You 
must  now,  however,  include  all  the  defendants  in  one  action  in 
the  same  writ ;  for  if  your  declaration  be  against  more  defend- 
ants than  are  named  in  one  writ,  the  court  upon  application 
will  set  it  aside  for  irregularity.  On  the  other  hand,  if  you 
declare  against  one  defendant  only,  where  there  are  two  in  the 
writ,  it  will  not  be  irregular ;  Cold/well  v.  Blake,  3  DotcL  656, 
I  Gale,  157.  S tablet  v.  Ashley,  \  B.$  P.  49;  but  you  can- 
not afterwards  declare  against  the  other,  in  a  separate  action. 
Pepper  v.  WhaUey,  IBing.N.C.  71,2  Dowl.82l.  See  ante,  p.  290. 
The  names  also  of  the  plaintiff  and  the  defendant  should  be 
stated  correctly ;  but  a  mistake  in  this  respect,  in  non-bailable 
actions,  is  not  very  material,  as  no  objection  can  be  made 
until  after  the  plaintiff  has  declared,  and  then  only  by  applica- 
tion to  a  judge  at  chambers,  to  compel  the  plaintiff  to  amend 
and  pay  costs.  See  ante,  p.  3.  If  the  action  be  upon  a  bill  of 
exchange,  promissory  note,  or  other  written  instrument,  in 
which  the  defendant  is  described  by  the  initial  letter,  or  a  con- 
traction, of  his  Christian  or  first  name  or  names,  it  shall  be 
sufficient  in  the  writ  to  designate  the  defendant  by  the  same 
initial  letter  or  contraction  of  his  Christian  or  first  name  or 
names,  without  stating  such  Christian  or  first  name  or  names, 
in  full.  3  &  4  W.  4,  c.  42,  «.  12. 

Teste  and  duration  of  the  writ.']  The  writ  "  shall  bear  date  on 
the  day  on  which  it  is  issued,  and  shall  be  tested  in  the  name 
of  the  lord  chief  justice  or  lord  chief  baron  of  the  court  from 
which  the  same  shall  issue,  or  in  case  of  a  vacancy  of  such 
office,  then  in  the  name  of  a  senior  puisne  judge  of  the  said 
court."  2 IV.  4,  c.  39,  s.  12.  And  it  "  shall  not  be  in  force 
more  than  four  calendar  months  from  the  day  of  the  date 
thereof,  including  the  day  of  such  date."  Id.  s.  10.  If  the 
writ  bear  date  on  a  Sunday,  it  is  wholly  void.  Hanson  v. 
Sliackleton,  1  Har.  &  W.  342,  4  DoirJ.  48.  And  the  writ  is 
now  deemed  the  commencement  of  the  action;  therefore 
where  an  assignment  of  a  bail  bond  was  taken  on  the  10th, 
and  a  writ  of  summons  sued  out  on  the  same  day,  but  the  bail 
bond  was  not  in  fact  forfeited  until  the  1 1th,  the  court  upon 
application  set  aside  the  proceedings  as  irregular,  although  tbe 
writ  was  not  served  upon  the  defendants  until  the  11  th.  Jlstvn 
v.  Underhill,  2  DowL  26. 

Cause  of  action,  #c.]  The  form  of  the  writ  given  in  the 
statute,  describes  the  nature  of  the  action  thus  "in  an  actum 
on  promises,  or  as  tbe  case  may  be."  As  to  the  action  of 
astumpsit,  it  roust  be  described  strictly  as  in  this  form ;  and 
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therefore  where  the  writ  described  it  as  "  an  action  of  trespass 
on  the  case  upon  promises/'  the  court  set  it  aside  for  irregu- 
larity. King  v.  Skeffington,  1  Cromp.  &  M.  363.  But  where  it 
was  an  "  action  promises/'  omitting  "  on/'  Littledale,  J.  held 
it  sufficient.  Cooper  v.  fVheale,  1  Hear.  &  W.  525,  4  Dov^l. 
281.  So  describing  it  as  an  action  of  libel,"  Pell  v.  Jackson, 
2  Dowl.  445,  or  "  an  action  of  slander."  Davies  v.  Parker,  2 
Dowl.  537,  or  "  an  action  of  trover,"  tee  Collaghan  v.  Harris, 
2  WUt.  392,  has  been  deemed  sufficient 

Care  must  be  taken  to  state  correctly  the  cause  of  action 
for  which  you  intend  afterwards  to  declare ;  for  if  you  declare 
in  any  other  form  of  action  than  that  described  in  your  process, 
the  court  will  set  aside  the  declaration  for  irregularity,  upon 
the  ground  that  there  is  no  process,  to  warrant  it.  Ante,  p. 
290.  But  where  the  writ  was  in  trespass  on  the  case,  and  the 
declaration  in  trover,  it  was  hoWen  regular.  Bate  v.  Bolton, 
4  Dowl.  160.  Arm"  where  the  writ  was,  to  answer  the  plaintiff 
in  "  a  special  action,"  but  the  declaration  was  on  promises* 
and  the  application  was  to  set  aside  the  declaration:  the  court 
discharged  the  rule,  saying  that  the  irregularity  was  not  in 
the  declaration,  but  in  the  writ.  Moore  v.  Archer,  4  Dowl. 
214.  See  further  upon  this  subject,  ante,  p.  220. 

How  indorsed.']  There  must  be  two  indorsements  on  the 
writ :  the  first  as  to  the  name  and  address  of  the  attorney  or 
plaintiff  who  sues  out  the  writ,  and  which  is  required  by  stat. 
2  W.  4,  c.  39,  s.  12 ;  tee  ante,  p.  221 ;  the  second,  as  to  the 
claim  for  debt  and  costs,  and  which  is  required  by  R.  G.  H.  2 
W.  4,  r.  2,  "  upon  the  copy  of  any  process  served  for  the  pay- 
ment of  any  debt."  See  ante,  p.  222.  The  forms  of  these  in- 
dorsements are  as  follow : 

This  writ  was  issued  by  E.  F.  of  —  attorney  for  thesaid  A.B. 
Or,  This  writ  was  issued  in  person  by  A.B.  who  resides  at  [men- 
tion the  city,  town,  or  parish,  and  also  the  name  of  the  ham- 
let, street,  and  number  of  the  house  of  the  plaintiff's  residence, 
if  any  such.]  2  W.  4,  c.  39,  Sch.  No.  1 .  If  there  be  no  indorse- 
ment of  the  name,  &c.  of  the  attorney,  the  court  will  set  aside 
the  process  for  irregularity.  See  Sheppard  v.  Shum,  2  Tyr. 
742.  Where  the  indorsement  of  the  name,  &c.  of  the  attor- 
nies  was  "  Poole  fy  Gamier,  Or  ay's  Inn,  London,"  it  was  holden 
sufficient,  although  Gray's  Inn  is  in  fact  in  Middlesex ;  but 
Patteson,  J.  admitted  that  it  might  be  otherwise,  if  the  des- 
cription were  that  of  persons  not  attornies.  Engleheart  v. 
Eyre,  2  Dowl.  145.  5.  P.  J  elks  v.  Fry,  3  Dowl.  37.  And  where 
the  writ  is  sued  out  by  two  or  more  attornies  in  partnership, 
it  is  in  all  cases  sufficient  to  state  the  name  of  the  firm,  with- 
out giving  the  Christian  and  surnames  of  each  of  the  partners. 
Pickman  v.  Collis,  3  Dowl.  429.  Hartley  v.  Rodenkurst,  4  Dotvl. 
748.  But  "No.  32,  Great  James  Street,  Bedford  Row/'  without 
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more,  was  holden  insufficient.  Lloyd  v.  Jones,  5  Dowl*  161. 
So  "  Southampton  Buildings,"  without  more,  has  been  deemed 
bad.  Rust  v.  Chine,  3  Dowl.  565.  Where  the  attorney  was 
described  as  attorney  "  for  the  said  plaintif,"  instead  of  "for 
the  said  A.  B"  as  in  the  form  of  the  indorsement  given  by  the 
statute,  it  was  holden  sufficient.  Hmnah  v.  Wyman,  1  Gale, 
105,  3  Dowl.  673.    "Where  the  plaintiff,  who  sued  in  person, 

was  described  as  "  of  — "  instead  of  "  who  reside*  at ," 

as  in  the  above  form,  it  was  holden  sufficient.  Yardley  v.  Jones; 
4  Dowl.  45,  1  Har.  8r  W.  332.  See  Lewis  v.  Davison,  3  DowL 
272.  And  where  attornies,  who  were  plaintiffs  in  person, 
described  themselves  as  "  R.  &  C.  Arden,  who  reside  at  No.  1, 
Clifford's  Inn  Passage,  Fleet  Street,  in  the  city  of  London," 
without  mention  of  the  parish,  it  was  holden  sufficient. 
Arden  v.  Jones,  4  Dowl.  120,  S.  C.  nom.  Arden  ▼.  Garry,  1 
Hodg.  197.  So  "  W.  H.  King,  who  resides  at  7,  Gray's  Inn 
Square,  London,"  was  holden  sufficient.  King  v.  Bionkkouse, 
2  Dowl.  221.    And  see  further,  ante,  p.  221, 222. 

By  R.  G.  M.  3  W.  4,  s.  9,  "  when  the  attorney  actually  suing 
out  the  writ,  shall  sue  out  the  same  as  agent  for  an  attorney 
in  the  country,  the  name  and  place  of  abode  of  such  attorney 
in  the  country  shall  also  be  indorsed  upon  the  said  writ."  The 
indorsement  in  this  case,  may  be  thus :  "  this  writ  was  issued 
by  John  Smith,  of  No.  3,  Elm  Court,  in  the  Temple,  London, 
agent  for  James  Walker  of  Beverley,  in  the  East  riding  of  the 
county  of  York,  attorney  for  the  said  John  Nokes."  Where  a 
writ  is  indorsed  with  the  name  of  an  attorney  as  agent  far  a 
plaintiff  who  sues  in  person,  it  has  not  as  yet  been  decided 
whether  the  plaintiff's  address  shall  also  be  given  in  the  in- 
dorsement with  the  same  particularity  as  is  above  required: 
the  point  was  in  one  case  before  the  court,  but  the  agent's  own 
description  being  insufficient,  the  point  was  not  decided. 
Lloyd  v.  Jones,  5  Dowl.  161. 

The  second  indorsement  is  thust— 

The  plaintiff  claims  [£30  10*.]  for  debt,  and  [£1  17#.  6dJ 
for  costs;  and  if  the  amount  thereof  be  paid  to  the  plaintif  or 
his  attorney  within  four  days  from  the  service  hereof,  further 
proceedings  will  be  stayed."  This  indorsement  is  required  upon 
the  copy  of  every  process  served  "  for  the  payment  of  any  debt." 
R.  O.  H.  2  W.  4,  r.  2,  ante,  p.  222.  And  therefore  it  is  not 
necessary  in  an  action  for  a  trespass  or  tort.  It  has  been 
holden  not  to  be  necessary  even  in  an  action  upon  a  bail  bond 
or  replevin  bond.  Rowland  v.  Dakeyne,  2  Dowl.  832.  Smart 
v.  Lovick,  3  Dowl.  34.  Nor  is  it  necessary,  where  the  plaintiff's 
claim  consists  not  only  of  a  debt,  but  of  a  cause  of  action  for 
damages  also.  Perry  v.  Patchett,  2  Dowl.  667.  But  in  cases 
within  the  rule,  the  indorsement  is  necessary,  although  the 
defendant  be  an  attorney.  Tomkins  v.  Chilcote,  2  Dowl.  187. 
A  claim  of  £20  "  for  debt,  with  interest  thereon  from  the  10th 
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day  of  March  last,  and  £3  for  costs,"  has  been  holden  to  be 
sufficiently  certain.  Coppelo  v.  Brown,  3  Dowl.  166,  8.  P. 
Seaty  v.  Heame,  Id.  196. 

The  court  will  not  amend  the  indorsement,  by  altering  the 
amount  of  the  debt  mentioned  in  it;  and  they  have  holden 
that  a  judge  at  chambers  has  no  power  to  do  so.  Trotter  v. 
Bast,  I  Bing.N.  C.  516.  3  Dowl.  407.  Nor  will  they  allow  it 
to  be  amended  in  any  other  respect;  there  is  only  one  instance 
in  which  they  will  allow  the  indorsement  on  a  writ  of  mesne 
process  to  be  amended,  and  that  is,  in  the  case  of  one  particu- 
lar defect  in  the  indorsement  on  the  capias,  mentioned  ante, 
pp.  57, 227.  And  if  the  attorney  alter  the  writ  himself,  without 
getting  it  re-sealed  before  service,  the  writ  will  be  void.  See 
Bigger*  v.  Sansom,  2  Dowl.  745.    Green  v.  WUks,  4  Dowl.  322. 

How  sued  out,  4rc]  Write  upon  plain  paper  a  precipe  in  this 
or  the  like  form : 

Middlesex:  Writ  of  summon*  for  John  Nokes  against  Joseph 
Styles,  of  Somer's  Place,  Hendon,  in  the  County  of  Middlesex, 
in  an  action  [on  promises'] . 

A.  B.t  attorney, 

,  1838. 

See  as  to  this  peecipe,  ante,  p.  223, 224.  Get  a  blank  writ  on 
parchment,  and  as  many  copies  on  paper  as  there  are  defendants, 
from  the  stationer's;  fill  up  the  writ  very  carefully,  with  the  in- 
dorsements, 8tc,  and  the  copies  exactly  in  the  same  manner; 
then  get  the  writ  signed,  (but  see  Burt  v.  Jackson,  2  Dowl.  141J, 
and  sealed.  As  to  the  effect  of  a  variance  between  the  copy 
and  the  writ,  see  ante,  p.  224.  Chalhley  v.  Carter,  4  Dowl. 
4  80.    Edwards  v.  Collins,  5  Dowl.  227 . 

How  served.]  By  stat.  2  W.  4,  c.  39,  s.  1,  "every  writ  of 
summons  may  be  served  in  the  manner  heretofore  used,  in  the 
county  therein  mentioned,  or  within  200  yards  of  the  border 
thereof,  and  not  elsewhere ;"  and  the  manner  "  heretofore 
used,"  was  by  serving  a  true  copy  of  the  writ  on  the  defendant 
personally.  Fide  infra.  And  the  writ  itself  must  be  shewn  to 
him  if  he  demand  to  see  it,  otherwise  the  service  will  be  set 
aside  for  irregularity,  whether  the  demand  be  made  at  the  time 
of  the  service,  (Thomas  v.  Pearce,  2  B.  4*  C.  761 .  Petit  v.  Am- 
brose, 6  M.  8f  S.  274),  or  within  a  reasonable  time  afterwards. 
Westley  v.  Jones,  5  Moore,  162.  But  merely  leaving  it  with 
the  defendant's  shopman,  Thompson  v.  Pheney,  1  Dowl.  441. 
See  Rhodes  v.  Innes,  7  Bing.  329,  or  at  his  house  or  place 
of  business,  Digby  v.  Thompson,  1  Dowl.  263,  or  sending  it 
by  post,  if  the  defendant  refuse  to  take  in  the  letter,  Redpath 
v.  Williams,  5  Bing.  443.  And  see  Arrowsmith  v.  Ingle,  3 
Taunt.  234,  will  not  be  sufficient.  Where  the  copy  was  per- 
sonally offered  to  the  defendant,  it  has  been  holden,  that 
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placing  and  leaving  it  on  his  shoulder,  Bell  v.  Vincent,  7  D. 
Sf  R.  233,  or  leaving  it  in  his  house,  Bates  v.  Maddison,  1  TOd, 
1 68,  was  sufficient ;  but  merely  tendering  the  copy,  and  upon 
its  being  refused,  taking  it  away,  will  not  be  deemed  good  ser- 
vice. Pigeon  V.  Bruce,  8  Taunt.  410.  If  it  be  doubtful,  upon 
the  affidavits  on  both  sides,  whether  the  service  was  personal 
or  not,  the  court  will  not  interfere,  or  set  aside  the  proceed- 
ings. Morris  v.  Coles,  2  Dotvl.  79.  And  where  a  personal 
service  is  sworn  to,  upon  the  part  of  the  plaintiff,  in  entering  an 
appearance  for  the  defendant,  although  the  party  who  served 
the  writ  may  possibly  have  been  mistaken  in  the  identity  of  the 
defendant,  yet  the  court  will  not  set  aside  the  proceedings, 
unless  the  defendant  make  out  satisfactorily  by  affidavit,  not 
only  that  the  writ  was  not  served  upon  him,  but  that  he  did 
not  afterwards  receive  it,  and  had  not  even  any  knowledge  of 
it.  Phillips  v.  Ensell,  9  DowL  684.  Herbert  v.  Darley,  4  Dovt. 
726.     Williams  v.  Piggott,  5  Dotd.  320. 

Formerly  the  writ  must  have  been  served  within  the  county, 
&c.  to  the  sheriff  of  which  it  was  directed ;  Chase  ▼.  Joyce,  4 
M.  8f  S.  4 1 2 .  Colwell  v.  Vestris,  Id.  4 13  n.  Williams  ▼.  Oregg , 
7  Taunt.  233.  Willis  v.  Pendrill,  2  New  Rep.  167 ;  but  a  ser- 
vice of  the  writ  out  of  the  proper  county  could  not  be  objected 
to,  unless  the  defendant  could  swear  that  the  place  where  the 
writ  was  served  was  not  upon  the  confines  of  the  county,  and 
that,  there  was  no  dispute  as  to  the  boundaries.  Storer  v. 
Ray  son,  3  B.  $  C.  158.  And  see  Coulson  v.  King,  2  Cramp.  4" 
J.  474.  But  the  matter  is  now  rendered  certain ;  for  by  stat. 
2  W.  4,  c.  39,  s.  1,  the  writ  must  be  served  within  "the  county 
therein  mentioned,  or  within  200  yards  of  the  border  thereof; 
and  not  elsewhere ;"  otherwise  the  court  will  set  aside  the 
service  for  irregularity.  In  several  parts  of  England,  there  are 
certain  districts  and  places,  parcel  of  some  one  county,  but 
wholly  situate  within  and  surrounded  by  some  other  county; 
and  by  stat.  2  W.  4,  c.  39,  s.  20,  after  reciting  this,  it  is  enacted, 
"  that  every  such  district  and  place  shall  and  may,  for  the  pur- 
pose of  the  service  and  execution  of  every  writ  and  process, 
whether  mesne  or  judicial,  issued  out  of  either  of  the  said 
courts,  be  deemed  and  taken  to  be  part,  as  well  of  the  county 
wherein  such  district  or  place  is  so  situate  as  aforesaid,  as  of 
the  county  whereof  the  same  is  parcel ;  and  every  such  writ 
and  process  may  be  directed  accordingly,  and  executed  in 
either  of  such  counties." 

The  writ  must  be  served  within  four  months  from  the  date 
of  it,  the  day  of  the  date  being  reckoned  inclusive.  See  2  IV. 
4,  c.  39,  *.  10.  It  may  be  served  at  any  time  of  the  day,  even 
after  1 1  o'clock  at  night.  Upton  v.  Mackenzie,  1  D.&R.  172. 
Priddee  v.  Cooper,  I  Bing.  66.  It  cannot  however  be  served 
on  a  Sunday ;  such  sen-ice  would  be  wholly  void.  Taylor  v. 
Phillips,  3  East,  155. 
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If  it  be  found  impracticable  to  serve  the  defendant  person* 
ally,  and  it  appears  from  circumstances  that  be  keeps  out  of 
the  way  to  avoid  being  served,  in  that  case  the  plaintiff  should 
proceed  for  the  purpose  of  obtaining  a  distringas,  as  directed 
ante,  p.  307,  or  proceed  to  outlawry,  as  directed,  ante,  p.  484. 

By  stat.  2  W.  4,  c.  39,  s.  1,  the  person  serving  such  writ  is 
required  to  indorse  on  the  same,  the  day  of  the  month  and 
week  of  the  service  thereof.  And  by  R.  G.  M.  3  W.  4,  s.  3, 
"  the  person  serving  such  writ  shall,  within  three  days  at  least 
after  such  service,  indorse  on  such  writ  the  day  of  the  week 
and  month  of  such  service;  otherwise  the  plaintiff  shall  not  be 
at  liberty  to  enter  an  appearance  for  the  defendant  according 
to  the  statute}  and  every  .affidavit  upon  which  such  appear- 
ance shall  be  entered,  shall  mention  the  day  on  which  such 
indorsement  was  made."  See  ante,  p.  73.  It  may  be  neces- 
sary to  mention  that  such  affidavit  cannot  be  sworn  before  the 
plaintiff's  attorney,  or  his  clerk.    R.  0.  H.  2  W.  4,  s.  3. 

Alias  and  Pluries  Writs.']  The  writ  of  summons  is  in  force 
for  four  calendar  months;  after  which  of  course  it  cannot  be 
served.  Ante,  p.  612,  and  supra.  But  it  may  be  continued 
by  alias  or  pluries  writs,  (2  W.4,  c.  39,  s.  10),  from  time  to 
time,  until  the  defendant  shall  be  served  personally,  or  such 
circumstances  arise  as  may  satisfy  the  court  that  he  keeps  out 
of  the  way  to  avoid  service,  and  induce  them  to  award  a  dis- 
tringas. Or  the  plaintiff  may  abandon  a  writ  issued  into  one 
county,  and  sue  out  an  alias  or  pluries  writ  into  another 
county,  if  he  think  it  desirable;  in  which  case,  the  defendant 
must  be  described  in  the  writ  of  alias  or  pluries,  as  late  of  the 
place  of  which  he  was  described  in  the  first  writ  of  summons. 
R.  G.  AT  3  W.  4,  t.  6.  So  if  the  first  writ  were  served  upon  a 
wrong  person,  the  plaintiff  may  sue  out  an  alias  upon  it  against 
the  right  defendant,  even  although  the  person  served  may  have 
appeared,  &c.  Clarke  v.  Johnson,  3  D.fyR.  254, 2  B.  #  C.  95. 
And  it  is  not  necessary  that  the  first  writ  should  be  returned 
before  you  sue  out  the  alias,  or  the  alias  returned  before 
you  sue  out  the  pluries,  unless  the  writ  have  been  for  the  pur- 
pose of  saving  the  statute  of  limitations  or  of  proceeding  to 
outlawry.     Gregory  v.  Des  Anges,  5  Daw  1. 193. 

The  following  is  the  form  of  the  alias  and  pluries : 

Victoria,  [&c.]  To  Joseph  Styles  of in  the  county  of  — — , 

late  of in  the  county  of  [the  original  county],  greeting: 

We  command  you  as  before  [or  often]  we  have  commanded  you, 
[&c.  as  in  the  ordinary  form.  R.  G.  M.  3  W.A,s.l.  These 
writs  are  sued  out  in  the  same  manner  as  the  first  writ  of 
summons.    See  ante,  p.  615.] 

Defects  in  the  Writ.]  Defects  in  the  writ  are  taken  advan- 
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tage  of,  in  the  Mine  manner  as  defects  in  the  writ  of  capias. 
See  ante,  p.  226, 227.  and  tee  Ryley  v.  Boissomas,  1  Do»i.  383. 
Smith  v.  Crump,  Id.  519.  Tomkins  v.  CkUeote,  2  Dowl.  187. 
The  application  to  set  aside  the  writ,  copy  or  service,  moat  be 
made  within  four  days  after  service,  whether  it  be  in  term  or 
vacation.  Tyler  v.  Green,  3  Dowl.  439.  Chubb  v.  Nicholson, 
1  Har.  £  W.  666.  Steele  v.  Morgan,  S  D.  $  R.  450.  j*«fe, 
p.  4 14. 


TENDER. 

In  what  cater.]  Where  a  claim  is  made  upon  a  party  for  a 
debt  or  turn  certain,  he  may  tender  such  sum  as  he  considers 
to  be  due,  at  any  time  before  an  action  is  commenced  against 
him  for  it ;  1  Sound,  33,  note  2  ;  and  he  may  then  plead  the 
tender  in  bar  of  the  action.  In  covenant  for  rent,  a  plea  of 
tender  has  been  holden  to  be  a  good  plea.  Johnson  v.  Cloy, 
7  Taunt.  486.  And  it  has  been  holden  to  be  a  good  plea  to  a 
quantum  meruit,  although  the  demand  is  uncertain.  Johnson 
v.  Lancaster,  I  Str.  576.  But  it  cannot  be  pleaded  in  an 
action  for  unliquidated  damages,  such  as  an  action  for  not 
repairing,  Searley.  Barrett,  4  Nev.  &  Af.  200,  or  the  like.  In 
debt  on  a  money  bond,  a  tender  of  the  principal  and  interest 
after  the  day  of  payment,  Underhiil  v.  Matthew*,  Bull.  N.  P. 
171,  or  in  an  action  on  a  bill  of  exchange,  a  tender  after  the 
day  of  payment,  Hume  v.  Peptoe,  8  East,  168,  cannot  be 
pleaded. 

By  and  to  whom.]  The  tender  may  be  made  by  the  party 
himself,  or  by  any  person  authorised  by  him  to  make  it; 
Read  v.  Goldring,  2  Af.  &  S.  86 ;  and  it  may  be  made  to  the 
claimant,  or  to  any  person  authorized  by  him  to  receive  it 
Ooodland  v.  Blewith,  1  Camp.  477.  Moffatt  v.  Parsons,  5 
Taunt.  307.  If  an  attorney  be  authorised  to  demand  pay* 
ment  of  a  debt,  and  he  accordingly  write  to  the  debtor,  re- 
quiring the  money  to  be  paid  to  him  or  to  his  client,  if  the 
money  be  tendered  to  the  attorney,  it  will  be  a  good  tender ; 
but  otherwise,  if  it  be  tendered  merely  to  the  attorney's 
clerk,  Bingham  v.  AUport,  1  Nev.  &  Af.  398,  unless  the  attor- 
ney, by  his  letter,  require  it  to  be  paid,  not  merely  to  him,  bat 
at  his  office,  or  the  like.  Kinton  v.  Braithwaite,  5  Dowl  101. 
A  tender  to  one  of  several  partners,  is  good  as  a  tender  to  slL 
Douglas  v.  Patrick,  3  T.  R.  683. 

How.]  A  tender  in  silver  coin,  is  good  only  for  sums  not 
exceeding  40*.  56  0.  3,  c.  68,  s.  12.    A  tender  in  bank  notes, 
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or  the  notes  of  a  private  banker,  is  not  a  strictly  legal  tender ; 
Origin  t.  Oakes,  2  B.  &  P.  526.  Mills  v.  &tfM,  Part*, 
1 80,  n ;  but  if  the  party  do  not  object  to  it  on  that  ground,  it 
will  be  sufficient.  Brown  v.  Saul,  4  Esp.  267.  WrigrAi  v. 
Read,  5  T.  R.  554.  Lockyer  v.  /ottfii,  PeaAe,  180  ft.  An  offer 
of  a  greater  sum,  to  pay  a  smaller,  and  requiring  change,  is 
not  a  good  tender;  Robinson  v.  Cook,  6  7aimt.  336.  Betterbee 
v.  JDotrit,  3  Omip.  70.  Blow  v.  Russell,  1  Car.  &  P.  365. 
Brady  v.  7on«f,  2D.&A.  305 ;  but  if  the  creditor  in  such  a 
case  only  object  to  the  smaller  sum,  as  not  being  sufficient, 
and  not  to  the  manner  in  which  it  is  tendered,  it  will  be 
deemed  a  good  tender.  Cadman  v.  iMbboch,  5  D.&  R.  289. 
Saunders  v.  Graham,  I  Goto.  HI.  So,  to  make  a  good  tender, 
the  money  should  be  produced,  and  offered  to  the  party ;  see 
Ffmok  t.  Brook,  1  Bing.  N.  C.  253.  Thomas  v.  Evans,  10 
Bast,  101 ;  but  if  the  debtor  have  it  ready  to  produce,  and 
offer  to  pay  it,  but  the  creditor  refuse  to  receive  it,  claiming 
a  larger  sum  to  be  due  to  him,  that  or  the  like  will  dispense 
with  the  production  of  the  money.  Black  v.  Smith,  Peake, 
88.    See  Kraus  Y.  Arnold,  7  Moore,  59. 

The  tender  must  not  he  clogged  with  any  condition,  such  ss 
an  offer  by  the  debtor  to  pay  the  money,  if  the  creditor  will 
give  him  a  receipt  in  full,  Griffith  v.  Hodges,  1  Car.lt  P.  419, 
or  take  it  in  full  of  his  demand,  Cheminant  v.  Thornton,  2 
Car.  &  P.  50.  Evans  v.  Judkins,  4  Camp.  156.  Peacock  v. 
Dickerson,  2  Car.  &  P.  51  n.,  or  give  him  a  stamped  receipt, 
Laing  v.  Meader,  1  Car.  &  P.  257,  ami  see  Ryder  v.  Ld. 
Townsend,  7  D.&R.  119,  or  the  like;  otherwise  it  will  be 
bad. 

The  tender  may  be  avoided,  by  the  creditor,  or  some  person 
authorized  by  him,  (See  Coles  v.  Bell,  1  Camp.  478  n.) 
afterwards  demanding  from  the  defendant  the  exact  sum  ten- 
dered, Rivers  v.  Griffiths,  5  B.&A.  630.  Spibey  v.  Hide,  1 
Camp.  181,  and  the  defendant  refusing  or  neglecting  to  pay  it. 

How  pleaded.']  Get  your  plea  drawn  and  signed  by  counsel. 
Take  it  to  the  master's  office,  and  pay  the  amount  of  the  sum 
tendered  into  court ;  the  clerk  there  will  give  you  a  receipt  for  it 
in  the  margin  of  the  plea.  Then  deliver  your  plea  in  the  ordi- 
nary way.  A  plea  of  tender  as  to  part  of  the  plaintiff's 
demand,  without  paying  the  money  into  court,  can  only  be 
deemed  a  nullity  as  to  so  much,  but  will  not  entitle  the  plaintiff 
to  sign  judgment  by  default  as  to  the  whole.  Chapman  v. 
Hicks,  2  Dowl.  641,  and  see  Bukoer  v.  Home,  1  Nev.  &  M. 
1 17.  Money  deposited  in  lieu  of  bail,  will  not  be  allowed  to 
be  converted  into  a  payment  into  court  under  a  plea  of 
tender.  Stultx  v.  Heneage,  10  Bing.  561,  2  Dowl.  806, 
ante,  p.  203. 
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fn  what  cases.]  Where  no  step  has  been  taken  in  a  cause 
for  four  terms,  the  courts,  in  order  to  prevent  parties  from 
being  taken  by  surprise,  require  that  either  party,  intending 
to  take  any  further  proceeding  in  the  cause,  shall  give  to  the 
other  a  term's  notice  thereof.  This  however  is  not  necessary 
with  respect  to  any  proceeding  after  verdict.  May  v.  Wooding, 
3M.it  S.  500,  but  see  Tipton  v.  Meeke,  8  Moore,  579.  Dean* 
v.  Fuller,  l  Dowl.  675.  Nor  is  it  necessary,  to  enable  the 
defendant  to  go  to  trial  by  proviso,  Theobald  v.  Crickmore, 
2  B.  &  A.  594,  or  move  for  judgment  as  in  case  of  a  nonsuit. 
Manby  v.  fVortly,  2  W.  Bl.  1223.  Doe  v.  Moses,  5  T.  R.  634. 
Shmfield  v.  Laxton,  2  Dowl.  778.  Nor  is  it  necessary  for 
the  plaintiff  to  give  a  term's  notice,  where  his  not  having  pro- 
ceeded arose  from  the  defendant's  having  prevented  or  de- 
layed him,  Bosworth  v.  Philips,  2  W.  Bl.  784.  Hayley  v. 
Riley,  \  Doug.  71.  Watktns  v.  Haydon,  2  W.  Bl.  762,  or  where 
the  proceedings  have  been  delayed  at  the  defendant's  request. 
Bland  v.  Darley,  3  T.  R.  530.    Evans  v.  Dories,  3  Dowl.  786. 

Moving  for  a  concilium,  within  the  four  terms,  although 
the  rule  was  not  served  until  afterwards,  has  been  deemed  a 
proceeding  in  the  cause,  bo  as  to  render  a  term's  notice 
unnecessary.  Bland  v.  Darley,  3  T.  R.  530.  So  is  a  notice 
of  trial,  although  countermanded.  3  East,  2n.  So  where 
plaintiff  gave  notice  of  his  intention  to  proceed,  within  the 
four  terms,  but  took  no  step  in  consequence,  it  was  bolden 
that  this  notice  within  the  year  rendered  the  term's  notice 
unnecessary.    ^Richards  v.  Harris,  3  East,  1 . 

How.]  The  form  of  the  notice  is  usually  thus :  Take  notice 
that  the  [plaintiff]  intends  to  proceed  in  this  cause,  after  the 
end  of  the  next  term,  by  [here  mention  the  proceeding 
intended  to  be  taken.]  Let  it  be  intituled  in  the  court  and 
cause,  and  signed  and  directed,  as  any  other  notice  in  the 
cause.  It  must  be  given  before  the  term ;  and  in  the  vacation 
after  the  term  the  party  may  proceed  in  the  action,  by  taking 
that  step  which  was  mentioned  in  his  notice.  See  MUboume 
v.  Nixon,  2  T.  R.  40.  In  one  case  it  seems  to  have  been 
decided  that,  instead  of  giving  notice  of  an  intention  to  pro- 
ceed, as  for  instance,  notice  of  an  intention  to  give  notice  of 
enquiry,  you  might  at  once  give  the  term's  notice  of  enquiry. 
Smith  v.  Paul,  3  Smith,  101.  But  it  has  since  been  ruled 
otherwise.    Smith  v.  Colman,  MS.  E,  1820. 
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In  what  cases.]  It  is  wholly  in  the  discretion  of  the  court 
whether  they  will  grant  a  trial  at  bar  or  not;  and  their  deter- 
mination  in  this  respect  roust  of  course  depend  upon  the  cir- 
cumstances of  each  particular  case.  R.  v.  Amery,  1  T.  R.  363. 
The  circumstances  which  usually  influence  them  to  grant  it, 
are,  the  great  value  of  the  property,  the  probable  length  of  the 
trial,  and  the  probable  difficulties  that  may  arise  in  it.  See 
Holme*  v.  Brown,  2  Doug.  437.  See  Ld.  Rivers  v.  Pratt,  1 
Brod.  8f  B.  265.  It  cannot  therefore  be  moved  for,  before  the* 
parties  are  at  issue;  for  until  then  it  cannot  be  known  with 
certainty  what  is  to  be  tried,  or  what  difficulties  are  likely  to 
arise;  see  Tyndalw.  Pennington,  I  Ld.Ken.  128;  and  in  ordi- 
nary cases,  the  court  will  not  appoint  a  cause  to  be  tried  at 
bar  in  an  issuable  term.  Coleman  v.  City  of  London,  2  Tidd, 
808.  '  In  granting  it,  the  court  may  impose  what  terms  they 
please  upon  the  party  applying.    Holmes  v.  Brown,  supra. 

But  where  the  crown  is  concerned  in  interest,  the  attorney- 
general,  as  a  matter  of  right,  is  entitled  to  a  trial  at  bar.  Brown 
v.  Ld.  Granville,  i  Har.  8c  W.  270.  Rowe  v.  Brenton,  8  B.SfC. 
737,  even  in  an  issuable  term. 

How.]  Paper  books  of  the  issue  are  made  up,  and  delivered 
to  the  judges,  four  days  at  least  before  the  trial.  The  masters 
and  their  clerks  act  as  the  officers  of  the  court  during  the 
trial.  If  any  point  of  law  arise,  the  judges  may  deliver  their 
opinions  seriatim;  the  chief  justice  or  chief  baron  sums  up 
the  case  to  the  jury,  the  puisne  judges  assisting  him  occasion- 
ally by  reading  the  evidence,  &c. ;  but  it  is  not  usual  for  the 
puisne  judges  to  sum  up  the  case  to  the  jury  separately,  after 
the  chief  justice  has  done  it.  MS.  B.  1439—1441.  Trial  of 
the  Sevt*n  Bishops,  12  State  Tr.  426.  The  other  proceedings  at 
the  trial  are  the  same  as  in  ordinary  cases. 

If  the  verdict  be  against  evidence,  there  may  be  a  new  trial. 
Musgrave  v.  Nevinson,  Ld.  Raym.  1358. 
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The  order  in  which  Causes  are  tried  ]  In  London  and  Mid- 
dlesex, and  on  circuit,  there  is  always  a  list  of  the  causes 
made  out,  giving  the  name  of  each  cause  in  the  order  in  which 
it  was  entered,  with  the  names  of  the  attornies  of  the  respec- 
tive parties.   In  London  and  Middlesex,  there  is  also  a  written 
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list  for  each  day  of  the  sittings,  stating  the  names  of  so  many 
of  the  causes  in  the  printed  list  as  the  chief  justice  or  judge  at 
nisi  prius  intends  to  try  in  the  course  of  the  day.  And  the 
met  of  a  cause  being  in  this  written  list,  is  notice  to  the  attor- 
nies  on  both  sides  that  it  may  be  taken  at  any  time  of  the 
day;  therefore,  where  a  cause  had  been  for  several  days  in  that 
list,  and  was  at  length  tried  out  of  its  order  as  an  undefended 
cause,  in  the  absence  of  the  defendant's  attorney,  the  court 
refused  to  grant  a  new  trial  except  on  payment  of  costs,  par- 
ticularly as  it  did  not  appear  at  what  time  counsel  was  in- 
structed. Fourdtrinier  v.  Bradbury,  3  B.SfA.  328.  And  the 
judge  has  tried  a  cause  in  the  printed  list,  which  was  not  in 
the  written  list  of  the  day,  where  there  was  no  substantial 
defence,  and  the  defendant's  counsel  and  attorney,  though  un- 
willing, were  ready  to  try;  and  the  court  in  that  case  refused 
a  new  trial,  there  being  no  affidavit  of  merits,  Biackhurst  v. 
Bulmer,  5  B.$  A.  901. 

At  the  assizes,  where  the  county  is  very  large,  such  as 
Yorkshire  or  Lancashire,  the  causes  from  each  divi- 
sion of  the  county,  according  to  the  residence  of  the  plain- 
tiff's attornies,  are  respectively  classed  together,  forming  a  list 
by  themselves ;  and  these  lists  are  taken  in  such  order  as  the 
judges  of  the  circuit  may  appoint,  which  is  usually  advertised 
in  the  public  papers,  or  may  be  known  by  application  to  the 
town  agent  of  the  sheriff  of  the  county. 

It  may  be  necessary  to  mention,  that  it  is  discretionary  with 
a  judge  at  nisi  prius,  whether  he  will  try  an  idle  or  frivolous 
cause  or  not;  Robinson  v.  Af earns,  6  D.  8f  R.  26 ;  if  indeed  he 
do  try  it,  and  the  plaintiff  recover  a  legal  verdict,  it  will  be  no 
ground  for  disturbing  it.    Id. 

As  to  the  entry  of  the  cause  for  trial,  see  ante,  p.  458.  And 
as  to  the  alteration  of  the  distringas  and  clause  of  nut  prius, 
where  the  cause  has  before  been  made  a  remanet,  see  ante, 
p.  459. 

Cause  catted  on  and  jury  neurit.]  The  associate  or  officer 
acting  for  him,  calls  the  name  of  the  cause  in  its  order,  (vide 
supra),  and  the  names  of  the  attornies  of  the  respective  par- 
ties ;  and  then,  if  no  application  be  made  to  put  off  the  trial, 
or  if  made  and  refused,  (see  ante,  p.  530J,  or  if  no  plea  puis 
darrein  continuance  be  put  in,  {see  ante,  p.  514.),  the  jury  are 
called  and  sworn.  If  either  party  wish  to  challenge  the  whole 
array  of  the  jurors;  or  some  individual  amongst  them,  he  must 
do  so  after  a  full  jury  have  appeared,  R.  v.  Edwards,  4  B.$A. 
471,  and  before  they  are  sworn.  Challenges,  however,  either 
to  the  array  or  polls,  seldom  occur  in  practice  at  present :  if 
the  sheriff  be  interested,  &c.  the  court  upon  application  will 
award  the  venire,  to  the  coroners,  &c. ;  see  ante,  p.  218;  and 
if  there  be  any  objection  to  any  particular  juryman,  the 
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ciate,  upon  application  by  the  counsel  of  either  party,  will 
refrain  from  calling  him. 

Caw  stated.]  The  counsel  for  the  plaintiff  always  opens  the 
case.  But  it  depends  upon  the  nature  of  the  pleadings  as  to 
which  party  is  entitled  first  to  address  the  jury :  and  the  gene- 
ral rule  upon  the  subject  is,  that  the  party  who  has  added 
the  similiter,  (supposing  there  to  be  but  one  issue) ,  has  a  right 
to  begin ;  or  if  there  be  two  or  more  issues,  then  if  the  plain- 
tiff have  added  the  similiter  in  any  one  of  them,  he  has  a  right 
to  begin.  Thus,  in  debt  on  bond,  if  the  defendant  have  pleaded 
solvit  ad  diem  only,  he  must  begin.  Sandford  v.  Hunt,  I  Car, 
$  P.  1 18.  So  if  payment  alone  be  pleaded,  Richardson  v.  Fell, 
4  Dowl.  10,  or  coverture  only,  Loamy.  Higgins,  3  Stark.  178, 
or  a  justification  only,  Bedell  v.  Russell,  I  Ry.  8f  M.  293,  and 
issue  be  joined  upon  it,  the  defendant  must  begin.  So,  in 
ejectment  by  heir  at  law  against  devisee,  &c.  the  defendant,  if 
he  will  admit  the  lessor  of  the  plaintiff  to  be  heir  at  law,  shall 
begin ;  or  if  the  lessor  of  plaintiff  claim  under  a  will,  and  the 
defendant  claim  under  a  codicil  to  the  same  will,  the  defen- 
dant, if  he  will  admit  the  due  execution  of  the  will,  shall  be 
entitled  to  begin.  Doe  v.  Corbett,  3  Camp.  368.  There  are 
some  exceptions  however  to  this  rule :  where  in  trespass  for 
breaking  and  entering  a  close,  the  defendant  pleaded  not  guilty 
as  to  the  vi  et  armis,  and  justified  as  to  the  residue  of  the  tres- 
pass, Bayley,  J.  held  that  as  there  was  substantially  but  one 
plea,  (the  justification)  and  issue  joined  upon  it,  the  defendant 
should  begin.  Jackson  v.  Hesketh,  2  Stark.  518.  S.  P.,  Hodges 
v.  Holden,  3  Camp.  366.  At  one  time  it  was  holden  that 
where  the  plaintiff  had  to  prove  the  amount  of  his  damages, 
he  was  entitled  to  begin :  see  Robey  v.  Howard,  2  Stark,  555 ; 
but  this  has  since  been  ruled  otherwise,  Bedell  v.  Russell,  I  Ry. 
Sf  M.  293.  Cooper  v.  fVakley,  I  Moody  %  M.  248,  and  the 
practice  is  now  as  above  mentioned. 

One  counsel  only  can  address  the  jury  for  the  plaintiffs, 
however  numerous  the  plaintiffs  may  be.  Even  in  ejectment, 
although  there  be  several  lessors  of  the  plaintiff,  all  separately 
interested,  only  one  counsel  will  be  allowed  to  address  the 
jury  for  all.  Doe  v.  Bromly,  6  D.  8f  R.  292.  As  to  defendants, 
if  they  defend  jointly,  it  is  clear  that  but  one  counsel  can 
address  the  jury  for  all ;  and  even  if  they  defend  separately, 
by  different  attornies,  yet  if  they  have  in  fact  the  same  inte- 
rest, it  has  been  ruled  that  but  one  counsel  can  address  the 
jury  for  all;  Chippendale  v.  Mason,  4  Camp.  174;  but  this 
has  since  been  overruled  by  the  court  of  exchequer.  Ridgway 
v.  Phillips,  etal.3  Dowl.  154. 

Formerly  it  was  holden  that  if,  where  the  plaintiff  begins, 
the  nature  of  the  defence  appear  from  the  pleadings  or  from 
any  notice,  &c.  the  plaintiff's  counsel  was  bound  to  open  the 
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whole  case,  not  only  the  case  upon  the  part  of  his  client,  bat 
also  with  respect  to  the  defence ;  and  that  any  witnesses  he 
had  to  disprove  the  latter,  he  must  call  them  in  the  first  in- 
stance. See  Loam  v.  Higgins,  3  Stark.  178.  But  the  practice 
is  now  otherwise :  the  plaintiff  goes  through  his  case,  without 
going  into  the  matter  of  defence ;  the  defendant  then  states 
and  proves  his  defence ;  and  if  he  give  evidence  in  proof  of  it, 
the  plaintiff  may  then  call  witnesses  or  give  evidence  in 
answer  to  it,  the  defendant  is  entitled  to  reply  upon  this  evi- 
dence, and  the  plaintiff  is  then  entitled  to  the  general  reply 
If  counsel,  in  addressing  the  jury,  make  use  of  expressions 
which  may  be  deemed  injurious  to  individuals,  no  action  will 
lie  against  him  for  doing  so ;  Hodgson  v.  Scarlet,  I  B.  4*  A.  232 ; 
but  an  action  may  be  maintained  against  any  person  who 
afterwards  publishes  it.    Flint  v.  Pike,  6  D.  %R.  528. 

If,  upon  the  cause  being  called  on,  the  plaintiff  do  not  appear, 
the  defendant  may  require  him  to  be  called,  and  nonsuit;  but 
a  verdict  cannot  be  taken  against  him,  even  although  the  proof 
of  the  issue  be  upon  the  defendant,  Aldcrsonw.  Show,  3  Btng. 
290,  or  the  defendant  have  taken  down  the  record  by  proviso. 
Ante,  p.  463.  If  the  plaintiff  be  present,  and  the  defendant 
not,  the  plaintiff  may  go  into  his  case,  as  if  the  action  woe 
undefended.  But  if  both  be  present,  and  the  plaintiff  be  not 
prepared,  if  the  judge  will  not  put  off  the  trial,  the  plaintiff, 
by  his  counsel  or  attorney,  should  withdraw  the  record ;  4*» 
Mailings  v. ,  5  Taunt.  88 ;  it  may  be  necessary,  how- 
ever, to  state,  that  merely  a  retainer,  without  a  brief,  will  not 
authorize  counsel  to  withdraw  a  record  AUitbol  v.  Bnu- 
ditto,  3  Taunt.  225. 

Examination,  fyc.  of  witnesses.]  The  counsel,  who  first  si- 
dresses  the  jury,  adduces  evidence  or  calls  witnesses  to  prove 
the  case  he  has  stated.  The  witnesses  are  first  examined  by 
the  counsel  for  the  party  calling  them,  then  cross-examined  by 
the  counsel  of  the  opposite  party,  and  lastly  re-examined  (if  ne- 
cessary) by  the  counsel  of  the  first  party.  As  to  the  examina- 
tion, Cross-examination  and  re-examination  of  witnesses,  see 
Arch.  PL  &  Ev.  481,  485.  488.  Where  there  are  several 
counsel,  the  leader  may,  if  he  will,  interpose,  and  take  the  ex- 
amination out  of  the  hands  of  his  junior.  Doe  v.  Hoe,  2 
Camp.  280. 

Defence.']  After  the  counsel,  who  first  addressed  the  jury, 
has  closed  his  case,  the  leading  counsel  for  the  opposite  party 
then  addresses  the  jury  in  his  turn,  and  either  contents  himseh 
with  remarking  upon  the  case  made  out  by  his  opponent,  or 
states  his  client's  case,  and  calls  witnesses  or  adduces  other 
evidence  to  prove  it.  Sometimes  in  actions  ex  dekcto  against 
two  or  more,  if  the  plaintiff  fail  to  give  evidence  against  one 
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of  the  defendants,  his  co-defendants  may  apply  to  have  him 
acquitted,  in  order  to  avail  themselves  of  his  testimony ;  and 
the  judge  will  accordingly  order  it,  even  before  the  defendants 
have  entered  upon  their  defence.    Arch.  PI.  8f  Ev.  41\. 

JZajrfy.]  If  the  second  party,  who  has  addressed  the  jury,  call 
witnesses,  the  other  party  will  be  entitled  to  the  general  reply; 
or  if  he  call  witnesses  in  reply,  as  mentioned  ante,  p.  624,  the 
counsel  for  such  second  party  may  then  observe  upon  such 
evidence,  confining  his  observations  strictly  to  the  evidence  in 
reply,  and  the  counsel  for  the  first  party  will  then  be  entitled 
to  the  general  reply. 

Summing  up.]  After  the  case  is  closed  on  both  sides,  the 
judge  sums  up  the  evidence  to  the  jury,  making  such  remarks 
upon  it  as  he  may  think  fit,  and  stating  to  them  the  law  upon 
the  subject.  In  cases  of  consequence,  it  may  be  prudent  for 
the  attorney,  who  attends  the  trial  of  the  cause,  to  take  notes 
of  this  summing  up,  and  indeed  of  the  evidence,  and  what 
passes  at  the  trial,  altogether. 

As  to  withdrawing  a  juror,  see  onto,  p.  433.  This  has  not 
necessarily  the  effect  of  putting  an  end  to  the  action ;  see 
Saunderson  v.  Nestor,  1  Ry.  Sf  M.  400.  Thomas  v.  Lewis,  5 
Dowi.  395 ;  but  if  from  circumstances  it  appear  that  it  was 
the  intention  of  the  parties  thereby  to  put  an  end  to  the 
action,  if  the  plaintiff  afterwards  either  continue  the  same 
action,  or  bring  another  for  the  same  cause,  the  court  upon 
application  will  stay  the  proceedings,  deeming  the  withdrawing; 
of  the  juror  equivalent  to  an  undertaking  by  the  plaintiff  not 
to  proceed  further  in  the  matter.  Moscati  v.  Lawson,  1  Har. 
*  W.  572. 

Nonsuit,  verdict,  fyc]  As  to  nonsuit,  see  ante,  p.  463.  A  non- 
suit for  variance,  is  not  by  any  means  so  usual  now  as  formerly, 
the  judge  having  now  in  most  cases  the  power  of  amending  the 
record  at  the  trial.  It  is  very  usual  at  the  trial,  where  it  is 
doubtful  whether  the  action  will  lie,  for  the  judge,  after  taking 
the  opinion  of  the  jury  as  to  the  amount  of  damages,,  and  as 
to  any  other  facts  he  may  think  necessary,  either  to  nonsuit 
the  plaintiff,  giving  him  leave  to  move  to  set  aside  the  non- 
suit and  enter  a  verdict, — or  to  direct  a  verdict  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  set  aside  the  verdict 
and  enter  a  nonsuit.  See  Treacher  v.  Hinton,  4  £.  &  A.  413, 
and  onto,  p.  451.  Without  such  leave,  however,  neither  of 
these  motions  can  be  made.    Ante,  p.  464,  451. 

If  the  cause  last  more  than  a  day,  in  civil  cases,  and  even  in 
eases  of  misdemeanor,  the  jury  at  night  are  allowed  to  retire 
to  their  homes  or  lodgings,  the  judge  usually  cautioning  them 
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not  to  hold  communication  with  any  person  on  the  subject  oj 
the  action.   See  R.  v.  Kinnear,  2  B.  8f  A.  462. 

If  the  jury  cannot  agree  upon  their  verdict,  the  judge  may 
discharge  them  ;  and  he  usually  does  so,  after  they  have  been 
one  night  locked  up  in  the  jury  room,  deliberating  upon  their 
verdict.  He  cannot,  however,  instead  of  thus  discharging  the 
jury,  nonsuit  the  plaintiff,  without  his  consent.  Dewar  v. 
Pu'rday,  1  Har.  &  W.  227. 4  Nev.  $  M.  633.  Discharging  the 
jury,  thus,  has  the  same  effect  as  withdrawing  a  juror,  and 
does  not  put  an  end  to  the  action  ;  and  where  a  plaintiff,  in 
such  a  case,  instead  of  afterwards  proceeding  in  the  same 
action,  brought  a  new  action  for  the  same  cause,  the  court  on 
application  stayed  the  proceedings,  but  refused  the  defendant 
his  costs  in  the  latter  suit.  Everett  v.  Youells,  3  B.  $  Ad.  349. 
Where  a  jury  are  discharged,  the  party  ultimately  succeeding 
will  not  be  entitled  to  the  costs  of  that  trial.  Seally  v.  Powis, 
1  Har.  8f  W.  118.     Waite,  v.  Spurgin,  4  Dowl.  575. 

As  to  the  verdict  generally,  see  pott,  p.  628 ;  and  as  to  dam- 
ages, see  ante,  p.  282.  The  judge  at  the  trial  will  not  compel 
the  plaintiff  to  elect  on  what  counts  he  will  take  the  verdict. 
Ferguson  v.  Clarke,  2  Stark,  442. 

As  to  applying  for  the  costs  of  a  special  jury,  see  ante, 
p.  431. 

And  as  to  applying  for  the  judge's  certificate,  (where  the  ver- 
dict in  assumpsit,  debt  or  covenant  is  under  £20.)  that  the 
cause  was  fit  to  be  tried  at  ni$i  print,  in  order  to  obtain  the 
larger  costs  given  in  other  causes  at  nisi  print,,  see  ante, 
p.  276. 

Certificate  for  immediate  execution.]  By  stat.  1  W.  4,  c.  7,  s. 
2,  in  all  actions  brought  in  the  courts  of  law  at  Westmin- 
ster, "  it  shall  be  lawful  for  the  judge  before  whom  issue  joined 
in  any  such  action  shall  be  tried,  in  case  the  plaintiff  or  de- 
mandant therein  shall  become  nonsuit,  or  a  verdict  shall  be 
given  for  the  plaintiff  or  demandant,  defendant  or  tenant,  to 
certify  under  his  hand  on  the  back  of  the  record,  at  any  time 
before  the  end  of  the  sittings  or  assizes,  that  in  his  opinion 
execution  ought  to  issue  in  such  action  forthwith,  or  at  some 
day  to  be  named  in  such  certificate,  and  subject  or  not  to  any 
condition  or  qualification,  and  in  case  of  a  verdict  for  the 
plaintiff,  then  either  for  the  whole  or  for  any  part  of  the  sum 
found  by  such  verdict." 

The  application  for  this  purpose,  is  usually  made  by  counsel, 
immediately  after  the  verdict  is  delivered ;  and  it  is  imprudent 
to  defer  it,  at  least  for  any  great  length  of  time,  as  the  circum- 
stances of  the  case  may  not  then  be  fresh  in  the  recollection 
of  the  judge,  and  there  may  consequently  be  a  risk  of  having 
the  application  refused.    It  is  seldom  made  on  the  part  of  a 
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defendant,  and  it  is  only  under  very  peculiar  circumstances 
that  a  judge  would  certify  in  such  a  case.  And  upon  the  part 
of  a  plaintiff,  this  certificate  is  usually  granted  only  in  actions 
upon  bills  of  exchange  or  promissory  notes  for  goods  sold, 
work  and  labour,  money  lent,  paid,  or  had  and  received,  and 
the  like;  and  it  is  never  granted  in  cases  where  a  material 
point  has  arisen  at  the  trial,  and  upon  which  it  is  fair  the  de- 
fendant should  have  an  opportunity  to  take  the  opinion  of  the 
court.  'Where  such  a  certificate  for  execution  is  given,  it  does 
not  prevent  the  defendant  from  moving  for  leave  to  enter  a 
suggestion  on  the  roll,  under  a  court  of  requests  act,  to  deprive 
the  plaintiff  of  costs,  at  any  time  before  the  expiration  of  the 
usual  time  for  moving  for  a  new  trial.  Badley  v.  Oliver,  1 
Cromp.  8f  M.  219. 


VENIRE  DE  NOVO. 

In  what  case*.]  Where  there  is  an  imperfect  or  defective 
finding  by  a  jury,  the  court  will  award  a  venire  de  novo.  See 
Goodtitte  v.  Jones,  7  T.  R.  52.  Thus,  where  in  assumpsit, 
case  or  trespass,  issue  is  joined  upon  a  plea  in  abatement,  and 
the  jury  find  for  the  plaintiff  on  the  issue,  but  assess  no 
damages,  the  court  will  award  a  venire  de  novo.  Eukorn  v. 
Lemaitre,  2  fVils.  367.  So  in  an  action  on  a  bond,  condi- 
tioned for  the  performance  of  covenants,  &c.  within  stat. 
8  8t  9  W.  3,  c.  1 1,  s.  8,  (tee  ante,  p.  214),  if  the  jury  do  not 
assess  damages  for  the  breaches,  a  court  of  error  will  award  a 
venire  de  novo.  Hardy  v.  Bern,  5  T.  R.  540,  636.  So,  where 
the  jury  find  a  verdict  for  the  plaintiff,  and  do  not  assess 
damages  where  they  ought,  if  their  finding  be  in  the  nature  of 
a  verdict,  and  not  of  an  inquest,  so  that  the  omission  cannot 
be  remedied  by  a  writ  of  enquiry,  (see  ante,  p.  338),  a  court 
of  error  would,  it  seems,  award  a  venire  de  novo.  So  where 
there  were  several  pleas,  and  the  jury  found  a  verdict  upon 
one  of  them  only,  for  the  defendant,  and  that  plea  afterwards 
was  found  to  be  bad,  a  court  of  error  awarded  a  venire  de 
novo.  Hick  v.  Keats,  6  D.  $  R.  68.  And  where  a  person 
not  summoned  on  the  jury,  was  sworn  and  served  upon  it, 
the  irregularity  being  noticed  before  verdict,  the  court 
awarded  a  venire  de  novo.  Dovey  v.  Hobson,  6  Taunt.  460. 
So,  upon  a  bill  of  exceptions  as  to  the  admissibility  of  evi- 
dence, if  the  evidence  be  decided  to  have  been  inadmissible, 
the  court  of  error  will  award  a  venire  de  novo.  Davies  v. 
Pierce,  2  T.  R.  125.  But  a  court  of  error  cannot  award  a 
venire  de  novo,  where  the  proceedings  have  originated  in 
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an  inferior  court.  Trevor  v.  Wall,  1  T.  R.  151.  Bishop  r. 
Kaye,  3  B.  fy  A.  610.  Alao  where  some  counts  in  a  declara- 
tion for  verbal  slander  were  good  and  some  bad,  and  general 
damages  were  given,  the  court  held  that  it  was  not  a  case  in 
which  they  could  award  a  venire  de  novo,  and  they  therefore 
arrested  the  judgment.  Holt  v.  Scholefield,  6  T.  R.  691.  See 
ante,  p.  104. 

Costs."]  Where  a  venire  de  novo  is  awarded,  the  party  ulti- 
mately succeeding  is  entitled  only  to  the  costs  of  the  second 
trial,  not  of  the  first.  Lickbarrow  v.  Mason,  6  T.  R.  131.  and 
see  Bird  v.  Applet  on,  1  East,  111.  The  court  have  no  discre- 
tion in  this  case ;  they  cannot  award  the  costs  of  the  first 
trial  to  either  party,  whatever  may  be  the  event  of  the  second. 
Edwards  v.  Brown,  1  Cromp.  &  J.  354. 


VERDICT. 

General  Verdict.]  A  general  verdict  is,  where  the  jury  find 
for  one  or  other  of  the  parties,  or  partly  for  one,  partly  for  the 
other,  without  stating  the  facts  from  which  they  have  drawn 
their  conclusion.  They  may  find  wholly  for  the  plaintiff,  on  all 
the  issues,  or  wholly  for  the  defendant :  if  for  the  plaintiff,  al- 
though the  verdict  be  general  on  all  the  counts  of  the  decla- 
ration, yet  if  the  declaration  contain  two  or  more  counts  for 
the  same  cause  of  action,  it  is  optional  with  the  plaintiff  to 
enter  it  on  which  of  these  counts  he  pleases ;  the  judge,  at  the 
trial,  indeed,  will  not  compel  him  then  to  elect  on  which 
count  or  counts  he  will  enter  it,  Ferguson  ▼.  Clarke,  2  Stark, 
442,  but  the  court  will,  in  the  following  term.  Lee  v.  Mug- 
geridge,  5  Taunt.  42.  And  if  he  make  a  mistake  in  this 
respect,  by  entering  the  verdict  on  a  count  that  is  bad  in  law, 
the  court  will  in  general  give  him  leave  to  amend  the  postea  In 
this  respect,  by  entering  the  verdict  on  some  other  good  count, 
see  ante,  p.  65,  if  the  application  be  made  in  time ;  see  Har- 
rison v.  King,  1  B.  8c  A.  161 ;  but  the  court  have  refuted  to 
entertain  an  application  by  the  defendant,  to  confine  the  ver- 
dict to  particular  counts,  where  a  general  verdict  for  the  plain- 
tiff had  been  taken  at  the  trial,  by  consent,  on  all  the  counts. 
Martin  v.  Coleman,  1  Har.  8c  W,  86. 

Or  the  jury  may  find  for  the  plaintiff  on  some  of  the  issues, 
and  for  the  defendant  on  others.  If  the  defendant  have  pleaded 
specially,  as  well  as  the  general  issue,  the  plaintiff  should  take 
care  to  have  all  the  issues,  not  proved  by  the  defendant  to  be 
found  for  him,  even  although  the  defendant  may  have  nc- 
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reeded  upon  a  plea,  which  is  an  answer  to  the  whole  action ; 
for  even  in  that  case,  a  verdict  for  the  plaintiff  on  some  of  the 
issues,  may  make  a  material  difference  to  him  with  respect  to 
costs.  See  ante,  p.  262.  And  if  there  be  any  defect  in  the 
plea  on  which  the  defendant  has  succeeded,  so  as  to  render  it 
at  all  probable  that  the  court  may  give  the  plaintiff  judgment 
ntmobwtante  verdicto  with  respect  to  it,  the  plaintiff  should  have 
damages  assessed  for  him  upon  the  other  issues ;  for  he  will  pro- 
bably not  be  able  afterwards  to  remedy  the  omission  by  a  writ 
of  enquiry.  See  ante,  p.  338.  On  the  other  hand,  the  de- 
fendant should  take  care,  where  there  are  several  counts  in  the 
declaration,  that  a  verdict  be  given  for  him  on  all  those  counts 
which  are  not  proved,  in  order  that  he  may  be  allowed  his 
coats  upon  those  issues.     See  ante,  p.  262. 

And  not  only  may  the  jury  And  on  some  of  the  i«wies  for 
one  party,  some  for  another,  but  where  a  plea  can  be  construed 
diatributively,  such  as  a  ri^ht  of  way  for  carriages  and  on  foot, 
R.  O.  H.  4  W.  4,  V.  t.  4 — 6,  or  a  right  of  way  to  bring  water 
and  goods,  Knight  v.  Woore,  5  Dowl.  201,  or  the  like,  the  jury 
may  find  for  the  defendants  as  to  part  of  the  plea,  and  for  the 
plaintiff  as  to  the  residue.  So  in  ejectment  for  several  tene- 
ments, the  jury  may  find  for  the  plaintiff  as  to  some,  and  for 
the  defendants  as  to  others.  See  Doe  v.  Errington,  ante,  p. 
264.  And  the  same  in  covenant,  where  there  are  several 
breaches  assigned. 

So,  in  trespass,  case,  trover,  or  ejectment,  against  two  or 
mors  defendants,  the  jury  may  find  a  verdict  against  some,  and 
acquit  the  others.  Cooper  v.  South,  4  Taunt.  802.  Brcthrrton 
v.  Wood,  3  Brod.  $  B.  54.  This,  however,  cannot  be  done  in 
actions  on  contracts,  but  if  the  jury  think  that  the  case  is  not 
proved  against  any  of  the  defendants,  they  should  give  a  ver- 
dict generally  for  all. 

Care  must  be  taken  not  to  take  the  verdict  for  more  dam- 
ages than  are  laid  in  the  declaration.  See  ante,  p.  58.  But  a 
mistake  in  this  respect  may  be  remedied  by  entering  a  remitti- 
tur damna  for  the  excess.    See  ante,  p.  534. 

Special  Verdict. 

A  jury  may,  if  they  will,  find  the  facts  specially,  leaving  the 
conclusion  of  law  to  be  decided  by  the  court.  And  where,  in 
trespass  to  a  fishery,  justifications  were  pleaded,  and  the  jury 
found  the  defendant  justified  on  one  issue,  and  stated  the 
right  under  which  they  found  him  to  be  so  justified :  the 
court  held  that  such  finding  might  be  treated  as  a  special 
verdict.  Bennett  v.  Cotter t  8  Taunt.  183.  It  is  not  very  usual, 
however,  for  juries  to  insist  upon  giving  a  special  verdict;  it 
is  usually  done  by  direction  of  the  judge,  upon  the  suggestion 
or  at  the  request  of  the  parties  or  either  of  them.  See  Rickettj 
v.Salvey,  1  Chit,  108,115. 
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At  the  trial,  notes  are  taken  by  both  parties  of  the  facts  ad- 
mitted or  proved ;  and  if  any  fact  be  controverted,  the  judge, 
after  evidence  given  on  both  sides,  will  take  the  opinion  of  the 
jury  upon  it.  The  special  verdict  is  afterwards  drawn  by  the 
junior  counsel  for  the  plaintiff,  and  settled  by  the  juaior 
counsel  for  the  defendant.  It  is  then  set  down  for  argument, 
paper  books  delivered  to  the  judges,  &c.  in  precisely  tie  sane 
manner  as  a  demurrer,  the  same  rules  mentioned,  ante,  p*  303, 
as  regulating  the  practice  in  this  respect  as  to  demurrers  ex- 
tending equally  to  special  verdicts.  In  arguing  it,  the  counsel 
for  the  plaintiff  is  heard  first,  then  the  counsel  for  the  defen- 
dant, and  lastly  the  counsel  for  plaintiff  in  reply.  As  soon  as 
the  court  pronounce  their  decision,  judgment  may  be  entered, 
and  costs  taxed,  for  the  plaintiff  or  the  defendant,  accordingly. 

A  special  verdict  is  always  entered  on  the  record,  upon 
making  up  the  roll.  See  the  form  of  the  postea,  Arch.  Forwu, 
154 ;  and  of  the  judgment,  Id.  155,  156.  If  therefore  the  un- 
successful party  be  dissatisfied  with  the  decision  of  the  court, 
he  may  bring  a  writ  of  error,  and  have  the  opinion  of  a  court 
of  error  upon  the  subject. 

The  execution  after  judgment  on  a  special  verdict,  is  the 
same  as  in  ordinary  cases. 


VIEW. 


.  By  8tat  6  G.  4,  c  50,  s.  23,  the  court  or  a  judge  may  order, 
in  the  distringas  or  habeas  corpora,  that  the  sheriff  shall  have 
six  or  more  of  the  jurors,  returned  to  try  the  cause,  {who" 
shall  be  consented  to  by  the  parties,  or  nominated  by  the  she- 
riff in  case  the  parties  cannot  agree),  at  the  place  in  question, 
some  convenient  time  before  the  trial,  and  that  the  place  in 
question  shall  be  then  and  there  shewn  to  them,  by  two  per* 
sons  to  be  named  in  the  writ,  and  appointed  by  the  court  or 
judge ;  and  the  sheriff  shall  afterwards,  by  a  special  return 
upon  the  distringas  or  habeas  corpora,  certify  that  the  view  has 
been  had,  according  to  the  command  of  the  said  writ,  «ad  shall 
specify  the  names  of  the  viewers.  Also,  the  court  or  judge, 
may,  if  they  think  fit,  require  by  the  rule,  that  the  party  ap- 
plying for  it,  shall  deposit  in  the  hands  of  the  under-sheriff  a 
certain  sum  of  money,  for  payment  of  the  expense*  of  toe 
view.  Id.  Where  the  writ  contained  the  name  of  one  shewer 
only,  tne  court  refused  to  allow  the  successful  party  the  costs 
of  the  view.    Taylor  v.  Thompson,  7  Bing.  403, 1  Dewl.  218. 

And  now,  by  R.  G.  U.  2  W.  4,  s.  63,  "  the  rule  for  a  view 
may  in  all,  cases  be  drawn  up  by  the  officers  of  the  court  on 
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the  application  of  the  party,  without  affidavit  or  motion  for 
the  purpose."  See  the  form  of  the  rule  for  a  view  in  a  common 
fmy  ease,  Arch.  Form*,  108,  109 ;  in  a  special  jury  case,  Id. 

108,  109 ;  and  of  the  distringas  or  habeas  corpora  thereon.    M. 

109,  110. 

At  the  trial,  the  jurors  who  have  taken  the  view,  are  the 
lint  called*  and  as  many  of  them  as  appear  must  form  a  part 
of  the  jury.  The  names  of  others,  to  make  up  a  full  jury,  are 
then  drawn  in  the  ordinary  way. 


WARRANT  OF  ATTORNEY. 

1 .  JVarrant  of  Attorney  in  ordinary  cases. 

The  warrant.]  A  warrant  of  attorney  is  a  written  authority 
to  one  or  more  attornies,  to  appear  for  the  party  executing  it 
in  some  court,  and  there  to  receive  a  declaration  at  the  suit  of 
the  party  to  whom  the  warrant  is  given,  and  to  confess  the 
same,  or  to  suffer  judgment  to  pass  against  him  by  nil  dicit  or 
otherwise.  It  also  contains  an  authority  to  the  attorney  to 
execute  a  release  of  errors ;  and  on  this  account  it  is,  that  a 
warrant  of  attorney  must  be  under  seal,  because  an  authority 
or  power  of  attorney  to  execute  a  deed,  such  as  a  release, 
must  be  by  deed.  As  a  warrant  of  attorney  to  confess  judg- 
ment, it  is  true,  it  need  not  be  by  deed ;  Kinnersley  v.  Mussen, 
5  Taunt.  264 ;  but  as  a  power  of  attorney  to  execute  a  release 
of  errors,  it  must.  And  if  after  executing  such  authority,  the 
party  were  to  bring  a  writ  of  error  upon  the  judgment  to 
be  entered  up  in  pursuance  of  the  warrant,  or  on  any  judg- 
ment in  scire  facias  thereon,  the  court  upon  application  would 
set  it  aside.    Baddety  v.  Shafto,  8  Taunt.  434. 

Defeasance.]  The  warrant  of  attorney  is  usually  subject  to  a 
defeasance,  stating  certain  terms,  upon  the  performance  of 
which  judgment  is  not  to  be  entered  up,  or  execution  issued. 
This  defeasance,  in  practice,  is  usually  written  on  the  same 
paper  as  the  warrant  of  attorney ;  and  by  several  rules  of 
court,  (R.M.42G.3,  K.  B.;  R.  M.  43  G.  3,  C.  P. ;  R.  M.  43 
G.  3,  Ex.),  it  is  required  to  be  so;  but  it  has  been  holden 
that  the  effect  of  these  rules  is,  merely  to  subject  the  attorney 
to  censure,  who  draws  a  warrant  of  attorney  and  neglects  to 
write  the  defeasance  upon  it,  but  the  omission  does  not  affect 
the  validity  of  the  warrant.  Shaw  v.  Evans,  14  Bast,  576. 
Partridge  v.  Prater,  7  Taunt.  307.  There  is  one  exception, 
however*  to  this,  namely,  that  in  order  to  render  a  warrant  of 
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attorney  valid  as  against  the  assignees  of  the  party  giving  fct 
if  be  should  become  bankrupt,  (Morris  v.  Miilin,  6  B.  fc  C. 
446.  Bennett  v.  Dontei,  10  B.  Ac  C.  50<y,  if  it  have  been  given 
•object  to  a  defeasance,  the  defeasance  must  be  written  on  the 
same  paper  or  parchment  on  which  the  warrant  of  attorney  is 
written,  before  the  same  or  a  copy  thereof  k  filed,  otherwise 
the  warrant  of  attorney  shall  be  void  to  all  intents  and  par* 
poses.  3  G.  4,  c.  39,  «.  4.   The  Insolvent  Act  (7  G.  4,  c.  57). 

1  believe,  contains  a  similar  provision.  It  was  in  one  case 
ruled  that  a  warrant  of  attorney  was  void,  for  omitting  to  state 
in  the  defeasance  that  certain  collateral  securities  had  been 
given  at  the  same  time  with  it ;  MoreU  v.  Dubott,  3  Tuaat 
235 ;  but  this  has  since  been  ruled  otherwise.  Sonatas  v. 
Ooode,  2  B.  &  A.  568. 

It  is  a  common  practice,  in  the  defeasance,  where  no  time 
is  limited  for  entering  up  the  judgment,  and  where  of  coarse 
it  may  be  entered  up  instanter,  to  stipulate  that  execution  may 
issue  upon  it,  after  a  year  and  day  have  elapsed,  without  reviv- 
ing it  by  scire  facias ;  and  there  is  no  objection  in  point  of  law 
to  such  a  stipulation.    Morris  v.  Jones,  2  B.  &  C  242. 

How  executed.]  The  warrant  of  attorney  is  sealed  and  exe- 
cuted like  any  other  deed,  for  the  reason  already  given,  ant*, 
p.  631 ;  the  defeasance,  only  signed.  Both  are  usually  at* 
tested ;  but  this  is  not  actually  necessary,  Kmnersley  v.  Mu> 
sen,  5  Taunt.  264,  except  in  the  case  of  a  prisoner.  Vide  pest 
8ee  the  form  of  a  warrant  of  attorney,  Arch.  Forms,  334 ;  end 
of  the  defeasance,  Id.  385.  Blank  forms  of  the  warrant,  upon 
stamps,  may  be  had  at  the  stationers',  which  may  readily  be 
filled  up ;  the  defeasance  of  course  is  written,  as  it  varies  m 
different  cases.  There  is  an  old  rule  in  the  court  of  Common 
Pleas,  (R.  T.  14  &  15  O.  2}  which  requires  the  warrant  of  at- 
torney to  be  read  over  by  the  party,  or  by  some  person  tohha, 
before  he  executes  it ;  but  the  rule  has  never  been  acted  upon, 
and  is  deemed  to  be  no  longer  in  force;  Taylor  v.  Pmrkimm, 

2  H.  Bl.  383 ;  nor  is  it  necessary  to  read  the  warrant,  kc.  to 
the  party,  unless  perhaps  where  he  is  illiterate  and  cannot 
read* 

A  warrant  of  attorney,  purporting  to  be  given  by  three 
parties,  but  executed  by  two  only,  the  third  having  refused, 
has  been  holden  to  be  an  incomplete  instrument,  and  that  it 
cannot  be  enforced.    Harris  v.  Wade.  1  Chit.  322. 

When  to  be  filed.]  By  stat.  3  G.  4,  c.  39,  s.  3,  the  warrant 
of  attorney,  or  a  true  copy  thereof,  and  of  the  attestation 
and  defeasance,  fcc.  and  an  affidavit  of  the  time  of  the  ex- 
ecution thereof,  must  be  filed  [at  the  master's  office]  within 
twenty«one  days,  to  render  it,  or  any  judgment  or  av- 
ecotiootJiereupony  valid  as  against  tbe  assignees  of  theatre* 
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dant,  if  be  should  become  bankrupt.  See  Hunt  y.  Jennmgt\ 
5 B.St  C.  650.  Greens  v.  Gray,  I  Dowl.  350.  And  if  after- 
wards  the  debt  be  satisfied  or  discharged,  a  judge,  upon  proof 
of  that  fact,  may  order  a  memorandum  of  satisfaction  to  be 
written  on  the  warrant  of  attorney  or  copy  filed.  3  O.  4,  e. 
39,  #.  8.  There  is  a  similar  clause  in  the  Insolvent  Act,  7  O. 
4,  c.  67. 

Judgment  and  execution. 

When.]  If  the  warrant  of  attorney  be  without  a  defeasance, 
judgment  may  be  entered  up,  and  execution  sued  out,  imme- 
diately after  the  warrant  of  attorney  is  executed.  If  there  be 
a  defeasance,  it  depends  upon  the  terms  of  it  at  what  time 
judgment  may  be  signed  and  execution  sued  out.  Where 
from  the  terms  of  the  defeazance  it  appeared  that  the  warrant 
of  Attorney  was  given  to  secure  the  payment  of  a  sum  of 
money  on  demand,  and  that  in  case  of  default  in  payment, 
judgment  might  be  entered  up  and  execution  sued  out  -.  it  was 
holden  that  judgment  could  not  be  signed  or  execution  sued 
out  until  after  an  actual  demand  had  been  made  of  the 
money.  NichoU  v.  Bromley,  2  Brod.  &  B.  464.  S.  P.  Capper 
▼.  Dando,  I  Bar.  &  W.  11.  But  where  the  sum  was  payable 
by  instalments,  and  judgment  was  to  be  entered  up  immedi- 
ately, but  execution  was  not  to  issue  until  default  made 
in  payment  of  the  said  sum  by  instalments  as  aforesaid :  the 
eourt  held  that  upon  non-payment  of  any  one  instalment,  ex- 
ecution might  be  sued  out  for  the  whole.  Leveridste  v.  Forty, 
\  M.  &  8.  706.  Where  a  warrant  of  attorney  was  given  by 
two  persons,  and  the  party  to  whom  it  was  given  stipulated 
that  he  should  not  proceed  hostilely  against  them  unless  he 
should  conceive  that  there  was  danger  of  their  failure :  it  was 
holden  that  he  was  at  liberty  to  sue  out  execution,  imme- 
diately upon  the  failure  of  one  of  them.  Partridge  v.  Praser,  7 
Taunt,  307.  In  this  respect,  a  fair  and  reasonable,  not  a 
forced,  construction,  must  be  given  to  the  defeazance.  See 
BukUeeombe  v.  Bond,  5  Nev.  &  Af.  621. 

In  the  case  of  a  warrant  of  attorney,  it  is  not  necessary  to  sug- 
gest breaches,  in  the  same  cases  in  which  breaches  must  be  as- 
signed in  an  action.on  a  bond ;  Kinnersley  v.  Muuen,  5  Taunt. 
264.  Cox  v.  Rodoard,  3  Taunt.  74.  Shaw  v.  Marq.oflV&rche*- 
ter,  6  Bing.  385.  And  see  ante,  p.  214 ;  even  although  a  bond 
have  been  given,  as  well  as  the  warrant  of  attorney.  Autterbury 
v.  Morgan,  2  Taunt.  195. 

After  death,  8fc]  If  a  warrant  of  attorney  be  given  to  a  man, 
without  giving  power  to  his  executors,  &c.  to  enter  up  judg- 
ment, if  the  man  die,  judgment  cannot  afterwards  be  entered 
up,  mtd  t.  Sands,  Sir.  718.  ManviU  v.  ManviU,  1  PowL  544, 

$eb 
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even  although  the  -warrant  contain  a  release  of  errors  to  him, 
his  executors,  &c.,  Short  v.  CogUn,  1  Anst.  225.  Cottie  v. 
AUoway,  8  T.  R.  257,  or  although  the  defeasance  express  that 
it  is  to  6ecure  the  payment  of  money  to  him,  bis  executors,  &c. 
HinthaU  v.  Matthews,  7  Bing.  337.  But  where  a  warrant  of 
attorney  is  given  to  two  or  more,  if  one  die,  the  court  upon 
application  will  allow  judgment  to  be  entered  up  at  the  suit  of 
the  survivor.  Futcher  v.  Smith,  2  W.  Bl.  1301.  FendaUv. 
May,  2  M.%  S.  76.  Todd  v.  Dodd,  1  Wilt.  312.  Harper  v. 
Jackson,  1  Har.  $  W.  214.  Johnson  v.  Jenkins,  I  Dowl.  367. 
Build  v.  Wightman,  Id.  645. 

But  if  a  warrant  of  attorney  be  given  by  two,  and  one  of 
them  die,  the  court  will  not  allow  judgment  to  be  entered  up 
against  the  survivor,  under  any  circumstances.  Raw  v.  Alder- 
son,  7  Taunt.  453.  Gee  v.  Lane,  15  East,  592.  Heath  v. 
Brindley,  4  Nev.  &  M.  235. 

Formerly,  if  a  party  died  after  the  first  day  of  term,  and 
before  the  essoign  day  of  the  next,  judgment  might  have  been 
entered  up  in  the  vacation  after,  the  death  -,  because  the  judg- 
ment then  had  relation  to  the  last  day  of  the  term.  Heapy  v. 
Parris,  6  T.  R.  368.  But  as  the  judgment  now  has  no  such 
relation,  but  takes  effect  only  from  the  day  it  is  signed,  this 
can  no  longer  be  done.    See  Heath  v.  Brindiey,  supra. 

If  a  warrant  of  attorney  be  given  to  a  woman  before  mar- 
riage, judgment  cannot  be  entered  up  after  marriage  without 
the  leave  of  the  court ;  and  the  court  in  that  case  require  an 
allidavit,  proving  not  only  the  marriage,  but  the  execution  of 
the  warrant  of  attorney,  and  the  non-payment  of  the  debt 
Metcalfs.  Bode,  6  D.  %  R.  46.  Marder  v.  Lee,  3  Burr.  1469. 
But  the  court  will  allow  judgment  to  be  entered  up  against 
husband  and  wife,  on  a  warrant  of  attorney  given  by  the  wife 
dum  sola.    Hartford  v.  Mattmgly,  2  Chit.  117. 

After  a  year.']  Within  one  year  after  a  warrant  of  attorney 
is  executed,  judgment  may  be  entered  up  as  a  matter  of  course* 
But  by  It.  G.  H.  2  W.  4,  s.  73,  "leave  to  enter  up  judgment 
on  a  warrant  of  attorney,  above  one  and  under  ten  years  old, 
must  be  obtained  by  a  motion  in  term,  or  by  order  of  a  judge 
in  vacation ;  and  if  ten  years  old  or  more,  upon  a  rule  to  shew 
cause."  No  person  but  the  defendant,  however,  can  object  to 
any  irregularity  in  this  respect.  Jones  v.  Jones,  lD.&ft.  558. 
In  the  case  of  a  warrant  of  attorney,  given  to  secure  the  pay- 
ment of  a  post  obit  bond,  the  court  have  refused  to  grant  more 
than  a  rule  nisi.     Lusftington  v.  Waller,  1  H.  Bl.  94. 

Formerly,  when  judgments  had  relation  to  the  first  day  of 
the  term,  the  affidavit  on  which  this  application  was  made, 
must  have  stated  that  the  defendant  was  alive  on  some  day 
within  the  term.  Eyles  v.  Warren,  4  Af .  fit  S.  174.  Hamle} 
v.  Allasion,  3  Moore,  606.    But  this  is  no  longer  necessary; 
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Cockman  v.  Hellyer,  l  Bing.  N.  C.  3 ;  all  the  court  now  require 
is  to  be  satisfied  that  the  defendant  was  alive  within  a  reason- 
ably short  time  before  the  motion  is  made ;  and  eight  days, 
Robinson  v.  Lester,  3  Dowl.  53 1 .  Drain  ▼.  Thompson,  2  Hodg. 
ill,  ten  days,  Krell  v.  Joy,  4  Dowl.  600,  I  Har.  %  fV.  670. 
Jordan  v.  Farr,  4  Nev.  8f  Af.  347,  and  even  thirty-six  days, 
Stocks  v.  WUles,  5  Dourf.  221.  Jf'affr  v.  Bury,  1  i/ar.  #  fV. 
371,  have  been  deemed  a  sufficiently  short  time,  for  this  pur- 
pose. If  the  defendant  be  abroad,  a  still  greater  latitude  is 
allowed ;  see  Pemberton  v.  Browning,  2  Bing.  204 ;  and  there- 
fore in  Michaelmas  term,  the  court  have  allowed  judgment  to 
be  entered  up,  on  an  affidavit  that  the  defendant  was  alive  in 
New  South  Wales  in  the  August  preceding,  as  appeared  by  a 
letter  of  that  date  received  from  him.  Hopiey  v.  Thornton,  2 
D.  &  R.  12.  S.  P.  Johnson  v.  Fry,  5  Dowl.  215.  The  affidavit 
usually  states  that  the  deponent  "  verily  believes  that  the  said 
J.  S.  is  now  living,  he  this  deponent  having  [seen  the  said  J.  S. 

alive  on at ;   or,  received  a  letter  from  the  said 

J.  S.f  in  his  handwriting,  purporting  to  be  dated  on  ■  at 

]  ;  merely  stating  that  he  was  seen  at  such  a  time,  will 

not  be  sufficient,  for  he  might  have  been  dead  at  the  time ; 
Chell  v.  Oldfield,  4  Dowl.  62 9  ;  but  swearing  to  the  receipt  of 
a  letter  from  him  in  his  handwriting  or  signed  by  him,  is  suf- 
ficient to  shew  that  he  was  alive  at  the  date  of  the  letter. 
Sanders  v.  Jones,  1  Dowl.  367.  Oray  v.  Withers,  4  Dowl.  636, 
1  Har.  &  W.  659. 

There  must  also  be  an  affidavit  of  the  existence  of  the  debt, 
the  giving  of  the  warrant  of  attorney  for  it,  and  that  it  still 
remains  unpaid  and  unsatisfied.  See  Hulke  v.  Pickering,  2  B. 
&  C  555.  And  the  attesting  witness,  must  make  an  affidavit 
of  the  due  execution  of  the  warrant  of  attorney.  Jones  v. 
Knight,  1  Chit.  743.  Field  v.  Beacro/t,  2  Tyr.  283.  If  indeed 
he  cannot  be  found,  Wilson  v.  WUson,  6  A7w.  1797.  MS.  B. 
1974.  Waring  v.  Bowles,  4  Taunt.  132,  or  be  out  of  the 
jurisdiction  of  the  court,  Appleton  v.  Bond,  1  Chit.  74-1,  an 
affidavit  verifying  his  hand  writing  to  the  attestation  will  be 
deemed  sufficient ;  but  his  merely  being  confined  to  his  bed 
with  illness,  will  be  no  excuse  for  his  not  making  an  affida\it, 
because  a  commissioner  might  attend  him  and  take  it.  Owen 
v.  Holies,  4  Dowl.  572.  If  the  witness  refuse  to  make  the 
affidavit,  the  court  upon  application  will  compel  him.  Cujtn 
v.  Idle,  1  Tidd.  601.  Mille  v.  Afc  Dtmoughoo,  1  Har.&W.  164. 
Se»  the  form  of  the  affidavit,  Arch.  Forms  336 ;  and  as  to  the 
intituling  of  it,  see  ante,  p.  9. 

How  signed.]  The  judgment  must  be  signed  in  strict  pur- 
suance of  the  warrant.  Where  the  waiTant  authorised  a  judg- 
ment to  be  entered  up  in  debt  on  bond,  and  it  was  in  fact 
entered  up  in  debt  on  a  mutuatus,  the  court  set  it  aside  for 
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irregularity.  Paris  v.  Wilkinson,  8  T.  R.  153.  Upon  a  war- 
rant to  enter  up  judgment  against  two,  judgment  cannot  be 
entered  up  against  one.    Gee  v.  Lane,  15  East,  592. 

The  warrant  of  attorney  must  be  delivered  to  and  filed  with 
the  proper  clerk  at  the  master's  office,  at  the  time  of  signing 
judgment.  R.  M.  42  G.  3,  K.  B. ;  M.  43  G.  3,  C.  P. ;  M.  43 
G.  3,  Ex.  The  mode  of  signing  judgment  is  thus :  Make  m 
incipitur  of  the  declaration  on  plain  paper,  and  an  incipitur  on 
a  roll,  which  you  will  get  at  the  masters'  office ;  take  these  ani 
the  warrant  of  attorney  to  the  proper  officer  at  the  masters'  office, 
who  will  thereupon  sign  judgment  and  file  the  warrant  of  attorney. 
See  the  form  of  the  entry  on  the  roll,  Arch.  Forms,  338 — 340. 
It  is  not  necessary  to  enter  an  appearance  for  the  defendant. 

Execution  ]  As  soon  as  judgment  is  signed  and  costs  taxed, 
the  plaintiff  may  sue  out  execution  as  in  ordinary  cases.  If 
the  warrant  of  attorney  be  for  the  payment  of  money  by  in- 
stalments,  the  defendant  may  be  taken  on  a  ca,  sa.,  see  Atkin- 
son v.  Baynton,  1  Hodg.  7,  or  charged  in  execution,  if  a  pri- 
soner, Davis  v.  Gompertz,  2  Nev.  &  Af.  607,  2  Dowl.  407,  for 
each  instalment  as  it  becomes  due.  In  what  cases  execution 
may  be  taken  out  for  the  whole  amount,  in  such  a  case,  see 
Leveridge  v.  Forty,  1 M.  &  S.  706,  ante, p.  633.  Where  a  warrant 
of  attorney  was  given  to  secure  an  annuity,  and  upon  default 
being  made,  judgment  was  entered  up,  and  execution  sued  out 
for  the  whole  penalty,  and  not  merely  the  arrears,  the  court 
upon  application  set  aside  the  execution,  with  costs.  TMby 
v.  Best,  16  East,  163. 

In  what  cases  set  aside. 

For  fraud  or  illegality,']  Every  court  in  which  a  warrant  of 
attorney  authorizes  the  entry  of  a  judgment,  have  a  jurisdic- 
tion over  such  warrant,  even  before  judgment  is  entered  upon 
it,  and  may  order  it  to  be  cancelled,  in  order  to  prevent  the 
party  from  acting  upon  it.  See  Churchill  v.  Wallace,  4  T.R. 
695  n.  And  where,  to  a  rule  nisi  for  setting  aside  a  warrant 
of  attorney,  which  had  been  obtained  by  fraud,  it  was  objected 
that  the  judgment  was  not  entered  up,  and  that  the  court 
therefore  could  not  entertain  the  motion :  Buller,  J.  said  that 
the  court  had  the  same  jurisdiction,  as  if  judgment  had  been 
actually  entered  up ;  otherwise  judgment  might  be  entered 
up,  and  execution  issue  in  vacation,  before  an  application 
could  be  made  to  the  court.  Duncan  v.  Thomas,  1  Doug.  166. 
Where  therefore  a  warrant  of  attorney  has  been  obtained  by 
fraud,  see  Duncan  v.  Thomas,  supra,  or  with  intent  to  defraud 
other  creditors!  Martin  v.  Martin,  3  B.  &  Ad\  934,  if  the  fraud 
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be  dearly  made  out,  the  court  will  order  the  warrant  to  be 
cancelled,  or  any  judgment  signed  upon  it,  to  be  set  aside ; 
but  if  the  facts  be  disputed,  they  will  order  an  issue.     Harrod 
v.  Benton,  8  £.  &  C.  217.     So  where  an  insolvent  debtor  gave 
a  warrant  of  attorney  to  a  creditor,  to  induce  him  not  to  op- 
pose his  discharge,  the  court  set  it  aside,  and  also  a  judgment 
entered  up  on  it,  on  the  ground  of  its  being  against  the  policy 
of  the  insolvent  act.     Jackson  v.  Damson,  4  B.  &  A.  691,  and 
see  Tabram  v.  Freeman,  2  Dowl.  375.     And  where  a  person, 
who  had  taken  the  benefit  of  the  insolvent  act,  in  order  to 
induce  one  of  his  creditors  to  give  him  fresh  credit,  gave  him 
a  warrant  of  attorney  for  both  the  old  and  the  new  debt,  the 
court  set  it  aside  as  far  as  respected  the  old  debt,  allowing  the 
plaintiff  to  enforce  it  to  the  extent  of  the  new  debt.    Smith  v. 
Alexander,  5  Dowl.  13,  2  Hot.  &  W.  82.  But  where,  after  taking 
the  benefit  of  the  insolvent  act,  the  party  gave  his  promissory 
note  to  one  of  his  creditors  for  the  amount  of  the  old  debt ; 
and  being  afterwards  sued  upon  it,  gave  the  creditor  a  warrant 
of  attorney:  the  court  refused  to  set  aside  a  judgment  entered 
upon  it,  as  the  action  on  the  note  appealed  to  have  been 
brought  bond  fide.    Philpot  v.  Aslett,  2  Dowl.  669. 

Where  a  warrant  of  attorney  is  given  for  an  usurious  consi- 
deration, if  the  case  be  clear,  the  court  will  order  the  warrant 
of  attorney  to  he  cancelled,  or  will  set  aside  any  judgment 
which  may  have  been  entered  upon  it.  See  Busk  v.  Gower, 
Str.  1043.  If  the  usury  be  doubtful  in  point  of  fact,  the  court 
will  order  an  issue ;  Cooke  v.  Jones,  Cowp.  727  ;  but  not,  if 
the  affidavits,  on  which  the  application  is  made,  be  completely 
answered.  Cole  v.  Gill,  7  Moore,  353.  The  court  of  Common 
Pleas  in  one  case,  upon  setting  aside  a  warrant  of  attorney  for 
usury,  imposed  on  the  defendant  the  terms  of  paying  what 
was  legally  due  for  principal  and  interest ;  but  the  court  of 
King's  Bench  have  since  holden  that  they  have  no  power  to 
impose  any  such  terms.    Roberts  v.  Goff,  4  B.  &  A.  92. 

A  warrant  of  attorney  given  by  a  man  to  a  woman,  to  in- 
duce her  to  live  in  a  state  of  prostitution  with  him,  was  holden 
void,  and  the  court  ordered  it  to  be  given  up  to  be  cancelled. 
James  v.  Hothins,  1  Tidd.  593. 

"Where  a  warrant  of  attorney,  by  the  terms  of  the  defeazance, 
is  made  expressly  a  charge  upon  an  ecclesiastical  living,  the 
court  will  set  it  aside,  or  any  judgment  which  may  be  entered 
upon  it,  it  being  prohibited  by  statute.  Flight  v.  Salter,  1  B. 
dtAd.  673.    See  Colebrook  v.  Lay  ton,  )  Nev.  &  M.  374. 

The  court  will  also  set  aside  a  warrant  of  attorney  given  to 
secure  a  gaming  debt.  But  where  the  plaintiff  purchased  a  debt 
due  by  the  defendant  to  another,  the  defendant  representing  it 
to  be  a  valid  debt,  and  the  defendant  afterwards  gave  him  a  war- 
rant of  attorney  for  it:  upon  an  application  by  the  defendant  to 
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set  aside  a  judgment  entered  upon  such  warrant  of  attorney, 
on  the  ground  that  the  debt  was  in  fact  a  gaming  debt,  the 
court  refused  to  interfere.  Davison  v.  Franklin,  1  B.  &  Ad.  142. 

By  feme  covert,  or  infant.']  A  warrant  of  attorney  given 
by  a  feme  covert  is  void,  and  the  court  will  set  it  aside,  or 
any  judgment  entered  upon  it,  even  although  the  defendant 
have  been  divorced  from  her  husband  a  mensd  et  fare- 
Faithorne  v.  Blaquire,  6  Hi.  &  S.  73. 

So  where  a  warrant  of  attorney  has  been  given  by  an  infant, 
the  court  will  set  it  aside,  or  any  judgment  entered  upon  it, 
it  being  absolutely  void.  Saunderson  v.  Starr,  1  H .  BL  75. 
WUmot  v.  Bye,  M.  S.  B.  1957.  And  if  another  person  have 
joined  with  the  infant  as  security,  &c.,  the  court  will  set  aside 
the  warrant  of  attorney  or  judgment  as  to  the  infant,  allowing 
it  to  be  enforced  as  against  the  other  defendant.  Motteux  v. 
St.  Aubin,  2  W.  BL  1 133.  The  court,  however,  will  require 
the  infancy  to  be  made  out  by  clear  evidence,  particularly 
where  it  appears  that  the  warrant  of  attorney  was  taken  for  a 
valuable  consideration,  without  notice  of  the  defendant  being 
an  infant.     Weaver  v.  Stokes,  4  Dowl.  724. 

In  other  cases.]  The  court  will  not  set  aside  a  warrant  of 
attorney  or  judgment  on  it,  merely  because  the  defendant  bad 
since  become  insane,  and  is  in  confinement  as  such.  Piggot  v. 
Killick,  4  Dowl.  287,  1  Har.  &  W.  518. 

When  a  person  enters  into  a  warrant  of  attorney  by  a  false 
name,  judgment  may  be  entered  up  against  him  by  that  name, 
and  the  court  will  not  relieve  him.  See  Reeves  v.  Slater,  7 
B.  &  C.  486. 

The  defendant  having  given  another  security  for  the  same 
debt,  is  no  ground  for  setting  aside  a  warrant  of  attorney  pre- 
viously given,  Anon,  2  Chit  423,  Stoveld  v.  Eade,  4  Bing.  134, 
where  there  is  no  agreement  that  the  one  shall  be  substituted 
for  the  other. 

2.  Warrants  of  Attorney  given  by  Prisoners. 

A  warrant  of  attorney  executed  by  a  prisoner,  must  be 
attested  by  his  attorney  in  the  same  manner,  and  in  the  same 
cases,  as  a  cognovit ;  see  ante  p.  238 ;  the  R.  G.  H.  2  W.  4, 
s.  72,  relating  equally  to  warrants  of  attorney  and  cognovits. 

"Where  a  warrant  of  attorney  is  payable  by  instalments,  and 
the  defendant  is  in  custody  of  the  marshal  or  warden,  he  may 
be  brought  up  by  habeas  to  be  charged  in  execution  for  the 
amount  of  each  instalment,  as  it  becomes  due.  Dart*  v.  Gom- 
perts,  2  Nev.  &  M.  607,  2  Dowl.  407. 


Witness.  639 

WITNESS. 

1 .  Compelling  the  attendance  of  Witnesses. 

• 

Subpoena."]  The  writ  of  subpoena  is  directed  to  the  witness 
or  witnesses,  and  requires  them  to  appear  before  the  chief  jus- 
tice, &c.  or  judges  of  assize,  on  a  certain  day,  to  testify  the 
troth  according  to  their  knowledge,  in  a  certain  cause,  on  the 
part  of  the  plaintiff  or  defendant,  under  the  penalty  of  £100. 
See  the  form  Arch.  Forms,  112.  Blank  forms  may  be  had  at 
the  stationer's  •  get  one  on  parchment,  and  as  many  copies  on 
paper  as  there  are  tritnesses  to  be  subpoenaed ;  Jill  them  vp ;  and 
gut  the  writ  signed  and  sealed ;  and  then  serve  each  witness  with 
<■  cvpVf  taking  care  to  make  a  memorandum  of  the  time  and 
manner  of  service.  + 

The  witness  must  he  served  personally  with  the  copy,  and 
the  original  writ  must  at  the  same  time  be  shewn  to  him, 
otherwise  no  attachment  will  be  awarded  against  him  for  not 
obeying  it.  Wadsworth  v.  Marshall,  1  Cromp.  &  M.  *7. 
Jacob  v.  Hungate,  3  DmcL  456.  It  must  also  be  served  before 
the  time  mentioned  in  it  for  the  witness's  attendance,  other- 
wise no  attachment  will  lie.  Alexander  v.  Dixon,  1  Bing.  366. 
And  it  may  be  advisable  to  inform  him  of  the  time  when  it 
is  likely  his  attendance  will  actually  be  required.  See  Blamlfirrd 
v.  De  Tastet,  5  Taunt.  260.  Keeping  a  witness  out  of  the  way, 
to  avoid  service  of  a  subpoena,  or  otherwise  prevrnting  the  ser- 
vice, may  subject  the  party  doing  so  to  an  attachment.  See 
Clement  v.  Williams,  1  Hodg.  382. 

At  the  time  of  serving  the  subpoena,  in  town  causes,  if  the 
witness  live  within  the  bills  of  mortality,  a  shilling  is  usually 
given  or  tendered  to  him ;  but  this  does  not  seem  to  be  ne- 
cessary to  the  validity  of  the  service.  In  country  causes,  how- 
ever, and  in  town  causes  where  the  witness  lives  beyond  the 
bills  of  mortality,  a  sum  sufficient  to  pay  the  necessary 
expenses  of  the  witness  in  going  to,  remaining  at,  and  return- 
ing from,  the  place  of  trial,  calculated  according  to  his  circum- 
stances, &c.  see  Dixon  v.  Lee,  3  Dotal.  259,  must  be  paid  or 
tendered  to  him  at  the  time  of  service,  Fuller  v.  Prentice,  1 
H.  Bl.  49,  or  at  least  a  reasonable  time  before  the  trial:  Home 
v.  Smith,  6  Taunt.  9  .*  otherwise  he  is  not  bound  to  go ;  Ash- 
ton  v.  Haigh,  2  Chit.  201 ;  or  if  he  attend,  he  will  not  be  sub* 
ject  to  an  attachment  for  refusing  to  give  evidence.  Bowles  v. 
Johnson,  1  W.  Bl.  36. 

If  the  cause  be  made  a  remanet,  the  subpoena  must  be 
altered  and  re-sealed ;  and  copies  must  again  be  served  upon 
the  witnesses,  in  the  manner  above  mentioned.  Anon,  23 
June,  1792,  MS.  B.  1422.     Sydenham  v.  Bond,  2  Tidd.  855. 

As  to  the  privilege  of  a  witness  from  arrest,  see  ante,  p.  102. 
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Subpoena  duces  tecum.']  If  the  witness  have  any  document, 
which  you  wish  him  to  produce,  you  should  6erve  him  with  a 
subpoena  duces  tecum,  which  after  requiring  him  to  appear,  at 
in  the  common  subpoena,  adds,  "  and  also  that  you  bring  with 
you  and  produce  at  the  time  and  place  aforesaid  a  certain,''  fcc. 
describing  the  instrument.  See  the  form,  Arch  Forms,  1  IS. 
and  see  Evans  v.  Moseley,  2  Dowl.  364. 

This  is  sued  out  and  served,  in  the  same  manner  as  the 
common  subpoena ;  if  served  upon  a  public  officer,  and  as* 
personal  attendance  be  required,  he  must  be  informed  of  it  al 
the  time  of  service :  otherwise  the  court  will  not  grant  an  at- 
tachment against  him  for  not  personally  attending.  Bennett 
*  v.  Jones,  2  Chit.  403.  If  the  witness  attend  at  the  trial,  be 
may  be  called  upon  to  produce  the  instrument  without  being 
sworn.  Perry  v.  Gibson,  3  Net.  &  Af.  462.  And  if  he  fail  to  do 
so,  or  fail  to  attend,  without  sufficient  excuse,  the  court  nay 
award  an  attachment  against  him.  See  Doe  v.  Kelly,  4  Dowl. 
273,  and  infra. 

Habeas  corpus  ad  testificandum.]  If  the  witness  be  in  cus- 
tody for  debt,  you  must  sue  out  a  writ  of  habeas  corpus  ad  tes* 
tificandam,  directed  to  the  officer  in  whose  custody  he  is.  Be* 
fore  you  can  do  this,  you  must  first  make  an  affidavit  that  the 
cause  is  entered  for  trial,  that  the  prisoner  is  a  material  and 
necessary  witness  for  plaintiff  or  defendant,  without  whose 
testimony  he  cannot  safely  proceed  to  trial,  and  that  the  pri- 
soner is  ready  and  willing  to  attend  as  a  witness.  See  tk$ 
form,  Arch.  Forms,  113.  Take  this  to  a  judge's  chambers,  and 
you  will  thereupon  obtain  a  fiat  for  the  writ.  See  stat.  44  G. 
3,  c.  102.  As  to  the  attendance  of  prisoners  in  custody  at  the 
suit  of  the  crown,  See  Leigh  v.  Sherry,  2  Moore,  33.  Re 
Price,  4  East,  587.    jR.  v.  Pilgrim,  4  Dowl.  89. 

Having  obtained  the  fiat,  get  a  copy  of  the  writ  on  parch- 
ment and  another  on  paper;  fill  them  up,  and  get  the  mrrU 
signed  and  sealed,  for  which  the  fiat  will  be  the  officer's  war- 
rant ;  then  lodge  the  writ  with  the  officer  to  whom  it  is  directed, 
paying  or  tendering  to  him  his  reasonable  charges  for  bringing 
up  the  prisoner ;  keep  the  copy. 

Remedy  for  non-attendance.]  The  usual  remedy  against 
a  witness  for  non-attendance  at  the  trial,  is  by  attachment 
To  entitle  the  party  to  this  remedy,  the  witness  must  have 
been  personally  served  with  a  copy  of  the  subpoena,  and  the 
original  at  the  same  time  shewn  to  him ;  and  his  necessary 
expenses  must  be  paid  or  tendered  to  him,  as  already  men- 
tioned, ante,  p.  639.  Whether  the  cause  have  actually  been 
called  on  or  not,  or  the  jury  sworn,  seems  to  be  immaterial; 
Barrow  v.  Humphreys,  3  B.  &  A.  598 ;  but  the  witness  mast 
be  called  upon  his  subpoena.    Malcolm  v.  Bay,  3  Maora,  2x2. 
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A.  v.  Stretch,  3  Dowl.  368.  See  «.  v.  Fenn,  Id.  546.  Z>u*» 
v.  Lee,  14.  259.  /te  Jacobs,  I  Har.  &  Jf.  123.  The  applies 
tioo  for  the  attachment  must  be  made  promptly :  where  the 
trial  was  on  the  1 1th  December,  and  the  application  not  until 
the  23rd  April,  the  court  refused  it.  R.  v.  Stretch,  4  Dowl.  30, 1 
Har.  ft  W.  322. 

Or,  by  5  £1.  c.  9,  s.  12,  the  party  may  maintain  an  action 
against  a  witness  who  fails  to  attend  at  the  trial,  after  being 
served  with  a  subpoena*  ftc. 

2.  Examination  of  witnesses  on  interrogatories. 

in  India.]  By  stat.  13  O.  3,  c.  63,  s.  44,  if  a  suit  be  com- 
menced in  any  of  the  courts  at  Westminster,  for  a  cause 
of  action  which  arose  in  India,  the  court  may  award  a  writ 
in  the  nature  of  a  mandamus  or  commission  for  the  exam- 
ination of  witnesses  in  that  country ;  and  upon  the  examination 
being  returned,  it  shall  be  allowed  and  read  as  evidence  at  the 
trial.  And  the  opposite  party  may  have  a  copy  of  the  depo- 
sitions, upon  paying  for  it.  Davis  v.  Nicholson,  7  Bing.  368. 
See  8  East,  31.  1  B.  &  P.  177.  Grillard  v.  Hague,  1  B.  #  B. 
519.  See  the  form  of  the  affidavit  for  the  rule,  Arch.  Forms, 
U9;  of  the  rule,  Id.  120 ;  and  of  the  writ  in  the  nature  of  a 
mandamus  or  commission,  Id.  120.  The  exchequer  may  grant 
a  mandamus,  as  well  as  the  other  courts,  under  this  statute. 
Savage  v.  Bkmp,  2  Dowl.  643.  The  rule  is  a  rule  nisi  only. 
Doe  v.  Pattison,  3  Dowl.  35.  In  no  other  case,  however,  could 
this  formerly  be  done,  unless  with  the  consent  of  parties, 
until  the  law  in  this  respect  was  lately  altered  by  stat.  1 
W.  4,  c.  22,  infra. 

In  the  Colonies.']  By  stat.  1  W.  4,  c.  22,  s.  1,  after  reciting 
the  above  section  of  the  stat.  13  0. 3,  c  63,  it  is  enacted,  "that 
aU  and  every  the  powers,  authorities,  provisions  and  matters 
contained  in  the  said  recited  act,  relating  to  the  examination  of 
witnesses  in  India,  shall  be,  and  the  same  are  hereby  extended 
to  all  colonies,  islands,  plantations  and  places  under  the  domi- 
nion of  hit  Majesty  in  foreign  parts,  and  to  the  judges  of  the 
several  courts  therein,  and  to  all  actions  depending  in  any  of 
his  majesty's  courts  of  law  at  Westminster,  in  what  place  or 
country  soever  the  cause  of  action  may  have  arisen,  and  whether 
the  same  may  have  arisen  within  the  jurisdiction  of  the  court 
to  the  judges  whereof  the  writ  or  commission  may  be  directed, 
or  elsewhere,  when  it  shall  appear  that  the  examination  of 
witnesses  under  a  writ  or  commission  issued  in  pursuance  of 
the  authority  hereby  given,  will  be  necessary  or  conducive  to 
the  due  administration  of  justice  in  the  matter  wherein  such 
writ  shall  be  applied  for.11  The  costs  to  be  in  the  discretion 
of  the  court  issuing  the  writ  or  commission.    Id.  s.  3.    Under 
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M.  ▼.  Sketch,  3  Dowl  368.  See  R.  v.  Fen*,  Id.  546.  £i*wi 
▼•  Lee,  Id.  259.  /fe  Jacob,  I  Har.  &  JT.  123.  The  applies 
tioo  f»  the  attachment  must  be  made  promptly :  where  the 
trial  wm  on  the  1 1th  December,  and  the  application  not  until 
the  «3rd  April,  the  court  refused  it.  R.  v.  Stretch,  4  Dowi.  30, 1 
Har.  &  fF.  322. 
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t  a  witness  who  fails  to  attend  at  the  trial,  after  being 
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this  act,  a  mandamus  may  be  granted  to  examine  witnesses  in 
India,  although  the  cause  of  action  may  have  arisen  in  this 
country.    Bain  v.  De  Vetry,  3  Dowl.  518. 

In  England,  Wales,  or  elsewhere.']  By  the  same  statute,  1 
W.  4,  e.  22, 8.4,  "it  shall  be  lawful  to  and  for  each  of  the  said 
courts  at  Westminster,  and  also  the  court  of  common  pleas  of 
the  county  palatine  of  Lancaster,  and  the  court  of  Pleas  of  the 
county  palatine  of  Durham,  and  the  several  judges  thereof, 
in  any  action  depending  in  such  court,  upon  the  application  of 
any  of  the  parties  to  such  suit,  to  order  the  examination  on 
oath,  upon  interrogatories  or  otherwise,  before  the  master  or 
prothonotary  of  the  said  court,  or  other  person  or  persons 
to  be  named  m  such  order,  of  any  witnesses  within  the 
jurisdiction  of  the  court  where  the  action  shall  be  depending, 
or  to  order  a  commission  to  issue  for  the  examination  of  wit- 
nesses  on  oath,  at  any  place  or  places  out  of  such  jurisdiction, 
by  interrogatories  or  otherwise,  and  by  the  same  or  any  sub- 
sequent order  or  orders  to  give  all  such  directions  touching  the 
time,  place,  and  manner  of  such  examination,  as  weU  within 
the  jurisdiction  of  the  court  wherein  the  action  shall  be  depend* 
ing  as  without,  and  all  other  matters  and  circumstances  con- 
nected with  such  examinations  as  may  appear  reasonable  and 
just.    This  section  of  the  act  has  been  holden  to  extend  to  a 
case,  where  the  witness  was  in  France ;  Ducktit  ▼.  Williams,  1 
C.  fe  J.  510 ;  and  to  a  case  where  a  witness  was  so  unwell  that 
there  was  no  probability  of  his  being  able  to  attend  at  the  trial 
Pond  v.  Dimes,  2  Dowl.  730.    If  the  witness  be  within  the 
jurisdiction  of  the  court,  the  court  make  a  rule  or  order  merely ; 
but  if  out  of  the  jurisdiction,  the  court  must  order  a  commis- 
sion to  issue.    If  there  be  a  rule  or  order  only,  the  witnesses 
may  thereby,  or  by  another  order,  be  required  to  attend  to  be 
examined,  or  to  produce  certain  writings,  ate.,  and  a  disobe- 
dience will  be  deemed  a  contempt  of  the  court.    See  s.  5.    So 
the  court  or  judge  may  award  a  habeas  corpus  ad  testificandum, 
to  bring  up  a  witness  to  be  examined*  s.  6.    And  the  person 
ordered  to  take  the  examination  may  make  a  special  report  to 
the  court,  touching  such  examination,  and  the  conduct  or 
absence  of  witnesses  or  other  persons;  and  the  court  ma? 
thereupon  institute  such  proceedings  against  them  as  in  case 
of  an  attachment.  See  s.  8.    The  costs  to  be  costs  in  the  cause, 
unless  otherwise  ordered,  either  by  the  judge  making  the  order, 
the  judge  who  may  try  the  cause,  or  by  the  court,  s.  9. 


Manner  of  proceeding.]  The  first  proceeding,  of 
is  the  application  to  the  court,  or  to  a  judge  thereof  in  mm- 
tion,  upon  an  affidavit,  stating  the  names  of  the  inifMimi 
seugto  to  be  examined,  Gunter  t>.  Mc  Kear,  4  Dowl.  722,  and 
that  they  are  material  and  necessary,  without  whose  emmmctt** 
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party  cannot  proceed  to  trial  with  safety ;  stating  also  where  the 
witnesses  reside,  and,  if  in  England,  the  grounds  upon  which  pom 
apply  to  have  them  examined  upon  interrogatories.  See  Arch. 
Forms,  114,  119  ;  and  see  Abrahams  v.  Norton,  1  Dowl.  266. 
It  is  not  necessary,  where  the  application  is  made  by  the  defen- 
dant, to  swear  to  merits,  or  that  the  application  is  not  made 
for  delay.  Baddely  v.  Oilmore,  1  Gale,  410.  See  Lloyd  v.  Key,  3 
Dowl.  253.  If  indeed  it  appear  to  be  made  for  delay,  the  court 
will  order  the  money  to  be  brought  into  court.  Dalton  v. 
Lloyd,  1  Gal.  102.  If  the  examination  is  to  be  in  any  of  the 
colonies,  the  affidavit  also  should  state  the  names  of  the  judges 
and  the  style  of  the  court  to  which  the  writ  is  to  be  directed ;  or 
at  least  this  should  be  indorsed  on  the  brief,  to  enable  the  officer 
to  draw  up  the  rule.  And  the  same,  as  to  the  name  of  the  person, 
who  is  to  examine  on  interrogatories  in  this  country.  Doe  ». 
Phillips,  1  Dowl.  56.  If  you  obtain  the  rule  nisi  or  summons, 
proceed  to  make  the  rule  absolute,  or  to  obtain  an  order,  in  the 
usual  way.  See  the  forms,  Arch.  Forms,  1 15, 1 16, 120.  Then, 
if  the  examination  is  to  be  in  India  or  the  colonies,  sue  out  a  writ 
in  the  nature  of  a  mandamus,  directed  to  the  judges  of  a  court 
there;  (see  the  form,  Arch.  Forms,  120);  get  it  signed  ami 
sealed,  or  if  the  examination  is  to  be  abroad  elsewhere,  or  other- 
wise out  of  the  jurisdiction  of  the  court,  sue  out  a  commission 
(see  the  form,  Arch.  Forms,  117);  but  where  the  examination 
is  to  be  in  this  country,  the  rule  or  order  is  itself  in  the  nature 
of  a  commission.  And  the  court,  in  a  very  urgent  case,  where 
the  witnesses  were  about  to  sail  on  a  voyage  in  two  days,  granted 
in  the  first  instance  a  rule  absolute  unless  cause  shewn  on  the 
morrow.  Pirie  v.  Iron,  1  Dowl.  252.  Let  the  interrogatories 
and  cross-interrogatories  be  drawn  and  signed  by  counsel,  and 
then  engrossed  on  parchment ;  (see  the  forms,  Arch.  Forms, 
118,  119);  and  let  copies  be  served  on  the  opposite  attornies 
respectively.  Then  annex  them  to  the  rule,  mandamus,  or  com- 
mission, and  have  them  delivered  to  the  person  or  persons  who  are 
to  take  the  examinations.  The  witnesses  are  then  examined  on 
oath  or  affirmation,  {which  oath,  fyc.  may  be  administered  by 
the  person  authorised  to  take  the  examination,  1  W.  4.  c.  22, 
s.  7) ;  and  the  depositions  afterwards  certified  to  the  court, 
from  which  the  commission,  8fc.  issued,  under  the  seal  of  the 
commissioners. 

5.  In  what  cases  the  depositions  may  afterwards  be  used.] 
By  stat.  1  W.  4,  c.  22,  s.  10,  "no  examination  or  depo- 
sition to  be  taken  by  virtue  of  this  act,  shall  be  read  in  evi- 
dence at  any  trial,  without  the  consent  of  the  party  against 
whom  the  same  may  be  offered,  unless  it  shall  appear  to  the 
satisfaction  of  the  judge,  that  the  examinant  or  deponent  is 
beyond  the  jurisdiction  of  the  court,  or  dead,  or  unable  from 
permanent  sickness  or  other  permanent  infirmity  to  attend  the 
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trial ;  in  all  or  any  of  which  cases,  the  examinations  and  depo- 
sitions, certified  under  the  hand  of  the  commissioners,  master, 
prothonotary,  or  other  person  taking  the  same,  shall  and  may, 
without  proof  of  the  signature  to  such  certificate,  be  received 
and  read  in  evidence,  saving  all  just  exceptions." 


ADDENDA. 

\.—A  table  of  feet,  prepared  pursuant  to  the  statute  1  Fief., 
c  30,  s.  6,  by  Commissioners  appointed  under  stat.  1 1  Geo.  4, 
and  1  Will.  4,  c.  58,  and  allowed  and  sanctioned  by  the  judges 
of  the  superior  courts  of  common  law  at  Westminster,  and  esta- 
blished for  the  said  courts. 

No  fee  whatever  to  be  taken  not  comprised  in  this  table; 
and  whenever,  by  any  change  in  the  practice,  any  duty  shall 
cease  to  be  performed,  the  fee  thereon  also  to  cease. 

1.  Writ  Pee. 

£.  s.  A 

For  Signing,  Sealing,  and,  where  necessary,  Enter- 
ing, every  Writ,  and  fbr  Filing  the  same,  and 
Indorsing  the  day  and  hour  when  filed:—' 

WritofCapias          0    5    0 

Alias  Writ  of  capias             0    2    6 

Pluries           ..         ..         0*6 

Writ  of  Summons 0    5   0 

Alias  or  Pluries  ..         ..         ..  ..026 

Writ  of  Distringas 0    5    0 

Alias  or  Pluries         0    2    6 

Writ  of  Detainer 0    5    0 

Scire  Facias              0    5    0 

Habeas  Corpus  ad  Testific.             0    5    0 

Procedendo 050 

Supersedeas  (except  when  it  is  a  Prisoner's  Writ)  0    5    0 

Prohibition 050 

Consultation             050 

Commission  for  Witnesses             0    5    0 

Certiorari 0    5    0 

Seisin            050 

Possession 050 

Venditioni  Exponas             0    5    0 

Pone              050 

Distringas 0    5   0 
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£.   #.  d. 

Re.  fa.  io 0    5    0 

Retorno  Habendo 0    5    0 

Exigent  . .         . .  . .         ••         ..050 

Allocatur  Exigent 050 

Proclamations  050 

Supersedeas  to  Exigent 0    5    0 

Capias  Utlagatum 050 

Subpoena  on  Capias  Utlagatum  .  *  0     5    0 

Writ  of  False  Judgment 0    5     0 

Mandamus 050 

Ail  other  Writs  not  specified,  except  Execution 

Writs  and  Writs  connected  with  the  Jury  Process    0    5    0 
Inquiry  of  Damages  . .  ..050 

WritofTrial  0    2    0 

Attachment 0     10 

Subpoena  before  the  Judge 0    2    0 

Subpoena  before  the  Sheriff  0     10 

Restitution 0     10 


Venire  Facias  Juratores 

Distringas 

Mittimus  to  a  county  Palatine 

Habeas  Corpus  ad  Satisfac. 

— —  cum  Casa 

For  searching  for  all  Writs 
Term.  See  *'  Searches,"  No. 


I 
i 


Jnelwhd  to  • ho 

/««  for  signing 

Jury  proee$$. 

When  Prisoners' 

writs  or  sutd  out 

by  Dtfendani. 

and  Praecipes— each 
10. 


ml  } 


Nil. 


For  Office  Copy  of  Precipe.  See  "  Office  Copies,"  No.  14. 

2.  Appearance  Fee. 


For  every  Appearance  entered,  whether  in  the  Ap- 
pearance Book  or  upon  the  Roll,  on  Cepi  Corpus 
For  every  Appearance  for  other  Defendants  after  the 

sv  Uo*  ••  •  •  ••  ••  *  • 

For  every  Certificate  of  an  appearance  being  entered. 
See  "Certificate,"  No.  11. 


0    2    0 
Nil. 


3.  Bail  Fee. 

For  Filing  every  Bail  Piece  0 

For  every  Allowance  and  Justification  of  Bail       . .     0 
Every  Search  for  Special  Bail  Piece.  See  "  Searches," 

No.  10. 
Every  Post-terminum  on  Special  Bail  Piece  filed    . . 
Office  Copy  of  Special  Bail  Piece.      See  "  Office 

Copies,"  No.  14. 
To  a  Commissioner  for  taking  Special  Bail  in  the 

Country  in  each  came    0 


3 

3 


Nil. 


0 
0 


2     0 
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4.  Rule  Fee. 


£.  *.  d. 


Rule  to  Plead  0    10 

Note. — No  Fee  to  be  taken  on  any  rules  to  de- 
clare, reply,  rejoin,  or  surrejoin,  or  any  Com- 
mon Rule  relating  to  Heading,  or  on  Pri- 
soners' Rules. 

AH  other  Common  Rules 0    1    0 

All  other  Rules,  when  taken  out,  whatever  be  their 

length  ..     One  Fee  on  each  of   0    4   0 

5.  Pleading  Fee. 

For  the  Pleadings,  when  Issue  is  joined  in  Fact  or 
in  Law,  or  both  ..         ..        One  Fee  of   0    7    0 

Note. — This  Fee  is  to  be  collected  on  signing 
the  Writ  of  Trial,  or  on  passing  the  Record, 
or  otherwise  on  the  Taxing  of  Costs. 

6.  Trial  Fee. 

For  signing  the  Jury  Process  and  passing  and  sealing 

the  Record  of  Nisi  Prius 0    7    0 

For  striking  and  reducing  a  Special  Jury  . .         . .     110 
For  attending  in  any  other  Court,  with  Documents 
filed  in  the  office  . .  the  Officer* a  Expenses. 

7.  Judgment  Fee. 

For  entering  an  Interlocutory  Judgment,  where  no 
Pleading  Fee  of  Seven  Shillings  has  been  pre- 
viously payable     ..         ..         ..         ..         . .     0    5    0 

For  entering  a  Final  Judgment       0    7   0 

For  entering  a  Judgment  of  Non  Pros 0    5    0 

For  a  Certificate  of  a  Judgment. 
See  "Certificate,1'  No.  11. 
For  every  Satisfaction  acknowledged  upon  Record      0    5   0 

For  entering  an  Audita  Querela 0    5    0 

For  entering  a  Certiorari  out  of  Chancery  to  certify 

a  Record 050 

For  indorsing  the  Return  on  a  Writ  of  Certiorari        0    3   0 
For  exemplifying  a  Record  . .         . .  0    5    0 

For  Searches  for  Records  m  the  Upper  or  Inner 
Treasury. 

See  "Searches,"  No.  10. 
For  Copies,  of  Records. 

See  "Copies," No.  14. 
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8.  Execution  Fee. 

£.    8.  d. 
For  signing  and  sealing  every  Writ  of  Execution        0     10 
For  every  Commitment  in  Execution  and  making 
Marshal's  or  Warden's  Lists.  ..030 

9.  Error  Fee. 

For  certifying  a  Record  upon  s>Writ  of  Error,  each 

roll  0  10    0 

For  drawing  and  entering  every  Rule  in  Error     • .     0    4    0 
For  entry  of  all  Proceedings  in  Writs  of  Error     . .         Nil. 
(Note. — All  Entries  of  Proceedings  in  Writs 
of  Error  are  to  be  prepared  by  the  At- 
tornies) 
For  Office  Copies  of  all  Proceedings,  when  required. 

See  "  Office  Copies,"  No.  14. 
For  examining  the  Transcript  with  the  Roll,  with 
the  Clerk  of  the  House  of  Lords.  1     l    0 

•  10.  Search  Fee. 

Every  search,  other  than  for  Appearances  and  Rules 
to  plead  in  the  same  Term  . .         per  Term.    0    0    3 

except  a  tingle  Term.    0    0    6 

Or  a  general  Search  for  Judgments,  where  an  Index 
is  kept        026 

11.  Certificate  Fee. 

For  every  Certificate  0    10 

For  every  Certified  Copy  of  an  Entry  in  the  Books      0     10 

12.  Affidavit  Fee. 

For  every  Affidavit  sworn  or  affirmed  in  Court,  or 
before  a  Commissioner,  or  in  the  Master's  Office, 
exclusive  of  the  Usher's  Fee,  from  each  Deponent    0    10 

13.  Entry,  Enrolment,  Registration,  and  Filing  Fee. 

For  every  Entry  of  an  Attorney's  Annual  Certificate    0     10 
For  every  Enrolment  or  Registration, 

each  Deed  or  Instrument    0    3    0 
For  filing  Bail-piece  taken  before  a  Commissioner 

in  the  country 010 

For  Filing  each  Affidavit,  except  affidavits  to  hold 

to  Bail  and  of  Service  of  Process  . .         • .     0    10 
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£.  I.  a. 
For  filing  the  Affidavit  and  enrolling  the  Articles 

previous  to  the  Admission  of  an  Attorney        . .     0  5   0 
Re-admission            ..         ..         . .         . .         ..026 

For  filing*  Warrants  of  Attorney  or  Cognovits,  when 

filed  under  the  stat.  3  Geo.  4,  c.  39        . .         . .     0  1   0 

For  filing  Orders  of  Nisi  Prius        0  1    0 

For  filing  Judge's  Orders 0  10 

And  for  any  other  Instrument  filed  by  Order  of  the 

Court  or  of  a  Judge each    0  1    0 

14.  Copy,  Transcript,  or  Extract  Pee. 

All  Office  Copies per  fbUo    0    0   6 

Every  other  Copy,  Transcript  or  Extract ..  per  folio    0    0   6 

15.  Taxation  Fee,  References,  and  Interrogatoria. 

For  taxing  every  Bill  of  Costs        0    10 

If  exceeding  Three  Folios    ..         ..           per  folio  0    0   4 

For  every  Report  or  Determination  of  a  Master  on  9 

Special  Reference  from  the  Court           . .         . .  110 
For  Every  Examination  viva  voce  or  on  witten  In- 
terrogatories            110 

For  settling  every  Bond  as  Security  for  Costs      . .  0  10    6 
For  Outlawry,  see  "Writs,"  "Searches," 
"  Enrolments,"  "  Copies." 

FEES  OF  UNDER-USHERS  AND  CRIERS. 

On  the  taking,  adding,  or  justifying  Bail  in  Court 

each  tutor  0  0  6 
For  every  Oath  or  Affidavit  sworn  or  Affirmation 
made  in  Court,  or  before  a  Judge  at  Westmins- 
ter in  Term  time            each  0  0  H 

For  every  Person  appearing  on  Recognisance  each  0  0  6 

For  Bail  taken  at  Bar  (Q.  B.)                   ..      each  0  1  0 

For  an  Arraignment  at  Bar  (Q.  B.)         ..      each  0  3  6 

For  every  Fine  in  Court  (Q.  Bi)  . .         . .      each  0  0  6 

For  every  Discharge  in  Court  (Q.  B.)     . .      each  0  0  6 

For  exhibiting  Articles  of  the  Peace        . .       each  0  0  6 

For  reversing  an  Outlawry  in  Civil  Cases         each  0  10 

For  acknowledging  a  Deed  in  Court        . .      each  0  0  3 
For  a  Person  charged  in  Execution  in  Court,  or 

turned  over  on  Habeas  Corpus           . .      each  0  0  U 

Fbr  a  trial  at  Bar each  0  10  0 

Calling  and  swearing  Jury  on  do.                    each  0  16 

Swearing  every  Witness  on  do each  0  0  U 
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£.    f.  d. 
Attending  t  Jury  on  trial  at  Bar  when  they  withdraw 

to  consider  their  Verdict each    0    10 

Commission  sworn  in  Court  . .      each    0    10 

Estreat  delivered  on  oath  in  Court  . .      each    0     I    0 

Recognizance  taken  in  Court  (except  of  Bail)  each  0  2  0 
On  the  Signing  of  every  Final  Judgment . .  each  0  0  3 
For  receiving  and  returning  a  Record  called  in 

Court,  for  the  Officer  or  Officers  producing  the 

same         each  Record    0     10 

For  Attendance  during  Argument  of  any  Case  in  the 

Crown  or  Special  Paper,  or  in  the  Court  of  Error 

One  Fee  for  all  the  Ushers    0    4    0 


COURT  KEEPERS'  FEES. 
In  the  Exchequer  and  Common  Pleas. 

On  the  taking,  adding,  or  justifying  Bail  in  Court       0    0    4 
Every  Guardian  admitted  In  Court  0    0    4 

Every  Trial  at  Bar 0  10    0 

TIPSTAFFS'  FEES. 


Commitment  upon  Habeas  Corpus  at  Chambers 

One  Fee  of    0  10    6 

Renders  m  Discharge  of  Bail  0  10    6 

in  every  Action  after  the  first  0    6    0 

Commitments  in  Execution  by  the  Court  0  10    6 
Habeas  Corpus  to  Courts  of  Queen's  Bench,  Com- 
mon Pleas  or  Exchequer 0  10    6 

Habeas  Corpus  to  take  Witnesses  into  Court  to 

give  Evidence,  or  for  Trial  . .  per  diem    0  10    C 

Habeas  Corpus  to  Chambers  to  render  in  other  Ac- 
tions • .         . .  . . 
Bankrupts  taken  before  the  Commissioners 
Insolvent  Debtors  to  be  heard  upon  their  Petition 
Journies  with  Bankrupts  or  Insolvents,  besides  Ex- 
penses of  Coach  Hire  or  Conveyance,  to  Principal 

per  Diem 

and  to  Assistant,  if  taken 

Prisoners  taken  into  Court  by  Rule  of  Court,  under 

the  Lords'  Act 

Trial  at  Bar  . .  each  Tipetaf,  per  Diem 

// 


0 

10 

6 

0 

10 

6 

0 

3 

0 

1 

1 

0 

0 

10 

6 

0 

10 

6 

0 

10 

6 
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JUDGES'  CLERKS. 

(WHITHER  TBB  CLKBK8  OF  CHI1F  OB  OF  PUISHI  JUDGES.) 

1.  Summons  and  Order  Feet. 

£.  $.  d. 

Summons,  each  Cause,  in  Term 0    10 

in  Vacation  ..     0    2    0 

Summons  and  Order  to  try  an  Issue  before  the 

Sheriff        ..         ..         ..         ..         ..         ..010 

Order  for  Writ  of  Distringas  0    3    0 

Order  to  hold  to  Bail,  upon  Affidavit  before  suing 

out  a  Writ  ..030 

Order  for  Allowance  of  Bail  ..  ..         ..030 

Order  to  enter  up  Judgment  on  an  old  Warrant  of 

Attorney    ..         ..  ..         ..  ..040 

Order  to  enter  Satisfaction  upon  do 0    3    0 

Order  to  deliver  Documents  off  the  File     ..         ..     0    4    0 
Order  to  sue  or  defend  in  forma  pauperis  . .  Nil. 

Order  for  Admission  to  sue  or  defend  by  Guardian    0    3    4 
Order  to  charge  a  person,  in  custody  for  criminal 

matter,  with  an  Action 0    3    0 

Order  to  change  the  Venue  0    3    0 

Order  for  amending  Record  . .         . .         . .     0    3    0 

Order  for  a  Special  Jury ..030 

Order  of  Reference  to  Arbitration,  from  each  Party 

applying  for  the  Order      ..  ..         ..040' 

Order  to  compel  the  Attendance  of  Witnesses  before 

an  Arbitrator        . .     0    3    0 

Order  to  remand  a  Prisoner  0    3    0 

Order  to  remand  or  discharge  a  Seaman  . .     0    3    0 

Order  to  docquet  Judgment  Roll    . .  . .     0    3    0 

Order  to  file  a  Certificate  of  an  Acknowledgment  of 

a  Deed 030 

Order  undertaking  to  pay  Debt  or  Costs,  or  to.  pay 

Attorney's  Bill,  on  Taxation        0    3    0 

Order  to  enter  Appearance 0    3    0 

Order  to  render  in  Discharge  of  Bail  0    3    0 

Order  to  exonerate  Bail 0    3    0 

Order  for  Judgment  on  Writ  of  Scire  Facias  0    3    0 

Order  to  make  a  Rule  of  Court  absolute   -  •  0    3    0 

Order,  other  than  above  mentioned  0    2    0 

Special  Commission  to  take  Acknowledgment  of  a 

Married  Woman   ..         ..         050 

Fiat  for  Admission  of  Attorney  ..         ..     0  10    6 

Recognizance  to  appear  and  plead  . .         .  ■         . .     0  10    6 

Fiat  for  the  Enrolment  of  a  Deed 0    2    6 

Fiat  for  Commissions  of  Sewers 0  10    6 


I 


£. 

t. 

d. 

0 

2 

0 

0 

2 

0 

0 

2 

0 
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Fiat  for  a  Certiorari  on.  the  Crown  side 
Fiat  for  Habeas  Corpus  on  the  Crown  side 
Fiat  for  Habeas  Corpus  ad  testificandum 
Bond  for  a  Merchant  (being  a  Member  of  Parlia- 
ment) and  his  Sureties,  under  the  Statute  0  10    6 

2.  Bail  Feet. 

Bails  on  Cepi  Corpus  in  Term  or  Vacation  (out  of 
which  Cd.  to  the  Porter  of  Serjeants'  Inn)  0    2    6 

Do.  on  Habeas  Corpus  in  a  Civil  Suit,  in  Term  or 
Vacation  (out  of  which  64.  to  the  Porter)         . .     0    2    6 

Justifying  Bail,  in  Term  or  Vacation  . .         . .     0    2    0 

Delivering  Bail  Pieces  off  the  File,  to  Attorney,  for 

him  to  take  to  Westminster       0     10 

Delivering  Bail  Pieces  off  the  File,  which  have  been 

filed  above  a  year 0     10 

Bail  on  Certiorari,  in  Term  or  Vacation   (out  of 

which  6<*.  to  the  Porter) 0    2    6 

Bail  in  Error 0    2     0 

Surrender  in  discharge  of  Bail,  and  Commitment 
thereon,  (out  of  which  1*.  to  the  Porter)  . .     0    7    6 

Commitments  to  the  Custody  of  the  Marshal  or 

Warden  (out  of  which  W  to  the  Porter)  . ,     0    3    6 

Added  Bail 020 

Approbation  of  Commissioners  for  taking  Special 

Bail  0    2     6 

Approbation  of  Commissioners  for  taking  Affidavits    0    2    6 

Commission  for  taking  Special  Bail  (including 
parchment,  ingrossing  or  printing  and  sealing) 
Chief  Judge's  Clerk's  Fee  116 

Commission  for  taking  Affidavits  (including  parch- 
ment, ingrossing  or  printing  and  sealing)  Chief 
Judge's  Clerk's  Fee 116 

3.  Attendance  and  Service  Feet. 

Attendance  as  Commissioners  to  take  Affidavits  . .  0    6    8 

Attending  to  take  Interrogatories        . .     per  diem  1     1     0 

Attendance  at  Trial  at  Bar        . .         .  -     per  diem  110 
Attendance  at  the  Judge's  House,  or  elsewhere  than 

at  Chambers,  at  the  request  of  a  party  . .  0    6    8 

Entry  of  Caveat 0    2    6 

Special  case  for  the  opinion  of  the  Court  . .         . .  0    2    6 
Special  case  from  Chancery          . .           . .         ..050 

k  Special  Verdict         ..         ..       • 0    2    6 

Demurrer  and  other  paper  books              . .        . .  0    2    0 

//2 
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Exhibit  to  which  Judge's  Signature  is  required 

Deed  acknowledged 

Deed  acknowledged  by  Married  Women 

Second  Acknowledgment  by  Do. 

Certificate  on  Nisi  Prius  Record 

Certificate  of  Bail  not  being  put  in 

Copying  Judge's  Notes 

Producing  Judge's  Notes 

Escape  Warrant 

Warrant  to  apprehend  a  bankrupt 

Attendance  by  Counsel  each  ride 

Signing  a  Bill  of  Exceptions 

Signing  Depositions 

Certificate  on  Special  case  to  Courts  of  Equity 


£.  t.  I 


0  1 
0  1 
0    7 


0 
0 
0 


3 
2 
2 


0  10 
0  2 
0  5 
0  10 
0  5 
0  5 
0  2 
0  10 


A.  Office  Copies. 

Office  Copies  of  Interrogatories 
Do.  of  Depositions 

Do.  of  Affidavits,  if  required 

5.  Affidavits. 


Q 
0 
6 
6 
6 
6 
6 
6 
0 
6 
0 
0 
0 
6 


per  folio  0  0  6 
per  folio  0  0  6 
per  folio    0    0   6 


For  taking  Affidavits  or  Affirmations,  from  each 
Deponent,  including  all  Exhibits  annexed, 

in  Term 0    1    P 

in  Vacation  020 

For  keeping  Affidavits,  and  carrying  them  to  the 

Rule  Office,  to  be  filed                                   each    0    1    0 
Fiat  for  Allowance  of  a  Writ  of  Error  to  the  Exche- 
quer Chamber 062 

Do to  Parliament  0  12   4 


(Signed)    Denman  J.  Vaughan 

N.  C.  Tindal  J.  Parks 
Abinger  W.  Bolland 

J.  A.  Park       J.  B.  Bobanqubt  J.  T.  CoutaiMi 

J.  LlTTLBDALK  E.  H.  ALDBRSON       F.  COLTM  AN. 


J.  Patteso* 
J.  Gurnet 
J.  Williams 


Received  by  me  and  ordered  to  be  enrolled  this  20th  day  *f 
December,  1837. 

(Signed)        THO.  LE  BLANC, 

Master, 
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III.— CASES. 

Cases  decided  or  reported  since  this  work  was  put  to  press.  The 
reader  is  requested  to  make  a  reference  in  the  margin  of 
his  copy  of  the  work,  to  each  of  these  cases,  at  the  page 
where  the  subject  of  it  is  ducussed. 

PAGE. 

Declaration  against  an  attorney  was  delivered  on  the  8th 
March,  and  the  defendant  pleaded  a  plea  of  privilege 
on  the  13th,  the  12th  being  Sunday :  this  was  holden 
to  be  within  sufficient  time ;  for  the  effect  of  R.  O.  H. 
2  W.  4  was  to  make  the  four  days  for  pleading  in 
abatement,  which  were  formerly  reckoned  inclusive  of 
both  days,  now  inclusive  of  one  day  only  and  exclusive 
of  the  other.    Ryland  v.  Wormwald,  5  Dowl.  581        -      1 

An  affidavit  in  an  action  against  several  defendants  was 
intituled  A.  v.  B.  "  and  others :"  it  was  holden  to  be 
improperly  intituled,  and  that  it  could  not  be  read. 
Tomkins  v.  Qeach  et  al,  5  Dowl.  509  8 

Where  judgment  had  been  entered  up  on  a  warrant  of 
attorney,  and  a  motion  was  made  to  set  it  aside,  it  was 
holden  by  Williams,  J.  that  the  affidavit  on  which  the 
motion  was  made  was  rightly  intituled  in  a  cause. 
Thompson  v.  Vaux,  5  Dowl.  691         ....      9 

An  objection  was  made  to  the  joint  affidavit  of  two  per- 
sons, on  the  ground  of  a  defective  addition  which  was 
given  to  one  of  them :  but  Coleridge,  J.,  held  that  the 
objection  went  only  as  to  what  that  deponent  had 
sworn,  and  did  not  prevent  what  the  other  had  sworn 
from  being  read.    Ex  p.  Edmonds,  5  Dowl.  702  -        -12 

Where  an  objection  was  taken  to  an  affidavit,  as  having 
been  sworn  before  the  defendant's  attorney,  and  the 
affidavit  of  the  fact  merely  stated  that  the  other  affi- 
davit was  sworn  before  a  commissioner,  "  who  is  the 
attorney  for  the  said  defendant :"  it  was  holden  that 
the  objection  was  not  sustained,  for  although  he  were 
then  the  defendant's  attorney,  it  did  not  follow  that  he 
was  so  at  the  time  the  first  affidavit  was  sworn.  Kidd 
v.  Davis,  5  Dowl.  568 15 

An  affidavit  to  hold  to  bail,  stated  the  defendant  to  be  in- 
debted to  the  plaintiff  in  a  certain  sum  "  on  the  balance 
of  an  account  stated ;"  it  was  objected  that  this  was 
insufficient,  without  the  addition  of  the  words  "  and  set- 
tled between  them,"  for  the  affidavit  might  be  true,  and 
still  no  debt  be  due  from  the  defendant ;  but  the  court 
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held  that  as  this  would  be  good  in  a  declaration,  it  was 
good  in  an  affidavit.    Tyler  ▼.  Campbell,  5  Dowl.  632.      21 

An  affidavit  to  hold  to  bail  upon  a  bill  of  exchange,  stated 
it  to  be  "  drawn  and  accepted  by"  the  defendant :  and 
holden  sufficient.    Harrison  v.  Rigby,  6  Dowl.  93       -    22 

An  affidavit  to  hold  to  bail  stated  the  defendant  to  be  in- 
debted to  deponent  and  J.  M.,  his  partner,  in  £200,  for 
money  lent  by  them  and  one  Cox,  their  late  partner, 
to  the  defendant :  upon  an  affidavit  that  Cox  was  still 
alive,  the  court  ordered  the  bail  bond  to  be  delivered 
up  to  be  cancelled,  as  it  was  impossible  for  an  action 
to  be  maintained  by  two,  for  money  lent  by  three,  who 
were  still  living.    Morrel  et  al  v.  Parker,  6  Dowl.  123.    2? 

An  affidavit  to  hold  to  bail,  made  by  William  James  Hoi- 
liday,  stated  the  defendant  to  be  indebted  to  John 
Holliday  for,  &c.,  without  stating  any  connection  be- 
tween him  and  the  plaintiff:  the  court  held  it  to  be 
sufficient.    Holliday  v.  Lowes,  5  Dowl.  485         -        -    49 

"Where  an  affidavit  was  made  to  hold  to  bail  for  money 
lent  and  advanced,  and  aft'  rwards  in  another  suit  be- 
tween the  same  parties  the  deponent  made  an  affidavit 
of  facts  inconsistent  with  his  claim  for  money  lent: 
the  court  held  this  to  be  no  ground  for  ordering  the 
bail  bond  to  be  delivered  up  to  be  cancelled.  Vaughn* 
v.  Goadiey,  6  Dowl.  96 62 

In  an  action  by  a  London  agent  against  a  country  attor- 
ney for  the  amount  of  his  bill  of  costs,  the  defendant 
applied  to  have  the  bill  taxed :  but  the  court  held  that 
they  had  no  power  to  refer  it ;  they  had  no  power  in- 
dependently of  stat.  2  G.  2,  c.  23,  s.  23,  and  that  did 
not  extend  to  costs  due  from  one  attorney  to  another. 
Weymouth  v.  Knipe,  5  Dowl.  495       -  -    54 

Where  the  replication  concluded  to  the  country,  without 
an  &c,  and  in  making  up  the  record  it  was  omitted  to 
add  a  similiter :  the  court  treated  this  as  the  mispri- 
sion of  a  clerk,  and  amendable  under  stat.  8  Hen.  6, 
c.  12,  s.  2,  and  ordered  it  to  be  amended,  even  after 
error  brought  and  errors  assigned,  upon  payment  of 
costs.    Siboni  v.  Kirkman,  6  Dowl.  98        -         -        -    63 

When  a  writ  of  summons  was  sued  out  and  served  in  Hi- 
lary vacation,  and  the  plaintiff  entered  an  appearance 
for  the  defendant,  according  to  the  statute,  in  Trinity 
term  following ;  it  was  contended  that  the  plaintiff  had 
only  the  Easter  term  and  the  vacation  immediately  fol- 
lowing to  enter  an  appearance,  and  the  defendant  there- 
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fare  moved  to  set  it  aside ;  but  Coleridge,  J.  held  that 
he  might  enter  an  appearance  at  any  time  within  four 
terms  after  the  service  of  the  writ  of  summons,  and  he 
accordingly  discharged  the  rule.  Liddle  v.  Crunch,  5 
DowL  662. 74 

Where  an  action,  and  a  cross  demand  by  the  defendant, 
were  referred  to  arbitration,  the  costs  of  the  action  and 
reference,  &c.,  to  abide  the  event ;  and  the  arbitrator 
having  awarded  a  certain  sum  to  be  paid  to  the  plain- 
tiff, gave  a  fixed  sum  for  the  costs  of  the  action  and 
reference:  Coleridge,  J.,  held  that,  as  the  costs  were 
to  abide  the  event,  the  arbitrator  had  no  power  over 
them,  and  had  therefore  exceeded  his  authority  in 
fixing  a  particular  sum  to  be  paid  on  that  account. 
The  award  also  directed  that  upon  payment  of  these 
sums,  each  party  should  execute  a  release  to  the  other : 
Coleridge,  J.,  held  that  although  the  arbitrator  had  no 
jurisdiction  as  to  the  latter  sum,  yet  the  award  was 
good  as  it  respected  the  former  sum^and  the  release. 
Kendrkk  v.  Daviet,  5  DowL  693         ....    86 

Where  a  cause  was  pending,  and  the  parties  went  down 
to  trial,  but  before  the  cause  was  entered  they  agreed 
to  refer  it ;  the  award  was  made  in  August,  published  in 
December  or  the  beginning  of  January,  and  the  submis- 
sion made  a  rule  of  court  in  Easter  term :  an  applica- 
tion being  made  in  Trinity  term  to  set  aside  the  award, 
it  was  holden  to  be  too  late ;  it  was  not  a  submission 
at  common  law,  by  rule  of  court  or  judge's  order,  but 
a  submission  under  stat  9  and  10  W.  3,  and  that  sta- 
tute required  the  application  to  be  made  before  the 
end  of  the  term  next  after  the  award  is  made  and  pub- 
lished ;  even  if  it  were  a  submission  at  common  law, 
the  application  would  have  been  too  late,  unless  very 
strong  reasons  were  shewn  to  the  court  accounting  for 
the  party's  not  having  applied  at  an  earlier  period. 
Reynold*  v.  Askew,  5  DowL  682  -        -        -        -    92 

Where  a  rule  to  set  aside  an  award  was  not  drawn  up  on 
reading  the  award,  the  court  held  it  to  be  a  fatal  ob- 
jection to  it,  and  discharged  the  rule.  Barton  v.  Ran- 
som, 5  DowL  597 94 

In  assumpsit,  the  defendant  pleaded  payment  of  £30,  and 
that  the  plaintiff  accepted  it  in  satisfaction ;  the  plain- 
tiff replied  that  the  £30  had  been  paid  on  a  different 
account;  the  cause  was  referred,  and  the  arbitrator 
awarded  in  favour  of  the  defendant  as  to  £3,  parcel  of 
the  £30,  and  for  the  plaintiff  as  to  the  residue :  the 
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court  held  the  award  to  be  sufficiently  certain,  being 
equivalent  to  awarding  £27  to  the  plaintiff.  King  v. 
Earl  of  Dtmdonald,  5  Dowl.  589.       -        -        -        -    9$ 

After  an  articled  clerk  had  served  some  time  under  his 
articles,  his  master  died ;  and  seventeen  days  elapsed 
before  administration  was  taken  out,  and  the  adminis- 
trator assigned  him  to  another  master ;  but  after  the 
expiration  of  the  articles,  he  served  his  second  matter 
seventeen  additional  days,  so  as  to  complete  the  whole 
five  years'  service :  under  these  circumstances,  Little- 
dale,  J.,  upon  application,  ordered  that  he  should  be 
examined.    Ex  p.  Tomkiru,  6  Dowl.  3        -        -        -  108 

Where  the  time  limited  by  the  regulations  of  the  ex- 
aminers for  leaving  (with  them)  the  articles  of  clerk- 
ship, and  the  answers  to  the  questions,  expired  on  the 
30th  of  May,  but  the  time  under  the  articles  did  not 
expire  until  the  1st  of  June,  and  it  was  therefore  im- 
possible to  comply  with  the  regulation,  as  in  answer 
to  one  of  the  questions  the  master  was  required  to 
state  whether  the  clerk  had  served  the  whole  of  his 
time  or  not :  the  examiners  on  the  2nd  June  refusing 
to  receive  the  articles  and  answers,  although  the  ex- 
amination was  not  to  take  place  until  the  5th,  Cole- 
ridge, J.,  under  the  circumstances,  upon  an  application 
on  the  2nd,  ordered  them  to  receive  them.  Ex  p. 
Cooper,  5  Dowl.  703 HO 

Where  an  articled  clerk  omitted  to  send  in  his  answers 
to  the  questions  of  the  examiners  within  the  time 
limited  for  that  purpose,  in  consequence  of  the  agent 
in  town  having,  through  inadvertence,  omitted  to  send 
the  copy  of  the  questions  to  him  in  time,  Coleridge,  J.v 
upon  application,  allowed  the  answers  to  be  then  sent 
in,  and  ordered  the  London  agent  to  pay  the  costs  of 
the  motion ;  but  he  intimated  that  he  would  not  have 
granted  this  indulgence  if  the  omission  had  arisen  from 
the  laches  of  the  clerk,  or  his  ignorance  of  the  ex- 
aminers' rules  upon  the  subject.  Ex  p.  Holland,  5 
Dowl.  681 UO 

Sunday  may  be  reckoned  as  one  of  the  three  days  before 
term,  limited  by  R.  6.  H.  6  W.  4,  s.  5,  for  articled 
clerks  delivering  their  notices  at  the  masters'  office. 
Ex  p.  Bumps,  5  Dowl.  713 114 

Where  an  articled  clerk,  previously  to  Easter  term*  gave 
notices  of  his  intention  to  apply  for  admission  in 
Trinity  term,  but  did  not  in  fact  apply  in  that  term, 
UtUedale,  J.,  upon  his  applying  in  Michaelmas  term, 
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refused  to  allow  him  to  be  admitted  on  the  notices 
already  given,  but  allowed  him  then  to  give  his  notices 
for  his  admission  on  the  last  day  of  Hilary  term.  Ex 
p.  Southern,  6  Dowl.  26 116 

Upon  application  for  an  attachment  for  non-payment  of 
money  pursuant  to  a  rule  of  court,  the  affidavit  by 
mistake  called  the  role  an  order :  it  was  holden  that 
the  attachment  could  not  be  awarded  on  that  affidavit, 
as  there  could  be  no  contempt  of  the  court  oy  not 
obeying  a  mere  order.    Re  Turner,  6  Dowl.  6     -        -  1 19 

A  rule  for  payment  of  costs,  and  the  masters' s  allocatur 
thereon,  were  shewn  to  the  party  to  be  served,  and  the 
amount  regularly  demanded,  but  a  copy  of  the  rule  was 
not  left  with  him :  this  was  holden  insufficient.  Dal- 
ton  ▼.  Tucker,  5  Dotal.  550 121 

Where  an  attorney  omitted  to  have  his  certificate  entered 
at  the  masters'  office,  and  upon  going  there  to  enter 
his  certificate  for  the  following  year,  he  was  apprised 
of  his  omission,  Littledale,  J.,  on  application,  gave  him 
leave  to  enter  the  first  certificate  nunc  pro  tunc.  Ex 
p.  Graddon,  6  Dowl.  5 127 

Where  an  attorney  had  left  his  place  of  residence,  and 
could  not  be  found,  Littledale,  J.  allowed  a  rule  nut 
for  his  paying  costs  of  taxation,  to  be  served  upon  his 
agent.    Burrel  v.  Seaton,  5  DowL  661.        .        -        -141 

'Where  an  attorney's  bill  contained  a  charge  for  preparing 
affidavits  verifying  the  certificate  of  the  taking  the 
acknowledgment  of  a  married  woman,  under  the  Fines 
and  Recoveries  Act,  3  and  4  W.  4,  c.  74 :  the  court 
held  that  this  was  not  business  done  "  at  law  or  in 
equity,"  within  the  meaning  of  the  statute,  and  did  not 
render  the  bill  taxable.    Re  Brantton,  5  Dowl.  623.        143 

Where  after  a  writ  issued,  but  before  it  was  served,  the 
defendant  paid  the  debt  to  a  clerk  of  the  plaintiff :  the 
plainthTs  attorney,  after  that,  although  he  knew  of  the 
payment,  proceeded  in  the  action  by  declaring :  upon 
application  to  a  Judge,  he  ordered  the  proceedings  to  be 
stayed  without  costs ;  and  upon  motion  to  rescind  that 
order,  the  court  held  the  attorney  to  be  entitled  to  the 
costs  of  the  writ,  but  not  of  the  declaration,  and  they 
directed  the  order  to  be  amended  accordingly.  WyUie  v. 
Phillipt,  5  Dowl.  646. 151 

An  uncertificated  bankrupt  obtained  an  award,  upon  which 
his  attorney  had  a  lien  for  his  costs ;  the  assignees  then 
interfered,  and  claimed  the  amount  awarded :  the  court 
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held  that  the  attorney  had  the  same  lien  as  against  the 
assignees,  as  against  the  bankrupt.  Janet  v.  TvndmXL, 
5  Dowl.  591 151 

Where  the  attorney  for  a  plaintiff  in  a  cause  received  a 
sum  of  money  from  the  defendant  for  his  client,  and 
did  not  pay  it  over,  Coleridge,  J.,  referred  the  matter 
to  the  master,  to  ascertain  what  was  due,  although 
nine  years  had  passed,  and  the  debt  was  barred  by  the 
statute  of  limitations.    Exp.  Sharpe,  5  Dowl.  717     -164 

"Where  an  attorney  was  employed  to  prepare  mortgage 
deeds,  and  the  mortgage  money  was  paid  to  him,  out 
of  which  he  paid  several  debts  at  the  instance  of  the 
mortgagor,  leaving  a  balance  of  £200  in  his  hands: 
Coleridge,  J.,  upon  application,  ordered  him  to  pay 
over  this  balance  to  his  client,  the  mortgagor,  and  to 
deliver  up  all  deeds  and  papers,  Jtc. ;  he  was  employed 
as  attorney  to  prepare  the  mortgage,  and  because  he 
had  prepared  it  the  money  was  paid  to  it,  and  the  case 
therefore  was  one  in  which  the  court  would  exercise 
their  summary  jurisdiction.  Ex  p.  CripweU,  5  Dowl. 
689 164 

Where  a  rule  nisi  had  been  obtained,  calling  upon  an 
attorney  to  answer  the  matters  of  an  affidavit,  and  " 
afterwards  on  moving  to  make  the  rule  absolute,  no 
gentleman  appeared  to  shew  cause  against  it :  Cole- 
ridge, J.,  after  consulting  the  clerk  of  the  rules,  held 
that  the  proper  course  in  such  a  case  was  to  have  the 
attorney  called  in  court;  and  he  was  called  accordingly. 
Re  WhicKer,  5  Dowl.  715 "-  167 

The  plaintiff  sued  out  process  in  an  action  on  a  bail  bond, 
but  on  the  same  day,  and  before  the  writ  was  served, 
the  principal  was  rendered,  and  notice  of  render  duly 
given ;  a  service  df  the  writ  afterwards  was  holden 
irregular.    Lewis  v.  Grimstone,  5  Dowl.  711        -        -171 

On  setting  aside  regular  proceedings  on  a  bail  bond,  an 
affidavit,  stating  that  bail  was  put  in  and  perfected, 
was  holden  sufficient,  without  going  on  to  state  that 
the  rule  of  allowance  had  been  served :  it  was  also 
insisted,  that  as  the  plaintiff  had  then  lost  a  trial,  the 
bail  bond  should  stand  as  a  security ;  but  it  was  ruled 
otherwise,  as  the  trial  was  not  lost  at  the  time  the  role 
nisi  was  moved  for.     Crossby  v.  /rows,  5  Dowl.  566. 

172,  ITS 

Upon  a  motion  to  stay  proceedings  on  a  bail  bond,  the 
affidavit  of  merits  appeared  to  be  made  by  an  attorney, 
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fait  It  wis  not  stated  that  he  was  the  attorney  of  the 
defendant :  this  was  holden  not  to  be  sufficient ;  and 
that  the  defect  was  not  remedied  by  another  affidavit, 
which  stated  that  a  person  of  the  same  name  and  ad- 
dress, but  not  otherwise  identifying  him,  was  the 
defendant's  attorney.    Bonne/or  v.  Rustel,  5  Dowl,  546.  17S 

Upon  motion  in  the  court  of  Queen's  Bench  to  set  aside 
the  proceedings  in  an  action  on  a  bail  bond,  the  affidavit 
was  intituled  in  the  original  action,  and  this  was  object- 
ed to  as  irregular  :  but  Coleridge,  J.  after  consulting  the 
clerk  of  the  rules,  held  that  the  affidavit  might  be  in- 
tituled either  in  the  original  action,  or  in  the  action 
against  the  bail.     Craig  v.  Evans,  5  Dowl.  664.   -        -  173 

When  an  affidavit  of  sufficiency  of  bail,  stated  them  to  be 
worth  £50, "  over  and  above  all  their  just  debts,"  instead 
of  "  over  and  above  what  will  pay  all  their  just  debts,'* 
as  in  the  form  in  the  rule :  the  court  held  it  to  be  insuf- 
ficient, it  should  have  strictly  pursued  the  form  ;  the  bail 
however,  were  allowed  to  justify,  but  the  defendant  was 
not  allowed  the  costs  of  the  justification.  Miller's  Bail, 
5  Dowl,  602. 181 

When  notice  of  town  bail  was  accompanied  with  an 
affidavit  of  their  sufficiency,  stating  that  they  were 
"  possessed  of,"  instead  of  "  worth,"  the  required  pro- 
perty :  this  was  holden  bad,  but  that  the  only  effect  of 
it  was  to  deprive  the  defendant  of  the  costs  of  the 
justification ;  it  was  no  objection  to  the  bail  justifying. 
Carter's  bail,  5  Dowl.  577 182 

A  plaintiff  having  excepted  to  one  bail  only,  the  defendant 
treated  the  exception  as  a  nullity,  and  did  not  proceed 
to  justify;  the  plaintiff  therefore  commenced  an  action 
on  the  ball  bond :  upon  application,  however,  Coleridge, 
J.  set  aside  the  proceedings  on  the  bond,  holding  that 
the  exception  to  one  of  the  bail,  was  equivalent  to  an 
exception  to  both.   Felthamv.  King.  5  Dowl,  658.        -  184 

Bail  rejected,  other  bail  were  put  in,  and  notice  given 
of  justification :  it  was  objected  that  as  there  was 
no  judge's  order  to  change  the  bail,  these  bail  could  not 
justify ;  to  which  it  was  answered,  that  as  the  first  bail 
bad  been  actually  rejected,  this  was  not  a  change  of 
bail  within  the  meaning  of  R.  O.T.  1  W.  4 :  the  court 
of  Common  Pleas,  after  consulting  the  judges  of  the 
other  two  courts,  held  this  to  be  a  case  within  the  rule, 
and  rejected  the  bail.    Fettris's  Bail,  5  Dowl,  622.        -187 

R.G.H.I  Vict.    "It  is  ordered  that  the  17th  article  of 
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the  rate  made  in  Hilary  term,  2  Will.  4.  for  regulating 
the  practice  of  all  the  courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer  of  Pleas,  he  from  henceforth  an- 
nulled ;  and  that  in  all  cases  special  bail  may  be  justi- 
fied before  a  judge  at  chambers,  both  in  term  and  in 
vacation" 189 

In  an  action  on  a  bill  of  exchange  against  the  acceptor,. 
it  was  holden  that  the  drawer  might  justify  as  bail  for 
the  defendant.    Print  v.  Beesta,  5  Dowl.  477      -        -  193 

Where  in  a  country  cause,  the  defendant  obtained  a  week's 
time  to  put  in  bail ;  the  week  expired  on  the  10th  May, 
'  and  the  bail  piece  was  transmitted  from  Wales,  and 
filed  at  the  judge's  chambers  on  the  1 1th ;  but  as  it  had 
not  been  filed  on  the  10th,  the  plaintiff  commenced  an 
action  on  the  bail  bond :  Coleridge  J.  held  that  to  satisfy 
the  judge's  order,  not  only  the  recognisance  most  be 
taken  before  the  commissioner  m  the  country,  hot  the 
bail  piece  must  be  actually  transmitted  and  fited,  within 
the  time  given  by  the  order.  Craig  v.  Ream,  5  DowL 
664. 197 

An  affidavit  of  justification  of  bail,  which  omitted  to  give 
the  addition  of  the  bail,  was  holden  bad,  and  the  bail 
were  rejected.    Benbow's  bail,  6  Dowl.  714         -       -  198 

A  prisoner  gave  the  usual  notice  of  putting  in  and  justify- 
ing bail ;  the  bail  was  opposed,  on  the  ground  that  the 
defendant  applied  to  the  insolvent  court  to  be  discharged, 
and  had  been  remanded  for  twelve  months  at  the  in- 
stance of  the  plaintiff,  in  this  action,  and  he  was  then 
undergoing  the  imprisonment :  this  was  holden  to  be  a 
good  ground  of  opposition.    StonJi  Bail,  5  Dowl,  667.  202 

Where  a  tcire  facta*  against  country  bail  was  returnable 
on  the  19th  November,  and  notice  of  it  was  not  given 
to  the  bail  until  the  18th ;  on  the  20th,  the  next  post 
day,  they  sent  to  London  for  an  order  to  render  the 
defendant  to  the  county  gaol,  which  they  received  on 
the  evening  of  the  23rd,  and  on  the  24th  the  defendant 
was  rendered :  upon  an  application  to  enter  an  esone* 
retur  on  the  bail  piece,  the  court  held  that  the  bail 
were  entitled  to  it,  as  the  effect  of  R,  G.  H.  2  W.4, 
s.  81,  was  to  give  country  bail  eight  days  after  they 
have  notice  of  a  *ct.  fa.  against  them,  wherein  to  rea- 
der their  principal.    Saundarotm  v.  Brow*,  6  Dowl.  9. 

SO**" 

Where  the  affidavit  to  hold  to  bail  was  upon  a  promis- 
sory note  of  defendant,  payable  to  A.  B.,  and  by  him 
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indorsed  to  the  plaintiff,  and  the  declaration  was  upon 
a  promissory  note  of  defendant,  payable  to  A.  B.,  by 
him  indorsed  to  C.  D.,  and  by  C.  D.  indorsed  to  plain- 
tiff: this  was  holden  not  to  be  such  a  variance  as  to 
discharge  the  bail.    Luce  v.  Irvin,  6  Dowl.  92    -        -  209 

Where  the  defendant  in  an  action  became  bankrupt,  and 
the  plaintiff  thereupon  gave  him  notice  that  he  relin- 
quished the  action,  and  elected  to  prove  under  the  Jin*  : 
the  court  held  that  this  was  not  sufficient  to  prevent 
the  defendant  from  compelling  the  plaintiff  to  proceed 
in  the  action ;  in  order  to  have  that  effect,  the  plain- 
tiff must  have  actually  proved  or  entered  a  claim. 
Augarde  v.  Thomptcn,  5  Dowl.  762     •        -        -        -  212 

Where  a  bankrupt  obtained  his  certificate  under  a  third 
commission,  and  was  arrested  for  a  debt  proveable 
under  that  commission,  the  court  refused  to  order  the 
bail  bond  to  be  delivered  up  to  be  cancelled,  as  he  had 
not  paid  15s.  in  the  pound  under  either  of  the  former 
commission*.    Summon?.  Jonee,  6  DowL  139    -        -  212 

Where  a  capiat  was  directed  to  "the  constable  of  the 
castle  of  Dover,"  instead  of  "the  constable  of  Dover 
castle,"  which  is  the  form  in  the  schedule  to  the 
uniformity  of  process  act,  it  was  holden  to  be  sufficient. 
Frank  v.  James,  5  Dowl.  723 216 

Where  the  debt  and  costs  indorsed  on  the  writ  were  paid 
in  due  time,  together  with  5s.  which  the  plaintiff's 
attorney  also  demanded;  the  costs  were  afterwards 
taxed,  and  (including  the  5s.)  more  than  a  sixth  was 
taxed  off:  but  Coleridge,  J.,  held  that  the  5s.,  which 
the  defendant  ought  not  to  have  paid,  were  no  part  of 
the  costs  demanded,  and  therefore  he  was  not  entitled 
to  the  costs  of  taxation.     Ward  v.  Gregg,  5  Dowl.  729.  223 

Where  an  arrest  upon  a  capias,  took  place  at  9  o'clock  in 
the  morning,  and  the  copy  of  the  writ  was  not  deliver- 
ed to  the  defendant  until  7  o'clock  in  the  evening,  this 
was  holden  to  be  insufficient ;  the  statute  requires  it  to 
be  delivered  "  forthwith,"  which  means  at  the  time  of 
the  arrest.    Shearman  v.  M' Knight,  5  DowL  572.  225 

Where  the  copy  of  the  capiat  served  upon  the  defendant 
at  the  time  of  his  arrest,  was  not  dated,  the  arrest  was 
holden  to  be  bad,  and  the  court  ordered  the  bail  bond 
to  be  delivered  up  to  be  cancelled.  Smart  v.  Johnson, 
6  Dori.  90.      -  227 

Upon  a  rule  to  discharge  a  defendant  out  of  custody,  on 
the  ground  that  the  copy  of  the  capiat,  served  upon  him 
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at  the  time  of  the  arrest,  was  defective,  it  was  objected 

for  the  plaintiff  that  it  was  not  shown  that  the  defective 
copy  was  that  which  had  been  delivered  to  the  sheriff 
with  the  writ ;  but  Coleridge  J.  said  that  he  would  pre- 
sume it,  unless  the  contrary  were  shown  by  the  plain- 
tiff.   Hodd  v.  Langridge,  5  Dowl.  721.       -        -       -227 

After  motion  to  change  the  venue,  it  was  retained  on  the 
usual  undertaking  to  give  material  evidence  in  the  ori- 
ginal county ;  the  cause  was  tried,  and  the  plaintiff  ob- 
tained a  verdict :  it  was  now  moved  to  set  aside  the 
verdict,  on  the  ground  that  the  plaintiff  had  not  given 
any  such  evidence  at  the  trial ;  but  the  court  refused  a 
rule,  saying  that  the  objection  ought  to  have  been 
made  at  the  trial,  and  the  plaintiff  might  then  probably 
have  given  such  evidence.  How  v.  Piekard,  5  Dowl. . 
606. 230 

A  cognovit  by  a  prisoner,  was  attested  thus :  "  witness 
R.  P.  Gales,  attorney  for  the  above  defendant  in  custody, 
at  his  request ;"  Gales  at  the  time  verbally  stating  that 
he  attested  it  as  the  attorney  for  the  defendant :  this 
was  holden  to  be  sufficient ;  it  was  holden  also  that  the 
fact  of  Gales  not  being  an  attorney,  made  no  difference, 
as  it  appeared  that  the  defendant  at  the  time  represent- 
ed him  to  be  one.    Wallace  v.  Brockley,  5  Dowl.  694    23S 


Where  an  application  was  made  by  a  prisoner  to  set 
a  judgment  and  execution  on  a  warrant  of  attorney,  on 
the  ground  that  the  warrant  was  not  duly  attested  by 
an  attorney;  and  the  affidavit  stated  the  defendant  to 
have  been  at  the  time  a  prisoner,  omitting  to  state  that 
he  was  in  custody  on  mesne  process :  Coleridge,  J.  dis- 
charged the  rule,  holding  that  as  the  rule  upon  the 
subject  extended  only  to  cognovits  and  warrants  of 
attorney  given  by  prisoners  in  custody  on  mesne  process, 
and  not  in  execution,  the  defendant  by  his  affidavit  had 
not  brought  himself  within  the  rule.  Lewii  v.  Gom- 
pertz,  6  Dowl.  1. --239 

Where  a  cognovit  was  given,  with  liberty  to  enter  up 
judgment  for  debt  and  costs,  on  default  of  payment  on 
a  certain  day;  default  being  made  on  the  day,  the 
plaintiff  signed  judgment,  without  taxing  his  coats  or 
making  any  demand  of  the  debt :  the  court  held  this  to 
be  irregular ;  if  the  plaintiff  meant  to  waive  the  costs, 
he  should  have  given  notice  of  that  to  the  opposite  party, 
before  he  signed  his  judgment ;  if  he  meant  to  have  the 
coats,  he  should  not  have  signed  judgment  until  after 
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they  ware  taxed.    Booth  v.  Lady  Hyde  Parker,  6  Dowt. 
87.  -        -        -        -        .        -        -        -  239 

A  defendant  being  taken  in  execution  on  a  Co.  «*.,  gave 
the  plaintiff  a  cognovit ;  and  an  application  being  made 
to  set  it  aside,  on  the  ground  of  its  not  being  attested 
by  the  defendant's  attorney,  in  the  manner  required  by 
ft.  G.  H.  2.  W.  4.  s.  72,  Coleridge,  J.  held  it  not  to  be 
necessary,  as  that  rule  extends  only  to  prisoners  in  cus- 
tody on  mesne  process.  France  v.  Clarkson,  5  Dowl. 
699. -  239 

Judgment  was  signed  upon  a  cognovit,  but  no  appearance 
was  entered  for  the  defendant  until  three  days  after- 
wards :  this  was  holden  to  be  irregular,  as  an  appear- 
ance now  can  have  no  relation  back  to  a  time  previous 
to  that  at  which  it  is  actually  entered.  Walton  v.  Dow, 
5  Dowl.  584 240 

Upon  an  application  for  a  rule  nisi  that  the  plaintiff  might 
be  at  liberty  to  sign  judgment  upon  a  cognovit,  not- 
withstanding the  death  of  the  defendant,  the  court 
held  thai  since  the  new  rules  this  could  not  be  done, 
as  the  judgment  now  had  no  relation  back,  as  formerly. 
Mann  v.  Lord  Audley.  5  Dowl.  596    -  240 

Several  actions  being  brought  on  a  policy  of  insurance 
against  underwriters  and  consolidated,  the  first  case 
was  tried  by  a  special  jury,  and  a  verdict  found  for  the 
plaintiff ;  a  new  trial  was  granted,  the  case  again  tried 
by  a  special  jury,  and  a  verdict  again  for  the  plaintiff; 
it  was  then  moved  to  try  the  second  of  the  actions,  but 
the  court  refused  the  application,  saying  that  there  was 
no  instance  of  a  consolidation  rule  being  thus  opened, 
after  two  verdicts  the  same  way.  Foster  v.  AUenby,  5 
Dowl.  619 242 

The  defendant  was  superseded  for  not  being  charged  in  exe- 
cution in  due  time ;  the  plaintiff  afterwards  brought  an 
action  on  the  judgment,  the  defendant  pleaded  nul  tiel 
record,  and  the  plaintiff  had  judgment,  the  plaintiff  then 
applied,  under  stat.  43,  G.  3,  c.  46,  s.  4,  for  costs  of  the 
latter  action,  on  the  ground  that  the  defendant  had 
pleaded  a  false  plea,  and  thereby  put  the  plaintiff  to  un- 
necessary expense :  the  court  however  refused  it,  as  the 
action  on  the  judgment  was  occasioned  by  the  plaintiff's 
negligence;  if  they  could,  they  would  have  given  him 
the  costs  occasioned  by  the  plea,  but  they  had  no  power 
by  law  to  give  him  a  part  only  of  the  costs.  Hall  v. 
Pierce,  5  Dowl.  603.  -        -        -  .  245 

Where  in  trespass  for  breaking  and  entering  a  house, 
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bill  of  costs,  and  of  tbe  affidavit  of  increase,  to  be  de- 
livered to  the  opposite  party  with  the  notice  of  taxation, 
has  been  holden  not  to  extend  to  the  taxation  of  costs 
upon  a  demurrer ;  and  even  incases  within  the  rule,  is 
not  a  ground  for  setting  aside  the  judgment,  but  mere- 
ly for  a  rule  to  review  the  taxation.  Taylor  v.  Murray, 
6  Dowl.  80. -  269 

Upon  a  motion  that  the  master  should  review  his  taxation, 
because  he  had  allowed  the  plaintiff's  attorney  his 
charge  for  one  letter  only,  before  action  brought,  al- 
though in  fact  fifteen  letters  had  been  sent,  and  four- 
teen received  from  the  defendant  in  answer,  for  thirteen 
of  which  the  attorney  had  to  pay  the  postage :  tbe 
court  held  that  the  usual  practice  was  to  allow  for  one 
letter  only,  and  they  thought  it  best  to  abide  by  the  prac- 
tice.   Capd  v.  Staines,  5  Dowl.  770.  -        -       -  271 

Where  an  action  for  £119  was  partly  tried  before  a  judge, 
and  was  then  referred,  and  the  arbitrator  awarded  to 
the  plaintiff  the  sum  of  £8  5s.  only,  it  was  hoMen  tint 
the  judge  might  certify  that  the  case  was  a  proper  one 
to  be  tried  before  him,  to  entitle  the  plaintiff  to  fuD 
costs.    Broggre/v.  Hawke,  6  Dowl.  67.  -  276 

In  covenant  for  unliquidated  damages,  the  defendant  suf- 
fered judgment  by  default,  and  upon  a  writ  of  enquiry 
executed,  the  plaintiff  recovered  damages  under  £20: 
the  master  having  taxed  the  costs  upon  the  reduced 
scale,  an  application  was  made  that  he  should  review 
his  taxation,  on  the  ground  that  actions  for  unliqui- 
dated damages  were  not  within  the  directions  to  taxing 
officers ;  and  of  this  opinion  were  the  court,  and  they 
accordingly  made  the  rule  absolute.  Croft  v.  MiBar,  6 
Dowl.  73. 276 

Where  an  action  of  assumpsit  was  referred  to  arbitration, 
and  the  arbitrator  awarded  to  the  plaintiff  £10  10s.  in 
addition  to  £2  paid  into  court :  the  court  held  that  the 
costs  should  be  taxed  upon  the  reduced  scale,  according 
to  the  directions  to  taxing  officers.  Wattm  ▼.  Smith, 
6D0tt>{.  103.  -        -        -        •        -        -        -276 

Where  a  rule  nisi  was  obtained  for  costs  of  the  day,  and 
to  stay  the  proceedings  until  they  should  be  paid,  the 
court  held  the  latter  part  of  the  rule  to  be  unprecedented, 
and  discharged  that  part  of  it,  making  it  absolute  far 
the  costs  of  the  day  only.  Eager  v.  CstithU,  6  Asset 
125.        .-..-.-•-281 

Where  the  first  count  of  a  declaration  charged  that  ffcasV 
fendants  agreed  that  they,  together  wK* 


Addend*.  #3 

PAGE. 

tioneers,  would  tell  a  library,  and  be  responsible  for  the 
produce,  end  the  second  count  charged  that  the  defend- 
ants, in  consideration  of  being  employed  to  sell  certain 
goods,  agreed  to  be  responsible  for  the  prices  :  upon  an 
application  to  strike  out  one  of  these  counts,  the 
court,  as  there  was  no  affidavit  on  the  part  of  the 
plaintiff  that  the  two  counts  were  for  different  causes  of 
action,  made  a  rule  accordingly.  Cholmondeley  v.  Payne, 
et  at.  5  Dowl.  638. 292 

Upon  a  motion  to  set  aside  a  regular  judgment  by  default 
on  an  affidavit  of  merits,  it  was  objected  that  the 
affidavit  was  made  by  a  person,  who  described  himself 
as  clerk  to  the  defendant's  attorney,  without  stating 
that  he  was  managing  clerk,  or  that  he  had  the  manage- 
ment of  the  cause :  this  was  holden  insufficient,  and  the 
rule  was  discharged.  Rowbotham  v.  Dupree,  5  Dowl. 
557. 300 

Upon  a  motion  for  a  distringas,  it  appeared  that  the 
action  was  for  criminal  conversation  with  the  plaintiff's 
wife,  that  the  defendant  had  eloped  with  her,  and  after 
residing  with  her  for  some  time  at  lodgings,  had  then 
removed,  and  his  residence  since  could  not  be  disco- 
vered ;  three  calls  had  been  made  at  the  former  lodgings, 
and  the  like  at  the  house  of  an  agent  who  received  the 
defendant's  rents,  and  the  affidavit  stated  the  deponent's 
belief  that  the  defendant  kept  out  of  the  way,  to  avoid 
service  of  the  writ  of  summons :  Coleridge  J.  after  some 
hesitation,  granted  the  rule.  Grindiay  v.  Thorn,  5 
Dowl.  544. 308 

Upon  an  application  for  a  distringas,  it  appeared  that 
only  two  calls  had  been  made,  but  it  was  sworn  that 
the  defendant  had  said  that  he  would  keep  out  of  the 
way,  to  avoid  being  served  with  process  in  the  action  : 
Williams,  J.,  held  that  this  was  no  reason  for  dispen- 
sing with  the  ordinary  practice  of  three  calls,  and  re- 
fused the  rule.     Clayton  v.  Martham,  5  Dowl.  542      -  308 

Where  a  distringas  was  not  sued  out  until  after  the  expi- 
ration of  four  months  from  the  date  of  the  writ  of 
summons,  the  court,  upon  application,  set  it  aside. 
Abbott*  v.  Kelly,  5  Dowl.  478 309 

The  court  refused  to  allow  an  appearance  to  be  entered  for 
a  defendant,  after  nulla  bona  and  nonest  inventus  return- 
ed to  a  distringas,  where  it  appeared  that  the  defendant 
waainsane,  and  that  the  plaintiff  knew  where  he  resided, 
but  was  refuted  access  to  him  by  his  keeper.  Starkie 
v.  ttiftrt,  6  Dowi.   62. 3U 

sTsT 
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Where  a  declaration  in  ejectment  was  intituled  of  a 
term  which  had  not  as  yet  arrived,  but  the  notice  at 
the  foot  of  the  declaration  was  properly  dated,  the 
court  held  it  sufficient,  the  title  of  a  declaration  in  eject- 
ment being  immaterial.  Doe  d.  Evans,  v.  Roe  5  Dowl. 
508 312 

When  in  ejectment  against  several  tenants,  in  which  the 
notice  at  the  foot  of  the  declaration  named  them  all, 
the  copy  served  upon  each  named  him  correctly,  but 
named  some  of  the  others  erroneously :  this  error  was 
holden  to  be  immaterial.  Doe.  d  Peach  v.  Roe.  6  DowL 
62.  -  313 

The  notice  at  the  foot  of  a  declaration  in  ejectment  re- 
quired the  tenant  to  appear  in  Easter  term,  the  declara- 
tion was  not  in  fact  served  until  the  Easter  vacation, 
and  the  person  who  served  it,  told  the  tenant  he  was 
to  appear  in  Trinity  term,  upon  a  motion  for  judgment 
against  the  casual  ejector  in  Trinity  term,.  Coleridge,  J. 
granted  a  rule  nut.    Doe  d.  Symes  v.  Roe,  5  Dowl.  667.  313 

Where  an  affidavit  for  judgment  against  the  casual  ejector, 
stated  that  the  declaration  was  read  over  to  the  tenant, 
but  omitted  to  state  that  it  was  explained  to  him, 
Tindal,  C.  J.  held  it  to  be  insufficient.  Doe  d.  Wade  v. 
Roe,  6  Dowl.  51. 314 

Where  the  attorney's  clerk,  intending  to  serve  a  declara- 
tion in  ejectment,  called  at  the  premises  and  enquired 
for  Cooper,  the  tenant  in  possession,  a  person  answer* 
ed,  who  said  his  name  was  Cooper,  but  upon  being 
served  with  the  declaration  he  denied  that  he  was  the 
tenant;  the  clerk,  however,  upon  enquiry  in  the 
neighbourhood,  and  describing  him,  learned  that  he  was 
the  tenant.  Williams,  J.  held  the  service  to  be  suffi- 
cient, and  granted  the  rule  for  judgment.  Doed.  Hunter 
v.  Roe,  5  Dowl.  553.         - 315 

Where  a  declaration  in  ejectment  was  delivered  to  a  female 
servant  of  the  tenant,  on  the  premises,  with  the  usual 
explanation,  who  said  that  her  mistress  (the  tenant) 
was  111  in  bed,  but  that  she  would  deliver  it  to  her ;  and 
she  accordingly  went  up  stairs,  and  after  remainingthere 
about  five  minutes  returned,  and  said  that  she  had  de- 
livered it  to  the  tenant:  this  was  holden  to  be  sufficient 
for  a  rule  nisi.    Doe  d,  Mmer  v.  Roe,  5  Lotci.  716.     -  318 

Where  the  tenant  in  possession  shut  himself  up  in  the 
house,  and  refused  to  open  the  door,  and  the  declaration 
in  ejectment  was  put  under  the  door,  and  an  exptona- 

-  - '  tion  of  it  given  in  a  loud  voice  on  the  outside :  Williams, 
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of  his  having  been  a  year  in  custody  in  execution  for  a 
debt  under  £20,  it  appeared  that  the  notice  of  motion 
had  been  served  on  the  plaintiff's  attorney :  this  was 
holden  to  be  insufficient,  as  the  notice  ought  to  have 
been  served  on  the  plaintiff  himself;  but  Pattison,  J., 
granted  a  rule  nisi.    Johnson  v.  Rutledge,  5  Dowl.  579.  $99 

Upon  a  motion  to  discharge  a  defendant,  who  had  been 
in  execution  for  a  year  for  a  debt  under  £20,  it  ap- 
peared that  the  defendant  was  not  imprisoned  within 
the  walls,  but  had  the  benefit  of  the  rules :  it  was 
holden  that  he  was  not  entitled  to  be  discharged ;  to 
be  within  the  meaning  ot  the  act,  he  must  have  been 
imprisoned  within  the  walls  of  the  prison.  Barnard 
v.  Symonds,  5  Dowl.  520 399 

Upon  a  rule  under  the  first  section  of  the  interpleader 
act,  the  claimant  did  not  appear:  Williams,  J.  held 
that  he  could  not  order  the  costs  of  the  application  to 
be  paid  by  the  claimant,  or  out  of  the  fund  in  dispute. 
Lambert  v.  Cooper,  5  Dowl.  547  ....  404 

Where  a  sheriff  applied  for  a  rule  under  the  interpleader 
act,  on  the  ground  that  the  goods  seized  by  him  were 
claimed  by  a  third  party  under  a  bill  of  sale ;  but  it 
appearing  that  the  bill  of  sale  bore  date  after  the  time 
of  the  levy,  the  court  discharged  the  sheriff's  rule  with 
costs,  saying  that  before  he  applied  for  it,  he  should  at 
least  have  examined  the  date  of  the  bill  of  sale.  Re 
Sh.  of  Oxfordshire,  6  Dowl,  136         ....  405 

Where  the  sheriff  went  to  the  premises  of  a  defendant, 
for  the  purpose  of  levying  under  a  Jl.  fa.,  but  finding 
that  the  goods  were  claimed  by  a  third  party,  he  with- 
drew without  making  any  seizure ;  he  then  applied  for 
a  rule  under  the  interpleader  act ;  but  the  court  held 
that  as  the  sheriff  had  not  the  possession  of  the  goods, 
and  was  therefore  unable  to  deliver  tbem  to  either 
party,  he  was  not  entitled  to  relief  under  the  inter- 
pleader act.     Holton  v.  Guntrip,  6  Dowl.  130      -        -  406 

The  sheriff  seized  goods  under  a  ft.  fa.  on  the  25th  No- 
vember, they  were  claimed  by  a  third  person  on  the 
28th,  and  the  sheriff  applied  to  the  court  under  the  in- 
terpleader Act  in  the  Easter  term  following  :  the  court 
held  that  he  was  too  late,  and  should  pay  the  costs  of 
the  other  parties ;  he  should  have  applied  within  such 
time  in  the  next  following  term,  that  the  matter  might 
then  have  been  disposed  of.  Beale  v.  Overton,  5  Dowl. 
599. 406 
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'Where  the  issue  stated  a  wrong  date  of  the  writ  of  sum- 
mons, used  the  word  "  defendant"  for  "  defendants/* 
and  the  award  of  the  venire  was  "  therefore  the  then 
sheriff  is  commanded/'  &c. ;  these  were  holden  to  be 
no  grounds  for  setting  aside  the  issue,  but  merely  for 
an  application  to  a  judge  at  chambers  to  amend  at  the 
plaintiff's  costs.    Ikin  v.  Plevin,  5  Dowl.  594     -        -  419 

Where  further  time  had  been  obtained  to  plead  until  the 
17th  February,  and  on  that  day  a  summons  was  ob- 
tained for  leave  to  plead  several  matters,  attendable  on 
the  next  day  at  eleven  o'clock,  the  time  at  which  the 
judgment  office  opened:  a  judgment  signed  imme- 
diately after  eleven  o'clock  was  holden  irregular,  for  at 
that  time  the  summons  was  a  stay  of  proceedings. 
Spmceley  v.  Shouts,  5  Dowl.  562        -        -        -        -422 

A  judgment  non  obstante  veredicto  proceeds  upon  the 
confession  in  the  plea,  and  the  insufficiency  of  the 
avoidance ;  but  where  the  plea  contains  no  confession, 
on  which  judgment  can  be  given,  there  cannot  be  judg- 
ment non  obstante,  but  a  repleader  must  be  awarded. 
Plummer  v.  Lee,  5  Dowl.  755.  In  these  cases,  neither 
party  is  entitled  to  costs.    Id.  760     -        -        -       -  427 

"  It  is  also  ordered,  that  no  rule  for  a  special  jury  shall 
be  granted  on  behalf  of  any  defendant,  or  plaintiff  in 
replevin,  except  on  an  affidavit,  either  stating  that  no 
notice  of  trial  has  been  given,  or,  if  it  has  been  given, 
then  stating  the  day  for  which  such  notice  has  been 
given ;  and  in  the  latter  case,  no  such  rule  is  to  be 
granted,  unless  such  application  is  made  for  it  more 
than  six  days  before  that  day :  provided  that  a  judge 
may,  on  summons,  order  a  rule  for  a  special  jury  to  be 
drawn  up  at  any  time."    fl.  G.  H.  1  Vict.  -        -        -  429 

Where  an  action  was  commenced  against  a  feme  sole,  and 
before  declaration  she  married,  but  the  plaintiff  con- 
tinued the  action  against  her  to  final  judgment,  and 
took  her  in  execution :  the  court  refused  to  relieve  her 
in  a  summary  way,  as  it  was  not  sworn  that  she  had 
no  separate  property.    Evans  v.  Chester,  6  Dowl.  140  -  440 

Where,  upon  a  trial  before  the  sheriff,  the  plaintiff 
claimed  a  debt  under  £5,  but  the  jury  gave  a  verdict 
for  the  defendant :  upon  an  application  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  evidence, 
Williams,  J.  refused  it,  as  the  plaintiff's  claim  was 
under  £5.    Lyddon  v.  Coombes,  5  Dowl.  560        -  450,  452 

On  a  motion  for  a  new  trial,  in  a  case  tried  before  an 
under-sheriff,  the  court  allowed  the  party  showing  cause 
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to  state  facts  by  affidavit,  which  did  not  appear  upon  the 
sheriff's  notes.    IAUay  v.  Johnson,  5  DowL  606.  -        -  452 

Issue  was  joined  the  day  after  Michaelmas  term,  and  mo- 
tion was  made  in  Easter  term  for  judgment  as  in  case 
of  a  nonsuit :  the  court  of  exchequer,  after  consulting 
the  judges  of  the  other  courts,  held  that  the  motion 
was  too  early.     fVyatt  v.  Howell,  5  DowL  585    -        -  467 

Issue  in  a  country  cause  was  joined  in  Easter  vacation, 
and  the  plaintiff  did  not  proceed  to  trial  at  the  next 
assizes:  Iittledale,  J.  held  that  the  defendant  might 
move  for  judgment  as  in  case  of  a  nonsuit  in  Michael- 
mas term.    Robinxm  v.  Taylor,  5  DowL  518       -        -  467 

Issue  was  joined  in  a  town  cause  on  the  2nd  February, 
on  the  3rd  the  plaintiff  obtained  an  order  to  try  the 
case  before  the  sheriff,  but  gave  no  notice  of  trial ;  in 
Easter  term  the  defendant  moved  for  judgment  as  in 
case  of  a  nonsuit,  on  the  ground  that  several  courts 
had  been  holden  by  the  sheriff  in  the  mean  time :  but 
the  application  was  deemed  too  early,  and  the  rule  dis- 
charged. Stacey  v.  Jeffryt,  5  DowL  524.  S.  P.  Fox 
v.  M'CuUoch,  Id.  526 468 

The  plaintiff  in  a  town  cause,  gave  notice  of  trial  for  the 
31  at  March,  but  withdrew  the  record  on  account  of  the 
absence  of  a  material  witness ;  on  the  10th  April  he 
again  gave  notice  for  the  18th,  and  the  cause  was  then 
tried  as  undefended ;  on  the  14th  the  defendant  obtain- 
ed a  rule  nut  for  judgment  as  in  a  case  of  a  nonsuit, 
which,  however,  was  not  argued  until  after  the  trial :  the 
court  held  that  the  verdict  was  an  answer  to  the  appli- 
cation ;  after  that,  there  could  not  be  judgment  as  in 
case  of  a  nonsuit ;  but  upon  payment  by  the  defendant 
of  the  costs  of  the  trial,  and  of  that  rule,  they  set  aside 
the  verdict,  the  plaintiff  giving  a  peremptory  undertaking 
to  try.    Jones  v.  Hows,  5  DowL  600  -  469 

The  defendant  in  a  country  cause  being  under  terms  of 
taking  short  notice  of  trial,  notice  of  trial  was  given 
on  the  17th  March,  the  commission  day  being  the 
25th,  but  the  notice  was  countermanded  on  the  21st : 
the  defendant  having  moved  for  the  costs  of  the  day, 
the  court  of  Exchequer  held  that  he  was  entitled  to 
them ;  for  in  country  causes,  where  the  defendant  is 
under  terms  to  take  short  notice  of  trial,  a  notice  of 
countermand  cannot  be  given.  Doncattcr  v.  CardweU, 
5  DowL  582 480 

In  term  time,  the  rule  office  shall  be  open  from  eleven 
o'clock  until  three,  and  from  six  until  eight  in  the 
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evening ;  all  the  other  offices,  from  eleven  until  fire, 
and  not  in  the  evening.  In  vacation,  all  the  offices  shall 
be  open  from  eleven  until  three,  except  between  the 
10th  August  and  24th  October,  and  then  from  eleven 
until  two.    R.  0.  T.  7  ».  4. 483 

The  offices  of  the  court  of  Common  Pleas  (except  the 
secondaries'  office)  shall  be  open  in  term  time  from 
eleven  to  five,  and  not  in  the  evening ;  and  the  se- 
condaries' office  from  eleven  to  three,  and  from  six  to 
eight  in  the  evening;  in  vacation,  all  the  offices  to  be 
open  from  eleven  to  three,  except  between  the  10th 
August  and  24th  October,  and  then  only  from  eleven 
to  two.    R.T.1fV.*tC.P. 483 

Where  a  distringas  was  sued  out  for  the  purpose  of  com- 
pelling an  appearance  merely,  it  was  holden  that  it 
could  not  afterwards  be  made  use  of  for  the  purpose 
of  proceeding  against  the  defendant  to  outlawry.  Vert 
v.  Qower,  5  Dowl.  494 485 

Where  an  application  was  made  to  set  aside  an  outlawry, 
without  costs,  on  the  ground  that  the  plaintiff,  at  the 
time  he  proceeded  to  outlawry,  knew  that  the  defend- 
ant was  abroad ;  but  on  the  other  hand  it  was  sworn 
that  the  plaintiff  did  not  know  the  defendant's  address 
for  three  years  previously :  the  court  held  that  there 
was  nothing  in  the  case  to  induce  them  to  dispense 
with  the  usual  terms,  payment  of  costs,  and  they 
directed  bail  to  be  put  in,  in  the  alternative.  Hunter 
v.  Whitfield,  6  Dowl.  70 4W 

An  action  by  a  creditor  of  an  intestate,  was  brought  upon 
an  administration  bond  in  the  name  of  the  ordinary, 
and  the  declaration  made  profert  of  the  bond ;  oyer  was 
demanded,  but  instead  of  giving  it  in  the  ordinary  way, 
by  producing  the  bond  at  the  office  of  the  defendant's 
attorney,  and  giving  him  a  copy,  a  copy  was  given  to  the 
attorney,  which  he  received  without  objection,  and  an 
offer  was  made  to  pay  his  costs  of  attending  at  the 
Registrar's  office  to  inspect  the  bond :  the  court  held 
this  not  to  be  sufficient,  and  they  refused  to  set  aside 
a  judge's  order  staying  the  proceedings  until  oyer  should 
be  given.  Archbishop  of  Canterbury  v.  Tubbt  5  Dewi. 
627. 490 

Where  a  judge's  order  for  particulars  was  obtained  and 
served,  but  no  particulars  were  delivered,  the  defend- 
ant, who  was  in  custody  at  the  plaintiff's  suit  in  the 
action,  moved  that  he  might  be  discharged :  but  Wil- 
liam*, J.  held  that  the  plaintiff's  neglect  In  this  respect 
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vu  no  ground  for  discharging  the  defendant.    Ormtt 

v.  Willis,  5  Dowl.  115 492 

In  covenant  for  non-payment  of  rent  and  for  not  repair- 
ing, the  particulars  delivered  stated  the  causes  of  ac- 
tion generaUy,  and  the  defendant  applied  for  further 
and  better  particulars,  with  the  dates  and  sums,  &c. : 
Coleridge,  J.,  refused  this,  saying  that  although  the 
court  would  grant  it  in  an  action  for  a  forfeiture,  they 
would  not  do  so  in  an  action  merely  for  breach  of 
covenant.     Sowter  v.  Hitchcock,  5  Dow  I.  724     -        -  492 

In  an  action  on  a  bill  of  exchange,  the  court  or  a  judge 
may  make  an  order  for  particulars  of  the  plaintiff's 
demand,  if  a  strong  case  be  made  out,  shewing  the 
necessity  for  it.     Dawes  v.  Anstruther,  5  Dow  I.  738    -  492 

Where  the  plaintiff's  attorney,  by  mistake,  gave  credit  in 
the  particulars  of  demand,  for  a  claim  the  defendant 
made,  Coleridge,  J.,  allowed  the  particulars  to  be 
amended,  by  striking  out  that  item.  Preston  v.  White' 
heart,  5  Dowl.  720 493 

Particulars  of  demand  stated  the  action  to  be  brought  to 
recover  the  deposit  paid  upon  the  sale  of  an  estate,  the 
•defendant  not  having  made  out  a  good  title;  an  applica- 
tion was  made  for  better  particulars,  but  upon  the 
plaintiff's  attorney  alleging  that  the  objections  were 
entirely  matters  of  law,  the  summons  was  dismissed ; 
at  the  trial  afterwards,  however,  it  turned  out  that  the 
objections  were  matters,  not  of  law,  but  of  fact : 
the  plaintiff  having  obtained  a  verdict,  the  court 
held  this  to  be  no  ground  for  setting  aside  a  ver- 
dict for  plaintiff  and  granting  a  new  trial,  the  de- 
fendant's attorney  declining  to  swear  that  he  had  been 
misled  by  it.     Correll  v.  Cattle,  5  Dowl.  598.      -        -  494 

A  person,  admitted  to  sue  informd  pauperis,  gave  notice 
of  trial  and  entered  his  cause,  but  at  the  assizes  with- 
drew the  record,  being  advised  that  his  record  required 
amendment :  Williams,  J.  held  this  to  be  vexatious, 
as  he  might  have  applied  to  the  judge  at  the  assizes 
for  the  amendment ;  and  he  ordered  the  plaintiff  to  be 
dispaupered.    Facer  v.  French,  5  Dowl.  554         -        •  495 

In  an  action  of  assumpsit,  the  defendant  pleaded  as  to  all, 
except  £65  Is.  6d.,  non  assumpsit,  as  to  £27  18s.  2d. 
part  thereof,  payment  before  action  brought,  as  to  £18 
payment  of  money  into  court,  and  as  to  the  residue  of 
the  £65  Is.  6d.  a  set  off ;  the  plaintiff  took  the  £18 
oat  of  court,  in  satisfaction,  replying  accordingly,  but 
took  no  notice  of  the  other  pleas :  upon  application 
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for  leave  to  sign  judgment  of  nen  pros  as  to  all,  except 
so  much  of  the  cause  of  action  as  was  covered  by  the 
third  plea,  on  the  ground  that  the  plea  of  payment 
into  court  was  not  pleaded  to  the  whole  declaration,  as 
in  Coates  v.  Stevens,  but  to  a  part  only,  and  the  pleas 
as  to  the  residue  remained  unanswered, — Williams,  J. 
held  that  unless  the  plaintiff  consented  to  allow  the 
costs  to  be  taxed,  as  if  he  had  entered  a  nolle  prosequi 
to  that  part  of  his  declaration  which  was  covered  by 
the  other  pleas,  the  defendant  had  a  right  to  sign 
judgment  of  turn  pros  as  to  that  part.  Topham  v.  K%d- 
more,  5  Dowl.  676     -------  497 

The  defendant,  in  an  action  of  debt,  pleaded  that  he  had 
never  promised,  and  the  plaintiff  treated  the  plea  as  a 
nullity,  and  signed  judgment :  it  was  holden  that  he 
had  done  rightly,  as  the  plea,  not  being  applicable  to 
the  action,  was  a  mere  nullity.  King  v.  Myers,  5  Dowl. 
686 504 

Where  a  declaration  was  delivered  on  a  Saturday,  it  was 
holden  that  the  Sunday  was  to  be  reckoned  as  one  of 
the  days  in  the  time  for  pleading.  Shoebridge  v.  Irwin, 
6  Dowl.  126 505 

In  a  country  cause  against  a  London  attorney,  judgment 
was  signed  because  the  defendant  did  not  plead  in  four 
days :  and  Coleridge,  J.  held  it  to  be  correct ;  for  the 
practice  in  this  respect  was  not  altered  by  the  unifor- 
mity of  process  act.    Lowder  v.  Lander,  5  Dowl.  684  -  505 

In  an  action  against  an  attorney,  judgment  by  default 
was  signed,  the  defendant  not  having  pleaded  within 
four  days,  and  the  question  was,  whether  the  time  for 
pleading  by  an  attorney  had  been  altered  by  the 
uniformity  of  process  act :  the  court  intimated  an 
opinion  that  it  was  not,  and  that  an  attorney  must 
still  plead  within  four  days,  as  formerly,  no  matter  at 
what  distance  from  London  he  may  reside ;  and  the 
plaintiff  offering  to  waive  the  judgment  upon  terms, 
they  advised  to  defendant  to  accept  the  terms  proposed. 
Brenton  v.  Lawrence,  5  Dowl.  506      ...        -  505 

Where  a  rule  to  plead  was  entered,  and  afterwards  on  the 
same  day  the  notice  of  declaration  was  served,  this  was 
holden  to  be  regular,  the  court  saying  that  where  two 
or  more  acts  are  done  on  the  same  day,  they  would  not 
enquire  as  to  which  of  them  had  been  done  first. 
AUman  v.  Conway,  6  Dowl.  76  -        -        -        -       -  50* 

Where  the  rule  to  plead  had  been  entered,  before  the  no* 
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tice  of  declaration  was  served,  the  irregularity  was 
holden  to  be  waived  by  the  defendant  obtaining  and 
serving  a  summons  for  time  to  plead.    Bolton  v.  Man-** 
nmg,  5  Dowl.  769 509 

To  a  declaration  in  debt,  the  defendant  pleaded  nunquam 
indebitatus  as  to  all  except  £40,  and  as  to  that  a  ten- 
der ;  there  was  no  rule  to  plead  several  matters,  and 
on  that  account  the  plaintiff  treated  the  pleas  as  a  nul- 
lity, and  signed  judgment :  but  the  court,  upon  appli- 
cation, set  aside  the  judgment  for  irregularity,  holding 
that  there  was  no  necessity  for  a  rule  to  plead  several 
matters  in  such  a  case,  the  pleas  taken  together  form- 
ing but  one  defence  to  the  whole  declaration.  Archer 
v.  Garrard,  6  Dowl.  132 512 

'Where  in  an  action  against  a  prisoner,  the  cause  was 
tried  in  vacation,  31st  March,  and  the  plaintiff  signed 
final  judgment  in  Easter  term,  but  did  not  charge  him 
in  execution :  the  court  held  that  the  defendant  was 
entitled  to  be  discharged  upon  supersedeas,  as  he  ought 
to  have  been  charged  in  execution  before  the  end  of 
Easter  term.     Foulkesy.  Burgess,  6  Dowl.  109    -        -  521 

The  plaintiff,  on  the  27th  November,  1834,  declared  in 
an  action  of  debt  against  the  defendant,  who  was  then 
a  prisoner  at  his  suit  in  the  custody  of  the  sheriff;  on 
the  22nd  December  he  signed  judgment  as  for  want  of 
a  plea ;  on  the  5th  May,  1835,  he  carried  in  his  roll ; 
and  on  the  7th  May  he  sued  out  a  ca.  sa.t  and  lodged 
it  with  the  sheriff:  upon  a  motion  in  Easter  term, 
1837,  to  discharge  the  defendant  by  supersedeas,  on 
the  ground  that  the  plaintiff  had  not  charged  him  in 
execution  within  two  terms  after  judgment,  it  was  an-  - 

swered,  first,  that  the  judgment  was  not  complete  until 
the  roll  was  carried  in,  and  that  the  defendant  was 
charged  in  execution  within  two  terms  after  that;  but 
Littledale,  J.,  held  that  judgment  being  in  debt,  and 
final,  was  complete  as  soon  as  signed,  without  carrying 
in  the  roll :  it  was  then  objected  that  this  was  in  the 
nature  of  an  irregularity,  and  the  application  therefore 
was  too  late ;  but  it  was  held  that  there  was  nothing 
in  this  objection,  for  a  prisoner,  once  supersedeable  for 
want  of  being  charged  in  execution,  always  continues 
so :  lastly,  it  was  objected,  that  as  the  judgment  in 
this  case,  which  was  signed  in  Michaelmas  vacation, 
had  no  relation  back  to  that  term,  Michaelmas  term 
could  not  be  reckoned  as  one  of  the  two,  and  therefore 
the  defendant  was  charged  in  execution  within  two 
terms,  In  pursuance  of  the  rule  H.2W.4;  and  lit- 
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tledale,  J.  after  taking  time  to  consider  the  point,  was 
of  that  opinion.    Colbron  v.  Hall,  5  Bowl.  534  -        -  532 

A  habeas  was  obtained  in  March,  1837,  to  bring  up  a 
plaintiff,  in  custody,  to  charge  him  in  execution  for 
the  costs  of  a  nonsuit ;  on  the  29th  of  April,  and  be- 
fore the  party  was  brought  up,  an  application  was 
made  to  set  aside  the  writ,  on  the  ground  that  the  de- 
fendant was  an  outlaw,  having  been  outlawed  pre- 
viously to  his  obtaining  the  judgment :  the  court  held 
this  to  be  a  good  ground  for  setting  aside  the  habeas, 
and  made  a  rule  accordingly.  Aldridge  v.  Butter, 
5  Dofol.  733 -  625 

A  motion  was  made  for  a  rule  upon  the  warden  of  the 
Fleet,  under  R.  G.  H.  2  W.  4  s.  88,  to  discharge  a 
prisoner,  he  being  supersedeable  for  more  than  a  month : 
the  court  refused  to  interfere,  as  against  the  warden, 
saying  that  they  could  not  make  the  warden  a  judge  as 
to  whether  a  prisoner  was  supersedeable  or  not ;  but  they 
granted  a  rule  nisi  against  the  plaintiff.  Robinson  v. 
Creswell,  5  Dowl.  601. 527,528 

A  rule  nisi  to  compute  was  served,  by  the  attorney's 
clerk  putting  it  into  the  letter  box  at  the  defendant's 
chambers,  no  person  being  there  at  the  time,  and  the 
clerk  on  the  next  day  called  and  learned  from  a  person 
resident  at  the  chambers,  that  he  had  found  the  rule  in 
the  box,  and  forwarded  it  to  the  defendant :  Williams, 
J.,  held  the  service  to  be  sufficient.  Carew  v.  Wins- 
low,  5  Dowl.  543       ------  535 

Where  a  certiorari  to  remove  a  cause  was  delivered  to 
the  judge  of  an  inferior  court  after  issue  joined,  and 
he  received  it,  and  transmitted  the  record  to  the  court 
above  :  the  latter  court,  upon  application,  awarded  a 
procedendo,  holding  that  by  stat.  21  J.  1,  c.  23,  s.  2, 
the  judge  of  the  inferior  court  ought  not  to  have  re- 
ceived the  certiorari.    Laverack  v.  BUI,  6  Dowl.  Ill    -  535 

"  It  is  further  ordered,  that  henceforth  every  rule  of  court 
delivered  out  in  vacation,  shall  be  dated  the  day  of  the 
month  and  week  on  which  the  same  is  delivered  out, 
but  shall  be  entitled  as  of  the  term  immediately  pre- 
ceding such  vacation."    R.  G.  H.  1  Vict.    -         -  •         55T 

In  an  action  by  five  plaintiffs,  on  a  guarantee,  who  ob- 
tained a  verdict,  which  was  afterwards  satisfied,  the 
master  refused  to  enter  satisfaction  on  the  roll,  four 
only  of  the  plaintiffs  consenting,  the  fifth  being  in 
America;  and  the  court,  upon  application,  refused  to 
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order  the  master  to  enter  satisfaction,  even  although 
the  attorney  for  the  fifth  party  contented.  Davit  v. 
Jones,  5  Dowl.  503 566 

The  Emperor  of  Brazil  brought  an  action  in  this  country 
upon  a  charter-party:  the  court,  upon  application, 
stayed  the  proceedings,  until  security  should  be  given 
for  costs.    Emperor  of  Brazil  v.  Robinson,  5  Dowl.  522.  570 

Where  a  replication  in  scire  facias  was  demurred  to,  be* 
cause  it  was  intituled  of  the  day  and  year,  according 
to  the  new  rules  for  pleading  in  ordinary  cases,  instead 
of  being  intituled  generally  of  the  term  as  formerly  : 
Coleridge,  J.  set  aside  the  demurrer  as  frivolous,  hold- 
ing that  pleadings  in  scire  facias  were  within  the  new 
rules,  and  that  the  replication  therefore  was  properly 
intituled.     Collins  v.  Beaumont,  5  Dowl.  700      -        -  570 

Where  the  King  of  Greece  brought  an  action  in  this 
country  upon  a  contract,  it  was  holden  that  the  de- 
fendant was  entitled  to  security  for  costs:  it  was 
objected  that  the  application  was  too  late,  as  the 
defendant  had  pleaded;  but  it  appearing  that  after 
plea,  the  plaintiff  amended  the  declaration,  with  leave 
to  the  defendant  to  plead  de  novo,  and  that  the  appli- 
cation was  made  the  day  after  the  amendment,  it  was 
holden  to  be  sufficient :  it  was  also  objected  that  the 
rule  could  only  be  granted  on  payment  of  costs  by  the 
defendant,  as  he  had  made  no  demand  of  security  for 
costs  before  he  applied  for  the  rule  ;  but  it  was  holden 
that  under  the  circumstances  the  defendant  was  enti- 
tled to  the  rule,  without  costs.  Otho,  King  of  Greece 
v.  Wright,  6  Dowl.  12 570 

The  plaintiff  brought  an  action  in  formd  pauperis  for  an 
excessive  distress,  and,  pending  the  suit,  he  petitioned 
for  his  discharge  under  the  insolvent  Act,  and  executed 
an  assignment  to  the  provisional  assignee :  it  was  now 
moved  that  the  proceedings  in  the  action  should  be 
stayed,  until  security  should  be  given  for  costs ;  but 
Coleridge,  J.  held  that  before  this  application  could  be 
made,  an  application  should  first  have  been  made  to  dis- 
pauper the  plaintiff.   Mylett  v.  Hucker,  5  Dowl.  647.    -  572 

A  motion  being  made  for  security  for  costs,  it  was  an- 
swered that  the  defendant  was  not  in  a  situation  to 
make  the  application ;  an  action  had  been  commenced 
on  the  bail  bond,  the  defendant  not  having  put  in  bail 
in  time,  but  having  afterwards  put  in  and  perfected 
bail,  he  moved  to  stay  the  proceedings  on  the  bail 
bond,  which  rule  was  still  pending  undecided :  Cole- 
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ridge,  J.,  held  that  until  that  rule  was  made  absolute, 
the  defendant  was  not  sufficiently  in  couit  to  move  for 
security  for  costs.    Bonnefor  v.  Bund,  5  Dowl.  555    -  574 

When  a  defendant  moved  to  cancel  the  bail  bond,  and  his 
rule  was  discharged  with  costs,  £15;  the  defendant 
afterwards  signed  judgment  of  nonpros,  and  the  costs 
were  taxed  at  £9  :  upon  application  of  the  plaintiff  to 
have  the  «£9  deducted  from  the  £15,  free  of  the  attor- 
ney's lien,  the  court  made  a  rule  accordingly,  holding 
that  interlocutory  costs  may  be  set  off  against  final  costs 
in  the  same  cause,  without  reference  to  the  attorney's 
lien,  within  the  meaning  of  the  proviso  in  R.  G.  H.  2 
W.  4,  s.  93.    Holliday  v.  Lowe*,  5  Dowl.  636.     -        -  573 

Sheriffs  may  file  their  returns  to  writs  in  vacation,  and 
searches  may  be  made  in  vacation  for  Writs  and  returns 
filed,  without  payment  of  the  extra  fee  of  5s.  10d., 
hitherto  charged,    R.  T.  7,  W.  4,  K.  B.      -        -        -  580 

After  the  constable  of  Dover  Castle  was  in  contempt  for 
not  bringing  in  the  body,  the  defendant  put  in  and  jos- 
fied  bail ;  but  the  constable  not  knowing  of  that  fact, 
and  being  threatened  with  an  attachment,  paid  the  plain- 
tiff the  amount  of  the  debt  and  costs :  the  court  upon 
application  ordered  the  money  to  be  refunded,  without 
costs,  if  the  defendant  or  his  bail  should  apply  to  set 
aside  proceedings,  or  on  payment  of  costs  if  not.  Smith 
v.  Andrews,  5  Dowl.  607. 585 

Where  an  action  on  the  case  against  a  carrier  was  tried 
before  the  sheriff  under  a  writ  of  trial,  the  court  set 
aside  the  judgment,  on  the  ground  that  such  a  cause 
was  not  the  subject  of  a  writ  of  trial,  although  it  ap- 
peared to  have  been  thus  tried  by  consent.  Smith  v. 
Brown,  5  Dowl.  736  ------  595 

Where  a  writ  of  trial  misdescribed  the  date  of  the  writ  of 
summons,  and  an  application  was  made  to  set  aside 
the  writ,  and  the  finding  of  the  jury,  &c.  on  this 
ground,  the  court  refused  in  the  first  instance  to  inter- 
fere to  that  extent,  but  suspended  the  rule,  in  order  to 
give  the  plaintiff  an  opportunity  to  apply  to  amend  on 
payment  of  costs.    Percival  v.  ConneU,  6  Dowl.  68     -  597 

Where,  upon  a  trial  before  the  sheriff,  the  jury  found  a 
verdict  for  less  than  40s.,  Williams,  J.  held  that  the 
court  of  Queen's  Bench  had  no  authority,  under 
stat.  43  El.  c.  6,  s.  2,  or  otherwise,  to  deprive  the 
plaintiff  of  costs.    Story  v.  Hodson,  5  Dowl.  558        -  598 

Where  in  ejectment  by  mortgagee,  the  proceedings  were 
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stayed  upon  payment  of  the  mortgage  money  and  costs, 
under  stat.  7  G.  2,  c.  20 ;  it  was  holden  that  the  costs 
should  be  taxed  as  between  party  and  party,  and  not  as 
between  attorney  and  client.    Doe  v.  Capps,  634.         -  607 

Where  two  writs  of  summons  against  several  defendants, 
of  the  same  date  and  for  the  same  cause  of  action,  were 
sued  out  on  the  same  pr<Bcipe,  the  court  held  them  to 
be  regular.    Angus  v.  Coppard  et  al,  6  Dowl.  137        -  612 

Where  a  cause  in  the  court  of  Queen's  Bench,  made  a 
remanet  from  the  second  sittings,  was  tried  at  the  last 
sittings  in  its  order  as  an  undefended  cause :  the  court 
held  that  the  plaintiff  had  a  right  to  have  it  so  tried, 
without  giving  any  notice  of  his  intention  in  that  re- 
spect ;  and  if  the  defendant  wished  to  prevent  it,  he 
should  either  instruct  counsel  to  say  it  was  defended, 
or  give  notice  to  the  plaintiff  to  that  effect ;  but  as 
there  was  an  affidavit  of  merits,  the  court  set  aside 
the  verdict  on  payment  of  costs.  Bland  v.  Warren, 
6  Dowl.  21 622 

In  assumpsit  several  breaches  were  assigned,  and  a  general 
verdict  given  ;  some  of  the  breaches  being  bad,  the  de- 
fendant moved  in  arrest  of  judgment ;  but  the  plaintiff 
contended  that  this  entitled  the  defendant  merely  to 
move  for  a  venire  de  novo,  and  not  in  arrest  of  judgment : 
the  court  being  of  this  opinion,  awarded  a  venire  de 
novo.    Leach  v.  Thomas,  5  Dote  I.  612.        -        -        -  628 

Upon  motion  to  enter  up  judgment  on  an  old  warrant  of 
attorney,  it  appeared  that  the  defendant,  who  was  in 
the  army,  had  drawn  a  cheque  upon  his  army  agent 
dated  thirteen  days  before;  and  this  was  holden  suffi- 
cient to  shew  that  the  defendant  was  alive.  Jacobs  v. 
Griffiths,  5  Dowl.  577 635 

Where  an  action  was  brought  by  a  witness  for  the  amount 
of  his  expenses,  against  the  attorney  who  subpoenaed 
him,  it  was  holden  that  it  would  not  lie.  Robins  v. 
Bridge,  6  Dowl.  140 639 

A  witness  received  an  adequate  sum  from  one  party,  on 
being  subpoenaed,  for  his  expenses,  and  afterwards,  on 
being  subpoenaed  by  the  other  party,  consented  to  take 
a  shilling  from  him  :  it  was  held  that  the  latter  party 
might  maintain  an  action  against  the  witness,  for  not 

.  attending  in  pursuance  of  his  subpoena.  Bettley  v. 
ATLeod,  5  Dowl.  481 639 

Upon  an  application  for  an  attachment  against  a  witness, 
for  not  obeying  a  subpoena,  the  affidavit  omitted  to 
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state  that  he  was  a  material  witness:  the  court,  for 
this  reason,  discharged  the  rule.  TMey  ▼.  Porter, 
5  Dowl.  744 €41 

A  Judge  made  an  order  understate  1  W.  4,  c.  22,  s.  4,  for 
the  examination  of  witnesses  at  Paris  and  Boulogne ; 
and  an  application  was  now  made  to  amend  the  order, 
by  giving  liberty  to  the  plaintiff  to  cross-examine  the 
witnesses  vivd  voce,  instead  of  by  cross-interrogatories : 
the  court  granted  it,  as  the  statute  enabled  them  to  order 
the  examination,  &c.  to  be  "  by  interrogatories  or  other- 
wise."    Pole  v.  Rogers,  5  Dowl.  632.  .         -        -  M2 

In  applying  for  a  rule  nisi  for  a  commission  to  examine 
witnesses  on  Interrogatories  in  Scotland,  the  names  of 
the  examiners  were  not  mentioned  in  the  affidavit: 
Coleridge,  J.  held  that  as  the  rule  was  merely  a  rule 
nisi,  the  examiners  might  be  named,  when  the  matter 
came  to  be  discussed,  on  shewing  cause  against  it. 
Fearon  v.  White,  5  Dowl.  713 643 


The  following  arrived  too  late  to  be  inserted  in  their  proper  order. 

An  affidavit  to  hold  to  bail  was  for  ^304  upon  a  covenant,  aad 
jtfs?  on  a  balance  of  accounts  between  the  parties,  not  saying 
"  stated"  between  the  parties  ;  and  for  this  latter  defect,  it  was 
moved  to  discharge  the  defendant  out  of  custody,  and  it  was 
argued  that  as  the  affidavit  was  bad  in  part,  it  was  bad  for  the 
whole :  But  Williams.  J.  after  consulting  with  the  other  lodges, 
held  that  as  the  two  causes  of  action  stated  in  the  affidavit  were 
capable  of  being  severed,  the  affidavit,  though  bad  forone,  might 
be  good  for  the  other ;  it  would  be  otherwise,  however,  if  the 
affidavit  were  in  one  sum  for  two  causes  of  action,  not  saying 
how  much  for  each,  if  bad  for  one  it  would  be  bad  for  both. 
Jenes  v.  Collins,  MS.  E.  1838.  -  -  -  -  -    ** 

Upon  a  rule  that  a  defendant  should  pay  costs  to  the  plaintiff,  (not 
saving,  "  or  to  his  attorney'*),  the  amount  of  the  allocatur  was 
demanded  by  the  plaintiff's  attorney,  without  a  power  of  attor- 
ney for  that  purpose.  An  attachment  for  non-payment,  having 
been  obtained,  the  court  of  Common  Fleas  set  it  aside  for  irre- 
gularity, holding  the  demand  to  be  insufficient;  to  support  an 
application  for  an  attachment,  the  demand  must  be  made  by  the 
party,  to  whom,  by  the  terms  of  the  rule,  the  money  or  costs  are 
to  be  paid,  or  by  <*ome  person  specially  appointed  far  that  pur- 
pose.   Mason  v.  Whitehwes,  MS.  E.  1838.    -  -  -  It*.  I* 

Final  judgment  was  signed  in  Michaelmas  term,  1836,  the  defen- 
dant rendered  in  the  vacation  after  Michaelmas  term  1837 ;  *Ad 
not  being  charged  in  execution  during  Hilary  term,  he  was 
brought  into  court  by  the  marshal  in  Easter  term,  for  the  pur- 
pose of  being  discharged  as  supersedence.  The  court  beM  that 
the  defendant  ought  to  have  him  charged  in  execution  in  Hilary 
term :  the  render  in  vacation  bad  relation  back  to  the  previous 
term,  and  therefore  Michaelmas  term  must  be  reckoned  at  one  • 
of  the  two  terms  within  which,  by  the  practice  of  the  court,  the 
defendant  must  be  charged  in  execution-  Tbe  defendant  was 
accordingly  ordered  to  be  discharged.  Thorne  v.  J«aao*#  MS, 
K.  1838.    Same  point  in  the  Exchequer.   Baxter  v.  Bailap%  MS. 

B.  1838.         -  .  .  .  .  -  -  -AS* 
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A. 

ABANDONING  irregular  proceedings,  how,  560. 
Abatement,  pleading,  I ;  how  pleaded,  1 ;  when  to  be  pleaded, 

1 ;  affidavit  of  verification,  2 ;  form  of  it,  1.  What  pleat 

may  be  pleaded,  3 ;    misnomer,  not,  3 ;    non-joinder,  4 ; 

coverture,  &c.  5 ;  privilege,  5.  Proceedings  alter  plea,  5 ; 

judgment  of  respondeat  ouster,  6 ;    time  for  pleading  in 

bar  after  it,  507. 
Abatement,  pleas  in  amendment  of,  55 ;   amendment  of  de* 

claratlon  after,  69. 
Abatement  of  action,  by  death  of  a  party,  284 ;  or  by  mar- 
riage, 440. 
Abatement  of  writ  of  error,  by  death,  &c.  347,  286. 
Abiding  by  plea,  513. 

Absence  of  witness,  in  what  cases  a  ground  for  a  new  trial.  445. 
Absolute  rules,  in  the  first  instance,  in  what  cases,  557. 
Account  books,  inspection  of,  in  what  cases,  393 . 
Account  stated,  affidavit  to  hold  to  bail  on,  21 ;  declaration 

on,  288. 
Acquittal  of  one  of  several  defendants,  to  make  him  a  witness 

for  the  others,  624. 
Action  by  an  attorney,  for  the  amount  of  his  bill  of  costs, 

146 ;  not  to  be  brought  pending  a  reference  for  taxation, 

157;  defence  to  it,  148. 
Action  on  bail  bond,  by  the  assignee  of  the  sheriff,  169 ;  by 

the  sheriff,  169;  proceedings  in  it,  170. 
Action  against  bail  on  their  recognizance,  208 ;  in  what  cases 

the  Court  will  stay  the  proceedings  in  it,  pending  error  in 

the  sction  against  the  principal,  208. 
Action,  cause  of,  how  stated  in  a  Capias,  220 ;  in  a  writ  of 

summons,  612. 
Actions  by  or  against  corporations,  243. 
Action  against  hundredors,  385 ;  against  the  inhabitants  of  s 

city,  town,  &c,  386. 
Actions  by  husband  and  wife,  386 ,  actions  against  them,  387 ; 

execution,  387. 
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Actions  by  infants,  389 ;  by  pnchem  amy  or  guardian,  389 ; 
costs,  390.  Actions  against  infants,  390 ;  he  must  de- 
fend by  guardian,  390,  391;  appearance,  390;  coats, 
execution,  &c.,  391. 

Actions  against  justices  of  peace,  433 ;  limitation  of  action, 
433 ;  notice  of  action,  434 ;  venue,  plea,  &c.»  435 ;  ten- 
der of  amends,  435 ;  verdict,  damages,  costs,  fee,  435. 
Actions  against  constables,  for  acting  under  a  justice's 
warrant,  436. 

Action,  limitation  of,  436 ;  what,  in  the  several  actions,  436, 
437 ;  when  the  time  begins  to  run,  437 ;  process  sued 
out,  &c.,  to  save  the  statute,  437. 

Action,  local,  change  of  venue  in,  233.  See  "Change  •/ 
Venue." 

Action  for  mesne  profits,  440 ;  in  whose  name,  441 ;  to  reco- 
ver what,  440. 

Action,  after  plea  of  nonjoinder,  5. 

Action,  penal,  no  damages,  282 ;  no  costs  for  plaintiff,  unless 
given  expressly  by  statute,  244 ;  but  otherwise,  for  de- 
fendant, 261 ;  otherwise  also  in  action  on  statute  by 
party  grieved,  244 ;  amendment  in  penal  actions,  61. 

Action  by  pauper,  494 ;  admission  to  sue  «*  formd  pauperis 
494 ;  in  what  cases  dispaupered,  495 ;  costs,  495. 

Actions  against  Peers  and  Members  of  Parliament,  500.  At- 
tachment against  them,  500.  Proceedings  against  them 
under  the  bankrupt  act,  500. 

Actions  against  prisoners,  517.    See  "  Prisoner." 

Action,  settling,  without  the  knowledge  of  the  attorney,  151. 

Actions  by  sheriffs,  589;  against  sheriffs,  589. 

Actions,  trifling,  in  what  cases  new  trial  refused  in,  450;  in 
what  cases  proceedings  stayed  in,  608. 

Action  against  witness,  for  not  attending  upon  his  subpoena, 
641. 

Actionem  turn,  not  necessary  in  the  commencement  of  a  de- 
claration, 502. 

Adding  bail,  187,  not  allowed  without  leave,  187,  except  in 
case  of  a  prisoner,  202. 

Adding  pleas,  513,  514,  63. 

Addition  of  deponent  in  an  affidavit,  11;  in  an  affidavit  to 
hold  to  bail,  44. 

Addition  to  be  given  to  defendant,  in  a  writ  of  summons,  611. 

Adjournment  of  a  trial,  and  allowing  jurors  to  return  to  their 
homes  until  the  next  day,  625. 

Administrator,  actions  by,  378 ;  affidavit  to  hold  to  bail  by, 
32 ;  process,  &c.  378 ;  costs,  379.  Actions  against  them, 
381 :  they  cannot  be  holden  to  bail,  unless  for  a  d*Mt- 
tavit,  38;  process,  &c.  381.  Devastavit,  382.  There 
may  be  judgment  as  in  case  of  nonsuit  against  them,  465. 

Admiralty  court,  proceedings  in,  how  proved*  356. 
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Admission  of  attornies,  1)3 :  notice  of  intention  to  apply  for 
it,  113 ;  form  of  it,  115;  form  of  affidavit  of  service,  116, 
117,  and  of  payment  of  stamp  duty,  1)8;  the  admission 
how,  &c.  118.    Their  admission  in  other  courts,  132. 

Admission  by  plaintiff  in  error  that  the  writ  is  for  delay,  its 
effect,  349. 

Admission  of  public  documents,  or  of  the  handwriting  to  or 
execution  of  written  instruments,  under  a  Judge's  order, 
359. 

Admission  of  evidence,  erroneously,  in  what  cases  ground  for 
a  new  trial,  442,  443. 

Admission  of  pauper  to  sue  informd  pauperis,  494. 

Admission,  what  implied,  from  payment  of  money  into  court, 
496. 

Affidavit,  generally,  6 ;  form  of  it,  6 ;  title  of  the  court,  7 ; 
title  of  the  cause,  8 ;  deponent's  addition,  1 1 ;  body  of 
the  affidavit,  12;  signature,  13;  jurat,  13.  When  to  be 
sworn,  16.  Defects  waived  or  remedied,  16;  in  what 
cases  amended,  55,  57. 

Affidavit,  annexed  to  plea  in  abatement,  1,  2,  5,  11. 

Affidavit,  not  to  be  received  by  arbitrator,  83. 

Affidavit  for  an  attachment,  123;  against  a  sheriff,  for  not 
returning  the  writ,  or  bringing  in  the  body,  584 ;  and  to 
set  it  aside  on  payment  of  costs,  587.  Affidavit  for  an 
attachment  for  not  performing  an  award,  91 . 

Affidavits,  as  to  attornies  and  their  articled  clerks :  Affidavit 
of  the  execution  of  the  articles,  106,  108;  of  service 
under  them,  in  Q.  B.  116,  in  C.  P.  117  ;  of  payment  of 
stamp  duty,  1)8.  Affidavit  for  re-admission  of  an  attorney, 
129,  131,  132.  Affidavit  to  support  a  motion  against  an 
attorney  for  misconduct,  167. 

Affidavit  to  hold  to  bail,  17.  Practice  as  to  it,  17,  18.  Form 
of  it,  18 ;  for  goods,  &c.  sold  and  delivered,  19 ;  for  work 
and  labour,  19 ;  for  money  lent,  20 ;  for  money  paid,  laid 
out  and  expended,  20 ;  for  money  had  and  received,  21 ; 
for  hire  of  goods,  &c.  21 ;  for  agistment,  21 ;  for  use  and 
occupation,  21;  upon  an  account  stated,  21 ;  upon  a  bill 
of  exchange,  by  payee  against  acceptor,  22,  or  by  indorsee 
against  acceptor,  22,  or  by  drawer  against  acceptor,  23, 
or  by  indorsee  against  drawer,  23,  or  by  indorsee  against 
indorser,  23  ;  upon  a  promissory  note,  by  payee  against 
maker,  23,  or  by  indorsee  against  maker,  23,  or  by  in- 
dorsee against  indorser,  23;  upon  a  bond,  24;  upon  a 
mortgage  or  covenant,  24 ;  for  interest,  25 ;  for  two  or 
more  causes  of  action,  26 ;  by  an  executor,  26 ;  by  the 
assignee  of  a  bankrupt,  26 ;  for  a  debt  due  to  husband 
and  wife,  27 ;  by  a  surviving  partner,  27 ;  by  assignee  of 
a  debt,  28. 
In  what  cases  a  party  may  be  holden  to  bail,  28 ;  in  as- 
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sumpsit,  2S,  debt,  89,  covenant,  31,  detinue,  trespass, 
case,  troyer,  31 ;  in  actions  by  persons  in  autre  droit,  32. 
For  what  amount,  32. 

Who  may  or  may  not  be  holden  to  bail,  34 :  the  royal  fa- 
mily andtheir  domestics,  34 ;  peers  and  peeresses, 35 ;  mem- 
bers of  parliament,  35;  ambassadors  and  their  servants, 
36 ;  attoraies,  36 ;  bankrupts  or  insolvents,  37 ;  execu- 
tors, administrators,  or  heirs,  38 ;  feme  covert,  38 ;  in&nt, 
39;  lunatic,  39;  soldiers  and  seamen,  39;  in  second 
action  for  the  same  cause,  40. 

The  affidavit,  43 :  the  title,  43 ;  deponent's  addition,  44 ; 
names  of  parties,  44 ;  statement,  45,  which  must  shew  i 
good  cause  of  action,  45,  and  the  same  cause  of  action 
for  which  the  plaintiff  intends  to  declare,  47,  must  be 
certain,  47,  and  positive,  47,  and  must  not  be  in  more 
than  one  action,  48;  jurat,  48.  When  to  be  made,  48; 
where  made,  49 ;  by  whom,  49 ;  before  whom  sworn,  49. 
Discharge  of  defendant,  when,  &c.  for  a  defect  in  it,  51, 
52 ;  within  what  time  motion  to  be  made,  414. 

A  fresh  affidavit,  not  necessary  in  suing  out  an  atiat  or 
phtries  capias,  224.  No  supplemental  affidavit  allovitd, 
51 ;  nor  any  affidavit  in  contradiction,  51. 

Affidavits  as  to  bail :  affidavit  of  bail  as  to  their  sufficiency, 
180;  affidavit  of  service  of  notice  of  justification,  191; 
affidavit  of  justification  by  country  bail,  198 ;  affidavit  of 
caption,  199. 

Affidavit  to  set  aside  proceedings  on  a  bail  bond,  172,  173. 

Affidavit  to  set  aside  a  capias,  or  discharge  a  defendant,  for 
misnomer,  219. 

Affidavit  for  changing  the  venue,  228. 

Affidavit  for  costs  of  the  day,  281 ;  for  coats  under  court  of 
requests'  act,  259. 

Affidavit  of  coverture,  39. 

Affidavit  for  a  distringas,  307 ;  for  leave  to  enter  an  appear- 
ance, if  distringas  returned  nulla  bona,  311. 

Affidavits  in  ejectment :  affidavit  of  service  of  declaration,  316, 
320 ;  affidavit  for  judgment,  in  action  by  landlord  against 
tenant  for  a  forfeiture,  33 1 . 

Affidavits,  fees  for  swearing,  647. 

Affidavit  for  habeas  corpus  ad  testificandum,  640. 

Affidavits  of  jurors  as  to  their  verdict,  not  receivable,  433, 454 ; 
affidavit  to  impeach  a  verdict,  by  imputing  corrupt  mo- 
tives to  one  of  the  jurors,  not  receivable,  445. 

Affidavit  of  merits,  m  what  form  it  must  be,  13,  300,  173; 
by  whom  to  be  made,  12,  173. 

Affidavit  for  new  trial,  454. 

Affidavit,  office  copies  of,  in  what  cases  necessary,  562. 

Affidavit  against  a  member  of  parliament,  under  the  bankrupt 
law,  500. 
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Affidavit  annexed  to  plea  puis  darrein  continuance,  516. 

Affidavit  for  putting  off  a  trial,  532. 

Affidavit  on  moving  for  a  Rule,  555 ;  affidavit  of  service  of 
the  rule,  560 ;  affidavit  in  shewing  cause  against  it,  561 ; 
no  affidavit  allowed  in  reply,  562. 

Affidavit,  to  have  witnesses  examined  on  interrogatories,  642. 

Affirmation  of  a  Quaker,  form  of  it,  18. 

Agents  for  attornies,  53 ;  must  be  attoraies,  53 ;  not  to  act 
for  unqualified  persons,  134  ;  their  duties,  53 ;  no  privity 
between  them  and  the  client,  53 ;  not  bound  to  deliver  a 
signed  bill  of  their  costs,  before  action,  54,  144 ;  their 
lien  for  costs,  53,  153;  how  punishable  for  misconduct, 
165.  Indorsement  on  a  writ  of  mesne  process,  when 
sued  out  by  an  agent,  222,  614. 

Agents,  demand  by,  in  order  to  found  an  attachment,  122, 
t  123.    Notice  to  quit,  given  by,  476. 

Agistment,  affidavit  to  hold  to  bail  for,  21. 

Agreements,  how  proved,  357. 

Alias  capias,  225 ;  form  of  it,  226. 

Alias,  writ  of  summons,  617 ;  form  of  it,  617. 

Alien,  if  sent  out  of  the  country,  in  what  cases  his  bail  to  the* 
action  discharged,  211 ;  in  what  cases  his  bail  to  the 
sheriff  discharged,  171. 

Allocatur  for  costs,  doubtful  if  an  action  will  lie  upon  it,  29. 

Allocatur  exigent,  in  what  cases,  485. 

Allowance  of  bail,  rule  of,  195 ;  in  case  of  a  prisoner,  80S. 

Allowance  of  a  writ  of  error,  346 ;  note  of  allowance,  346. 

Alteration  of  affidavit,  its  effect,  16;  the  like,  of  an  award, 
85;  of  a  writ  of  summons,  &c.  615;  of  the  distringas 
and  clause  of  nisi  pritu,  where  a  cause  has  been  made  a 
remanet,  622,  459. 

Ambassadors  and  their  domestics  cannot  be  arrested,  36 ;  nor 
can  their  property  be  taken  under  a  fi.  fa.,  372.  They 
cannot  be  bail,  192. 

Amendment,  54 ;  must  be  by  leave  of  the  court  or  a  judge, 
54,  55;  upon  what  terms,  55;  how,  on  payment  of 
costs,  55. 

Amendment  in  particular  instances,  55 :— of  plea  in 
abatement,  55 ;  of  affidavit,  55 ;  of  appearance,  56,  72 ;  of 
submission  to  arbitration,  75 ;  of  avowry,  &c.  36 ;  of  bail 
piece,  recognizance  of  bail,  &c.  56 ;  of  scire  facias  against 
bail,  or  declaration  thereon,  56,  57  ;  of  capias,  or  copy 
of  it,  57,  226,  227 ;  of  declaration,  58,  88 ;  of  declaration 
in  ejectment,  58 ;  of  writ  of  enquiry  and  inquisition,  59 ; 
of  writ  of  error  and  transcript,  59 ;  of  writs  of  execution. 
59,  207;  of  the  issue,  60;  of  judgment,  60;  of  the  nisi 
prius  record,  61 ;  of  orders  of  nisi  prius,  61 ;  of  partieu- 
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lars  of  demand,  61,  493;  in  penal  actions,  62;  of  plea* 
62 ;  of  records,  63 ;  of  replication,  64 ;  of  rules,  64, 454 ; 
of  scire  facias,  64,  56,  57 ;  of  writ  of  summon*,  64,  615 ; 
of  verdict  and  postea,  65. 

Amendment  at  the  trial,  66 :  by  consent,  66,  or  with- 
out consent  in  matters  of  trifling  importance,  66;  open 
trial  by  the  record,  66 ;  by  statute,  67,  in  cases  of  variance 
between  written  instruments  produced  in  evidence,  and 
the  record,  67,  or  between  the  proof  and  statement  of 
contracts,  customs,  prescriptions,  name,  or  other  matter, 
68 ;  the  like  power  of  amendment  by  sheriffs,  &c  598. 

Amendment  at  other  times,  69 :  after  plea  in  abate- 
ment, 69 ;  after  demurrer,  70;  after  error,  70;  after  new 
trial  granted,  70, 448 ;  after  nonsuit,  71. 

Amendment,  time  for  pleading  after,  506. 

Amends,  tender  of,  in  actions  against  justices,  499. 

Amount  for  which  a  defendant  may  be  holden  to  bail,  32. 

Annuity,  rule  to  set  aside,  how  to  be  drawn  up,  557  ;  holding 
to  bail  for  arrears  of,  30. 

Apothecary,  affidavit  to  hold  to  bail  by,  20. 

Appearance,  71 :  by  defendant  in  person,  71,  72,  or  by  at- 
torney, 7 1,  72,  or  in  pursuance  of  attorney's  undertaking, 
141,  390,  298 ;  or  by  plaintiff  for  the  defendant,  72. 
Appearance,  after  money  deposited  in  lieu  of  bad,  209 ; 
after  service  of  capias,  225;  after  distringas,  311;  in 
ejectment  by  landlord,  324,  by  tenant,  322 ;  in  actions 
against  husband  and  wife,  387 ;  in  actions  against  idiots 
or  lunatics,  388 ;  in  actions  against  infants,.  390 ;  before 
signing  judgment  of  non  pros,  461 ;  before  plea,  2,  504, 
512;  in  replevin,  549 ;  in  stirs  facias,  569. 

Appearance,  amendment  of,  56. 

Appearance,  fees  payable  on,  645. 

Appointment  for  taxing,  one  sufficient,  269. 

Arbitration,  75.  The  submission,  75 ;  by  whom,  75 ;  by  order 
of  nisi  prius,  76 ;  by  rule  of  court  or  judge's  orders,  76; 
by  bond  or  agreement,  76,  77.  Arbitrator  refusing  to 
act,  79.    Revocation  of  submission,  79,  286. 

Proceedings  before  the  arbitrator,  and  the  award,  81 : 
umpire  and  umpirage,  81 ;  witnesses,  how  compelled  to 
attend,  and  how  sworn,  82,  83;  examination  of  the 
parties,  in  what  cases,  and  how,  83  ;  time  for  making  the 
award  enlarged,  83 ;  the  award,  85 ;  costs,  85 — 87;  costs 
for  delaying  the  proceedings,  &c.  87. 

Enforcing  the  award,  88 :  on  a  submission  by  deed,  fcc, 
88;  where  a  cause  is  referred  at  nisi  prius,  88,  66; 
where  the  submission  is  by  rule  of  court  or  judge's  order, 
88.    Attachment  for  non-performance  of  the  award,  89 : 
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in  what  cases,  89;  making  the  submission  a  rule  of 
court,  90 ;  service  of  award,  and  demand  of  performance, 
90, 91 ;  affidavit,  motion,  &c.  91. 

Setting  aside  the  award,  92 :  when  and  how,  92.  9. 
For  what  defects  it  may  be  set  aside,  94 ;  misconduct  of 
the  arbitrator,  94 ;  mistake  in  law,  &c.  95 ;  award  not 
pursuing  the  submission,  96 ;  arbitrator  haying  exceeded 
his  authority,  96 ;  or  not  having  awarded  on  all  the  mat- 
ters referred  to  him,  97 ;  award  being  uncertain,  96 ;  or 
not  final,  98 ;  or  void,  99 ;  in  what  eases  for  perjury  or 
fraud,  99. 

Arbitration,  referring  a  cause  to,  im  what  cases  it  discharges 
the  bail,  210. 

Archives  of  the  Universities,  inspection  of,  in  what  cases, 
393. 

Argument,  of  a  demurrer,  303 ;  of  a  writ  of  error,  353,  364 ; 
of  a  special  case,  601 ;  of  a  special  verdict,  630. 

Arrest,  100 ;  the  warrant,  100 ;  the  arrest,  100,  how,  100,  by 
whom,  101,  where,  101,  when,  101;  privilege  from 
arrest,  102,  136,  212;  taking  the  party  to  prison,  103; 
deposit  with  the  sheriff  in  lieu  of  bail,  103.  Arrest  upon 
an  attachment,  125,  126;  arrest  by  bail  of  their  prin- 
cipal, 544;  arrest  upon  a  capias,  225;  arrest  of  one 
defendant,  and  service  upon  another,  225;  arrest  upon 
a  ca.  m.,  377;  arrest  without  reasonable  or  probable 
cause,  defendant  to  have  costs,  249;  arrest  a  second 
time,  for  the  same  cause  of  action,  40. 

Arrest  of  judgment,  104 ;  when  motion  to  be  made,  105,  453 ; 
costs,  266. 

Articled  clerks,  105:  Binding  and  service  of,  105;  who  may 
take,  105 ;  the  articles,  105 ;  affidavit  of  their  execution, 
106;  enrolment  of  them,  106;  service  under  them, 
107 ;  in  what  case  clerk  discharged  from  them,  and  upon 
what  terms,  108 ;  assignment  of  the  articles,  108.  Ex- 
amination, previous  to  admission,  108;  by  whom,  and 
where,  109;  regulations  upon  the  subject,  110;  ques- 
tions as  to  service,  111,  112;  instructions  for  candidates, 
112.  Admission,  &c.  113  :  notice  of  intention  to  apply 
for  admission,  113,  form  of  it,  115 ;  affidavit  of  service, 
in  the  court  of  Queen's  Bench,  116,  in  the  Common 
Fleas,  117;  affidavit  of  payment  of  stamp  duty,  118; 
fiat  for  admission,  118;  admission,  118;  entry  of  name 
on  the  roll  of  attornies,  1)8,  119. 

Assignees  of  bankrupt,  actions  by  and  against,  213 ;  in  what 
cases  they  may  hold  to  bail,  32,  43 ;  the  affidavit,  26, 
48 ;  in  what  cases  they  may  proceed  in  an  action  already 
commenced  by  the  bankrupt,  or  bring  a  new  action,  213 ; 
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their  proceedings,  when  stayed,  608 ;  warrant  of  Attorney 
of  bankrupt,  when  'valid  as  against  them,  632. 

Assignee  of  debt,  affidavit  to  hold  to  bail  by,  28. 

Assignment  of  articles  of  clerkship,  106 ;  on  what  stamp,  106. 

Assignment  of  ball  bond,  169 ;  fees,  591 ;  action  by  assignee, 
169. 

Assignment  of  breaches,  m  debt  on  bond,  214,  215. 

Assignment  of  replevin  bond,  548 ;  fees,  591 ;  action  by 
assignee,  546,  549. 

Assignment  of  errors,  352. 

Assumpsit,  in  what  cases  the  defendant  may  be  holden  to  bail 
in,  28 ;  form  of  cognovit  in,  237 ;  form  of  declaration, 
286 ;  the  common  counts,  288 ;  form  of  general  issue  in, 
602.  • 

Assumpsit,  to  enforce  an  award,  in  what  cases,  86. 

Assumpsit,  writ  of  enquiry  in,  in  what  cases,  337. 

Assumpsit,  limitation  of  action  in,  436. 

Attachment,  119;  in  what  cases,  119;  for  disobeying  a  rale 
of  court,.  119;  in  other  cases,  121;  against  peers,  121; 
proceedings  for  obtaining  the  writ,  121 ;  service  and 
demand,  121 :  affidavit  thereof,  123.9,  10;  rule,  fee.  123. 
The  attachment  and  proceedings  thereon,  125 ;  the  writ, 
125;  arrest,  125,  689;  interrogatories,  125;  master's 
report,  126;  judgment,  127. 

Attachment,  for  not  performing  an  award,  89 ;  for  nonpay- 
ment of  costs  in  ejectment,  326 ;  for  turning  lessor  of 
plaintiff  out,  after  being  put  in  possession  under  a  writ 
of  possession,  329 ;  against  prisoners,  528 ;  against  wit* 
nesses,  for  not  attending  upon  a  subpoena,  640. 

Attachment  against  a  sheriff,  583 ;  for  not  returning  th* 
writ,  563 ;  for  not  obeying  a  judge's  order  to  return  the 
«writ  m  vacation,  583 ;  for  not  obeying  the  rule  to  bring 
in  the  body,  583 ;  for  not  obeying  a  judge's  order  to 
bring  in  the  body  in  vacation,  584 ;  affidavit  to  obtain 
rule,  584;  the  writ,  585.  Proceedings  thereon,  585: 
rule  on  coroner  to  return  the  attachment,  585 ;  attach* 
ment  for  not  returning  it,  585 ;  habeas  corpus  to  bring  in 
the  body  of  the  sheriff,  585.  Attachment  set  aside,  for 
irregularity,  &c.  585 ;  or  if  regular,  upon  payment  of 
costs,  586  J  form  of  the  affidavit  in  the  latter  case,  587 ; 
in  what  cases  the  attachment  to  stand  as  a  security,  587. 
Attachment  for  not  returning  a*  writ  of  execution,  588, 
369,  409 ;  for  not  obeying  a  judge's  order  to  return  it  in 
vacation,  588. 

Attachment  against  a  peer  or  member  of  parliament,  in  what 
cases,  500. 

Attendance  of  witnesses,  how  enforced,  639. 
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Attestation  of  cognovit  or  warrant  of  attorney  executed  by  a 
prisoner,  238,  638 ;  attestation  of  warrant  of  attorney  in 
other  cases,  632. 

Attorney,  127.  See  "  Articled  Clerk:'  His  certificate,  re- 
admission,  &c.  127;  certificate,  127;  duty,  127  s  to  be 
registered,  127  ;  how  long  in  force,  127 ;  effect  of  neglect- 
ing to  take  it  out,  128.  Entry  of  the  name,  Ike.  in  the 
book  at  the  master's  office,  128.  Re-admission,  129;  on 
what  terms,  129,  where  he  has  not  practised  since  the 
expiration  of  his  certificate,  129,  where  he  has  practised, 
not  knowing  that  he  was  uncertificated,  130,  and  where 
he  has  practised,  knowing  it,  130 ;  notice  of  intention  to 
apply  to  be  re-admitted,  131;  re-admission,  132.  His 
admission  in  other  courts,  132  ;.his  re-admission  in  other 
courts,  133;  he  may  practise  in  inferior  courts,  133. 
Practising  in  the  name  of  another,  133.  Acting  as  agent 
for  an  unqualified  person,  penalty,  134;  unqualified 
persons  acting  as  attornies,  penalty,  134.  Attorney, 
prisoner,  disabilities  of,  136. 

Privileges  of  an  attorney,  136 :  to  sue  and  be  sued  in 
the  court  of  which  he  is  attorney,  5,  136 ;  of  laying  his 
venue  in  Middlesex,  136,  232;  of  not  being  holden  to 
bail,  in  what  cases,  36,  37;  of  not  being  arrested  in 
court  or  on  circuit,  or  in  going  or  returning,  &c.  102 ; 
of  not  suing  or  being  sued  in  court  of  requests,  in  what 
cases,  137 ;  of  practising  in  any  of  the  courts,  133,  134, 
148 ;  of  being  entitled  to  costs  as  attorney,  in  actions  by 
or  against  himself,  137 ;  of  not  being  obliged  to  divulge 
the  confidential  communications  of  bis  client,  136 ;  but 
a  plaintiff's  attorney  must,  if  required,  disclose  the  place 
of  bis  client's  residence,  138,  222.  An  attorney  cannot 
be  bail,  except  for  the  purpose  of  rendering,  191,  nor  can 
persons  who  are  indemnified  by  him,  192. 

Their  employment  and  duties,  137  ;  suing  and  defend- 
ing by  attorney,  137,  389,  390;  attorney  not  bound  to 
proceed  without  adequate  advances,   139.      Change  of 
attorney,  not  without  rule  or  order,  otherwise  irregular, 
139,  180,  191,  346,  562;  order  drawn  up,  on  payment 
to  the  attorney  of  what  is  due  to  him,  140.    Service  of 
rules,  notices,  &c.  upon  attornies,  140.    Clients,  how  far 
bound  by  their  acts,  141.    Undertakings  of  attornies, 
how  and  in  what  case  enforced  by  the  court,  141,  72, 390. 
Their  remedy  for  costs,  142 :  delivery  of  their  bill,  142, 
145  ;  in  what  cases  they  may  be  compelled  to  deliver  it, 
142 — 145.     Action  for  the  amount,  146,  157;  form  of 
affidavit  to  hold  to  bail,  19,  20;  writ,  146;  defence,  146 
— 149.    Their  lien  for  costs,  149,  on  deeds  and  papers  of 
their  dieuts  in  their  hands,  149,  on  satisfaction  of  which 


693*  Index. 

they  may  be  compelled  to  deliver  them  up,  150;  their 
lien  on  judgments,  money  awarded  to  the  client,  &c, 
and  how  and  in  what  cases  such  lien  enforced,  151 ;  and 
judgments  on  both  sides  can  only  be  set  off,  subject  to 
their  lien,  152 ;  lien  of  agents,  153.  In  what  cases  their 
bills  maybe  taxed,  153;  upon  whose  application,  154; 
when,  155,  156;  to  what  court,  155;  how,  156,  157, 
268—280 ;  costs  of  taxation,  158. 

Punishment  of  attornies  for  misconduct,  160:  for  in- 
dictable offences,  160;  culpable  malfeasance  as  an  attor- 
ney, 161 ;  gross  negligence  or  ignorance,  etc.  163,447; 
culpable  nonfeasance,  164;  agenfs  misconduct,  165; 
motion  against  them,  166,  within  what  time,  166,  m 
what  form,  167 ;  affidavit,  167 ;  costs,  167 ;  reference  to 
the  master,  167 ;  consequences  of  being  struck  off  the 
roll,  167. 

Attorney,  when  commissioner  for  taking  affidavits,  in  what 
case  his  client  may  be  sworn  to  an  affidavit  before  him,  15. 

Attorney,  power  of,  to  demand  money,  &c.  for  the  purpose  of 
obtaining  an  attachment,  122,  123. 

Attorney,  power  of,  to  execute  a  lease,  in  ejectment  upon  a 
vacant  possession,  329. 

Attorney,  service  of  declaration  in  ejectment  upon,  318. 

Attorney,  striking  off  the  roll,  166,  167. 

Attornies  in  'Wales,  how  admitted  in  the  courts  at  West- 
minster, 133. 

Attorney,  warrant  of,  63 1 .    See  "  Warrant  of  Attorney." 

Attorney's  clerk,  addition  of,  in  an  affidavit,  11. 

Avowry,  550;  rule  to  avow,  550;  demand  of  avowry,  550; 
judgment  by  default,  550.  Avowry  how  pleaded,  £50; 
not  more  than  one  allowed,  upon  the  same  right,  264. 
In  what  cases  an  avowry  may  be  amended,  56. 

Award,  85.  See  "  Arbitration.'*  In  what  form,  85 ;  stamp, 
85;  cannot  be  altered,  85;  in  what  cases  a  certificate 
instead  of  an  award,  85.  How  enforced,  88.  For  what 
defects  set  aside,  94—100 ;  it  may  be  bad  as  to  part,  and 
good  for  the  residue,  94.  87 ;  rule,  557. 

Award,  holding  to  bail  in  debt  on,  31. 

Award,  costs  given  by,  may  be  set  off,  subject  to  the  attorney's 
lien,  578. 

Award  of  an  elegit  on  the  roll,  376 ;  of  jury  process,  418k  610. 


B. 

Bail,  who  may  or  may  not  be  holden  to,  34 :  the  Royal  Family 
and  their  domestics,  34 ;  peers  and  peeresses,  35 ;  mem- 
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ben  of  Parliament,  86;  A  ninaasartors  and  theb  domestics, 
36;  attorney,  36,  136;  bail*  208,  170;  bankrupt  or  in- 
solvent, 37 ;  executor,  administrator  or  heir,  38 ;  feme 
covert,  38 ;  infant,  39 ;  lunatic,  39 ;  soldier  or  seaman, 
39 ;  in  second  actions  for  the  same  cause,  40. 

In  what  actions,  28:  assumpsit,  28;  debt,  29;  covenant, 
31 ;  detinue,  trespass,  case,  trover,  81 ;  in  actions  by 
persons  suing  in  autre  droit,  32.  For  what  amount, 
32 ;  in  Walea  and  the  Counties  palatine,  3*. 

Bail,  affidavit  to  hold  to,  1 7, 43.    See  "  Affidavit  to  hold  to  bail." 

Bafl  to  the  action,  175.  Special  bail  in  town  causes,  175 : 
putting  in  bail,  175;  who  may  be  bail,  176;  by  whom 
put  in,  176;  how,  176.  Notice  of  bail,  177:  as  in 
ordinary  cases,  178,  form  of  it,  180;  notice,  accompanied 
with  affidavit  of  sufficiency,  180,  form  ml  the  affidavit, 
180,  costs,  182 ;  four  days'  notice  of  putting  in  and  justi- 
fying at  same  time,  183,  form  of  it,  183;  defects  in 
notices  of  bail,  how  objected  to,  184.  Exception,  184  : 
in  what  cases,  184,  185;  how  and  when  to  be  entered, 
184 ;  notice  of  it,  how,  185,  form  of  it,  185 ;  notice 
wider  R.  G.  T.  1  W.  4,  s.  3, — p.  186 — 187.  Justification, 
187 :  in  what  cases,  187 ;  within  what  time,  188 ;  where, 
189;  notice  of  justification,  189,  191,  form  of  it,  190, 
affidavit  of  service  of  it,  191 ;  opposing  the  justification, 
upon  what  grounds,  191—193;  further  time  to  justify* 
193,  notice  thereupon,  and  rule,  194;  rejection  of  the 
bail,  195;  justification,  195 ;  rule  of  allowance,  and  ser- 
vice thereof,  195.    Costs,  195,  182. 

Country  bail,  197 :  when  and  how  put  in,  197 ;  affida- 
vit of  justification,  198,  form  of  it,  198 ;  affidavit  of 
caption,  199,  form  of  it,  199;  allowance  and  filing  of  the 
bail  piece,  199;  notice  of  bail,  199,  form  of  it,  200; 
exception,  and  notice  thereof,  200;  justification,  201. 

Bail  by  prisoners,  201 ;  in  what  cases,  201 ;  how  in 
term  time,  201 ;  how  in  vacation,  202 ;  not  necessary  to 
except  to  the  bail,  201 ;  the  bail  may  be  changed,  without 
leave,  202 ;  further  time  to  justify  not  granted,  and  why, 
202 ;  rule  of  allowance,  202 ;   writ  of  supersedeas,  202. 

Bafl,  deposit  of  money  in  lieu  of,  200,  499 :  when  and  how 
paid  m,  202,  204 ;  deposit  with  sheriff  in  lieu  of  bail  bond, 
may  be  paid  in  in  lieu  of  bail,  203  ;  cannot  be  converted 
into  the  ordinary  payment  of  money  into  court,  203, 499, 
619;  common  appearance,  203.  When  taken  out  by 
plaintiff,  204 ;  when  by  defendant,  204. 

Bail,  liability  of,  to  what  amount,  205 ;  liability  of  bail  to  the 
sheriff,"  170. 

Ball,  proceedings  against,  205  :  Ca.  m.  against  the  principal) 
205;  Scire  facia*,  207,  567  ;  action  of  debt,  208;   stay- 


693*  Index. 

ing  proceeding  against  them  pending  error,  208,  348, 
349. 

Bail,  in  what  cases  discharged,  208 :  by  render,  209,  540;  by 

^  variance  between  declaration  and  affidavit  of  debt,  209; 
by  reference  to  arbitration,  when,  210  i  by  plaintiff  giving 
time  to  the  principal,  210 ;  by  principal  becoming  a  peer 
or  member  of  Parliament,  210;  by  death  or  bankruptcy 
fitc.  of  principal,  210 ;  by  principal  being  sent  out  of  the 
country,  under  the  alien  Act,  211,  or  being  transported, 
211. 

Bail,  amendment  in  cases  of,  56:  of  affidavit  of  justification, 
57 ;  bail  piece,  56 ;  recognizance,  56, 67 ;  scire  facias,  56. 

Bail  upon  an  attachment,  in  what  cases,  126,  127. 

Bail  in  ejectment,  334. 

Bail  in  error,  349.  , 

Bail,  to  be  perfected,  before  judgment  by  default,  298,  or  judg- 
ment of  nonpros,  461*. 

Bail  to  be  perfected,  before  plea,  512 :  how  before  plea  in 
abatement,  2. 

Bail  to  be  perfected,  before  moving  for  a  rule,  in  what  cases, 
556 ;  before  moving  to  set  aside  an  attachment  against 
the  sheriff,  586. 

Bail  upon  reversing  outlawry,  489. 

Bail  piece,  177. 

Bail  for  prisoners,  201,  518. 

Bail,  privilege  of,  from  arrest,  in  what  cases,  102. 

Bail,  upon  the  removal  of  causes,  537 ;  recognizance  in  the 
court  below,  in  what  cases,  536. 

Bail,  render  in  discharge  of,  540.  See  "  Sender.'9  Bail  put 
in  for  the  purpose,  in  what,  cases,  543. 

Bail  bond,  168:  in  what  cases,  168;  fees  upon  it,  591; 
consequences  of  not  taking  it,  168.  The  bond,  and  its 
requisites,  168;  forfeiture  and  assignment  of  it,  169. 
Action  upon  it,  169,  170;  in  what  court,  169;  process, 
170;  defendants  cannot  be  holden  to  bail,  170,  30; 
judgment,  170.  Liability  of  the  bail,  to  what  extent, 
170.  Bail,  in  what  cases  discharged,  170:  by  death  or 
bankruptcy  of  the  defendant,  170;  by  the  defendant 
being  sent  out  of  the  country  under  the  Alien  Act,  17 1 ; 
by  the  plaintiff  giving  time  to  the  defendant,  171 ;  by 
irregularity  in  the  affidavit  to  hold  to  bail,  151,  or  pro- 
cess, &c.  171;  in  what  cases  not,  171.  Regular  pro- 
ceedings on  the  bail  bond,  set  aside,  17] ;  in  what  cases, 
171 ;  affidavit  for  that  purpose,  172.  9;  form  of  it,  173; 
bail  or  render  previous  to  the  motion,  172;,  in  wsat 
cases  the  bail  bond  to  stand  as  a  security,  174»  m5* 

Bail  bond,  fees  to  the  sheriffs'  officer  upon,  591. 

Bail  court,  authority  of  the  Judge  there,  562. 
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Bail  feci,  645. 

Bailiff,  special,  consequence  of  having  a  warrant  directed  to, 

101,  366. 
Balance  of  account,  affidavit  to  hold  to  bail  for,  33. 
Bank  notes,  cannot  be  taken  in  execution,  370 ;  tender  of, 

when  good,  518,  519. 
Bankrupt,  211 :  his  discharge  from  arrest,  in  what  cases,  211. 

37,  102 ;  ft.  fa.  against  his  goods,  in  what  cases  set  aside, 

212 ;  election  of  creditor  to  prove  upon  his  estate,  212; 

effect  of  bankruptcy  upon  a  suit,  213. 
Bankrupt,  assignees  of,  actions  by  or  against,  213 :  affidavit  to 

hold  to  bail  by,  26 ;  their  proceedings,  when  stayed,  608 ; 

warrant  of  attorney  of  bankrupt,  not  valid  against,  unless 

filed,  632. 
Bankruptcy  of  bail  to  the  sheriff,  in  what  cases  it  discharges 

them  from  their  liability,  170. 
Bankruptcy,  when  an  objection  to  bail,  193. 
Bankruptcy  of  members  of  Parliament,  in  what  cases  non- 
payment of  a  debt  is  an  act  of,  500 ;  mode  of  proceed- 
ing, 500. 
Bankruptcy,  of  party  to  arbitration,  when  a  revocation  of  the 

submission,  80. 
Bankruptcy,  of  principal,  when  a  discharge  of  bail  above,  210, 

211 ;  or  of  bail  to  the  sheriff,  170. 
Bankruptcy,  seizure  of  goods  after,  under  an  execution  against 

a  trader,  371. 
Baptism,  register  of,  how  proved,  357. 
Bar,  trial  at,  621. 
Baron  and  feme,  386.    See  "Husband  and  Wife."    "Feme 

covert." 
Barratry,  conviction  of  an  attorney  for,  its  effect,  161. 
Barrister,  his  privilege  from  arrest,  in  what  cases,  102 ;  his 

privilege  of  speech  in  addressing  a  jury,  &c.  624. 
Bath,  court  of  requests  of,  cases  relating  to,  260. 
BUI  of  costs,  delivery  of,  in  what  cases,  142,  146;   by  an 

agent,  144,  54  ;  how  made  out,  145,  subscribed,  145,  and 

delivered,  145 ;  in  what  cases,  and  how  taxed,  153,  158, 

268,  270 ;  costs  of  taxation,  158. 
Bill  of  exceptions,  214  :  in  what  cases,  214 ;  proceedings  upon 

it,  214.    New  trial  not  granted  on  the  same  point,  442. 
Bill  of  exchange,  affidavit  to  hold  to  bail  on,  22,  23 ;  evidence 
•     of,  357  ;  interest  on,  when  allowed,  284 ;  pleas  in  actions 

upon,  503  ;  reference  to  the  master  to  compute  principal 

and  interest  on,  532 ;  staying  proceedings,  on  payment 

of,  and  costs,  602. 
Bill  of  particulars,  49 1 .    See"  Particulars  of  demand."    Time 

for  pleading  after,  506. 
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Bill  of  sale,  in  what  cases  valid  as  against  an  execution,  in 
what  not,  371. 

Birmingham,  court  of  requests  of,  cases  relating  to,  260. 

Blackheatb,  court  of  requests  of,  cases  relating  to,  260. 

Body  rule,  581 :  in  what  cases  and  when,  581 ;  in  term  or  va- 
cation, 582 ;  attachment  for  not  obeying  it,  563. 

Bond,  action  upon :  affidavit  to  hold  to  bail,  30,  form  of  it, 
24 ;  general  issue,  503 ;  breaches,  when  to  be  assigned, 
214 ;  damages,  when  nominal,  only,  282. 

Bond,  arbitration,  76 ;  form  of  it,  78. 

Bond,  bail,  168.    See  "  Bail  Bond." 

Bond,  in  outlawry,  where  the  party  is  arrested  on  a  capiat  «t- 
lagatum,  487. 

Bond,  replevin,  546 :  in  what  cases,  546  ;  how  and  by  whom 
taken,  547  ;  consequences  of  not  taking  it,  547  ;  when  and 
how  forfeited  547  ;  remedy  on  it,  548 ;  extent  of  tiability 
of  sureties,  548,  549 ;  sureties  not  discharged  by  time 
given  to  the  plaintiff,  &c.  548. 

Books  of  corporation,  inspection  of,  in  what  cases  granted, 
391 ;  inspection  of  other  public  books  and  documents, 
393  ;  in  what  cases,  of  private  books,  393. 

Bradford,  court  of  requests  of,  cases  relating  to,  260. 

Breaches,  in  debt  on  bond,  214 :  in  what  cases,  214,  170;  how 
assigned  or  suggested,  215,  610;  judgment,  215;  scire 
facias  for  damages  for  subsequent  breaches,  215. 

Breach  of  covenant,  ejectment  for  forfeiture  by  reason  of,  330. 

Breaking  doors,  to  execute  a  capiat,  100,  or /f.  fa.  372. 

Brief,  215  :  at  niti  prius,  215 ;  upon  demurrers,  writs  of  error, 
special  cases,  216 ;  upon  rules,  216. 

Brixton,  court  of  requests  of,  cases  relating  to,  260. 

Burial,  register  of,  how  proved,  357. 

Bye  law  of  a  corporation,  inspection  of,  when  granted,  392. 


C. 

Cancelling  bail  bond,  51,  170.  171 ;  cancelling  cognovit,  240, 
or  warrant  of  attorney,  636. 

Capiat,  216:  in  what  cases,  216;  how  directed,  216;  teste 
and  duration  of  it,  218 ;  parties,  how  to  be  described  m 
it,  218  ;  description  of  cause  of  action,  220,  which  must 
accord  with  the  affidavit  and  declaration,  220,  221 ;  in- 
dorsements, what  requisite,  and  their  forma,  221,  222 ; 
how  sued  out,  223 ;  alias  and  phtries  writs,  225,  226 ; 
defects  in  the  writ,  how  to  be  taken  advantage  of,  226, 
227.    How  capias  executed,  100,  224,  225;  arrest  of 
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one*  and  terrice  upon  another,  defendant,  225 ;  officer's 
fee  for  the  arrest,  fcc.  590,  591.  In  what  cases  capias 
amendable,  57. 

Capnas,  in  what  cases  against  a  prisoner,  517. 

Capias,  alias  and  plurie*,  for  the  purpose  of  proceeding  to  out- 
lawry, 484,  485. 

Capiat  utlagatum,  487 :  how  sued  out,  487 ;  how  executed, 

487.  Special  capias  utlagatum,  487 ;  inquisition  and 
other  proceedings  thereon,  487,  488. 

Capias,  amendment  of,  57. 

Capias  ad  satisfaciendum,  writ  of,  377 :  in  what  cases,  361, 
377 ;  it  lies  not  against  ambassadors  or  their  domestics, 
36,  or  bail  to  the  action,  208,  although  otherwise  against 
bail  to  the  sheriff,  170 ;  nor  against  peers,  peeresses,  500, 
35,  or  members  of  parliament,  35,  36;  when  against 
husband  and  wife,  387,  idiots  or  lunatics,  388,  or  pri- 
soners, 523 ;  in  ejectment,  329,  replevin,  552,  scire  facias, 
570 ;  in  cases  of  interpleader,  410 ;  for  the  purpose  of  pro- 
ceeding against  bail,  205,  or  of  proceeding  to  outlawry, 

488.  How  sued  out,  361,377 ;  direction  teste  and  return 
of  the  writ,  362 ;  how  indorsed,  365;  how  executed,  100, 
377 ;  to  whom  debt  and  costs  may  be  paid,  378 ;  escape, 
378 ;  discharge  of  defendant  and  its  effect,  377. 

Carrying  in  the  rolls,  when,  425. 

Case,  action  on  the :  limitation  of  action  in,  436 ;  in  what 
cases  the  defendant  may  be  holden  to  bail,  by  a  judge's 
order,  3 1 ;  general  issue,  503 ;  writ  of  enquiry,  330 ;  costs 
in  case  for  verbal  slander,  244. 

Case  special,  599 :  from  a  court  of  equity,  599 ;  from  a  court 
of  law,  599 ;  how  and  in  what  cases  turned  into  a  special 
verdict,  599,  600;  how  stated,  600.  Argument,  600; 
costs,  601. 

Cause  of  action,  how  stated,  in  an  affidavit  of  debt,  45,  47 ;  in 
a  capias,  220 ;  in  a  writ  of  summons,  612. 

Cause  shewn  against  a  rule,  560;  when,  561 ;  affidavit,  561. 
See  "Rule." 

Cassitur  Breve,  entry  of,  227  :  in  what  cases,  227 ;  how  en- 
tered, 227.    • 

Casual  ejector,  judgment  against,  321 .    See  "Ejectment." 

Certainty,  what  required  in  an  affidavit  to  hold  to  bail, 

Certificate  of  an  attorney,  127  ;  duty  thereon,  127  ;  how  long 
><«.'•■  in  force,' 127 ;  effect  of  not  taking  it  out,  128,  137,  148. 

Certificate  as  to  costs :  to  deprive  a  plaintiff  of  costs,  245, 
•  598 ;  to  entitle  a  plaintiff  to  costs,  247  ;  to  entitle  a  party 
to  double  or  treble  costs,  268 ;  for  costs  of  a  special  jury, 
431. 

Certificate  for  speedy  execution,  626,  364,  366 ;  in  ejectment, 
327. 

Certificate,  fee  for,  647. 
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Certifying  the  record,  in  error,  351. 

Certiorari,  writ  of,  to  remove  a  cause  from  an  inferior  court, 
535,  345.  See  "  Removal  of  Caueee."  The  like,  to  re- 
move a  record,  for  the  purpose  of  suing  out  execution, 
539 ;  to  bring  in  the  record,  where  nul  Hd  record  » 
pleaded,  481. 

Challenge  of  jurors,  432,  622 ;  at  what  time,  Id* ;  not  usual 
in  practice,  and  why,  Id. 

Change  of  attorney,  not  without  a  judge's  order,  139 ;  which 
is  drawn  up,  upon  payment  to  the  attorney  of  what  v 
due  to  him,  140.  In  what  cases  an  order  not  requisite, 
180,  346,  362,  562,  565.  Consequences  of  proceeding 
by  a  new  attorney,  without  order  to  change  the  former 
one,  when  necessary,  191. 

Change  of  bail,  not  without  leave  of  the  court  or  a  judge,  187, 
except  in  case  of  a  prisoner,  202. 

Change  of  venue,  227.  In  transitory  actions,  upon  the  usual 
affidavit,  227  :  in  what  cases,  227,  in  what  not,  228;  the 
rule,  229,  and  when  to  be  moved  for,  229 ;  in  what  casts 
it  may  afterwards  be  discharged,  229 ;  venue  how  brought 
back,  and  on  what  undertaking,  230  ;  what  a  sufficient 
compliance  with  the  undertaking,  230. 

In  transitory  actions,  upon  special  grounds,  231 :  in 
what  cases,  231 ;  into  what  county,  233  ;  when  applica- 
tion to  be  made,  233. 

In  local  actions,  233  :  in  what  cases,  by  leave  of  the 
court  or  a  judge,  233  ;  application  when  to  be  made,  233 ; 
entry  of  suggestion,  233. 

Charging  a  prisoner  in  execution,  521;  within  what  time, 
521 ;  how,  523-525 ;  how,  lor  an  instalment  doe  on  a 
warrant  of  attorney,  638. 

Charter  party,  in  debt  on,  defendant  may  be  holden  to  ball,  31. 

Charters,  inspection  of,  when  ordered  to  be  given,  393. 

Chattel  property,  how  bound  by  delivery  of  fi.  fa.  or  elegit  to 
the  sheriff,  426. 

Chester,  county  palatine  of:  holding  to  bail  in,  for  what 
amount,  32, 33 ;  attornies  of,  how  admitted  in  the  courts 
at  Westminster,  133. 

Chirograph  of  a  fine,  in  what  cases  evidence,  358. 

City,  inhabitants  of,  actions  against  them,  386. 

Clergymen,  actions  against,  234 :  proceedings  to  judgment 
234  ;  in  what  cases  privileged  from  arrest,  102 ;  may  be 
outlawed,  and  court  may  award  a  levari  facias  de  bonis 
eccksiasticis,  234,  488  ;  execution,  by  ca.  $a^  234;/Lfo^ 
and  fi.  fa,  de  bonis  ecclettorticis,  234,  235 ;  or  by  sepasj- 
trari  facias,  235. 

Claim  of  conusance,  what,  234 ;  in  what  eases  and  when,  234; 
seldom  occurs  in  practice,  V34. 

Clerks  of  the  judges,  fees  payable  to  them,  650 . 
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Clerk  of  the  kitchen  in  the  Queen's  household  privileged  from 
arrest,  35. 

Client,  how  far  bound  by  the  acts  of  his  attorney,  141 ;  col- 
luding with  opposite  party  to  defraud  his  attorney  of  his 
lien  on  a  judgment,  &c.(  for  his  costs,  151 ;  he  alone  can 
require  his  attorney's  bill  to  be  taxed,  154. 

Client's  residence,  to  be  disclosed  by  his  attorney.  In  what 
cases,  138. 

Cognizance,  in  replevin,  550. 

Cognovit,  236  :  form  of,  236,  in  assumpsit,  237,  in  debt,  236, 
in  ejectment,  237  ;  when  it  may  be  given,  236 ;  by  whom 
to  be  signed,  236  ;  when  to  be  stamped,  236 ;  in  what 
cases  to  be  filed,  239.  Judgment,  when,  239 ;  not  after, 
the  death  of  the  party,  239, 240 ;  how  signed,  240 ;  costs, 
and  when  taxed,  240. 

Cognovit  by  principal,  in  what  cases  it  discharges  his  bail  to 
the  action,  210 ;  or  to  the  sheriff,  171. 

Cognovit  by  a  prisoner,  how  executed  and  attested,  238,  528. 

Collusion  between  client  and  the  opposite  party,  to  defraud 
the  attorney  of  his  lien  upon  a  judgment,  &c.,  how  and 
in  what  cases  prevented,  151. 

Colonies,  witnesses  in  the,  examination  of  them  upon  inter- 
rogatories, 641.    See  "  mtneu." 

Commencement  of  declaration,  287 ;  of  plea,  502. 

Commission  of  bankrupt,  how  proved,  357. 

Commission  to  India,  &c.,  to  examine  witnesses,  641.  See 
"  Wittiest." 

Commissioners  for  taking  affidavits,  13 ;  the  like,  in  Ireland 
and  Scotland,  14,  50 ;  jurat  by,  7,  8, 14 ;  affidavits  sworn 
before  the  party's  own  attorney,  cannot  be  *Vised,  15 ; 
except  affidavits  of  debt,  15,  50. 

Commissioners  for  taking  bail,  197. 

Committitur,  in  charging  a  prisoner  in  execution,  524 ;  entry 
of  it  in  the  Marshal's  book,  524  ;  filing  of  it,  524 ;  in- 
spection of  it,  when  ordered,  393. 

Committitur  piece,  524 ;  filing  of  it,  524. 

Common  appearance,  71.    See  "Appearance." 

Common  counts,  form  of,  in  assumpsit,  288 ;  in  debt,  289. 

Compounding  penal  actions,  how  and  on  what  terms,  501 ; 
informer  may  stipulate  to  have  his  costs  paid,  501 ;  no- 
tice to  the  proper  officer,  502 ;  motion,  501 ;  the  Queen's 
portion  must  be  first  paid,  502. 

Compulsive  clause  of  the  Lords'  Act,  proceedings  under,  395. 
See  "Insolvent." 

Computing  principal  and  interest  on  bills  of  exchange,  &c, 
532;  the  rule,  &c.,  533. 

Concilium,  motion  for,  no  longer  necessary,  303,  353. 

Conditional  tender,  bad*  619. 

Consent  clause  in  submission  to  arbitration,  77. 
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Consent  rule,  in  ejectment,  323;  how,  where  defendant  it 

joint  tenant,  &c,  with  lessor  of  plaintiff,  323,  324. 
Consolidating  actions,  241 :  in  insurance  causes,  24 1 ;  in  other 

cases,  242 ;  payment  of  money  into  court  in,  499. 
Conspiracy,  conviction  of  an  attorney  for,  its  effect,  in  wbat 

(    cases,  161. 
pqnstables,  actions  against,  336:  demand  of  warrant,  436; 

costs,  436. 
Consul,  not  privileged  from  arrest,  as  an  ambassador,  36. 
Contempt,  attachment  for,  119:  contempt  in  not  obeying  a 
,   ,  rule  of  court,  119;  for  a  libel  on  the  court,  121 ;  for 
,     .  contemptuous  words  of  it,  in  what  cases,  121. 
Continuances,  entry  of,  not  necessary  or  allowed,  419,  514; 
except  of  mesne  process,  to  save  the  statute  of  limita- 
tions, 438,  439. 
Continuance  of  notice  of  enquiry,  341 ;  of  notice  of  trial,  479. 
Conusance,  claim  of,  934 :  in  what  cases,  234 ;  at  what  time, 

234  ;  seldom  occurs  in  practice,  234. 
Conviction,  how  proved,  356. 
Copy  of  Capias,  224;  to  be  delivered  to  defendant,  225;  of 

writ  of  summons,  615 ;  how  served,  615,  616. 
Copy,  examined,  in  what  cases  evidence,  357. 
Copy,  office,  in  what  cases  evidence,  357  ;  fees  for,  648. 
Copy  of  notes  of  under-sheriff  under  a  writ  of  trial,  necessary 

to  be  produced,  in  moving  for  a  new  trial,  452. 
Copy  of  warrant,  demand  of,  from  a  constable,  before  action, 
,       436. 

Copyhold,  cannot  be  extended  under  an  eligit,  375. 
Copyholder,  who  is  not  a  housekeeper,  cannot  be  bail,  176. 
.  .  ,•    In  what  cases  a  copyholder  may  have  inspection  of  court 
* ,'    rolls  and  books  of  the  manor,  392. 
Voram  nobis,  writ  of  error,  355  ;  the  like  coram  votes,  355. 
Coroner,  direction  of  writs  to,  in  what  cases,  218. 
Corporations,  actions  by  and  against,  243. 
Corporation  books,  charters,  muniments,  &c.,  inspection  of, 

in  what  cases  ordered,  391. 
Corruption  in  arbitrator,  ground  for  setting  aside  the  award,  94. 
Cqsts,  244.    Upon  a  verdict  for  plaintiff,  244,  653 :  in  what 
cases,  244  ;  in  what  not,  if  the  judge  certify,  245,  .598 ; 
.    in  what  not,  if  the  judge  do  not  certify,  247  ;  in  what 
,'   not,  if  the  defendant  might  have  been  sued  in  a  court  of 
requests,  &c.,  256,  261 ;  and  if  the  defendant  were  hoMen 
to  bail  for  a  greater  sum  than  the  plaintiff  recovers,  with- 
out reasonable  or  probable  cause,  he  shall  have  costs, 
though  the  plaintiff  have  the  verdict,  249,  256.    Costs 
upon  a  verdict  for  defendant,  261,  656.    Costs  when 
there  are  several  issues,  262. 

,    Coats,  upon  trial  by  the  record,  where  nul  fief  ftfotflffi 
pleaded,  265.  482 ;  upon  judgment  bj  default*  26V6& ; 
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in  case  of  judgment  non  obstante  veredicto,  266,  427. 
Costs  upon  demurrer,  266,  305 ;  arrest  of  judgment, 
266 ;  in  error,  267,  354.  Costs  upon  judgment  of  non 
pros,  267,  463 ;  or  nonsuit,  267,  464.  Double  and  treble 
costs,  in  what  cases,  and  how  calculated,  267. 

Taxation  of  costs,  263,  153 :  by  whom  and  how,  268, 
483 ;  notice  of  taxation,  and  appointment,  269 ;  what 
costs  allowed,  269,  in  taxing  between  attorney  and  client, 
270,  157,  in  taxing  between  party  and  party,  270,  276, 
653 ;  what  deemed  costs  in  the  cause,  271 ;  costs  of  new 
trial,  venire  de  novo,  &c.,  272,  455,  628 ;  counsel's  fees, 
273 ;  costs  of  getting  up  evidence,  and  the  expenses  of 
witnesses,  273.  Taxation  in  a  cause,  where  the  debt 
does  not  exceed  £20,  276,  280,  344,  654.  Motion  to  re- 
view the  taxation,  280,  157. 

Remedy  for  costs,  280 :  in  personal  actions,  280 ;  in 
ejectment,  280,  326,  327  ;  upon  a  rule,  280,  29. 

Costs,  upon  arrest  of  judgment,  266. 

Costs  in  award,  85 :  in  what  cases  arbitrator  may  award  them, 
58 ;  costs  of  the  cause,  86 ;  costs  of  the  reference,  87 ; 
costs  of  the  award,  87. 

Costs,  what  allowed  to  an  attorney,  party  in  a  cause,  137; 
costs  upon  a  motion  against  an  attorney,  167. 

Costs,  upon  justification  of  bail,  195,  182. 

Costs  in  the  cause,  what  deemed,  271. 

Coats  upon  a  cognovit,  240. 

Costs  in  actions  against  constables,  436 ;  in  actions  against 
the  metropolitan  police,  436. 

Costs,  upon  compounding  penal  actions,  501. 

Costs  of  the  day,  for  not  proceeding  to  trial,  281 :  in  what 
cases,  281 ;  the  motion,  and  when  it  may  be  made,  281 ; 
affidavit,  form  of,  281 ;  when  granted,  upon  discharging 
a  rule  for  judgment  as  in  case  of  a  nonsuit,  282, 47 1 ,  474. 

Costs  upon  a  demurrer,  305,  266. 

Costs  upon  a  discontinuance,  306,  307 ;  rule  to  contain  an 
undertaking  to  pay  them,  306. 

Costs,  upon  discharging  a  jury,  626. 

Costs,  double  or  treble,  in  what  cases,  and  how  computed, 
267;  suggestion  for,  when  necessary,  610. 

Costs  in  ejectment :  upon  a  nonsuit,  326,  and  how  recovered, 
326 ;  upon  a  verdict,  327,  where  there  are  several  issues, 
327 ;  for  defendant,  where  a  landlord  proceeds  under 
stat.  1  G.  4,  c.  87,  336 ;  in  what  cases  recoverable  in  an 
action  for  mesne  profits,  440. 

Costs,  after  writ  of  enquiry,  344. 

Costs  in  error,  354, 267 ;  upon  non  pressing  a  writ  of  error,  352. 

Costs  of  examining  witnesses  on  interrogatories,  642. 

Costs  in  actions  by  executors  or  administrators,  378;  in  ac- 
tions against  them,  381.*  "    *     ' 
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Costa  of  feigned  issue,  383. 

Costs  in  actions  by  infants,  390;  in  actions  against  them,  391. 

Costs  upon  application  by  insolvent,  under  48  G.  3,  c.  123, 

398. 
Costs,  upon  an  interpleader  rule,  in  ordinary  cases,  404 ;  in 

cases  at  the  instance  of  the  sheriff,  408;  remedy  for 

them,  410. 
Costs,  in  cases  of  irregularity,  417. 
Costs,  by  a  judge's  order,  in  what  cases,  433 ;  a  judge  may 

grant  costs  at  chambers,  423. 
Costs,  upon  judgment  non  obstante  veredicto,  427,  266. 
Costs,  in  actions  against  justices  of  peace,  435. 
Costs,  lien  of  an  attorney  for,  149  :  upon  deeds,  papers,  fee, 

149;  upon  judgment,  &c.,  151;  in  cross  actions,  152. 

Lien  of  agents,  153. 
Costs,  in  case  of  new  trial,  455. 
Costs,  upon  a  nolle  prosequi,  460. 
Costs  of  a  non  pros,  463,  267. 
Costs  of  a  nonsuit,  464,  267. 

Costs  for  not  proceeding  to  trial  in  pursuance  of  notice,  281. 
Costs,  upon  nul  tiel  record  pleaded,  482,  265. 
Costs,  on  reversal  of  outlawry,  489. 
Costs,  in  actions  by  paupers,  495. 
Costs,  after  payment  of  money  into  court,  498. 
Costs,  in  penal  actions,  501,  244. 
Costs,  upon  plea  of  non  joinder,  5 ;  upon  pleas  puis  darrm 

continuance,  515. 
Costs,  remedy  for,  280 :  for  costs  of  the  action,  280 ;  for  costs 

as  between  attorney  and  client,  146,  135,  136;  upon  a 

rule,  120,  280,  29 ;  for  agency  costs,  54. 
Costs  in  replevin,  55),  552. 
Costs  upon  rules,  563,  17. 
Costs  in  scire  facias,  570. 
Costs,  security  for,  570.    In  what  cases,  570 :  where  plaintiff 

resides  abroad,  570;  in  other  cases,  572;  application, 

573 ;  time  for  pleading  after  it,  574. 
Costs,  set  off,  in  what  cases  allowed,  576 ;  of  costs  in  equity, 

578 ;  of  costs  under  an  award,  578. 
Costs,  upon  a  special  case,  601 . 
Costs  of  a  special  jury,  431 ;  certificate  for,  431. 
Costs,  upon  staying  proceedings,  601,  &c. 
Costs,  taxation  of,  268,  153 :  by  whom  and  how,  268, 483 ; 

notice  of  taxation,  and  appointment,  269 ;  what  costs 

allowed,  269,  in  taxing  between  attorney  and  client,  270, 

157,  in  taxing  between  party  and  party,  270,  276,  653; 

what  deemed  costs  in  the  cause,  271 ;  costs  of  new  trial, 

venire  de  novo,  &c.,  272,  455,  628;  counsel's  tees,  473; 

costs  of  getting  up  evidence,  and  the  expenses  of  wit- 
nesses, 273.    Taxation  in  a  cause,  where  the  debt  does 
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not  exceed  £20,  276,  280,  344,  654.  Motion  to  review 
the  taxation,  280,  157,  12. 

Coats  of  taxation,  158. 

Coats,  after  a  venire  de  novo  awarded,  628. 

Coats  of  witnesses  being  examined  upon  interrogatories,  642. 

Counsel.  See  "  Barrister."  One  only  on  each  side  to  ad- 
dress a  jury  at  nut  print,  623 ;  one  only  on  each  side 
argues  writs  of  error,  354,  special  cases,  600,  and  demur- 
rers. Fees  paid  to  them,  what  allowed  upon  taxation, 
273. 

Count,  striking  out  of  declaration,  292 ;  in  what  cases,  292. 

Countermand  of  notice  of  enquiry,  341 ;  of  notice  of  trial,  480. 

Country  bail,  197:  when  and  how  put  in,  197;  affidavit  of 
justification,  198,  form  of  it,  198;  affidavit  of  caption, 
199,  form  of  it,  199 ;  notice  of  bail,  199,  form  of  it,  200; 
exception,  and  notice  thereof,  201 ;  justification,  when 
and  how,  201. 

County  court,  proceedings  in  replevin  in,  549. 

County  gaol,  render  of  a  defendant  to,  545.    See  "  Render." 

County  Palatine,  holding  to  bail  in,  for  what  amount,  32,  33 ; 
capiat  to,  how  directed,  217 ;  mittimut  to,  with  the  re- 
cord, 458 ;  removal  of  causes  from,  for  execution,  539 

County,  parcel  of,  within  another  county,  writs  to  be  executed 
in,  how  directed,  &c,  216,  616. 

County  of  a  city,  actions  against  the  inhabitants  of,  386 ;  pro- 
cess, and  how  served,  386. 

Courts,  inferior,  removal  of  causes  from,  535 ;  before  judg- 
ment, 535 ;  after  judgment,  538.  See  "  Removal  of 
Cautet." 

Court,  payment  of  money  into,  496.  In  ordinary  cases,  496  : 
in  what  actions,  496 ;  when  and  how  paid  in,  496 ;  plea, 
he.,  497 ;  costs,  498.  In  other  cases,  499 :  by  defendant 
upon  a  tender,  499 ;  by  plaintiff  in  replevin,  499 ;  by 
justices  of  peace,  499 ;  and  in  lieu  of  bail,  499. 

Courts,  proceedings  in,  how  proved,  356,  357- 

Court  of  requests :  in  what  cases  an  attorney  not  obliged  to 
sue  in  it,  137 ;  in  what  cases  he  cannot  be  sued  in  it, 
137.  Costs,  where  a  party  who  might  sue  in  it,  sues  in 
a  superior  court,  256,  261.    Suggestions  for,  Id.,  610. 

Court  keepers'  fees,  649. 

Court  rolls,  inspection  of,  in  what  cases  ordered,  392. 

Covenant:  affidavit  to  hold  to  bail  in,  31,  form  of  it,  24; 
writ  of  enquiry  in,  338 ;  limitation  of  action  in,  436. 

Covenant,  forfeiture  by  breach  of,  ejectment  for,  330. 

Coverture,  plea  of,  in  abatement,  5  ;  affidavit  of,  upon  motion 
to  discharge  a  feme  covert  out  of  custody,  39. 

Criers'  fees,  648. 

Crops  of  corn,  be,  may  be  sold  under  a  fi.  fa.,  370;  cannot 
aftfrwards  be  distrained,  in  what  cases,  374. 
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Crown,  limitation  in  suits  by  the,  437. 

Cross-examination  of  witnesses,  624. 

Cross  interrogatories,  643. 

Curia  advisari  vult,  continuance  by,  no  longer  in  use,  306,415. 

D. 

Damages,  282 :  in  what  cases,  282 ;  where  there  are  several 
defendants,  283 ;  where  there  are  several  issues,  283 ; 
increasing  or  reducing  them,  283,  58,  65,  66,  88 ;  inte- 
rest, as  damages,  in  what  cases,  288. 

Damages,  in  actions  against  justices,  435. 

Damages,  too  great  or  too  small,  in  what  cases  ground  for  a 
new  trial,  443,  444. 

Damages  in  replevin,  550 :  for  plaintiff,  550 ;  for  defendant, 
550,  551. 

Date,  of  declaration,  287,  289 ;  of  pleas,  502 ;  of  pleadings  in 
the  issue,  419;  of  the  issue,  418,  419;  of  writs,  218, 
612,363,364,428. 

Darrein  continuance,  pleas  puis,  514. 

Day  rules,  for  prisoners,  529. 

Death  of  attorney,  its  effect  upon  a  suit,  140. 

Death  of  parties,  284  :  its  effect  upon  the  action,  283 ;  death 
of  a  sole  plaintiff  or  defendant,  284 ;  of  one  of  several, 
285 ;  of  defendant,  whilst  in  custody  in  execution.  286, 
525 ;  of  party  to  a  writ  of  error,  286,  347.  Scire  /octet 
upon,  566.    Suggestion  of,  610. 

Death  of  party  to  arbitration,  in  what  cases  a  revocation  of 
the  submission,  80. 

Death  of  defendant,  before  judgment  on  cognovit,  239,  240 ; 
before  execution,  363 ;  before  judgment  on  warrant  of 
attorney,  633. 

Death  of  plaintiff,  after  charging  defendant  in  execution,  528. 

Death  of  principal,  when  a  discharge  of  the  bail  to  the  sheriff, 
170,  or  to  the  action,  210. 

Debt :  affidavit  to  hold  to  bail  in,  29,  30,  46,  forms  of,  24 ; 
declaration,  289 ;  general  issue,  502,  503 ;  writ  of  en- 
quiry, 337 ;  damages,  282 ;  costs,  244,  245.  Limitation 
of  action  in,  436. 

Debt  on  award,  88. 

Debt  on  bond  of  submission,  98. 

Debt  on  bond,  breaches  assigned  or  suggested  in,  in  what 
cases  and  how,  214. 

Debt  on  bail  bond,  169. 

Debt  on  judgment  against  an  executor  or  administrator,  sug- 
gesting a  devartavit,  382. 

Debt  on  recognizance  of  bail,  208 ;  render,  within  what  tint 
~  after  the  commencement  of  the  action,  209. 

Debt,  cognovit  in,  236. 


DeU  and  costs,  indorsement  of,  on  the  capiat,  222  j  on  the 
writ  of  summons,  614. 

Debt  and  costs,  staying  proceedings  on  payment  of,  601 . 

Declaration,  286.  Form  of  it,  286:  commencement,  .287; 
common  counts  in  assumpsit,  forms  of,  288 ;  common 
counts  in  debt,  forms  of,  289.  Points  to  be  particularly 
attended,  in  framing  it,  289,  with  respect  to  the  title, 

289,  date,  289,  venue,  289,  parties,  290,  cause  of  action, 

290,  and  special  venue,  291.    Notice  to  plead,  indorsed, 

291,  Striking  out  counts,  292. 

When  to  declare,  292 ;  not  between  10th  August  and 
24th  October,  292 ;  must  be  within  one  year  after  pro- 
cess returnable,  otherwise  plaintiff  out  of  court,  293, 461 . 
Declaration  de  bene  esse,  in  what  cases,  293 ;  declaration 
.delivered  absolutely,  294. 

How  to  declare,  295  :  when  to  be  delivered,  295  ;  when 
to  be  filed  and  notice  given,  295 ;  form  of  the  notice,  295 ; 
notice  how  served,  296.  Particulars  of  demand,  in  what 
cases  to  be  annexed,  296.  Irregularities  in  declaration, 
&c.,  how  and  when  to  be  objected  to,  297. 

Declaration,  amendment  of,  58 ;  in  ejectment,  58 ;  in  penal 
actions,  62. 

Declaration  de  bene  esse,  in  what  cases,  293 ;  necessary,  to 
entitle  the  plaintiff  to  the  bail  bond  or  attachment  stand- 
ing as  security,  174. 

Declaration  in  ejectment,  312 ;  notice  at  foot,  313 ;  service  of 
it,  when  and  how,  313,  320;  affidavit  of  service,  320, 
816.  See  "  Ejectment."  Declaration  in  ejectment  on  a 
vacant  possession,  329 ;  in  ejectment  by  landlord  against 
tenant  for  a  forfeiture,  331,  or  for  holding  over,  333. 

Declaration  against  husband  and  wife,  387. 

Declaration,  irregularities  in,  when  to  be  objected  to,  414 ; 
how,  297,  289,  291. 

Declaration  after  plea  of  nonjoinder,  5. 

Declaration,  judgment  of  nonpros  for  want  of,  461 ;  previous 
demand  of  declaration,  461. 

Declaration  to  be  taken  out  of  the  office,  before  plea,  511. 

Declaration  against  a  prisoner,  518  :  within  what  time,  518 ; 
form  of  it,  519. 

Declaration,  after  removal  of  a  cause  from  an  inferior  court, 
538. 

-Declaration  in  replevin,  549. 

Declaration  in  scire  facias,  570. 

Deed,  submission  to  arbitration  by,  76. 

Deed,  holding  to  bail  for  money  due  upon,  30. 

Deeds,  lien  of  an  attorney  upon,  for  his  costs,  149;  to  be 
delivered  up  to  the  client,  when  the  lien  is  satisfied,  150. 

Deeds,  how  proved,  357 ;  inspection  of  them  when  ordered, 
391,  394. 
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Default,  judgment  by,  297 :  in  what  cues,  297,  511;  when 
and  how  signed,  298 ;  appearance  must  first  be  entered, 
or  bail  put  in  and  perfected,  298 ;  costs,  265.  In  what 
cases  and  how  set  aside,  299 ;  when  application  to  be 
made,  300,  415. 

Default  of  jurors,  witnesses,  parties,  parry's  attorney,  or  of 
sheriff  or  other  officer,  in  what  cases  ground  for  a  new 
trial,  444,  447. 

Defeasance  to  a  warrant  of  attorney,  631 ;  usually  written 
upon  the  same  paper,  631,  and  must  be  so,  to  be  "valid 
as  against  the  assignees  of  a  bankrupt,  631,  632. 

Defects,  how  objected  to :  in  an  affidavit  of  debt,  51 ;  in  an 
award,  94;  in*  a  capias,  226,  227;  in  a  distringas,  310; 
in  a  writ  of  summons,  617. 

Defects,  how  waived  or  remedied,  in  an  affidavit,  16.  •  See 
"  Amendment;'  "  Waiver." 

Defence,  by  attorney,  in  what  cases,  137  ;  defence  to  an  ac- 
tion on  an  attorney's  bill,  148, 146 ;  defence  at  nisi  prim, 
624. 

Defendant,  addition  of,  in  an  affidavit,  1 1 ;  appearance  by, 
72 ;  description  of,  in  a  capias,  219,  in  a  writ  of  sum- 
mons, 611;  costs  upon  verdict  for,  261,  656;  one  of 
several  acquitted,  to  be  a  witness  for  the  others,  in  what 
cases,  624. 

Delaying  proceedings  before  an  arbitrator,  costs  for,  87. 

Delivery,  of  an  attorney's  bill,  142 ;  of  deeds  by  an  attorney 
to  his  client,  in  what  cases  ordered,  150 ;  of  declaration, 
in  what  cases,  295 ;  of  demurrer,  301 ;  of  demurrer 
books  to  the  judges,  303  ;  of  paper  books  in  error,  353 ; 
of  writ  of  execution  to  the  sheriff,  366 ;  of  the  issue, 
420 ;  of  plea,  512,  520,  324 ;  of  declaration  to  prisoner, 
519. 

Demand,  of  declaration,  294,  461,  550 ;  of  plea,  510 ;  of  re- 
plication, &c.,  554. 

Demand,  to  avoid  a  tender,  619. 

Demand,  particulars  of,  491,  296.  See  "  Particulars  of  de- 
mand" 

Demand,  personal,  upon  an  award,  91 ;  upon  a  rule,  prepara- 
tory to  moving  for  attachment,  122. 

Demand  of  possession,  in  ejectment  under  1  O.  4,  c.  87,  333. 

Demurrer,  301 :  the  demurrer,  301 ;  joinder,  301 ;  demurrer 
book,  302,  303;  entry  of  the  issue,  302;  brief,  216; 
argument,  &c.,  303 ;  judgment,  304 ;  costs,  305,  266. 

Demurrer,  when  deemed  an  issuable  plea,  508. 

Demurrer  to  plea  in  abatement,  judgment  on,  6;  in  error, 
353. 

.  Demurrer,  amendment  after,  70. 

Demurrer  to  evidence,  in  what  cases  and  bow,  305. 

Deposit  with  sheriff,  in  lieu  of  bail  bond,  103 ;  In  whaf  cases 
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paid  bade  to  defendant,  103;  in  what  cases  paid  to 
plaintiff,  104. 

Deposit,  in  lieu  of  special  bait,  202  :  when  and  how  paid  in, 
202 ;  cannot  be  converted  into  an  ordinary  payment  of 
money  into  court,  203,  619  ;  an  appearance  most  be  en- 
tered, 203.  When  taken  out  by  plaintiff,  204 ;  when  by 
defendant,  204. 

Depositions,  upon  interrogatories,  in  what  cases  they  may  be 
read,  643. 

Deptfbrd,  court  of  requests  for,  cases  relating  to,  260. 

Deputy,  to  be  appointed  by  sheriff,  in  London,  for  what  pur- 
poses, 590;  elsewhere,  for  taking  replevin  bonds  and 
granting  precepts  in  replevin,  547. 

Derby,  court  of  requests  of,  cases  relating  to,  2 CO. 

Description  of  defendant,  in  a  writ  of  capias,  219  ;  in  a  writ 
of  summons,  611. 

Detainer,  writ  of*  against  prisoners  in  custody  of  the  Marshal 
or  Warden,  517;  how  directed,  517;  may  issue  from 
any  of  the  courts,  517  ;  how  sued  out,  517. 

Detinue,  limitation  of  action  in,  437 ;  holding  to  bail  in,  in 
what  cases  and  how,  3 1 . 

Devastavit,  proceedings  against  an  executor  or  administrator 
upon,  382. 

Devise,  how  proved,  357. 

Devisee,  in  what  cases  allowed  to  defend  in  ejectment,  325. 

Direction,  of  a  capias,  216;  of  an  alias  or  pluries  capias,  226 ; 
of  a  writ  of  detainer,  517  ;  of  a  writ  of  error,  345 ;  of 
writs  of  execution,  362 ;  of  a  habeas  corpus,  384 ;  of  a 
scire  facias,  567 ;  of  a  writ  of  summons,  611. 

Directions  to  taxing  officers,  as  to  the  costs  of  actions  where 
the  debt  does  not  exceed  £20,  276. 

Discharge,  of  bail  to  the  sheriff,  in  what  cases,  170  ;  of  bail 
to  the  action,  in  what  cases,  208,  211;  of  bail  in  error, 
350. 

Discharge  of  defendant  out  of  custody ;  for  defect  in  the  affi- 
davit of  debt,  51 ;  for  an  irregularity  in  the  arrest,  225 ; 
by  reason  of  his  bankruptcy  and  certificate,  21 1,  or  bank- 
ruptcy and  the  election  of  his  creditor  to  prove,  212; 
for  misnomer,  41 ;  effect  of  discharge  by  plaintiff,  after 
arrest  upon  a  ca.  «.,  377.  Discharge  of  prisoner  by 
supersedeas,  525,  or  otherwise,  528. 

Discharging  a  jury,  in  what  cases,  626,  463,  464 ;  its  effect, 
433,  626 ;  where  a  cause  last  more  than  a  day,  the  jury 
may  be  allowed  to  separate  and  go  to  their  homes  or 
lodgings  for  the  night,  432. 

Discharge  of  rule  to  change  the  venue,  229 :  where  it  has 
been  irregularly  obtained,  229:  where  upon  terms  to  give 
material  evidence  in  the  original  county,  230 ;  how  un- 
dertaking complied  with,  230. 

hhb 


706  Inde*> 

Discontinuance,  305.  Entry  of  continuances,  formerly;  not 
now,  305.  Rule  to  discontinue,  306:  in  what  cases, 
306  j  where  to  be  applied  for,  306 ;  drawn  op  usually  od 
payment  of  costs,  306,  307,  and  the  rote  contains  an 
undertaking  to  pay  thenii  306.  Holding  to  bail  in  a 
second  action,  after  a  discontinuance^,  42,  48. 

Disobeying  a  rule  of  court,  punishable  by  attachment,  1 19. 
See  "Attachment." 

bijtringas,  307 :  in  what  cases,  307 ;  affidavit  to  obtain  it, 
307,308;  application  for  it,  309.  The  writ,  and  how 
sued  out,  309 ;  teste,  and  return  of  it,  309 ;  how  in- 
dorsed, 30$ ;  defects  in  the  writ,  how  objected  to,  310 ; 
how  executed,  and  proceedings  thereon,  310,  311 ;  ap- 
pearance after  it,  74. 

Distringas  nuper  vicecomitun,  in  what  cases,  373. 

Distringas,  as  jury  process,  418 ;  how  in  special  jury  cases, 
428,  429  ;  how,  where  there  is  to  be  a  view,  630 ;  how/ 
in  case  of  trial  by  proviso,  530 ;  by  whom  returned,  458 ; 
how  altered,  where  the  cause  hat  been  made  a  remanet, 
622. 

bistringas,  in  replevin,  550. 

Docketing  judgments,  how  and  in  what  cases*  425. 

Domestic  servants,  of  the  Queen,  in  what  cases  privileged 
from  arrest,  34 ;  of  ambassadors,  in  what  cases  so  privi- 
leged, 36. 

Double  costs,  267  :  in  what  cases,  267 ;  how  computed,  267  ; 
in  what  cases  a  certificate  or  suggestion  necessary,  268, 
610.  Double  costs  in  actions  against  justices,  in  what 
cases,  435 ;  in  replevin,  in  what  cases,  551. 

Double  damages,  283 ;  how  calculated,  283. 

Double  pleas,  in  what  cases,  512 ;  rule  to  plead  several  mat- 
ters, 512 ;  in  what  cases  discharged,  613. 

frupticity  in  an  affidavit  to  hold  to  bail,  48. 

Duration  of  a  capias,  218 ;  of  a  writ  of  summons,  612. 

Durham,  County  Palatine  of,  holding  to  bail  in,  32,  33; 
direction  of  writs  to,  217,  218. 

East  India  Company,  inspection  of  public  documents  belong- 
ing to,  393. 

Ecclesiastical  courts,  proceedings  in,  how  proved,  356. 

Ecclesiastical  livings,  warrants  of  attorney  affecting,  void,  637. 

Ejectment,  312.    In  ordinary  cases,  312 1  declaration  and 

notice,  312,  3 id;  service  of  it,  how,  313,  upon  the 

.  tenant  or  his  wife*  315,  or  on  his  servant,  Sue.,  with  an 

admission  receipt  by  the  tenant,  317,  or  on  servant,  &c.( 

.  r  when  it  is  probable  that  the  tenant  received  it,  319,  or 

Where  the  tenant  keeps  out  of  the  way  to  avoid  service, 
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318;  service,  in  what  cases  good  from  necessity,  920-; 
affidavit  of  service,  320,  316.  Judgment  agaioat  the 
casual  ejector,  321.  Appearance  and  plea,  322:  by 
tenant  in  possession,  822 ;  how,  323 ;  consent  rule,  323 ; 
plea,  503,  324.  Appearance  and  plea,  by  landlord,  de- 
visee, mortgagee,  Ac.,  324,  325 ;  rule,  325.  Issue,  fee., 
325.  Trial,  &c.,  326 :  nonsuit,  and  how  costs  in  that 
case  recovered,  326 ;  verdict,  326 ;  ceiUflcate  for  imme- 
diate execution,  in  what  cases,  327  ;  execution  by  habere 
facia*  potMfttioMm  for  the  land,  and  a^.  fa.  or  ca.  ta.  for 
the  costs,  328. 

Ejectment,  where  the  possession  is  vacant,  329 :  lease, 
entry  and  ouster,  329 ;  declaration  and  service,  329 ;  rule 
to  plead,  330 ;  judgment  and  execution,  330. 

Ejectment  by  landlord  against  tenant,  for  a  forfeiture, 
330 :  how,  330 ;  how,  where  the  possession  is  vacant, 
381 ;  declaration,  332 ;  time  to  plead,  332;  particulars 
of  breaches,  332 ;  notice  of  trial,  332. 

Ejectment  by  landlord  against  tenant,  for  holding  over 
after  the  determination  of  the  tenancy,  332  :  demand  of 
possession,  333 ;  declaration  and  notice,  383 ;  bail,  fee., 
334 ;  trial,  nonsuit  or  verdict,  recovery  of  mesne  profits, 
335 ;  costs,  336 ;  execution,  836. 

£}ectment,  affidavit  in,  how  intituled,  10. 

Ejectment,  amendment  of  declaration  in,  58. 

Ejectment,  bail  in,  in  what  case,  334 ;  bail  in  error  in,  350. 

Ejectment,  cognovit  in,  237. 

Ejectment,  consolidating  actions  of,  242. 

Ejectment,  general  issue  in,  form  of  it,  503. 

Ejectment;  limitation  of  action  in,  437. 

Ejectment,  staying  proceedings  in,  until  particulars  of  toe 
premises,  or  (in  cases  of  forfeiture)  of  the  breaches  of 
covenant,  be  given,  493 ;  or  in  a  second  ejectment,  until 
the  costs  of  the  first  are  paid,  605,  606 ;  in  ejectment  by 
mortgagee,  upon  payment  of  the  mortgage  money  and 
costs,  607 ;  in  ejectment  for  non-payment  of  rent,  on 
paying  the  arrears  and  costs,  607  ;  in  ejectment  on  the 
demise  of  a  person,  without  his  knowledge  or  consent, 
608. 

Election  of  creditor  to  prove  against  a  bankrupt,  if  the  latter 
be  in  custody  at  his  suit,  he  shall  be  discharged,  212 ;  if 
on  bail,  his  bail  are  discharged,  211.  But  his  election  to 
sue  in  equity  instead  of  at  law,  is  no  discharge  of  bail, 
211. 

Elegit,  writ  of,  374 :  in  what  casesj  374 ;  direction,  teste -and 
return  of,  362  ;  how  indorsed,  365 ;  what  property  may 
be  extended  under  it,  376 ;  writ,  how  executed,  375 ;  the 
land  how  recovered  back,  after  the  judgment  is  satisfied, 
376* 
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Elegit,  tenant  by,  in  what  cases  he  may  determine  a  tenancy, 
without  notice  to  quit,  476. 

Elisors,  direction  of  a  writ  to,  in  what  eases,  2 IS. 

Elongate,  return  of,  to  a  capias  t*  withernam,  552. 

Enforcing  an  award,  88.    See  "  Arbitration." 

Enlarging  the  time  for  making  an  award,  83. 

Enlarging  a  peremptory  undertaking,  in  Judgment  as  in  case 
of  a  nonsuit,  473. 

Enlarging  rules,  664,  659,  561. 

Enquiry,  writ  of,  336.  In  what  cases  necessary,  336 ;  in  what 
not,  337,  170 ;  in  what,  a  reference  to  the  master  u  sub- 
stituted for  it,  337,  338;  in  what,  it  doea  not  he,  338, 
339,  6 ;  though  there  be  several  defendants,  there  can  be 
but  one  writ  of  enquiry,  283.  Notice  of  enquiry,  339, 
301,  302;  what  it  must  state,  340;  form  of  it,  340. 
The  writ,  341 ;  form  of  it,  342 ;  how  executed,  342 ;  evi- 
dence necessary,  343 ;  finding,  344 ;  final  judgment,  344 ; 
costs,  265.  Fees  payable,  on  executing  the  writ,  592,  593. 

Enquiry,  writ  of,  amending,  59;  amending  the  inquisition,  69. 

Enquiry,  writ  of,  in  replevin,  551. 

Enquiry,  writ  of,  setting  aside  the  execution  of  it,  451. 

Enrolment,  of  the  articles  of  an  articled  clerk,  106 ;  of  attar- 
nies,  118. 

Entire  damages  upon  several  counts,  consequence  of  one  court 
being  bad,  283 ;  how  and  when  remedied,  65. 

Entry  of  the  names  and  address  of  attorniea,  at  the  master's 
office,  in  what  cases,  128. 

Entry  of  cause  for  trial,  how  and  when,  458. 

Entry  of  continuances,  no  longer  necessary  in  ordinary  cases, 
305,  306 ;  to  save  the  statute  of  limitations,  439. 

Entry  of  elegit  and  inquisition  upon  the  roll,  376. 

Entry  on  the  roll  in  error,  not  necessary  until  after  judgment, 
353;  entry  after  judgment,  355. 

Entry  of  the  issue,  419 :  when  and  how,  419 ;  in  cases  of  de- 
murrer, 302 ;  in  cases  of  trial  by  proviso,  530;  not'ne- 
cessary,  before  proving  for  judgment  as  in  case  of  a  non- 
suit, 469. 

Entry  of  judgment  on  the  roll,  425 ;  how,  426 ;  to  be  entered 
of  the  day  and  year,  when  signed,  426. 

Entry  of  landlord,  for  a  forfeiture,  not  necessary  to  his  main* 
taining  ejectment,  330. 

Entry  of  prayer  of  oyer  on  record,  where  oyer  is  refused,  490. 

Entry  of  process  upon  the  roll,  to  save  the  statute  of  limita- 
tions, 438. 

Entry  of  recognisance  of  bail  on  the  roll,  208. 

Entry  of  satisfaction  upon  the  roll,  in  what  eases  and  how, 
665,  666 ;  warrant  to  enter  it,  565 ;  satisfaction  piece,  566. 

Equitable  interest  in  land,  case  not  to  be  taken  in  execution,  370, 
except  in  cases  of  express  trust  for  the  debtor  solely,  376. 
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Equity,  prottcsHngs  in,  how  prated,  356  5  coats  in,  in  what  cases 
they  may  be  set  off,  578. 

Equitable  interest  in  land,  cannot  be  taken  in  execution,  370, 
except  in  cases  of  express  trust  for  the  debtor  solely,  375. 

Erasure  in  the  jurat  of  an  affidavit,  consequence  of,  16. 

Error,  writ  of,  344 :  in  what  cases,  344 ;  within  what  time, 
345;  by  and  against  whom,  345;  to  what  court,  345. 
The  writ,  and  how  sued  out,  and  allowed,  346 ;  in  what 
cases  it  abates  or  may  be  quashed  347 ;  how  far  a  super- 
sedeas of  execution,  347.  Bail,  349 ;  in  what  cases,  349, 
350 ;  in  ejectment,  350 ;  when  and  how  put  in,  350, 
351 ;  rule,  for  better  bail,  351 ;  justification,  351.  Cer- 
tifying the  record,  351;  within  what  time,  351 ;  transcript 
only,  not  the  record,  removed,  352;  transcript,  how 
prepared,  351.  Assigning  errors,  352 ;  joinder,  353 ;  ar- 
gument, delivery  of  paper,  books,  &c.  353,  354 ;  interest, 
354 ;  costs,  354,  267  ;  judgment,  ftc.  355. 

Error,  affidavit  in,  how  intituled,  9,  10. 

Error,  amendment  of  writ  of,  59 ;  of  transcript,  59. 

Error,  amendment  after,  70. 

Error,  proceedings  against  bail  stayed  pending,  210,  208. 

Error,  coram  nobis,  and  error  coram  vobit,  proceedings  in, 
355,  366. 

Error,  death  of  parties  pending,  its  effect,  286,  347. 

Error,  fees  in,  647. 

Error,  writ  of,  to  reverse  outlawry,  489. 

Error,  removal  of  causes  from  inferior  courts,  by  writ  of,  in 
what  cases,  638. 

Error,  upon  a  special  verdict,  630. 

Error,  staying  proceedings  pending,  604. 

Error  in  the  pleadings,  &c.  when  a  ground  for  a  new  trial,  448. 

Escape,  remedy  for,  and  against  whom,  589 ;  what  amounts 
to,  590.  After  escape  on  mesne  process,  unless  bail  be 
put  in  in  time,  they  will  not  be  allowed  to  justify,  189, 
192.    In  what  cases  the  party  cannot  be  retaken,  378. 

Evidence,  356.  Proof  of  documents,  356 :  statutes,  records, 
fines  and  recoveries,  356  ;  proceedings  in  parliament,  in 
courts  of  equity,  in  the  ecclesiastical  and  admiralty  courts, 
356 ;  rules  and  judge's  orders,  356,  357 ;  proceedings  in 
bankruptcy,  357,  in  the  insolvent  court,  357,  and  in 
foreign  courts,  357 ;  registers  of  baptism,  marriage  and 
burial,  357 ;  deeds,  wills,  agreements,  bills  of  exchange, 
and  promissory  notes,  357.  Examined  copies,  when 
evidence,  and  how  procured,  357 ;  office  copies,  when 
evidence,  357. 

Notice  to  produce,  358;  form  of  it,  358;  when  and 
how  served,  358.  Judge's  order  to  admit  documents, 
without  proof,  359,  361 ;  form  of  the  notice,  360.  Jferol 
evidence,  toe  "  mtnett." 
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Evidence  in  particular  cases :  in  action  by  an  attorney  for  the 

amount  of  his  bill,  147 ;  in  actions  by  ■niignrrs  of  bank- 
rupt 213 ;  in  actions,  where  the  venue  has  been  brought 
back  on  the  usual  undertaking,  230 ;  upon  executing  a 
writ  of  enquiry,  343. 

Evidence,  demurrer  to,  in  what  cases  and  how,  305. 

Evidence,  rejection  of,  new  trial  for,  in  what  cases,  442;  in 
what  cases,  for  the  wrong  admission  of  evidence,  442,  or 
where  the  verdict  was  against  evidence,  443,  or  where 
there  is  other  evidence  besides  that  given  at  the  trial,  446. 

Examination  of  articled  clerks,  before  admission,  108 ;  regula- 
tions upon  the  subject,  110;  questions  as  to  service,  111, 
instructions  to  candidates  for  admission,  1 12. 

Examination  of  parties,  before  an  arbitrator,  83. 

Examination  on  interrogatories,  of  persons  taken  upon  an 
attachment,  126. 

Examination  of  witnesses  at  the  trial,  624  ;  upon  interrogato- 
ries, in  what  cases  and  where,  64),  how,  642,  648,  and  in 
what  cases  evidence,  643. 

Examined  copies,  in  what  cases  evidence,  357,  366. 

Examiners,  appointment  of  for  the  examination  of  articled 
clerks,  108,  109. 

Exception  to  bail,  184  ;  form  of  it,  184  j  notice  of  it,  185,  and 
form  of  the  notice,  185.  The  like,  in  country  bail,  200. 
Not  necessary  where  bail  is  put  in  for  a  prisoner,  201. 

Exceptions,  bill  of,  214 ;  in  what  cases  and  how,  214 ;  writ  of 
error  upon  them,  214.  New  trial  not  granted  on  same 
point  for  which  a  bill  of  exceptions  has  been  tendered, 
442. 

Excessive  damages,  new  trial  in  what  cases  for,  443. 

Excuse;  for  not  having  proceeded  to  trial,  what  sufficient  to 
discharge  rule  for  judgment  as  in  case  of  a  nonsuit,  470. 

Execution,  361.  Generally,  361  :  in  what  cases,  and  how  sued 
out,  361 ;  direction,  teste  and  return,  362 ;  it  must 
strictly  pursue  the  judgment,  364 ;  how  indorsed*  365 ; 
when  to  be  sued  out,  365 ;  fees,  647 ;  delivery  of  the 
writ  to  be  executed,  366 ;  priority  of  writs,  366  ;  sheriff's 
poundage  and  officers'  fees,  367*  692;  remedy  for  the 
amount  levied,  368 ;  rule  to  return  the  writ,  368,  588. 

Fieri  facias,  369 ;  what  goods,  ftc.  may  be  taken  under 
It,  370 ;  how  executed,  372 ;  vendttume  tspmvu  or  dii* 
tringas  after  it,  373 ;  rent  to  be  deducted,  373. 

Elegit,  374;  what  property  may  be  extended  under 
it,  375 ;  writ,  how  executed,  375 ;  writ  to  be  returned, 
filed  and  entered  upon  the  roll,  376. 

Capiat  ad  tatitfacietuktm,  377;  how  executed,  377, 
100;  discharge  out  of  custody,  by  the  opposite  party, 
effect  of,  377;  payment,  to  whom,  378;  escape,  378* 
589,  590. 
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Execution,  amtndment  of  writ  of,  69. 

Execution  ■gainst  bail,  208. 

Execution  against  clergymen,  234. 

Execution  in  ejectment,  328,  336. 

Execution)  error  in  what  cases  a  supersedeas  of,  347. 

Execution  after  error,  355. 

Execution  against  hundredors,  ftc.  385. 

Execution  against  husband  and  wife,  387. 

Execution,  immediate,  certificate  for,  626,  327,  344,  598. 

Execution  in  actions,  by  and  against  infants,  390,  391 . 

Execution  in  cases  of  interpleader,  for  the  costs,  402. 

Execution  against  lunatics  or  idiots,  388. 

Execution  against  peers  and  members  of  parliament,  500. 

Execution  against  prisoners,  521 ;  $ee  "primmer;"  the  like,  on 
a  warrant  of  attorney  payable  by  instalments,  638. 

Execution,  removal  of  causes  from  inferior  courts,  for  the  pur- 
pose of,  539. 

Execution  in  replevin,  652. 

Execution  in  idre  facia*,  570. 

Execution,  after  trial  before  the  sheriff,  598. 

Execution,  after  special  verdict,  630. 

Execution,  speedy,  certificate  for,  626,  598, 327,  344. 

Execution  upon  a  warrant  of  attorney,  636,  638. 

Execution*  persons  in  custody  upon,  more  than  a  year,  for  a 
debt  under  201.  in  wh/rt  cases  discharged,  398. 

Execution  of  other  writs:— of  the  capias,  226,  100;  of  the 
distringas,  310. 

Execution  of  warrant  of  attorney,  632 ;  by  a  prisoner,  638, 
238. 

Executors,  378.  Actions  by  them,  378  :  affidavit  to  hold  to 
bail,  32,  26,  43,  48 ;  process,  378 ;  judgment  as  in  case 
of  nonsuit,  465 ;  costs,  379.  Actions  against  them,  381 : 
process,  ftc.,  381 ;  they  cannot  be  holden  to  bail,  except 
in  case  of  &  devastavit*  38  ;  costs,  -381 ;  deinittavit,  and 
proceedings  thereon,  382. 

Exemption  from  serving  on  juries,  431. 

Bxigi  faciat,  or  writ  of  Exigent,  in  outlawry,  485  ;  what,  and 
how  executed,  485,  486. 

Rxoneretur,  as  to  bail,  210 ;  as  to  bail  in  error,  350. 

Expenses  of  witnesses,  what  to  be  tendered  with  subpoena, 
639 ;  what  allowed  by  the  master  on  taxation,  273. 

Extracts,  fees  for,  648; 

F. 

False  judgment,  writ  of,  removal  of  causes  from  inferior 

courts  by,  in  what  cases,  345,  539. 
Fees  to  counsel,  what  allowed  on  taxation,  273. 
Fees  to  officers  of  the  court,  table,  of,  644. 
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Feet  to  sherifts  and  sherifiV  officers*  225,  369 ;  table  of, 
690. 

Feme  covert,  cannot  appoint  an  attorney,  137 ;  cannot  be 
bolden  to  bail,  in  what  cases,  38 ;  warrant  of  attorney 
by,  void,  638.  Actions  against  her  and  her  husband 
jointly,  386.    See  "  Husband  and  Wife." 

Feme  sole,  party,  what  effect  her  marriage  has  upon  a  tut, 
440 ;  what,  in  error,  347. 

Feigned  issue,  382 :  proceedings  upon,  382 ;  judgment,  424; 
costs,  383. 

Fiat  in  bankruptcy,  how  proved,  357. 

Fiat  of  a  judge,  for  the  admission  of  an  attorney,  1 18. 

Fieri  facias,  writ  of,  369 ;  in  what  cases,  and  how  sued  out, 
361 ;  direction,  teste  and  return,  362;  how  indorsed, 
365 ;  it  must  strictly  pursue  the  judgment,  364 ;  delivery 
of  it  to  be  executed,  366 ;  what  goods,  &c.,  may  be  taken 
under  it,  370;  how  executed,  372;  officer's  fees  for 
keeping  possession,  592 ;  venditioni  exponas  or  distringas 
after  it,  373 ;  rent  deducted,  373.  In  what  cases  several 
writs  may  be  running  at  the  same  time,  361 ;  in  what 
cases,  a  second  writ  cannot  be  sued  out,  until  the  first  is 
returned,  362.    See  "  Execution." 

Fieri  facias  against  a  bankrupt,  212. 

Fieri  facias  against  a  clergyman,  234 ;  fieri  facias  de  bonis 
ecclesiasticis,  235. 

Fieri  facias  in  ejectment,  329. 

Fieri  facias  against  hundredors,  386 ;  how  executed,  385, 386. 

Fieri  facias,  in  cases  of  interpleader,  for  costs,  410. 

Fieri  facias  against  principal,  no  discharge  of  bail,  unless  the 
judgment  be  thereby  satisfied,  211. 

Fieri  facias  against  the  goods  of  a  prisoner,  625. 

Filing,  affidavits  under  enlarged  rules,  561 ;  cognovits,  239  } 
declarations,  295 ;  warrants  of  attorney,  632,  636. 

Filing,  fees  to  the  officers  of  the  court  for,  647,  648. 

Final  judgment,  after  writ  of  enquiry,  344 ;  against  a  prisoner, 
within  what  time,  520. 

Fine,  how  proved,  356. 

Fine  imposed  on  jurors,  for  non-attendance,  432. 

Fixtures,  affidavit  to  hold  to  bail  for,  19. 

Fixtures,  of  tenant,  in  what  cases  they  may  be  taken  under  a 
ft.  fa.,  370. 

Foreign  affidavits,  before  whom  to  be  sworn,  14,  51 ;  must  be 
in  the  English  language,  49,  and  interpreted  to  the  depo- 
nent when  necessary,  49,  16. 

Foreign  courts,  proceedings  in,  how  proved,  357. 

Foreigner,  affidavit  of  debt  by,  29,  49 ;  against  a  foreigner. 
29 ;  against  a  foreign  bankrupt,  37. 

Forfeiture  of  bail  bond,  169 ;  when,  169. 

Forfeiture  by  tenant  of  his  term,    ejectment  for,  330;  see 
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"  Ejectment* ;  if  for  non-paymentof  rent,  proceedings  when 
stayed,  on  payment  of  the  arrears  and  costs,  607. 

Forged  instruments  or  stamps,  inspection  not  granted,  to  as 
certain  whether  they  are  so,  394,  395. 

Forgery  by  an  attorney,  punishment  of,  161. 

Forms,  of  affidavits,  6  ;  see  "  affidavit* ;"  of  affidavits  to  hold 
to  bail,  18,  28  ;  of  declarations,  288,  289  ;  of  demurrers, 
301  ;  of  general  issues,  502 ;  of  plea  of  payment  into 
court,  497  J  see  also  the  different  titles,  pai&m. 

Franchise,  inhabitants  of,  actions  against,  386. 

Fraud,  its  effect ;  admission  of  an  attorney,  obtained  by,  119  ; 
order  of  reference  to  arbitration,  obtained  by,  100  ;  cog- 
novit, obtained  by,  240 ;  warrant  of  attorney,  obtained  by, 
636. 

Freehold  tenant  of  a  manor,  inspection  of  court  rolls,  &c.,  by, 
392. 

Freeholder,  may  be  bail,  192,  176. 

Frivolous  cause,  in  what  case  the  judge  may  decline  to  try  it, 
622. 

Further  time,  when  granted,  to  justify  bail,  193  ;  to  justify 
country  bail,  201 ;  to  justify  bail  in  error.  351 ;  to  justify 
bail  for  a  prisoner,  not  necessary,  and  why,  202  ;  to  de- 
clare, 294  ;  to  plead,  507  ;  to  reply,  rejoin,  &c.  554 ;  to 
return  a  writ,  588. 

G. 

Gaming  debt,  warrant  of  attorney  given  for,  in  what  cases  set 

aside,  637. 
Gaol,  county,  render  to,  in  discharge  of  bail,  how  and  in  what 

cases,  545  ;  see  "  Render." 
General  issues,  forms  of,  502  ;  in  assumpsit,  502  ;  in  debt  on 

simple  contract,  502 ;  in  debt  on  bond,  &c.  503  ;  in  case 

or  trover,  503 ;  in  trespass,  503  ;  in  ejectment,  503. 
General  statement,  in  affidavit  to  hold  to  bail,  in  what  cases 

bad,  47. 
General  verdict,  628. 

Gentlemen  of  the  privy  chamber,  not  privileged  from  arrest,  35. 
Gloucester,  court  of  requests  of,  cases  relating  to,  260. 
Goods,  affidavit  to  hold  to  bail,  upon  the  sale  of,  19  ;  for  the 

hire  of,  21  ;  declarations  for  goods  sold  and  delivered, 

288,  or  bargained  and  sold,  288. 
Goods,  what  may  be  taken  in  execution,  what  not,  370—372  ; 

bound  by  the  delivery  of  the  writ  to  the  sheriff,  426. 
Goods,  inspection  of,  not  granted,  395. 
Growing  crops,  seizure  and  sale  of,  under  a  Jl.fa.,  370,  371  ; 

not  afterwards  distrainable  for  rent,  374. 
Guardian  of  infant  plaintiff,  389  ;  cannot  be  removed,  389  ; 

his  liability  for  costs,  390.    Guardian  for  infant  defendant, 

390;  how  appointed  ;  his  liability  for  costs,  391. 
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Habeas  corpus,  383  ;  habeas  corpus  cum  causd,  363,  to  remove 
a  prisoner  from  the  Fleet  to  the  Queen's  Bench  prison,  or 
from  the  latter  to  the  former,  383,  or  to  remove  a  cause, 
Ac.,  from  an  inferior  court,  383,  535,  536,  or  to  render  in 
discharge  of  bail,  540 ;  how  sued  out,  &c.  384.  Inspec- 
tion of  it,  when  ordered,  893. 

Habeas  corpus  ad  respondendum,  in  what  cases,  384  ; 
now  not  necessary,  519. 

Habeas  corpus  ad  satisfaciendum,  385  ;  to  charge  a  pri- 
soner in  execution,  385  ;  in  what  cases  necessary,  524, 
525. 

Habeas  corpus  juratorumt  jury  process  in  the  Common  Pleat, 
428  ;  in  special  jury  cases,  429 ;  in  case  of  a  view,  630 ; 
upon  a  trial  by  proviso,  530  ;  by  whom  returned,  451. 

Habeas  corpus  ad  testificandum,  in  what  cases,  640  ;  how  ob- 
tained, 640 ;  affidavit,  640. 

Habeas  corpus,  officers'  fees  upon,  592. 

Habeas  facias  possessionem,  writ  of  execution  in  ejectment,  328, 
322 ;  how  sued  out,  328  ;  how  executed,  328,  37 1. 

Halifax,  court  of  requests  of,  cases  relating  to,  260. 

Heir,  cannot  be  holden  to  bail  for  the  debt  of  his  ancestor,  38 ; 
in  what  cases  allowed  to  come  in  and  defend  an  ejectment, 
325. 

Heir  and  terretenants,  scire  facias  against,  067. 

Hire  of  goods,  affidavit  to  hold  to  bail  for,  2 1 . 

Hired  goods,  cannot  be  seized  under  *fi.  fa.,  in  what  cases,  37 1 . 

Hired  bail,  not  allowed  to  justify,  192. 

Holding  over,  by  tenant,  ejectment  for,  332. 

Holidays,  in  the  courts  and  offices,  483. 

House  of  Lords,  proceedings  in,  how  proved,  356. 

Housekeepers,  may  be  bail,  192,  176. 

Hundredors,  actions  against,  385 ;  process,  385  ;  appearance, 
385  ;  execution,  and  how  executed,  385,  386. 

Husband  and  wife,  366  ;  actions  by  them,  386  ;  affidavit  to 
hold  to  bail,  27  ;  execution,  387  ;  action  by  her  in  his 
name,  without  his  consent,  proceedings  stayed,  573,  608 ; 
actions  against  them,  387  ;  holding  them  to  bail,  39 ;  ap- 
pearance, 387  ;  declaration,  387  ;  execution,  387. 

I. 

Idiots,  actions  by  and  against,  388  ;  they  cannot  appear  or 

prosecute  by  attorney,  137. 
Ignorance  of  an  attorney,  in  what  cases  he  is  liable  to  his  client 

for  damage  occasioned  by  it,  163 ;  in  what  cases  he  loses 

his  costs,  163. 
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Illegality,  when  a  ground  for  letting  aside  a  warrant  of  attor- 
ney, 636. 

Illiterate  person,  affidavit  by,  how  the  jurat  shall  be,  15,  7. 

Immediate  execution,  certificate  for,  626,  598  ;  in  what  cases, 
626 ;  in  ejectment,  327,  336  ;  how  sued  out,  366. 

Imparlance,  how  formerly,  2,  388  ;  now  abolished,  389,2. — 
Entry  of,  in  what  cases  formerly,  305, 306  ;  but  no  longer 
allowed,  419,  306. 

Impartial  trial,  when  it  cannot  be  had  in  the  county  laid  as  ve- 
nue, the  court  will  change  the  venue  to  another  county, 
231. 

Inadvertence  of  attorney,  in  what  cases  he  is  liable  for  damage 
arising  to  his  client  from  it,  163  ;  in  what  cases  he  loses 
his  costs,  163. 

Incipitur  of  the  issue,  in  what  cases  entered  on  the  roll,  240, 
299,  322,  458,  462. 

Incompetency  of  witness,  where  no  ground  for  a  new  trial„445. 

Increasing  the  damages  in  declarations  not  allowed  after  ver- 
dict, 58  j  or  after  award,  88.  So  no  amendment  of  postea, 
by  increasing  the  damages,  66 ;  formerly  practised  in  cases 
of  maiming  and  wounding,  283  ;  and  now  by  direction  of 
the  judge  at  the  trial,  a  verdict  may  be  taken,  to  be  in- 
creased or  reduced  to  a  certain  amount,  according  to  the 
decision  of  the  court  upon  a  point  of  law,  283. 

Indemnity  of  bail,  by  the  defendant's  attorney,  its  effect,  192  ; 
indemnity  of  husband  by  his  wife,  when  she  sues  in  his 
name  without  his  consent,  608,  573  ;  the  like  of  trustees, 
where  cestui  que  trust  sues  in  their  name,  608. 

India,  examination  of  witnesses  on  interrogatories  in,  641  ; 
mode  of  proceeding,  642  ;  in  what  cases  the  depositions 
may  afterwards  be  read,  643. 

Indorsement,  of  capias,  221,  of  the  sum  by  affidavit,  221 ;  the 
name  and  residence  of  the  attorney,  221  ;  and  agent,  22t, 
and  of  the  claim  for  debt  and  costs,  222 ;  indorsement  also 
of  the  day  of  execution  or  service,  225,  101  ;  amendment 
of,  in  what  case,  57. 

Indorsement  of  writ  of  detainer,  same  as  capias,  517. 

Indorsement  of  writ  of  distringas,  same  as  writ  of  summons, 
309. 

Indorsement  of  writs  of  execution,  365  ;  of  fi.  fa.  against  the 
inhabitants  of  hundred,  386. 

Indorsement  of  writ  of  summons,  613,  of  the  name  and  ad- 
dress of  the  attorney,  613,  and  agent,  614,  and  of  the  claim 
of  debt  and  costs,  614  ;  indorsement  also  of  the  time  of 
service,  617,  73 ;  not  amendable,  64,  65. 

indorsement  of  writ  of  trial,  598,  when  a  verdict  is  given, 
698,  or  where  a  plaintiff  is  non-suit,  598. 

Inexperience  of  attorney,  in  what  cases  be  is  liable  to  damages 
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for  damage  arising  to  nil  client  from  it,  163 ;  in  whs* 
cases  he  loses  his  costs,  163. 

Infamy  of  deponent  to  affidavit,  how  objected  to,  17. 

Infant,  389;  actions  by  them,  389 ;  they  must  sue  by  prochdn 
amy  or  guardian,  and  not  by  attorney,  or  in  peraon,  389, 
137  ;  not  obliged  to  give  security  for  costs,  390,  572  ; 
costs,  and  who  liable  for  them,  390  ;  actions  against  in- 
fants, 390 ;  they  may  be  holden  to  bail,  390 ;  they  must 
defend  by  guardian,  and  not  by  attorney,  &c.  390 ;  they 
must  enter  appearance,  the  plaintiff  cannot  enter  it  for 
them,  390 ;  costs,  and  who  liable  for  them,  391  ;  execu- 
tion, 391. — Warrants  of  attorney  by  infants,  void  as  to 
them,  391,  638. 

Inferior  courts,  attornies  may  practice  in  them,  in  what  cases, 
133  ;  removal  of  causes  from,  535,  in  what  cases  and  how, 
535,  in  what  not,  536  ;  see  "  Removal  o/ causes." 

Inferior  tradesmen,  trespass  by,  in  hunting,  &c.,  costs  in  action 
for,  249. 

Initial  of  defendant's  christian  or  first  name,  when  sufficient 
in  an  affidavit  to  hold  to  bail,  45  ;  in  a  capias,  219  ;  or 
writ  of  summons,  612. 

Inquest  on  a  writ  of  elegit,  376  ;  on  a  writ  of  enquiry,  343. 

Inquiry,  writ  of,  336  ;  see  "  Enquiry." 

Inquisition  on  a  writ  of  enquiry,  343  ;  amendment  of,  59. 

Inquisition  on  a  writ  of  elegit,  376. 

Insane  persons,  actions  by  or  against,  388  ;  warrant  of  attorney 
by,  638. 

Insolvent,  395.  Proceedings  against,  under  the  compulsive 
clause  of  the  Lords'  Act,  395  ;  in  what  cases,  395 ;  no- 
tices to  him,  to  the  other  detaining  creditors,  and  to  the 
gaoler,  395,  396  ;  petition,  and  affidavit  of  service  of  the 
notices,  397,  schedule,  397,  assignment,  397 ;  refusiaf 
to  assign  after  sixty  days ;  transportation,  397. 

Discharge  of  debtor,  under  46  G.  3,  c  123,  who  has 
been  a  year  in  execution  for  a  debt  under  £20,  398;  in 
what  cases,  398  ;  when  and  where  motion  to  be  made, 
399,  400  ;  notice  of  it,  399. 

Insolvent,  in  what  cases  he  cannot  be  holden  to  bail,  38  ;  can- 
not be  bail,  193  ;  his  bail  in  what  cases  discharged,  211. — 
Notice  of  intention  to  apply  for  discharge  under  insolvent 
Act,  suspends  the  prisoners'*  right  to  supersedeas,  527. — 
In  what  cases  his  goods  cannot  be  seized  under  a  jL  fa. 
371. 

Insolvent-courts,  proceedings  of,  how  proved,  357. 

Inspection  of  books,  deeds,  &c.»  391  ;  corporation  books,  Ac., 
891  ;  court  rolls,  ftc.,  392  ;  public  books  sod  documents, 
393 ;  private  documents,  393,  394 ;  compelling  produc- 
tion of  written  instrument,  to  have  it  stamped,  395 ;  in- 
spection of  goods,  not  ordered,  395. 
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Instructions  to  articled  clerks,  when  candidates  for  examina- 
tion, 112. 

Insurance  causes,  consolidating,  241  ;  rule,  241  ;  costs,  242. 
Interest  given,  byway  of  damages  in,  284. 

Interest,  in  what  cases  recoverable  at  common  law,  284 ;  in 
what,  by  statute,  as  damages,  283,  284  ;  in  what  cases, 
upon  a  writ  of  inquiry,  344  ;  in  what  cases,  upon  a  writ 
of  error,  354  ;  in  what  cases  a  party  may  be  holden  to 
bail  for,  25,  form  of  affidavit,  25. 

Interlineation  in  the  jurat  of  an  affidavit,  its  effect,  16. 

Interlocutory  judgment,  299  ;  see  "  Default,  judgment  try." — 
A  writ  of  error  does  not  lie  upon  it,  345.  Irregularity  in, 
where  to  be  objected  to,  4 1 5. 

Interpleader,  400 ;  in  ordinary  cases,  400 ;  the  statute,  400  ; 
what  cases  within  it,  402, 403 ;  to  what  court,  &c.  the  ap- 
plication to  be  made,  403 ;  rule,  403 ;  issue,  403,  404 ; 
costs,  404. 

At  the  instance  of  the  sheriff,  404 ;  in  what  cases,  405 ; 
rule,  406,  408  ;  issue  or  action,  408  ;  costs,  408,  409  : 
costs  upon  the  rule,  407  ;  affidavits,  how  intituled,  10. 

Interrogatories  for  the  examination  of  persons  arrested  upon 
an  attachment,  126  ;  in  what  cases,  126  ;  how,  126. 

Interrogatories,  for  the  examination  of  witnesses,  641  ;  in  In* 
dia.  641  ;  in  the  colonies,  641 ;  in  England,  Wales,  or 
elsewhere,  644.  Mode  of  proceeding,  642  ;  in  what  cases 
the  depositions  may  afterwards  be  used,  643.  Fees  for 
examination,  if  by  an  officer  of  the  court,  648. 

Inventory  of  goods,  taken  under  a  writ  of  execution,  372. 

Ireland,  commissioners  in,  for  taking  affidavits  to  be  used  in  the 
courts  of  Westminster,  50,  14,  8 ;  how  otherwise  sworn 
there,  50,  49. 

Irish  peers,  privilege  of  from  arrest,  35. 

Irregularity,  410 ;  what,  410,  412  ;  in  the  writ  of  capiat,  227  ; 
in  declaration,  297  ;  in  the  writ  of  distringas,  310 ;  in 
judgment  by  default,  299  ;  in  judgment  of  nonpros,  462  ; 
in  payment  of  money  into  court,  498 ;  in  proceedings 
against  prisoners,  528  ;  in  service  of  rules,  559;  in  writ  of 
summons,  617.  In  what  cases  waived, 4 12  ;  by  not  mov- 
ing in  time,  412;  by  taking  a  subsequent  step  hi  the 
cause,  after  knowledge  of  it,  412, 413,  498  ;  or  by  doing 
any  other  act  amounting  to  an  implied  admission  of  regu- 
larity of  the  previous  proceeding,  513,  514,  559. 

When  motion  to  be  made,  414:  for  irregularity  in 
affidavit  to  hold  to  bail,  414 ;  in  process,  414 ;  in  declara- 
tion, 414 ;  in  interlocutory  judgment,  416.  How  if  the 
irregularity  occur  in  vacation,  415.  And  the  same,  where 
the  motion  is  by  or  on  the  part  of  a  prisoner,  528.  Rule, 
416;  when  and  how  a  stay  of  proceedings,  416;  costs, 
417. 
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Irregularity  in  an  interlocutory  judgment,  no  answer  to  a  rak 

to  compute,  524. 
Irregularity  in  proceedings  at  the  trial,  in  what  cases  ground 

for  a  new  trial,  448. 
Irregular  proceedings,  how  relinquished,  so  as  to  avoid  the 

costs  of  a  motion,  416,  560. 
Isle  of  Wight,  court  of  request  of,  cases  relating  to,  260. 
Issue,  417  :  by  whom  made  up,  417  :  form  of  it,  418 ; 

ter,  when  to  be  added,  417,  418 ;  award  of  the 

418,  where  the  sheriff  is  interested,  418,  or  where  a  local 
action  is  to  be  tried  out  of  its  proper  county,  418.  Van* 
ance  between  the  issue,  and  the  pleadings  or  ma  prims 
record,  &c.,  how  objected  to,  419 ;  other  irregularities  in 
the  issue,  419.    Issue,  when  and  how  entered  on  the  roll, 

419,  302 ;  not  necessary,  before  moving  for  judgment  as 
in  case  of  a  nonsuit,  419,  464 ;  or  before  proceeding  to 
trial  by  proviso,  419, 530 ;  continuances  not  to  be  entered, 
4 1 9,  420.    Delivery  of  the  issue,  420. 

Issue,  amendment  of,  60. 

Issue  in  ejectment,  325. 

Issue  joined,  before  moving  for  judgment  as  in  case  of  non- 
suit, 466. 

Issue  on  nul  tiel  record,  481. 

Issue,  in  actions  against  prisoners,  520. 

Issue  in  replevin,  550 

Issue  in  itire  facias,  570. 

Issue  upon  a  writ  of  trial.  420,  595 ;  form  of  it,  Id. 

Issue  from  a  court  of  equity,  382 ;  how  and  by  whom  settled, 
382,  383 ;  costs,  383 ;  motion  for  a  new  trial  in,  where, 
453,  454,  383. 

Issue  when  directed,  in  ordinary  cases  of  interpleader,  403 ;  in 
what  cases,  where  the  rule  for  interpleader  has  been  ob- 
tained by  the  sheriff,  408. 

Issues,  several,  costs  how  taxed  in  the  case  of,  262. 

Issuable  plea,  what,  507, 508. 

J. 

Joinder,  in  demurrer,  301,  302  ;  in  error,  353. 

Joint  tenants,  service  of  declaration  in  ejectment  on  one  of 

several,  316;  consent  rule,  in  ejectment  by  one  joint 

tenant  against  another,  323 ;  notice  to  quit  by  one  of 

several,  476. 
Judge,  affidavit  made  before,  may  be  used  in  any  of  the  courts, 

in  what  cases,  14,  7. 
Judge's  clerks ;  fees  payable  to,  650. 
Judge's  notes,  read,  on  argument  of  a  rule  for  a  new  trial, 

454. 
Judge's  orders,  420 :  in  what  cases,  420.    Summons,  4il ; 
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peremptory,  when,421 ;  second  summons,  421 ;  consent 
indorsed,  421 ;  attendance,  4  :  order  ex  parte  without 
summons,  in  what  cases,  421 ;  summons,  how  served, 
422.  Order,  and  how  obtained.  422 ;  service  of  it,  423. 
Power  of  the  judge  to  award  costs,  423.  Order  how  re- 
viewed by  the  court,  423 ;  how  enforced,  423,  119. 

Judge's  order  to  hold  to  bail,  3 1 ;  affidavit  to  obtain  it,  31  - 

Judge's  order  upon  an  attorney  to  deliver  his  bill,  142. 

Judge's  order  to  set  aside  proceedings  for  irregularity,  in  vaca- 
tion, 415,  297. 

Judge's  order  to  discharge  a  prisoner  by  tupenedeat,  527. 

Judge's  ordrr  for  a  render  to  the  county  gaol,  546. 

Judge's  order  for  a  writ  of  trial,  595. 

Judge's  summons,  421. 

Judgment,  424  :  when  and  how  signed,  424,  no  rule  for  judg- 
ment necessary,  424 ;  judgment,  when  and  how  docketted, 
425 ;  when  and  how  entered  and  the  roll  carried  in,  425. 
Relation  of  judgments,  425;  from  what  time  it  binds 
lands,  426 ;  chattel  property  not  bound  by  it,  426. 

Judgment  on  a  plea  in  abatement,  6. 

Judgment,  affidavit  to  bold  to  bail  in  an  action  upon,  in  what 
cases,  29,  30. 

Judgment,  amendment  of,  60. 

Judgment,  arrest  of,  104;  costs,  266. 

Judgment  on  an  attachment,  127. 

Judgment,  where  the  verdict  was  subject  to  an  award,  88. 

Judgment  on  bail  bond,  where  it  is  ordered  to  stand  as  a  secu- 
rity, 175. 

Judgment  against  casual  ejector,  321,  322 ;  in  what  cases  after 
nonsuit,  326.    See  " Ejectment" 

Judgment  on  cognovit,  239.    See"  Cognovit." 

Judgment,  in  debt  on  bond  conditioned  to  perform  covenants, 

ate. 

Judgment,  debt  on,  seldom  brought,  and  why,  30,  245. 

Judgment  by  default,  297,  511,  555;  costs,  265.  See  "  De- 
fault." 

Judgment  on  demurrer,  304:  for  plaintiff,  304 ;  for  defendant, 
305. 

Judgment,  after  writ  of  enquiry  executed,  344. 

Judgment  in  error,  how  and  by  whom  signed,  355. 

Judgment  fees,  646. 

Judgment,  irregularity  in,  when  to  be  objected  to,  415. 

Judgment,  lien  of  attorney  upon,  151,  152. 

Judgment  of  the  House  of  Lords,  how  proved,  356. 

Judgment  non  obstante  veredicto,  426 ;  in  what  cases,  426  ;  in 
what  cases  a  writ  of  enquiry  may  be  executed  after  it, 
427 ;  neither  party  entitled  to  costs,  427,  266. 

Judgment  of  nonpros,  460:  in  what  cases,  460;  555;  how 
signed,  462 :  in  what  cases  set  aside,  462 ;  coats,  463. 
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Judgment  as  in  case  of  nonsuit.  464 ;  in  what  cases,  464,  552 ; 
, ,  when  in  town  causes,  466 ;  in  country  causes,  467 ;  or 
upon  a  writ  of  trial,  468.  The  rule,  468 ;  cause  shows 
against  it,  4(69 ;  what  excuse  sufficient,  470 ;  etet  precoma, 
in  what  cases,  470 ;  discharged  on  peremptory  undertak- 
ing! 469;  costs  of  the  day,  when  granted,  471;  the 
undertaking,  &c.  and  how  complied  with,  471 :  motion  to 
• .  enlarge  it,  473,  474.  Judgment  as  in  case  of  nonsuit, 
after  a  peremptory  undertaking,  472. 

Judgment  of  nonsuit,  463 :  in  what  cases,  463 ;  motion  to 
enter  nonsuit  instead  of  verdict,  464,  451;  coats,  267, 
,464. 

Judgment  upon  nul  tiel  record,  462 ;  costs,  265. 

Judgment  paper,  what,  and  in  what  cases,  240,  299,  322, 
462. 

Judgment  recovered,  plea  of,  how  to  be  pleaded,  503. 

Judgment  for  want  of  a  plea,  51 1,  297 ;  for  want  of  an  avowry 
,  or  cognizance,  in  replevin,  550. 

Judgment  against  a  prisoner,  within  what  time,  520. 

Judgment  in  replevin  for  plaintiff,  by  default,  550,  on  verdict, 
'  ■  ft50,  $52 ;  for  defendant,  de  retomo  habendo,  550,  or  for 
,i  ^isydamagesand  costs  by  statute,  550,  551,  552  ;  on  writ 
of  enquiry,  551. 

Judgment  scire  facias  to  revive,  in  what  cases,  566. 

Judgment  in  scire  facias,  for  want  of  appearance,  569. 

Judgments,  in  what  cases  allowed  to  be  set  off  against  each 
other,  or  against  interlocutory  costs,  576,  152. 

Judgment  upon  a  writ  of  trial,  598 ;  form  of  it,  599. 

Ju^pneut  on  a  warrant  of  attorney,  633  :  when  to  be  signed, 

,.,  Q?3  i, after  death,  &c.,  633,  634 ;  after  a  year,  634 ;  how 
signed,  635.     See  "  Warrant  of  Attorney:* 

Jurat  of  an  affidavit,  13,  16,  form  of  it,  7 ;  in  an  affidavit  to 
hold  fee  bail,  48,  form  of  it  18, 48 ;  defects  in  them,  in 
what  cases  remedied,  14,  17. 

Jur^iction,  plea  to,  1,  427.    See  "  Abatement:' 

Jitfors,  431 ;  who  may  be,  and  their  qualification,  431 ;  who, 
in  London,  431  ;  upon  writs  of  enquiry,  431,  342;  who 

,  ,  „  .exempt,  431,  432.    Jurors  celled,  &c,  432;  challenges, 

m  ^32;  jurors  allowed  to  go  home  at  night,  if  the  cause  last 
more  than  a  day,  432,  625 ;  discharge  of  jurors,  432,  433, 
626,  463  ;  mistake  in  delivering  their  vendict,  433 ;  with- 
aspiring*  juror,  433,  625. 

Ju/pia*Aew.tr^aJ  for  default  of,  445 ;  verdict  npt  to  be  impeach- 
ed by  their  own  affidavit,  445,  454. 

jHNMyfJrfiB%jft2&  •  i*  common  jury  cases,  428*;  ventre  dcatm- 

**m  tftyffJ'frtj8**  corpora^  428  %.  b*y  whom  returned.  458.  In 
special  jury  cases,  428;  distringas,  how,  429 :  rule  for 
special  jury,  when  to  be  4rmwn  upwind  jfrved,  429;  jury, 
when  and  how  strock,,  4^9;  proceeding,'  where  rule  for 
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spedai  jury  taobtaiiwri  for  delay,  429, 430.  Speckljvry, 
when  turinmed,  430 ;  celled  at  the  trial,  430 ;  talea, 
430;  ceithVale  for  cosUc*  special  jury,  431.  Fees  upon 
jury  process,  594. 

Jury  process,  to  the  coroners,  in  what  cases,  418. 

Jury  process,  on  a  trial  by  proviso,  630. 

Justices  of  the  peace,  action  against,  433,  486 ;  limitation  of 
action,  438 ;  notice  of  action,  484 ;  venue,  plea,  tender  of 
amends,  436,  409 ;  payment  of  money  into  court,  499  ; 
verdict,  435. 

Justice's  warrant,  demand  of  perusal  and  copy  of  it,  in  action 
against  a  constable,  436. 

Justification  of  bail,  187 :  in  what  cases,  where,  fee.,  187 ; 
notice  of  justification,  189,  form  of  it,  190,  and  affidavit  of 
service,  191 ;  by  what  attorney,  191 ;  opposing  the  justifi- 
cation, on  what  grounds,  191, 193 ;  further  time  to  justify, 
when  and  on  what  terms,  193,  notice  of  justification,  in 
such  a  case,  194  ;  bail  rejected,  195 ;  rule  of  allowance, 
195,  and  in  what  cases  set  aside,  195;  costs,  196-197. 
Justification,  in  cases  of  country  bail.  198:  affidavit  of 
justification,  196,  form  of  it,  198;  justification,  when  and 
how,  201.  Justification  of  bail  by  prisoners,  202;  further 
time  to  justify,  not  granted,  and  why,  202 ;  rule  of  allow- 
ance, 202. 

Justification  of  bafl,  atthesametimeof  putting  them  in,  176, 173. 


Labour,  affidavit  to  hold  to  bail  for,  19. 

Lancaster,  county  palatine  of,  holding  to  bail  in,  32,  33 ;  capias, 
how  directed  to,  217;  removal  of  causes  from,  for  the 
purpose  of  execution,  589. 

Land,  affidavit  to  hold  to  bail  for,  19. 

Land,  contested  rights  of,  new  trials  in  cases  of,  449. 

Land,  judgment  binds,  in  what  cases  and  how,  426. 

Landlord,  ejectment  by,  330 ;  staying  proceedings  in  upon  pay- 
ment of  rent  and  costs,  607 ;  appearance  in  ejectment, 
by,  324. 

Last  day  of  term,  what  motions  cannot  be  made  on,  666 :  cause 
cannot  be  shewn  against  a  rule  for  setting  aside  an  award, 
on,  561,  94. 

Lease,  holding  to  bail  upon,  30. 

Lease,  form  of,  in  ejectment  on  a  vacant  possession,  399. 

Leaseholder,  who  is  not  either  housekeeper  or  fracnolsVr,  can- 
not be  bail,  176. 

Leave  given,  when,  to  move  to  set  aside  a  verdict  and  ester  a 
nonsuit,  626,  461,  464,  625;  or  to  set 
enter  a  verdict. 

Levari  fiuiM  4b  ttfw  wdssiaiftfif,  235. 
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titer  outlawry,  437. 
of  bill,  extent  of,  upon  a  bail  bowl,  170 ;  of  bail  to 
the  action,  upon  their  recognizance,  205. 

Libel  of  one  party  by  another,  previous  to  trial,  when  a  ground 
for  a  new  trial,  445. 

Lien  of  agents  to  attomiea>  53,  153. 

lien  of  an  attorney,  for  costs,  149 ;  upon  the  deeds,  papers,  ftc 
of  his  clients,  149,  and  when  the  lien  is  satisfied,  he  may 
be  ordered  to  deliver  them  up,  150;  'upon  the  judgments 
or  awards  of  his  client,  151 ;  in  cross  actions,  &c.,  152. 

Limitation  of  action,  436:  what,  in  the  different  personal 
actions,  436 ;  in  ejectment,  437 ;  in  suits  by  the  crown, 
437 ;  when  the  time  beginsto  run,  437.  Process  sued  out, 
to  save  it,  437  ;  how  and  when  to  be  returned,  438 ;  when 
and  how  to  be  continued,  438 ;  continuances,  how,  upon 
old  process,  439. 

Limitation  of  action  against  justices,  433. 

Limitation  of  writ  of  error,  345,  347. 

Liquidated  damages,  holding  to  bail  for,  34. 

Local  actions,  change  of  venue  in,  233 ;  suggestion  on  the  issue 
for  that  purpose,  418. 

London,  court  of  requests  of,  cases  relating  to,  260. 

Lords,  privileged  from  arrest,  35 ;  lords  of  the  bed-chamber 
privileged,  35. 

Lords,  house  of,  proceedings  in,  how  proved,  356. 

Lord's  Act,  proceedings  under,  395 ;  under  the  compulsive 
clause,  395.  See  "  Insolvent."  The  remainder  of  the 
statute  is  repealed,  395. 

Loss  of  an  award,  how  remedied,  88. 

Loss  of  time  of  witness,  in  what  cases  money  paid  for,  will  be 
allowed  upon  taxation,  274. 

Loss  of  trial,  its  effect,  where  regular  proceedings  on  the  bail- 
bond  or  recognizance  are  stayed,  172,  175,  587. 

Lunatic,  not  privileged  from  being  holden  to  bail,  39*  Actions 
by  and  against  him,  3  88 .  Warrants  of  attorney  given  by,  638. 

Lunatic,  principal  becoming,  no  ground  for  discharging  bis 
bail,  211. 

M. 

Machinery,  in  what  cases  not  seizable  under  a/. /a.,  370. 

Malfeazance  of  an  attorney,  how  punishable,  161. 

Malicious  trespass,  costs  in  an  action  for,  249. 

Maliciously  holding  bail,  costs  in  case  of,  249,  266. 

Mandamus  to  India,  &c,  to  examine  witnesses  on  interroga- 
tories, 641. 

Marines  and  seamen,  in  what  cases  they  may  be  holden  to 
bail,  39. 

Marksman,  jurat  in  an  affidavit  by,  form  of  it,  7,  15. 

Marriage  of  a  feme  party,  its  effect  upon  a  suit,  440 :  of 
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plaintiff,  440;  of  defendant,  440.  Its  effect  upon  a  writ 
of  error,  347 ;  upon  a  warrant  of  attorney,  684.  Scire 
facias,  where  necessary,  566. 

Marriage,  certificate  of,  how  proved,  357. 

Marriage  settlement,  property  under,  in  what  cases  it  cannot 
be  taken  in  execution  for  the  debte  of  the  husband,  372. 

Married  woman ;  see  "  Feme  covert ;"  cannot  sue  or  defend 
alone  by  attorney,  137. 

Masters  of  the  court,  how  and  by  whom  appointed,  482 
their  duties  as  to  money  paid  into  court,  483 ;  as  to  the 
taxation  of  costs,  483,  268.  Reference  to  them.  632 
to  compute  principal  and  interest  on  a  bill  of  exchange, 
&c.,  532 ;  to  examine  matters  in  contest  in  a  rule,  534 
562, 1 67 ;  to  ascertain  when  an  elegit  is  satisfied,  376. 

Master's  report,  upon  an  attachment,  126 ;  upon  a  reference 
to  him,  534. 

Medicines,  affidavit  to  hold  to  bail  for,  19. 

Members  of  parliament,  500 :  actions  against  them,  500 ; 
cannot  be  holden  to  bail,  35 ;  attachments  against  them, 
500 ;  proceedings  against  them  under  the  bankrupt  act, 
500. 

Merits,  affidavit  of,  13,  300,  173 ;  by  whom  to  be  made,  12, 
300. 

Mesne  profits,  action  for,  440 ;  what  recoverable  in,  440 ;  in 
whose  name  to  be  brought,  441.  In  what  cases  the 
mesne  profits  may  be  recovered  in  the  ejectment,  335. 

Middlesex,  county  court  of,  cases  relating  to,  260. 

Misconduct  of  arbitrator,  its  effect  upon  the  award,  94. 

Misconduct  of  an  attorney,  how  punishable,  1 60 ;  of  agent, 
how  and  at  whose  instance  punishable,  165. 

Misdescription  of  a  deponent  in  an  affidavit,  12  ;  of  a  defend- 
ant in  a  capias,  219.  220,  or  writ  of  summons,  611,  612. 

Misdirection,  new  trial  for,  441. 

Misnomer,  cannot  be  pleaded,  but  declaration  to  be  amended, 
3 ;  defendant  discharged  for,  in  bailable  actions,  4,  10, 
171.  Misnomer  in  affidavit  to  hold  to  bail,  45,  44;  in  a 
capias,  219,  220 ;  in  a  writ  of  summons,  612,  611 ;  in  a 
warrant  of  attorney,  638. 

Mistake  of  arbitrator,  in  his  award,  its  effect,  95,  87. 

Mistake  in  panel  annexed  to  jury  process,  its  effect,  445 ;  in 
particulars  of  demand,  its  effect,  494. 

Mittimus  to  county  palatine,  with  nisi  prius  record,  458. 

Mittimus,  exemplification  of  a  record  sent  by,  to  an  inferior 
court,  where  nul  tiel  record  is  pleaded,  481. 

Money  lent,  paid,  had,  and  received,  affidavit  to  hold  to  bail 
for,  20,  21. 

Money  received  by  attorney  for  his  client,  how  recoverable, 
164. 

Money  counts,  in  assumpsit,  288 ;  in  debt,  289. 
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Money,  deposit  of,  in  lieu  of  bail  bond*  103 ;  in  lieu  of  special 
bail,  202-205,  619. 

Money  cannot  be  taken  in  execution,  370. 

Money,  payment  of,  into  court,  496,  483.  In  ordinary  cases, 
496 ;  in  what  actions,  496 ;  plea,  &c.,  497 ;  judgment  at 
in  case  of  a  nonsuit  after,  465 ;  costs,  498.  In  other 
cases,  499 :  by  defendant  upon  a  plea  of  tender,  499,  619 ; 
by  plaintiff  in  replevin,  499,  552  ;  in  actions  against  jus- 
tices of  peace,  499,  435 ;  in  lieu  of  bail,  499,  202-205, 
619.    Fees  on  payment  of  money  into  court,  658. 

Moravian,  form  of  affirmation  of,  83. 

Mortgagee,  affidavit  to  hold  to  bail  by,  24,  30 ;  defence  by,  in 
ejectment,  325;  staying  proceedings  in  ejectment  by, 
607 ;  notice  to  quit,  by,  475. 

Motions  for  rules,  556,  555 ;  for  an  attachment  for  [not  per- 
forming an  award,  92  ;  for  an  attachment  in  other  cases, 
124 ;  against  an  attorney,  166 ;  to  set  aside  a  capias,  227; 
as  to  costs,  upon  a  court  of  requests  act,  259 ;  for  coats 
of  the  day,  28 1 ;  to  set  aside  a  declaration,  297  ;  or  judg- 
ment by  default,  300 ;  to  set  aside  a  verdict,  and  for  a 
new  trial,  453,  454,  441 ;  the  like  upon  a  writ  of  trial, 
452 ;  for  a  scire  facia*,  568.  See  alio  under  the  several 
heads  in  this  Index. 

N. 

Names  of  parties,  in  an  affidavit  to  hold  to  bail,  44 ;  in  a 
capias,  218 ;  in  a  writ  of  summons,  611.  612. 

Negligence  of  an  attorney,  injury  to  the  client  by,  remedy 
for,  163 ;  new  trial  when  granted  for*  447. 

New  assignment,  cost  upon  judgment  for  want  of  a  plea  to, 
265,  266. 

Newcastle-upon-Tyne,  court  of  requests  o£  cases  relating  to, 
261. 

New  evidence,  new  trial  when  granted  upon,  446. 

New  trial,  441.  In  what  cases,  441 ;  for  misdirection,  441 ; 
for  the  rejection  of  evidence,  442 ;  for  the  wrong  admis- 
sion of  evidence,  442 ;  where  the  verdict  is  against 
evidence,  443 ;  for  excessive  damages,  443 ;  for  smajfeeis 
of  damages,  444 ;  for  default,  &c.,  in  the  juror*,  4^45 
for  default  in  witnesses,  &c«,  445 ;  for ,  default  of  pm 
446 ;  for  default  of  the  party's  attorney,  447 ;  for  detWt 
of  the  sheriff  or  other  officer,  447  {  for  irregularity  at 
the  trial  448 ;  for  error  in  the  pleadings,  &c  444;  where 
a  party  has  been  taken  by  surprise*  449 ;  in  cases  of  eon- 
tested  rights  to  land*  &c.,  449 ;  in  penal  actions*  44$ ; 
,  ip  hard  or  trifling  actions,  450.  Setting  aside  a^bqnpujfc. 
451 ;  setting  aside  a  verdict  and  entering  a  iKmauit,'451 ; 
■j.,1.i>i*tJ^g'jgutfeAon^  tity£^set- 
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'ting  aside  the  execution  of  a  writ  of  enquiry,  451 ;  setting 
aside  a  verdict  on  a  writ  of  trial,  452. 

Motion,  453;  when,  453;  to  what  court,  253,  254; 
affidavit,  16,  454  ;  rule,  454 ;  costs,  455,  272. 

Hew  trial,  after  plea  in  abatement,  6 ;  after  death  of  plaintiff, 
285 ;  in  case  of  a  feigned  issue,  383. 

New  trial,  amendment  after,  70. 

Nisi  prius  record,  457 :  form  of  it,  457 ;  how  sealed  and 
passed,  458 ;  how  entered  for  trial,  458 ;  not  necessary 
to  repass  it,  459. 

Nisi  prius  record,  after  a  plea  in  abatement,  and  judgment  of 
respondeat  ouster,  6. 

Nisi  prims  record,  amendment  of,  61. 

Nisi  prius,  trial  at,  621 :  the  order  in  which  causes  are  tried, 
621 ;  cause  called  on  and  jury  sworn,  622;  case  stated, 
623;  examination,  cross-examination,  and  re-examina- 
tion of  witnesses,  624 ;  defence,  624 ;  reply,  625 ;  sum- 
ming  up,  625 ;  nonsuit,  verdict,  &c.,  625 ;  certificate  for 
immediate  execution,  626. 

Node  prosequi,  459 :  what,  and  in  what  cases,  459 ;  as  to 
some  of  several  defendants,  459 ;  as  to  part  of  the  de- 
claration, 459, 266 ;  costs,  469. 

Non-attendance  of  bail,  in  what  cases  a  further  time  given  to 
justify,  194. 

Non-attendance  of  witnesses,  remedy  for,  640. 

Nonfeasance,  culpable,  of  an  attorney,  remedy  for,  164. 

Nonjoinder,  plea  of,  4 :  in  what  cases  and  how,  4  ;  affidavit  of 
verification,  &c.,  1,  2,  4 ;  replication,  4.  New  action,  4  ; 
declaration,  '5 ;  verdict,  5 ;  costs,  5. 

Non  obstante  veredicto,  judgment,  426 :  in  what  cases,  426, 
427 ;  where  to  be  moved  for,  427 ;  writ  of  enquiry  after 
it,  in  what  cases,  427,  338;  costs,  266,  427. 

Non-payment  of  rent,  ejectment  for,  330.    See  "  ^'eetment.9' 

Nonpros,  judgment  of,  460 :  in  what  cases,  460  ;  for  not  de- 
claring, 461 ;  for  not  replying,  surrejoining,  &c.,  461, 
555 ;  in  what  cases  not,  492 ;  how  signed,  462 ;  in  what 
cases  and  on  what  terms  set  aside,  462;  costs,  463,  267. 

Nonpros,  ball  in  new  action  after,  43,  42. 

Nonpros,  in  error,  352. 

Nonpros,  in  replevin,  550. 

Nonsuit,  judgment  of,  463,  625 :  in  what  cases,  463, 625, 626 ; 
must  be  with  plaintiff's  consent,  463.  Motion  for  non- 
suit instead  of  verdict,  in  what  cases,  464,  451,  452  ;  or 
for  verdict  instead  of  nonsuit,  625.    Costs,  464, 967. 

ftonsuit,  amendment  after,  71. 

Nonsuit,  bail  in  new  action  after,  43. 

Nonsuit,  for  not  giving  material  evidence  in  cotmty,  after 
'  venue  brought  back,  230. 

Nonsuit  in  ejectment,  326:  for  defendant's'  not  confessing 
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tone,  entry,  and  outer,  816, 33S ;  on  the  mflrftta,  326; 
costs  in  such  cues  how  recoverable,  326. 

Nonsuit,  error  upon  a  judgment  of.  Mi ;  in  whs*  ewes  not  t 
supersedeas  of  execution,  349. 

Nonsuit,  setting  aside,  and  granting  a  new  trial,  461. 

Nonsuit,  on  a  writ  of  trial,  598. 

Nonsuit,  judgment  as  in  case  of,  464 :  in  what  cases,  464 ;  in 
what  not,  469,  552 ;  in  town  causes,  466 ;  in  country 
causes,  467 ;  upon  a  writ  of  trial,  468.  The  rule,  468 ; 
cause  shewn  against  it,  469 ;  what  a  sufficient  excuse, 
470 ;  in  what  cases  a  ttet  precetraa,  470 ;  coats  of  tike 
day  on  rule  being  discharged,  471 ;  peremptory  under- 
taking, and  how  compiled  with,  471;  when  and  how 
enlarged,  473 ;  costs,  474.  Judgment  aa  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial  in  pursuance  of  a 
peremptory  undertaking,  472. 

Note  of  allowance  of  a  writ  of  error,  346. 

Notes  of  the  judge,  upon  shewing  cause  against  a  rale  for  a 
new  trial,  454. 

Notes  of  the  under-sheriff,  Ac,  upon  moving  fur  a  new  trial 
upon  a  writ  of  trial,  452. 

Notice  of  action  to  justices  of  peace,  434. 

Notice  by  articled  clerk  of  his  intention  to  apply  for  admis- 
sion, 113,  to  be  entered  in  the  books,  or  affixed,  at 
judges'  chambers,  1 13,  1 14,  to  be  affixed  in  the  Queen's 
Bench  office  or  Common  Pleas  office,  113, 114,  to  be  left 
at  the  masters'  office,  1 13,  114,  and  left  at  the  hall  of 
the  Law  Society,  1 14 ;  form  of  the  notice,  115. 

Notices  by  attornies,  previous  to  re-admission,  131 ;  form  of, 
132. 

Notice  of  bail,  177 :  in  what  cases,  177 ;  notice  in  ordinary 
cases,  178,  form  of  it,  180 :  notice,  with  affidavit  of  the 
sufficiency  of  the  bail,  180 ;  notice  of  putting  in  and 
justifying  at  the  same  time,  183,  form  of  it,  183.  Delects 
in  it,  how  objected  to,  184. 

Notice  of  country  bail,  200 ;  form  of  it  in  Q.  B.,  200 ;  in 
C.  P.  or  Ex.,  200. 

Notice  of  bail  in  error,  351. 

Notice  of  bail  by  a  prisoner,  201. 

Notice  of  declaration,  in  what  cases,  295 ;  form  of  it,  295 : 
when  served,  296 ;  in  what  cases  stuck  up  in  the  office, 
296. 

Notice  to  dispute  a  bankruptcy,  in  an  action  by  or  against 
assignees,  213. 

Notice  to  declaration  in  ejectment,  313 ;  the  like,  in  ejectment 
for  holding  over,  333. 

Notice  of  enquiry,  339 ;  what  notice  required.  339 ;  form  of 
it,  340 ;  where  it  may  be  given  on  the  back  of 
or  joinder,  140,  or  at  the  time  of  delivering 


fee.,  341 ;  where  to  be  given,  341.  Continuance  of  no- 
tice of  enquiry,  341 ;  eoimtennaad  of  it,  841. 

•Notice  requiring  the  admission  of  documents  intended  to  be 
given  in  evidence,  360. 

Notice  of  exception  to  bail*  186 ;  form  of  it,  185.  Notice  of 
exception  nnder  R.  G.  T.  1  W.  4,  e.  4,  meaning  of  it, 
186,  186.    Notice  of  exception  to  country  bail,  200. 

Notices  to  insolvent,  his  detaining  creditors  and  gaoler,  under 
the  compulsive  clause  of  the  Lords1  Act,  395,  396 ;  no- 
tice by  insolvent,  in  execution  for  a  debt  under  £20,  399. 

Notice  of  justification,  189 ;  what  notice  required,  189 ;  when 
notice  to  be  served,  190 ;  by  whom,  191 ;  form  of  it, 
190 ;  affidavit  of  service  of  it,  191.  Notice  of  justifica- 
tion, after  time  given  to  justify,  when  to  be  served,  194. 
Giving  notice  of  justification,  a  waiver  of  a  defect  in  or 
want  of  exception  or  notice,  184,  185. 

Notice  of  justification,  in  country  causes,  201. 

Notice  of  motion,  in  what  cases,  557 :  when,  to  stay  pro- 
ceedings, 557 ;  when,  upon  a  rule  of  interpleader,  403. 

Notice  to  oftlcer,  upon  compounding  penal  actions,  502. 

Notice  to  plead,  509 ;  indorsed  on  declaration,  291 ;  on  de- 
claration against  a  prisoner,  620. 

Notice  to  produce  documents  at  a  trial,  358 :  in  what  cases, 
358 ;  form  of  it,  358 ;  how  served,  358 ;  when  to  be 
proved,  if  produced,  358. 

Notice  that  plaintiff  will  produce  record,  in  trial  upon  mil  UM 
fWdsvw,  481. 

Notice  to  quit,  475:  in  what  cases,  475;  by  and  to  whom 
given,  476 ;  form  and  service  of  it,  476, 477. 

Notice  of  render,  when  to  be  given,  545 ;  consequence  of 
omitting  to  give  it,  545. 

Notice  of  sew*  /heist,  to  a  defendant  residing  out  of  Middlesex, 
578. 

Notices,  services  of ,  upon  attornies,  where,  140;  when,  141. 

Notice  to  sheriff,  of  rent  due,  aftet  seizure  under  a  /L  fa. 
374. 

Notice  of  taxation,  269 :  in  what  cases,  239 ;  consequence  of 
not  giving  it,  269 ;  in  the  Exchequer,  a  copy  of  the  bill  of 
costs  to  be  also  given,  269. 

Notice,  term's,  in  what  cases  necessary,  623 ;  how  given, 
«690. 

Notice  of  trial,  477 :  in  what  cases,  477 ;  what  notice  required, 
478;  in  actions  against  prisoners,  620,  521,  form  of  it, 
480;  when,  where,  and  how  to  be  given,  479;  short 
notice,  what,  and  in  what  cases,  479,  509  346 ;  notice  of 
trial  by  continuance,  479 ;  notice  of  countermand,  and 
form  of  it,  480. 

Notice  of  trial,  in  ejectment,  326, 382. 

Novice  of  trial  by  proviso,  630. 

Notice  of  trial  in  replevin,  650. 


Notice  of  trial,  upott  a  writ  of  trin*  597* 

Notice  of  trial,  in  what  time  afar  it,  motion  for  judgments* 
incase  of  a  nonsuit  can  be  Made,  466. 

Nvl  tiM  record,  481 :  proceedings  upon,  411 ;  trial,  jvafcmcnt, 
'     ac.,  488 ;  amendment,  66 ;  costs,  489,  86ft. 

Utility,  in  what  cases  a  plea  may  be  treated  as,  604*  in  what 
cases  other  proceedings  nay  be  so  treated,  and  conse- 
quence of  their  being  so,  412. 

O. 

» 

Objection*  to  bail,  where  they  come  to  justify,  191. 

Office  copy,  in  what  cases  evidence,  357  ;  of  affidavit  on  which 

a  rule  is  obtained,  before  cause  can  be  shewn,  562 ;  lee 
-    payable  for,  648. 
Officers  of  the  court,  482;  the  masters,  482 ;  their  denes  hi 
•-  the  taxation  of  costs,  488 ;  and  as  to  money  paid  into 

court,  483 ;  may  appoint  clerks  and  messengers,  fte,462, 

488.    Their  privileges,  483 ;    fees,  644-652.    Hobdays, 

what,  observed  in  their  offices,  483. 
Officers  of  the  sheriff,  cannot  be  bail,  191.    Peea  payable  to 

•  - '  them,  690 ;  exacting  more,  punishment^  86?  ;  old  statute 

•  "  on  this  subject  repealed,  225. 

Old  warrant  of  attorney,  motion  for  judgment  upon,  694;  affi- 
davit, 684, 635. 
Opening  rules,  m  what  cases,  564. 

Opposing  the  justification  of  bail,  191 :  how  and  anas  what 
n  grounds,  191-193;  how  in  country  cases,  201 ;  coats,  in 
' '  -what  cases,  if  the  bail  justify,  196. 
Order  in  which  causes  are  tried  at  sW  prim,  621. 
Order  of  a  judge,  420 :  in  what  cases,  424);  gammons,  421 ; 
"  -order,  422;  costs,  423;  order  how  reviewed,  428;  ftsjsr' 
enforced,  424, 119. 
Order  of  a  judge  to  hold  to  bail  in  trespass,  trover,  ftc:,  8ft ;  for 
delivery  of  an  attorney's  bill,  142:  in  cases  «f  later- 
'  pleader,  401,  410 ;  for  a  render  to  the  county  gsol#S46 ; 
for  supersedeas,  of  a  prisoner,  527  ;•  for  a  writ  of  trial. 
'  60*. 
Order  of  a  judge  at  mtipriut,  when  amended,  61.  •* 
Order,  of  a  judge,  referring  a  cause  to  arbitration,  76  ptht  like, 
'>  wtnfet  print,  76.  '  *  * 

Order  of  a  judge,  how  proved,  356. 

Outlawry,  484;  in  what  cases,  484;  process^  464»  taftsJUMB 
1     eases  by  capiat,  485, 484,  in  nonbaileblecascsbyi 

•  '  'and  djstrtntas,  486, 484, 308  ;  essgi/ooidt, 

exigent,  486,  how  tested  and  returnable,  483* 

•  -  executed;  486;  wilt  of  pivftlemation,'466: 

outlawry,  and  sheriffs  return,  487.  < 

487 ;  discharge  ef  defendant,  cManattomey^i 

or  on  bond  to  the  sheriff;  496.   Special  capias  utogatmm. 
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487.  how  executed,  4B7 ;  uonisition,  481 1  vaadkfcns 
-    M|WM»t  4§7,  isvari  /acisv,  487,  setr* /soot,  487. 

Outlawry  upon  final  process,  488. 

Reversal  of  outlawry,  488 :  upon  motion,  488 ;  in  what 
case*,  448  ;  when,  489,  bail,  how,  and  when  bound  in  the 
alternative  to  pay  or  render,  489.  Reversal  by  writ  of 
error,  489,  »  what  case*,  489 ;  bail,  489. 

Outlawry  of  a  clergyman,  234 ;  levari  facial  de  oaatt  tectorial- 
few,  234. 

Oyer,  490 :  in  what  cases,  490 ;  when  and  how  to  be  demand- 
ed, 490 ;  when  and  how  given,  490 ;  refusing  or  omitting 
to  give  it,  490;  time  for  pleading  after  it,  491,  50*. 

P. 

Palatine,  county,  holding  to  bail  in,  for  what  amount,  32$  direc- 
tion of  ctpias  to,  217 ;  mti  prim  record  of  a  cause  to  he 
tried  in,  how,  458 ;  removal  of  record  from,  for  the  pur- 
pose of  suing  out  execution,  639. 

Panel  of  jurors,  428 ;  mistake  in,  not  a  ground  for  a  new  trial, 
445. 

Paper  books  in  error,  when  to  be  delivered,  358,  and  to  whom, 
354 ;  consequence  of  not  delivering  them.  The  like,  on 
a  special  case,  600 ;  on  a  special  verdict,  630 ;  and  on  a 
trial  at  bar,  691. 

Parish  books,  inspection  of,  to  whom  granted,  398. 

Parliament,  acts  of,  how  proved,  356 ;  proceedings  in,  how 
proved,  856* 

Parliament,  members  of,  actions  against,  500 :  they  cannot  be 
holden  to  bail,  35.  Attachment  against,  in  what  cases, 
500.  Proceeding*  against  them,  under  the  bankrupt  law, 
600.    They  cannot  be  bail,  192. 

Particulars  of  demand,  Ac.,  491 :  with  declaration,  491,  296 ; 
annexed  to  the  record,  491, 458 ;  flelrvered  under  a  judge's 
order,  n  what  cases  and  when,  492 ;  consequence*  of  not 
deuveringthem,49 1,492,460.  Particulars  in  ejectment,  493, 
of  the  premises,  493,  or  of  the  breaches  of  covenant,  &c., 
in  cases  of  forfeiture.  493,  332.  Delivery  of  particulars, 
493 ;  form  of  them,  493 ;  mistakes,  &c.  in,  immaterial,494 ; 
in  what  cases  amended,  61 .  Time  for  pleadingafter  delivery 
of  particulars,  494,  299,  506. 

Particulars  of  set  off,  in  what  cases,  493  ;  plaintiff  to  annex 
them  to  the  record  when  received,  493. 

Particularity,  required  in  an  affidavit  to  hold  to  bail,  47. 

Parties  to  action,  privileged  from  arrest,  whilst  attending  the 
trial  &c.»  102  j  default  of»  in  what  cases  ground  for  a  new 
trial,  446. 

Parties  to  a  reference  to  arbitration,  examination  «4  »  what 
cases  aud  now*  83. 

Pwitetoantt^oaiMyQnebesfEsctedbyit.s^.      t        * 
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Partners,  execution  against  the  goods  of  one  of  two,  272.  Aft* 
davit  to  hold  to  bail  by  a  surviving  partner,  27. 

Passing  the  nut  print  record,  how,  458. 

Paupers,  actions  by,  494 :  admission  to  sue  in  forwd  pauptrit, 
494;  in  what  cases  plaintiff  dispaupered,  495;  coats, 
495. 

Payment  of  money  into  court,  496.  In  ordinary  cases,  496 : 
in  what  actions,  496;  when  and  how  paid  in,  499;  plea, 
497 ;  amendment  of  plea,  64 ;  replication,  497 ;  oosts,498. 
There  may  be  judgment  as  in  case  of  nonsuit  after  it,  465. 
In  other  cases,  499 :  in  lien  of  bail,  499,  202,  205 ;  by 
justices  of  peace,  in  actions  against  them,  499, 435 ;  by 
plaintiff  in  replevin,  499,  552;  by  defendant  on  a  tender, 
499,  619.  Duty  of  the  masters,  as  to  money  paid  into 
court,  483. 

Payment  of  money  upon  an  attachment,  to  whom,  126;  upon 
a  ca.  aa.  to  whom,  378. 

Payment  or  compromise  of  debt  to  plaintiff  with  intent  to  de- 
fraud the  attorney  of  his  lien,  how  prevented,  151. 

Payment  of  sum  indorsed  on  writ,  within  four  days  after  arrest 
or  service,  its  effect,  222,  614. 

Peers,  or  peeresses,  actions  against,  500  ;  cannot  be  holden  to 
bail,  35.  Attachment  against,  600,  121.  They  cannot 
be  bail,  192.  Principal  becoming  a  peer,  discharges  his 
bail,  210. 

Penal  actions,  501  ;  proceedings  in,  501  ;  amendment  in,  62  ; 
costs  in,  244,261  ;  judgment  as  in  case  of  a  nonsuit  in, 
464  ;  new  trial  in,  449.  442. 

Penal  actions,  compounding,  501  ;  in  what  cases,  501 ;  notice 
to  proper  officer,  501,  502 ;  motion  where  to  be  made, 
501  ;  Queen's  part  of  the  penalty  to  be  first  paid,  502. 

Penalty,  holding  to  bail  for  the  amount  of,  34. 

Peremptory  summons,  in  what  cases  granted,  421. 

Peremptory  undertaking,  upon  shewing  cause  against  judg- 
ment as  in  case  of  nonsuit,  in  what  cases,  470, 469 ;  how 
complied  with,  471,  472  ;  in  what  cases  enlarged,  473  . 
judgment  as  in  case  of  nonsuit,  for  not  proceeding  to 
trial  in  pursuance  of  it,  472. 

Peremptory  paper,  in  the  Court  of  Queen's  Bench,  for  enlarged 
rules,  464. 

Perjury,  not  In  general  a  ground  for  setting  aside  an  award,  99, 
or  of  granting  a  new  trial,  unless  witness  have  been  coa- 
victed,  447. 

Perjury,  conviction  of  an  attorney  for,  its  effect,  161. 

Personal  demand,  when  necessary,  under  an  award,  91  ;  under 
a  rule,  122. 

Personal  service,  when  necessary,  of  a  rule,  121,  124,  557 ; 
of  a  subpoena,  639  ;  of  a  writ  of  summons,  616. 

Petition,  for  leave  to  sue  in  for  md  pauperis,  494  ;  by  infant,  far 
flat  to  sue  or  defend  by  prochein  amy,  &c.,  389,  391. 
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Physicians,  exempt  from  serving  on  juries,  431. 

Physicians,  college  of,  inspection  when  granted  of  their  books, 
393. 

Plaint,  in  replevin,  549 ;  form  of  it,  549. 

Plaintiff,  addition  of,  in  an  affidavit,  1 1 ;  appearance  by,  for 
defendant,  72  ;  change  of  venue  by,  232. 

Plaintiffs  costs,  244  ;  what  allowed  on  taxation,  270,  653. 

Plea,  502  ;  form,  &c.,  of  pleas,  502 ;  title  and  commencement, 
502;  general  issues,  forms  of,  502,  in  assumpsit,  502, 
debt  on  simple  contract,  502,  debt  on  bond,  Sec.,  503,  case 
or  trover,  503,  trespass,  503,  ejectment,  503  ;  none,  in 
actions  on  bills  of  exchange  or  promissory  notes,  503, 
sham  pleas,  in  what  cases,  503.  In  what  cases  a  plea  may 
be  treated  as  a  nullity,  504. 

When  to  be  pleaded,  505  ;  time  to  plead,  505 ;  time 
for  pleading  after  amendment,  506  :  after  oyer,  506,  491 ; 
after  particulars,  506,  494  ;  after  respondeat  ouster,  507  ; 
after  security  for  costs,  574.  Further  time  to  plead,  and 
upon  what  terms,  507  ;  meaning  of  pleading  issuably, 
507 ;  rejoining  gratis,  508,  and  short  notice  of  trial,  509. 
Notice  to  plead,  509,  520,  indorsed  on  declaration,  291  ; 
rule  to  plead,  509,  520  ;  demand  of  plea,  510,  520 ;  judg- 
ment for  want  of  a  plea,  511. 

How  pleaded,  510  ;  declaration  must  be  taken  out  of 
the  office,  511  ;  plea  to  be  delivered,  not  filed,  512  ;  dou- 
ble pleas,  and  rule  for  the  purpose,  512  ;  rule,  when  dis- 
charged, 513.    Withdrawing  or  adding  pleas,  513. 

Plea  in  abatement,  1  ;  how  pleaded,  1  ;  when,  1  ;  appearance 
or  bail  previously,  2  ;  affidavit  of  verification,  2,  form  of 
it,  1.  What  pleas  may  be  pleaded,  3  ;  misnomer,  not,  3 ; 
nonjoinder,  4,  replication,  4  ;  declaration  in  new  action, 
form  of,  5  ;  evidence,  verdict,  costs,  5  ;  coverture,  &c., 

5  ;  privilege  of  attornies,  or  officers  of  the  court,  5. — 
Proceedings  after  plea,  5  ;  amendment,  69  ;  evidence,  5, 

6  ;  judgment  of  respondeat  ouster,  6  ;  new  trial.  6. 
Pleas,  amendment  of,  62  ;  of  pleas  in  bar  to  an  avowry,  ftc., 

56. 
Pleas,  in  action  on  an  attorney's  bill,  146. 
Pleas,  what  allowed,  after  proceedings  on  bail  bond  stayed,  175. 
Pleas,  &c.,  dates  of,  to  be  entered  on  the  issue,  and  issue  roll, 

419. 
Flea  in  ejectment,  322  ;  how  pleaded,  323,  324  ;  further  time 

to  plead,  332.     Rule  to  plead,  in  what  cases,  329,  330. 
Plea  in  error,  353. 

Plea,  judgment  for  want  of,  511,  297. 
Plea  to  the  jurisdiction  427,  1 . 
Plea  in  actions  against  justices,  435. 
Pleas,  &c.,  new  trial  not  granted  for  defect  in,  448. 
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Flea  of  payment  of  money  into  court,  497 ;  replication,  49' 
costs,  496. : 

Plea  by  *  prisoner,  519 ;  notice  to  plead,  520  :  mle  to  plead, 
520  ;  demand  of  plea,  520. 

Plea  put*  4arrdm  continuance,  514  ;  in  what  cases,  514 ;  in 
banc  or  at  nisi  prius,  515  ;  costs,  515. 

Plea  of  release,  when  set  aside,  515. 

Flea  in  bar  in  replevin,  550  ;  amendment  of,  56. 

Fleas,  several,  in  what  cases,  512  ;  costs,  where  they  comprise 
the  same  defence,  264. 

Flea  of  set  off,  576. 

Plea,  signing,  512 ;  signing  a  fictitious  name,  punishment,  161. 

Plea,  withdrawing,  513  j  where  a  cognovit  is  given,  340. 

Pleading  fees,  payable  to  the  officers  of  the  court,  646. 

Pledges  in  replevin,  546 ;  by  what  discharged,  what  not,  546 ; 
how  for  liable, "548,  549. 

Plvriet  capias,  225 ;  form  of  it,  926. 

Plwries,  writ  of  Summons,  617. 

Pone  per  vadibi,  to  what  cases,  in  replevin,  550. 

Positive,  statement  in  affidavit  to  hold  to  bail,  must  be,  47. 

Possession,  writ  of,  in  what  cases  and  how  sued  out,  328,  322; 
effect  of  it,  871. 

Possession,  vacant,  ejectment  in  case  of,  329 :  lease,  entry  and 
ouster,  829  J  rale  to  plead,  329 1  judgment  and  execution, 
330. 

Post  office  boots,  inspection  of,  not  granted,  393. 

Postea,  516;  what,  516;  form  of  it,  516;  who -entitled  to  it, 
516,  262 ;  in  what  cases  amended,  65. 

Poundage,  payable  to  sheriff,  on  writs  of  execution,  367 ;  right 
to  it,  suspended  by  rule  of  interpleader,  409  ,*  none  allow- 
ed upon  an  attachment,  126 ;  nor  on  deposit  with  sheriff 
upon  arrest,  103. 

Power  of  attorney,  to  demand  money,  &c.,  previous  to  attach- 
ment, 122,  123 ;  to  execute  lease  in  ejectment  upon  a 
vacant  possession,  329. 

Prsscipe,  for  a  writ  of  capias,  223 ;  far  a  writ  of  summons, 
615. 

Prayer  of  oyer,  entry  of,  upon  the  record,  490. 

Praying  a  tofesv  In  what  cases,  430. 

Premium  with  articled  clerk,  in  what  cases  past  ordered  to  be 
returned,  108. 

Preventing  the  service  of  attachment,  how  pimfahah1e%  639. 

Priority  of  writs  of  execution,  366. 

Prison,  defendant  when  to  be  taken  to,  after  arrest,  103. 

Prisoner*,  517.    Actions  against  them,  517:  process,  517; 
capias,  517 ;  writ  of  detainer,  517 ;  in  what  court,  617;  in 
what  cases,  where  the  defendant  is  in  custody  on  a  crnnt* 
net  account,  6  ft,  or  where  he  is  Wfungfutfy  In  custody, 
xiu'-t  RW|    Bafl, tol> 618,  i89i  l«n  *9t.    DtHnratiun,  516; 
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within  frhattee,  (18)  fom  of  it,  519,  287 ;  to  be  deliver- 
ed, how,  519.  Plea,  619;  notice  to  plead,  530  s  rule  to 
plead,  590;  demand  of  plea,  5*0.  Issue  and  notice  of 
trial,  520.  Trial  or  final  judgment,  within  what  time,  and 
how,  52fr,  521.  Execution,  531 ;  within  what  time,  521 ; 
how,  523,  if  in  custody  of  the  sheriff,  523,  how  if  in  cut- 
tody  of  the  marshal  in  the  same  action,  524,  or  in  a  diffe- 
rent action,  524,  how  if  in  custody  of  the  warden,  525 ; 
execution  by  fl.  fa.,  525 ;  plaintiff,  when  a  prisoner,  how 
charged  in  execution,  525,  Supenedem,  for  not  declaring, 
525,  for  not  proceeding  to  trial  or  final  judgment,  526,  or 
for  not  charging  defendant  in  execution,  526  j  defendant 
once  tupersedeable,  always  so,  526 ;  waiver  of  right  to 
jHswratwaeu,  526 ;  in  what  cases  defendant  not  entitled  to 
it,  527,  522,.  523 :  supenedeat,  bow  obtained,  527.  Gene- 
ral rule,  for  marshal  and  warden  to  discharge  prisoners  who 
are  supersedeable,  527,  528. 

In  other  matters,  528 ;  cognovit  or  warrant  of  attorney 
by  prisoners,  238,  526,  938 ;  attachments  against  them, 
528 ;  how  they  shall  take  advantage  of  irregularity,  528  ; 
their  discharge  otherwise  than  by  tupenedeas,  in  what 
cases,  528.  RuleB  of  the  Queen's  Bench  prison  and  Fleet, 
529;  day  rules,  529. 

Prisoner,  an  attorney,  cannot  commence  an  action  for.  a  client, 
136 ;  but  he  may  defend  one,  136. 

Prisoner,  not  ta  be  holden  to  bail,  for  the  same  cause  of  action 
for  which  he  has  been  superseded,  42. 

Prisoner,  change  of  venue  in  an  action  against,  232. 

Prisoner,  discharge  of,  when  in  execution  a  year  for  a  debt  under 
£20,-398 :  in  what  cases,  398  {  motion,  when  and  where 
to  be  made,  399  ;  notice  of  it,  399. 

Private  documents,  inspection  of,  in  what  cases  granted,  393. 

Privilege  from  arrest,  permanent,  34,  &c;  temporary,  102, 
212,  ewfhio  tnoratido  et  redeundo,  102,  103  ;  persons  per- 
manently privileged,  cannot  be  bail,  192. 

Privileges  of  attomies,  136,  5,  36,  provided  they  have  not  left 
off  practice,  37. 

Privileges  of  the  officers  of  the  court,  483. 

Privilege  of  peers  and  members  of  parliament,  35. 

Privilege  of  witnesses,  102, 103. 

Privilege,  plea  of,  5. 

Privilege*  writ  of,  37. 

Probable  cause,  holding  to  bail  without,  249 ;  what  is  or  »  not 
probable  cause,  252.  -  r 

Procedendo,  writ  of,  in  what  cases,  536,  537;  rule  Cor, 1 536, 
637.     - 

Proceedings*  against  bail,  206. 

Process,  by  carta*,  216,  writ  of  detainer.  &tf,  or  w^t  of  sum- 
oProcatj  in  action  on>a  bait-bojiA*  1 7<&  in  actions, 
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by  txfeottftfe  or  administrators,  378,  or  in  mctidot  against 
then,  381 ;  in  actions  against  hundreders,  385 ;  Irregula- 
rity in*  when  to  be  taken  advantage  of,  414;  process 
against  prisoners,  517. 

Process  for  jurors,  428,  458.    See  "  Jury  Prvcear." 

Process,  sued  out,  to  save  the  statute  of  limitations,  437 ;  how, 
438;  how  continued,  438,  439. 

Prochem  amy,  how  appointed  for  infant  plaintiff,  389;  his 
liability  for  costs,  390. 

Proclamation,  writ  of,  in  outlawry,  486 ;  how  executed,  486. 

Production  of  written  documents  at  a  trial,  when  procured  by 
notice,  358 ;  form  of  the  notice,  358 ;  how  served,  358. 

Promissory  note,  affidavits  to  hold  to  bail  upon,  23;  interest 
upon,  when  recoverable  as  damages  in  action  upon,  284 ; 
plea  in  action  on,  503,  proof  of,  357  ;  reference  of,  to  the 
master,  to  compute  principal  and  interest,  531 ;  staying 
proceedings  in  action  on,  602. 

Prorogation  of  Parliament,  writ  of  error  not  abated  by,  347. 

Proviso,  trial  by,  529 :  in  what  cases,  529,  464,  465,468. 
Proceedings  to  trial,  530 ;  jury  process,  530 ;  notice  of 
trial,  530 ;  entry  of  cause  for  trial,  530 ;  trial,  530 ;  new 
trial  after,  448. 

Putting  in  bail,  in  town  causes,  175;  when,  175;  by  whom, 
176;  how,  177;  putting  in  and  justifying,  at  the  same 
time,  183. 

Putting  off  the  trial,  530  :  at  the  instance  of  defendant,  530, 
531  ;  in  what  cases,  530,  for  absence  of  material  witness, 
530,  or  other  cause,  531 ;  at  the  instance  of  plaintiff,  531. 
Application,  532 :  where  made,  532 ;  when  and  where 
made  in  the  case  of  a  writ  of  trial,  445 ;  affidavit  to  sup- 
port it,  532  ;  costs,  532. 

Putt  darrein  continuance,  plea,  514 :  in  what  cases,  514 ;  within 
what  time,  514,  515 ;  where  and  how,  515  ;  costs,  515. 

Q. 

Quaker,  affirmation  of,  form  of  it  when  written,  18 ;  form  of 

it,  when  a  Quaker  is  examined  as  a  witness. 
Qualification  of  jurors,  431 ;  of  jurors  in  London,  43 1,  in 

Wales,  431 ;  of  special  jurors,  43 1. 
Quarter  Sessions,  who  may  act  as  attorney  at,  133  ;  bill  for 

business  done  at,  must  be  delivered,  and  may  be  taxed, 

143, 153. 
Quashing  a  writ  of  error,  in  what  cases,  347. 
Queen,  cannot  be  b olden  to  bail,  84 ;  limitation  of  suits  by, 

437. 
Queen's  household,  in  what  cases  privileged  from  arrest,  34, 

35 ;  in  what  cases  they  cannot  be  bail,  192. 
Qmnfaevactut,  in  outlawry,  486. 


/ftftet.  735 

Quit,  notice  to,  475;  in  what  eases,  475;  by  and  to  whom 
given,  476 ;  form  of  it,  476,  477  ;  how  served,  477. 

R. 


Reading  warrant  of  attorney,  by  or  to  the  party,  when  neces- 
sary, when  not,  632. 

Re-admission  of  an  attorney,  129 :  in  what  cases  necessary, 
129 ;  upon  what  term,  where  he  has  not  practised  since  his 
last  certificate,  129,  where  he  has  practised,  not  knowing 
that  he  was  uncertificated,  130,  and  where  he  has  know- 
ingly acted  without  certificate,  130 ;  how,  where  he  has 
never  taken  out  certificate,  nor  practised,  131. 

Notices,  when  and  how  given,  131 ;  motion,  when  to 
be  made,  132 ;  re-admission  subsequently  in  other  courts, 
132,  133. 

Real  property,  new  trial  when  granted  in  actions  for,  449. 

Reasonable  or  probable  cause,  holding  to  bail  without,  249; 
what  is  or  is  not  reasonable  or  probable  cause,  252. 

Recognizance  of  bail,  when  and  where  taken,  in  town  causes, 
177;  in  country  causes,  197;  when  amendable,  56,  67. 
Recognizance  of  bail  in  error,  349.  Recognizance  of  bail, 
on  reversal  of  outlawry,  489 ;  in  what  cases  in  the  alter- 
native, to  pay  or  render,  489.  Recognizance  of  bail  in 
inferior  court,  where  a  cause  for  a  debt  under  £20  is  re- 
moved, 536. 

Record  of  nisi  priut,  457  :  form  of  it,  457  ;  variance  between 
it  and  the  issue,  how  remedied,  419;  in  what  cases 
amended,  61 ;  record,  how  sealed  and  passed,  458 ;  how 
entered  for  trial,  458 ;  not  necessary  to  repass  it,  459. 

Record,  amendment  of,  63,  62;  inspection  of,  grantable  of 
right,  393. 

Record,  how  proved,  356. 

Record,  entries  on,  of  the  issue,  419 ;  of  the  judgment,  425 ; 
of  proceedings  in  error,  355  ;  of  award  of  elegit  and  the 
inquisition,  376  ;  of  prayer  of  oyer,  490. 

Recordari  facias  loquelam,  writ  of,  in  replevin,  549. 

Record  of  the  proceedings  upon  a  rule  of  interpleader,  402, 
410. 

Recovery,  how  proved,  356. 

Reduction  of  damages,  383,  444. 

Re- examination  of  witnesses,  624. 

Reference  to  arbitration,  75.  See  "  Arbitration."  Rule  or 
order  of,  76  ;  amendment  of,  61. 

Reference  to  the  master,  532  :  to  compute  principal  and  inte- 
rest on  a  bill  of  exchange,  &c.,  582 ;  rule  &c.  583.  In 
other  cases,  534 :  applications  against  attornies,  167;  ac- 
counts of  rents  and  profits  received  under  an  elegit,  376 ; 
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'  interpleader  rules,  by  ooriseut^f  parties,  409*  other  rales, 
562.    Fees  payable  to  the  master  upon.  646. 

Refusal  of  oyer,  in  -what  cases  error,  490 ;  how  objected  to, 
490. 

Register  of  attorney's  certificate,  127. 

Register  of  baptism,  burial  or  marriage,  how  proved,  367. 

Regulations  of  the  examiners,  as  to  the  examination  of  articled 
clerks,  110. 

Regular  proceedings  upon  bail  bond,  when  and  on  what  tans 
set  aside,  171. 

Regular  proceedings  against  the  sheriff,  for  not  returning  the 
writ  or  bringnig  in  the  body,  when  and  on  what  terms  set 
aside,  586.     • 

Regular  judgment  by  default,  when  and  on  what  terms  set 
aside,  300. 

Rejected  bail,  cannot  afterwards  become  bail,  192. 

Rejection  of  bail,  195. 

Rejection  of  evidence,  when  a  ground  for  a  new  trial,  442. 

Rejoinder,  553,  554;  rule  to  rejoin,  553,  554,  must  be  served, 
554 ;  judgment  for  want  of  a  rejoinder,  555 ;  rejoinder, 
how  pleaded,  554. 

Rejoining  gratis,  meaning  of,  508, 554. 

Relation  of  judgments,  426,  363,  285.  634. 

Release,  plea  of,  in- what  cases  set  aside,  515. 

Remainderman,  allowed  to  defend  as  landlord  in  ejectment, 
325 ;  when  he  must  give  notice  to  quit,  475. 

Remanet,  cause  made,  without  default  of  plaintiff,  defendant 
cannot  have  judgment  as  in  case  of  nonsuit,  in  what 
cases,  465,  although  there  have  been  a  peremptory  under- 
taking to  try,  473. 

Remedy  for  costs,  by  the  attorney,  142, 146, 149 ;  by  thedient, 
290. 

Remedy  for  money  levied  under  an  execution,  368. 

Remittitur  damna,  entry  of,  534  :  In  what  cases,  5*4*  66. 

Removal  of  causes  from  inferior  courts,  535 ;  before  judgimnt, 
585 :  by  habeas  corpus,  in  what  cases,  535 ;  in  'what  cases 
by  certiorari,  535;  in  what  cases  not,  536.  Return  of  the 
writ,  536;  nuVfor  &  procedendo,  537  ;  bail,  537  j  rule  for 
better  bail,  537 ;  justification,  otherwise  procedendo,  537 ; 
if  cause  remitted  to  the  court  below,  it  cannot  afterwards 
be  removed  a  second  time,  537,  538.  Declaration,  *c, 
536 ;  no  nonpros  for  not  declaring,  539,  461. 

Removal  after  judgment,  538 :  by  writ  of  error,  fee, 
538,  certiorari,  8S8,or  writ  of  false  judgment,  539;  removal, 
for  the  purpose  of  suing  out  execution,  539;  the  like  of 
causes  in  the  county  palatine  of  Lancaster,  539. 

Removal  of  cause,  in  replevin,  549  J  by  mtwitai  facias  fsfsw* 
lam,  549. 

Rtnder  m  discharge  of  bail,  54  e>    fUtftdtt  tow*  prison  of  «be 


/»**.  737 


court,  640:  in  was*  cases,  640.  5*6,  178 »  wjtfctn  what 
time,  541,  to  relieve  the  bail  to  the  sheriff,  541,  171;  to 
relieve  the  beil  to  the  action,  641, 209,  when  sued  in  debt, 
541,  or  by  jcwy/ocm*,  541,  542  ;  time  enlarged,  in  what 
cases,  542,  543.  Bail  alone  can  render,.  543  9  they  need 
not  justify,  643 ;  by  whom  they  may  be  put  in  for  the 
purpose,  544 ;  render,  how,  544 ;  notice  of  render,  545. 
Render  to  the  county  gaol,  545  :  in  what  cases,  545 ; 
when  and  how,  546. 

Render  to  the  sheriff,  before  the  qwnto  eacactvt,  in  outlawry, 
487. 

Render,  time  for  declaring  after,  518,  519 ;  for  proceeding  to 
trial  or  final  judgment  after,  521 ;  for  charging  the  defend- 
ant in  execution  after,  622.  .     . 

Render  has  the  same  effect  as  justifying  bail,  538,  586, 172. 

Rent,  notice  and  claim  of,  by  landlord,  in  case  of  an  execu- 
tion, 373. 

Rent,  limitation  of  action  for,  437. 

Rent,  ejectment  for  forfeiture  by  non-payment  of,  330..  See 
"  Eftdmeni ;"  staying  proceedings,  upon,  payment  of  the 
rent  and  costs,  607. 

Repassing  record  of  m$i  print,  no  longer  necessary,  459* 

Replevin,  546.  Replevin  bond,  546;  fee  upon  it;  591;  the 
replevin,  547 ;  bond,  how  forfeited,  547  ;  sureties  how  far 
liable,  548 ;  in  what  cases  discharged,  648 ;  remedy  on  the 
bond, 548. 

Proceedings  in  the  county  court,  54$,  Proceedings  in 
the  court  above,  549 ;  removal  of  the  cause,  by  recordari 
facia*  hqutiam,  549  ;  appearance  and  declaration,  549  ; 
avowry  or  cognizance,  550  ;  plea  in  bar,  550;  issue  and 
notice  of  trial,  550 ;  verdict  and  judgment  for  plaintiff, 
550;  verdict  and  judgment  for  defendant,  at  common  law 
derdomo  habendo,  550,  or  by  statute  for  damages  or  arrears 
of  rent  and  costs,  550,  551,  282.  Writ  of  enquiry  and 
notice,  &c.,  65 1 .  Costs,  55 1 .  Judgment  and  execution, 
552;  amendment  of  judgment,  61.  Collateral  proceed- 
ings in,  562 :  judgment  as  in  case  of  nonsuit,  552,  464 ; 
payment  of  money  into  court,  652,  499 ;  staying  proceed- 
ings in,  563. 

Replevin,  fees  in,  693. 

Replevin*  limitation  of  action  of,  437. 

Replication,  553 :  rale  to  reply,  553,  to  be  served,  553. ;  de- 
mand of  replication,  554  ;  replication,  how  pleaded,  554  ; 
judgment  of  nonprot  for  not  replying,  555, 461. 

Replication,  amendment  of,  64. 

Replication  to  plea  of  nonjoinder,  4. 

Repneation  to  pka  of  payment  of  money  into  court,  497., 

Reply  at  nui  priu$,  625. 

Retatto$javbn*a«fea9tia(fr.a^ 
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Report  of  master,  after  inttfrogstjories  upon  dn  aUnsfsincul, 

126 ;  upon  a  reference  to  him,  584. 
Requests,  court  of,  in  what  cases  an  attorney  not  obliged  to 

sue,  and  cannot  be  sued  in,  137,  258;  costs  for  not 

sningin,  256. 
Rescinding  orders  of  a  judge,  423 ;  rules,  564. 
Rescue,  attachment  for,  proceeding  upon,  126. 
Re-sealing  a  writ  of  subpama,  in  what  cases  necessary,  839 ;  a 

writ  of  trial,  in  what  cases  necessary,  690. 
Residence  of  bail,  to  be  stated  in  every  notice  of  bail,  178, 179 ; 

of  defendant,  in  every  capias,  219,  and  writ  of  summons, 

611. 
Respondeat  ouster,  judgment  of,  on  plea  in  abatement  or  to  the 

jurisdiction,  6;  error  upon,  345 ;  time  for  pleading  in  bar 

after,  507. 
Restitution,  writ  of,  after  error,  355. 

Retorno  habendo,  judgment  and  writ  de,  for  defendant  in  reple- 
vin, 550,  552. 
Retraxit  of  plea,  240 ;  its  effect,  460. 
Return  of  sheriff,  to  a  capias,  580 ;  to  a  distringas,  3 10  ;  to 

an  digit,  376  ;  to  ifi.fa.  588,  589,  409 ;  to  writ  sued  out 

to  save  the  statute  of  limitation,  438 ;  in  outlawry,  487 ; 

to  jury  process  in  case  of  a  view,  630. 
Return,  rule  to,  579.    See  "  Sherif." 
Return  day  of  a  distringas,  309 ;  of  a  writ  of  execution,  363 ; 

of  a  scire  facias,  567. 
Reversal  of  outlawry,  488 :  upon  motion,  488 ;  upon  payment 

of  costs,  and  putting  in  and  perfecting  bail,  489.    By  writ 

of  error,  469;  bail,  489. 
Review  of  taxation,  how  obtained  and  by  what  court  ordered* 

167,  280. 
Revival  of  judgment,  by  scire  facias,  in  what  cases  necessary, 

566. 
Revocation  of  submission  to  arbitration,  79,  80, 75  ;  by  death, 

80,  286. 
Right  to  begin,  ra  a  trial  at  nisiprhu,  623. 
Rioters,  actions  against  the  hundred  for  damage  done  by, 

385. 
Rochester,  court  of  requests  of,  cases  relating  to,  261. 
Roll,  carrying  in,  when,  425. 
Rolls,  entries  upon,  of  award  of  elegit  and  inquisition,  376 ;  of 

proceedings  in  error,  355, 333 ;  of  the  issue,  419 ;  of  the 

judgment,  425 :  of  satisfaction,  565 ;  of  suggestions,  609, 

551. 
Royal  family,  privileged  from  arrest,  34. 
Rules,  555  :  the  motion  and  rule,  655 ;  affidavit,  565 ;  motion, 

556 ;  rule,  567 ;  service  of  it,  557  ;  affidavit  of  service, 

560.    Cause  shewn,  &c.,  560 :  by  whom,  360  j  when, 

560  ;  affidavit,  561 ;  brief,  216;  cause *s*wn,  how,  562 ; 
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costs,  563.  Rules,  when  and  how  enlarged,  564  j  when 
and  how  opened,  564  j  when  and  how  rescinded,  564. 

Rule  of  allowance  of  bail,  196 ;  of  bail  by  a  prisoner,  202. 

Rules,  amendment  of,  64. 

Rules  In  arbitration, — of  submission,  76 ;  consent  in  submis- 
sion to  make  it  a  rule  of  court,  77  ;  making  submission  a 
rule  of  court,  90 ;  rule  for  attachment  for  not  performing 
an  award,  92 ;  rule  to  set  aside  the  award,  92,  94. 

Rule  for  an  attachment,  123;  wlien  to  be  moved  for,  123; 
how  served,  124 ;  what  cause  may  be  shown  against  it, 
124,  125. 

Rule  to  avow,  in  replevin,  560. 

Rule  for  better  bail,  in  error,  351. 

Rule  to  bring  in  the  body,  581 ;  in  what  cases,  581  ;  when  ob- 
tained, 581,  in  vacation,  582.    See  "Sheriff." 

Rule  to  change  the  venue,  229 :  in  what  cases,  227 ;  where 
discharged,  229 ;  venue,  when,  how,  and  on  what  terms 
brought  back,  230. 

Rule  to  compute  principal  and  interest  on  a  bill,  &c,  532. 

Rule  for  costs,  on  the  courts  of  requests' Acts,  259. 

Rule  to  declare,  in  replevin,  650. 

Rule  to  discontinue,  306 :  in  what  cases,  306 ;  how  after  plea 
pleaded,  306;  usually  upon  payment  of  costs,  306, 
307. 

Rule,  disobeying,  how,  and  in  what  cases  punishable  by  attach- 
ment, 119,  120. 

Rules  in  ejectment :— consent  rule,  323  ;  landlord's  rule,  to  be 
let  m  to  defend,' 324,  325 ;  rule  to  plead,  in  ejectment  on 
a  vacant  possession,  329,  330. 

Rules,  fees  upon,  646. 

Rule  of  interpleader,  406.  See  "  Interpleader."  How  entered 
of  accord,  410. 

Rule  to  set  aside  proceedings  for  irregularity,  416.  See  "  Ir- 
regularity." 

Rule  for  judgment,  no  longer  required,  424,  344. 

Rule  on  the  marshal,  to  acknowledge  defendant  in  bis  custody, 
524. 

Rule  for  new  trial,  454  ;  not  amendable,  454. 

Rule  to  «piead>  609;  entered,  not  served,  509;  second  rule, 
not  required,  510. 

Rule  to  plead,  in  actions  against  prisoners,  520. 

Rule  to  plead  several  matters,  in  what  cases,  and  how  obtained, 
512. 

Rules,  how  proved,  356. 

Rule  to  produce  the  record,  on  nul  tiel  record  pleaded,  481. 

Rules  of  the  Queen's  Bench  and  Fleet  Prison,  529 ;  day  rules, 
529. 

Rule  for  filial  by  proviso,  530 ;  now  not  necessary  before  trial 
by  proviso,  530- 
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Role  for  *  procedendo,  in  what  cases,  537.  ' 

Rule  to  return  a  writ,  579 ;  in  what  cases  and  when,  579  ;  in 

vacation,  580 ;  how  served,  580.    See  *' 3her\f.n 
Rnleto  return  a  writ  of  execution,  366,  588. 
Rule  to  reply,  rejoin,  &c.,  553 ;  nonpros  for  not  replying,  555, 

461 ;  judgment  for  not  rejoining,  555. 
Rules,  service  of,  557,  and  affidavit  thereof,  560 ;  service  upon 

London  attornies,  140 ;  upon  the  agents  of  attornies,  54, 

53  ;  upon  sheriffs,  580. 
Rotes,  side  bar,  when  obtained,  557. 
Rule  for  special  jury,  429 ;  how  obtained,  429  ;  when  to  be 

served,  429 ;  not  usually  discharged,  even  though  obtained 

for  delay,  430. 
Rule  of  submission  to  arbitration,  90. 
Rule  for  a  view,  630 ;  now  granted  without  motion,  630. 

8. 

Sale,  bill  of,  when  possession  of  the  goods  necessary  to  its 
'  validity,  371. 

Sale  of  goods,  affidavit  to  hold  to  bail  upon,  19. 

Satisfaction  on  the  roll,  entry  of,  565  ;  upon  motion,  565 ;  or 
without  it,  by  consent,  565 ;  how,  566. 

Satisfaction  piece,  in  Q.  B.,  in  what  cases,  566. 

Schedule  of  insolvent,  under  the  compulsive  clause  of  the 
Lords'  Act,  when  to  be  delivered  Ui,  397 ;  refusing  or 
neglecting  to  deliver  it,  punishment,  397 . 

ScifefisUs,  566 ;  to  revive  a  judgment  after  a  year,  566 ;  after 
death  of  parties,  566,  286,  against  heir  and  terretenants, 
567 ;  after  marriage  of  feme  sole  party,  567  ;  against  bail, 
547,  207 ;  on  judgment  in  debt  on  bond  to  perform  cove- 
nants, &c,  for  subsequent  breaches,  567,  215 ;  on  judg- 
ments of  assets* tit  future,  567. 

The  writ,  and  proceedings  upon  it,  567 :  the  writ,  bow 
directed,  tested  and  returnable,  567 ;  motion  when  neces- 
sary, 567 ;  writ  how  sued  out,  568.  Judgment  for  want 
of  appearance,  569;  appearance,  569 ;  declaration,  plea, 
Istoe,  execution,  570 ;  costs,  570. 

Seine  facias,  amendment  of,  64 i  not  usually  of  tci.  fa.  against 
ball,  56. 

Scire  facias  ad  attdicndum  error**,  no  longer  necessary,  353. 

Scire  facias  against  bail,  207  :  from  what  court,  207;  when, 
207  i  teste  and  return,  207 ;  to  be  lodged  in  sheriffs 
office,  when  and  for  what  time,  207 ;  summons  or  notice 
to  the  ball,  208.  Time  for  render  after  $d.  fa.,  209. 
541. 

Scire  facias,  on  death  of  parties,  m  what  cases,  285, 566. 

Seire /betas,  <oor  marriage  of  feme  sole,  patty,  in  what  cases 

-•:-  itocessaty,  367,388.^  ~ 
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Scire  faciat  in  outlawry,  after  a  special  capias  uihgatum, 
487. 

Scire  faciat  quare  executumtm  nan,  no  longer  necessary,  852. 

Scire  facias  ad  rehabendam  terram,  in  what  cases,  after  elegit* 
376. 

Scire  fieri  enquiry,  in  what  cases,  382. 

Scotch  Peers,  privileged  from  arrest,  35. 

Scotland,  commissioners  in,  for  taking  affidavits  to  be  used  in 
the  courts  at  Westminster,  14. 

Scotland,  affidavit  to  hold  to  bail  made  in,  how,  49 ;  before 
whom  to  be  sworn,  50. 

Sealing  record  of  nisi  print,  458. 

Seamen,  formerly  in  some  cases  privileged  from  arrest,  but 
not  now,  39. 

Search  fee,  647.  , 

Second  action  for  the  same  cause,  arrest  in,  where  not  allowed 
40 ;  proceedings  stayed,  until  costs  of  the  former  action 
paid,  when,  605. 

Secretary  to  an  ambassador,  privileged  from  arrest,  36. 

Security,  attachment  standing  as,  in  what  cases,  587;  bail 
bond  standing  as,  in  what  cases,  174. 

Security  for  costs,  570  :  in  what  cases,  570 ;  where  the  plain* 
tiff  is  resident  abroad,  570,  or  has  absconded,  572,  or 
where  an  action  is  continued  for  the  assignees  of  a  bank* 
rupt  or  insolvent,  572,  470,  471,  472,  or  is  brought  in 
the  name  of  a  trustee,  &c,  without  bis  assent,  572,  573 ; 
in  what  cases  not,  572,  573,  390.  Application  for  it, 
573  ;  when  to  be  made,  573  ;  affidavit,  574 ;  rule,  574. 
Time  for  pleading  after  security  given,  574,  299. 

Seixure  of  goods  under  ajf./a.,  372. 

Sequestrari  facias,  writ  of,  against  a  clergyman,  235  ;  the  like, 
in  outlawry,  488. 

Servant  of  ambassador,  when  privileged  from  arrest,  36  ;  of 
he  Queen,  when  so  privileged,  34,  35. 

Service,  how,  of  an  award,  90;  of  a  capias,  225,  100;  of  de- 
.  claration  in  ejectment,  313,  320;  of  distringas,  310;  of 
notice  of  declaration,  296 ;  of  notice  under  the  insolvent 
acts,  396,  399 ;  of  notice  to  produce,  358 ;  of  notice  to 
quit,  477  ;  of  order  of  a  judge,  423 ;  of  rules,  557,  140; 
of  rule,  for  the  purpose  of  proceeding  to  attachment,  121, 
90 ;  of  rule  wit  for  an  attachment,  124 ;  of  rule  of  re- 
ference to  the  master,  533  ;  of  tubpcena,  639 ;  of  writ  Of 
summons,  615 ;  of  writ  of  summons  against  hundredors, 
385. 

Service  of  an  articled  clerk  to  an  attorney,  107 ;  affidavit  of 
service,  116, 117. 

Service  of  process,  affidavit  of,  72, 15. 

Sessions,  general  or  quarter,  who  may  practise  as  attachies  at, 
133  ;  for  business  done  at,  a  bill  must  be  delivered,  and 
may  be  taxed,  143,  154. 
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Set  off,  675 :  in  what  cases,  575, 146 ;  must  be  pleaded,  576. 
Particular*  of,  in  what  cases,  493 ;  must  be  annexed  to 
the  record,  468. 

Set  off  of  judgments  and  costs,  576 ;  in  different  actions, 
576,  152;  in  the  same  action,  578;  of  costs  in  equity, 
578 ;  of  costs  under  an  award,  578 ;  in  what  cases  not, 
579. 

Setting  aside,  an  attachment  against  the  sheriff,  585;  an 
award,  92,  100 ;  proceedings  on  a  bail  bond,  171 ;  judg- 
ment on  a  cognovit,  240;  judgment  by  default,  299; 
execution  of  writ  of  enquiry,  451 ;  non  pros.  462  ;  non- 
suit, 451,  464 ;  pleas  puis  darrein  continuance,  515 ;  rule 
of  allowance  of  bail,  195 ;  verdict,  451 ;  verdict  on  a  writ 
of  trial;  452 ;  warrant  of  attorney,  636. 

Several  actions  for  the  same  cause,  staying  proceedings  in,  604. 

Several  counts,  where  not  allowed,  292 ;  costs,  264. 

Severing  damages,  where  there  are  several  defendants,  not 
allowed,  282. 

Several  defendants,  costs  in  case  at,  261,  327 ;  damages,  282 ; 
declaration  against,  294 ;  judgment  by  default  against 
one,  299 ;  elegit,  375. 

Several  issues,  costs  in  case  of,  262, 327. 

Several  pleas,  how  pleaded,  512;  rule  to  plead,  512;  rule  in 
what  cases  discharged,  513. 

Several  writs  of  execution,  at  the  same  time,  allowed,  361. 

Sham  pleas,  503  :  in  what  cases  allowed,  in  what  not,  503. 

Sheffield,  court  of  requests  of,  cases  relating  to,  261. 

Sheriffs,  579.  Proceedings  against  them  to  compel  a  justifi- 
cation of  bail,  579 :  rule  to  return  the  writ,  579 ;  the 
return,  rule  to  bring  in  the  body,  581;  attachment  for 
not  returning  the  writ  or  not  bringing  in  the  body,  583, 
and  when  and  on  what  terms  set  aside,  585. 

The  sheriff's  duties,  with  respect  to  writs  of  execution, 
587,  372 ;  writs  of  attachment,  569. 

Actions  by  sheriffs,  589;  &  ainst  sheriffs,  589.    Their 
officers,  590 ;  fees,  590  ;  taU&of  them,  590-594. 

Sheriff,  deposit  with,  in  lieu  of  bail  bond,  103. 

Sheriffs,  deputies  of,  how  and  for  what  purpose  appointed, 
590;  for  taking  replevins,  547. 

Sheriff's  fees,  590 ;  table  of  them,  590-594. 

Sheriff's  interpleader,  404  :  in  what  cases,  405 ;  the  rule,  406 ; 
issue,  costs,  &c.,  408-410. 

Sheriff's  officers,  590;  cannot  be  bail,  191. 

Sheriff's  poundage,  367 ;  after  a  rule  of  interpleader,  409. 

Sheriff's  liability  for  rent,  when  he  seizes  under  a  A  /a.,  374, 
373. 

Sheriff's  return,  to  a  capkn,  580 ;  to  a  writ  of  elegit,  376 ; 
to  a  writ  of  enquiry,  344 ;  to  a  writ  of  execution,  588 ; 
to  jury  process,  428 ;  to  jury  process  in  case  of  a  view, 
630;  in  outlawry,  487 ;  to  a  writ  of  trial,  598. 
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Sheriff,  trial  before,  on  a  writ  of  trial,  594 :  in  what  cases, 
594 ;  order  and  issue,  595 ;  judgment  as  in  case  of  a  non- 
suit, 468,  472 ;  form  of  a  writ  of  trial,  596 ;  notice  of 
trial,  597 ;  trial,  597  ;  indorsement  of  the  verdict,  ftc., 
on  the  writ,  598 ;  judgment  and  execution,  598 ;  costs, 
278 ;  new  trial,  452. 

Short  notice  of  trial,  one  of  the  terms  on  which  further  time  * 
to  plead  is  granted,  507 ;  meaning  of  it,  509 ;  does  not 
bind  the  defendant  to  take  short  notice  of  enquiry, 
340. 

Side  bar  rules,  557,  496. 

Signature,  to  an  affidavit,  13 ;  of  an  attorney  to  his  bail,  145. 

Signature  of  counsel,  to  demurrers,  301 ;  to  an  assignment  of 
errors,  353 ;  to  joinder  in  error,  353 ;  to  pleas,  512. 
Signing  a  fictitious  name,  penalty,  161. 

Signing  judgment,  424 ;  judgment  on  cognovit,  239 ;  judgment 
by  default,  298 ;  judgment  on  demurrer,  304 ;  judgment 
of  non  prot,  460 ;  judgment  of  nonsuit,  463 ;  judgment 
on  nul  tiel  record,  482 ;  judgment  on  warrant  of  attorney, 
635. 

Silver  coin,  to  what  extent  a  good  tender,  618. 

Similiter,  necessary  to  complete  the  issue,  466  ;  when  to  be 
delivered,  553,  461,  462  ;  when  it  may  be  added  in  the 
issue,  553,  417 ;  want  of  it,  how  remedied,  448,  63. 

Slander,  verbal,  costs  in  action  for,  244 ;  limitation  of  action, 
436. 

Smallness  of  damages,  when  a  ground  for  a  new  trial,  444. 

Soldiers,  in  what  cases  formerly  privileged  from  arrest,  39. 

Southwark,  court  of  requests  of,  cases  relating  to,  261. 

Special  bail,  175.    See  "Bail." 

Special  bailiff,  arrest  by,  101 ;  execution  executed  by,  366. 

Special  capias  utlagatum,  487 ;  how  executed,  487 ;  proceed- 
ings thereon,  487,  488. 

Special  case,  599 :  from  a  court  of  equity,  599 ;  from  a  court 
of  law,  599 ;  how  now,  by  statute,  600 ;  argument,  &c., 
600;  costs,  601. 

Special  jurors,  who,  431. 

Special  jury,  428 :  rule  for,  429 ;  when  to  be  served,  429 ; 
when  and  how  struck,  429 ;  how  treated,  if  rule  obtained 
for  delay,  430;  jury,  when  to  be  summoned,  430;  how 
called  and  sworn  at  the  trial,  430 ;  praying  a  tales,  430 ; 
certificate  for  the  costs  of  the  special  jury,  431.  Special 
jury,  upon  execution  of  a  writ  of  enquiry,  343. 

Special  venue,  not  to  be  stated,  291 ;  how  objected  to,  291. 

Special  verdict,  629  :  how  drawn  and  settled,  630 ;  argument, 
&c,  630 ;  entry  on  record,  630 ;  error,  630 ;  execution, 
630.  When  a  special  case  may  be  turned  into  a  special 
verdict,  599, 600. 

Speedy  execution,  626:  certificate  for,  in  what  cases,  626, 


744 

627 ;  m  cjttiucut,  3S7 ;  after  elocution  of  writ  of  en- 
quiry, 344 ;  alter  verdict  on  a  writ  of  trial,  598. 
Stamp  duty,  upon  articles  of  clerks  to  attoroJes,  105,  116, 
118;  upon  an  award,  85;  on  attomiea*  adssasBttn  in 
other  courts,  182 ;  on  attomies*  certificates,  127 ;  on  a 
cognovit,  286.  Order  to  produce  an  tastnuncnt,  to  hare 
it  stamped,  395. 
Stamped  instrument,  inspection  of,  not  gmtted,  to  smvttwJn 

if  it  be  a  forgery,  394. 
Statutes,  how  and  in  what  cases  proved,  356. 
Statutes  of  the  Universities,  inspection  of,  when  granted,  328. 
Statute,  debt  on,  affidavit  of  debt  in,  46 ;  costs  in,  244 ; 
damages,  282. 

Statement  of  cause  of  action,  in  an  affidavit  of  debt,  45. 

Staying  proceedings,  601 :  upon  payment  of  debt,  te,  and 
costs,  601,  in  actions  for  debts,  601,  602,  how  and  when 
in  detinue,  trover,  or  trespass,  603,  and  replevin,  604 ; 
pending  error,  604;  where  two  or  more  actions)  are 
brought  for  the  same  cause,  604 ;  in  second  ejectsnents 
and  other  actions,  until  the  costs  of  the  former  action  be 
paid,  605 ;  in  ejectment  by  mortgagee,  on  payment  of 
mortgage  and  costs,  607 ;  in  ejectment  by  landlotaX  on 
payment  of  rent  and  costs,  607 ;  in  actions  hrmsjhf  hi 
the  name  of  another,  608 ;  in  actions  under  40a,  606 
in  ejectment,  brought  without  the  consent  of  the 
of  plaintiff,  608 ;  in  other  cases,  608 ;  in  what 
608,  609. 

Staying  proceedings  upon  a  bail  bond,  171 :  in  what 

and  on  what  terms,  171,  170;  affidavit  to  support  the 
application,  172,  173 ;  bail  bond  to  stand  aa  security, 
when,  174,  175. 

Staying  proceedings  against  bail,  during  error,  208;  ataying 
proceeding  on  a  bail  bond,  170. 

Staying  execution  in  ejectment,  336. 

Staying  proceedings  in  replevin,  in  what  cases,  563. 

Staying  proceedings  by  a  rule,  effect  of  it,  416,  557. 

Staying  proceedings  by  a  judge's  summons,  in  what  cases  and 
from  what  time,  422. 

Staying  proceedings  after  withdrawing  a  juror,  625. 

Stet  processus,  609:  what,  and  in  what  cases,  609;  aunt  he 
by  consent,  609, 470, 473. 

Sticking  up  in  the  office,  when  allowed  as  service*  of  a  notice 
of  declaration*  296 ;  of  rules,  558. 

Striking  an  attorney  off  the  roll,  in  what  cases,  160. 

Striking  counts  out  of  a  declaration,  in  what  cases,  292* 

Striking  a  special  jury,  when  and  how,  429. 

Submission  to  arbitration,  76 :  by  whom,  76 ;  by  enter  of 
nisi  priau,  76 ;  by  rule  of  court  or  judge's  order,  76;  by 
bond,  deed,  or  sjpaeanant,  76 ;  by  parol,  77  ;  team  of  a 
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bond  of  submission,  78.  Revocation  o£,  in  what  cases 
and  how,  79.  Making  it  a  rule  of  court,  90.  Award, 
when  set  aside,  for  not  pursuing  the  submission,  96. 
Subornation  of  perjury,  conviction  of  an  attorney  for,  its 
effect,  161 ;  of  witness,  when  a  ground  for  a  new  trial, 
446. 

Svbpama  of  a  witness,  639  :  what,  and  how  sued  out,  639  ; 
how  served,  639 ;  witness's  expenses,  639  ;  to  be  altered 
and  re-sealed,  if  cause  be  made  a  remanet,  639. 

Subpcena  duces  tecum,  640 :  in  what  cases,  640 ;  if  witness 
attend,  he  need  not  be  sworn,  640. 

Suggestions  on  the  roll,  609 :  in  what  cases,  609  ;  as  to  the 
award  of  the  venire,  610,  233;  of  breaches  in  debt  on 
bond,  610,  170,  215;  for  costs,  under  ac(s  relating  to 
courts  of  requests,  610;  for  double  or  treble  costs,  C)0, 
268;  upon  the  death  of  parties,  610;  in  the  nature  of 
as  avowry,  after  judgment  on  demurrer  or  of  mm  piot 
in  replevin,  551. 

Suing  by  attorney,  137 ;  by  whom,  137. 

Sum,  for  which  a  defendant  may  be  holden  to  bail,  32  ;  to  be 
demanded,  to  avoid  a  tender,  619. 

Summing  up  by  the  judge  at  nisi  prius,  625. 

Summons  of  a  judge,  421  ;  when  peremptory,  421 ;  when 
*v  parte,  421 ;  service  of,  421,  upon  London  attorntes, 
140;  attendance  upon  it,  421 ;  when  and  from  what  time 
a. stay  of  proceedings,  422. 

Summons  upon  a  plaint  in  replevin,  in  the  county  court,  549. 

Summons- on  a  scire  facias,  in  what  cases,  568,  208. 

Summons  of  special  jurors,  430. 

Summons,  writ  of,  610 :  how  directed,  611,  names  of  defend- 
ant and  plaintiff  to  be  correctly  stated,  611,  612  ;  test* 
and  duration  of  the  writ,  612 ;  cause  of  action,  how 
stated,  612;  how  indorsed,  613;  how  sued  out,  615; 
how  served,  615,  where  and  when,  616,  and  indorsement 
thereof,  617,  73 ;  affidavit  of  service,  72,  15.  Alias  and 
piuries  writ,  617.  Defects  in  the  writ,  how  to  be  objected 
to,  617,  618. 

Summons,  writ  of,  amendable  in  what  cases,  64. 

Summons,  writ  of,  where  process  to  outlawry,  485. 

Sunday,  arrest  upon,  101 ;  service  of  rule  .for  attachment 
upon,  124;  of  declaration  in  ejectment  upon,  314;  of 
notice  of  declaration,  412;  of  process  upon,  412;  writ 
dated  On,  412. 

Supersedeas  of  a  prisoner,  525 ;  for  not  declaring,  526,  519 ; 
for  not  proceeding  to  trial  or  final  judgment,  526,  521 ; 
for  not  charging  in  execution,  526,  521 ;  prisoner  once 
snporsedeabJe,  always  so,  526 ;  prisoner's  right  to,  when 
waived,  527  ;  in  what  cases  not  gfipted,  527,  522.  Ap- 
plication for,  527.     Discharge  of  prisoners  supcrsedeabte, 
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by  marshal  and  warden*  527,  528.  Holding  to  fatA  a 
second  time,  after  discharge  by  supersedeas,  42. 

Supersedeas  upon  outlawry,  487. 

Supersedeas  of  execution,  in  what  caaea  a  writ  of  error  ope- 
rates as,  347. 

Supplemental  affidavit  to  hold  to  bail,  not  allowed,  51. 

Sureties  in  replevin,  546 ;  to  what  extent  liable,  549 ;  when 
discharged,  548. 

Surgeon,  affidavit  to  hold  to  bail  for  business  done  by,  20. 

Surplusage,  in  affidavit  to  hold  to  bail,  will  not  vitiate  it*  46. 

Surprize,  when  a  ground  for  a  new  trial,  449. 

Surrejoinder,  553  ;  non  pros  for  want  of,  461. 

Surrey,  court  of  requests  for,  caaea  relating  to,  261. 
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Tales,  prayed,  in  special  jury  cases,  430. 

Taxation  of  costs,  268  :  by  whom,  268,  483  ;  notice  of  taxa- 
tion, 269  ;  in  Exchequer,  copy  of  the  bill  of  costs  must  be 
given,  269  ;  appointment  to  tax,  269,  156.  What  costs 
allowed,  269 ;  in  taxing  between  attorney  and  client;  270, 
153.  What  costs  allowed,  in  taxing  between  party  and 
party,  270  :  costs  in  the  cause  (what,  271),  allowed*  271 ; 
costs  of  new  trial,  272,  or  venire  de  now,  272 ;  counsel's 
fees,  273;  expenses  of  witnesses,  273,  and  of  getting  up 
evidence,  275 ;  no  distinction  in  taxation,  though  a  town 
cause  be  tried  in  the  country,  275.  Taxation  in  a  cause 
where  the  debt  does  not  exceed  £20,  276  ;  table  of  coats, 
277—280.  Review  of  taxation,  in  what  cases,  and  by 
what  court,  157  ;  affidavit  upon  motion,  12. 

Taxation  of  costs,  in  judgment  upon  a  cognovit,  240, 280. 

Taxation,  costs  of,  158. 

Taxation,  fees  upon,  648.  j 

Taxation,  notice  of,  269.  t 

Tenants  in  common,  consent  rule  in  ejectment  against,  323  ; 
notice  to  quit  given  to  one,  ita  effect,  476.  . 

Tenant's  fixtures  may  be  seized  under  *fi.  fa.t  370, 

Tenants  from  year  to  veor,  &c,  when  entitled  to  notice  to  quit, 
475. 

Tender,  618 :  in- what  cases,  618  ;  by  and  to  whom,  618;  how, 
618  ;  not  to  be  conditional,  619  ;  how  avoided  by  subse- 
quent demand,  619.  How  pleaded,  and  money  paid  into 
court,  619,499. 

Tender  of  amends,  hy  justices  of  peace,  499. 

Term's  notice,  620:  in  what  cases,  620,341  ;  how  given,  620; 
not  necessary  before  moving  for  costs  of  the  day,  281. 

Term  for  years,  may  be  sold  under  a  Jt.fa.,  37Qf  may  be  de- 
livered or  extended  under  an  elegit,  375.     Lj[ 
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l,  on  letting  aside  proceedings  upon  a  bail  bond,  171,  or 
an  attachment  against  a  sheriff,  586;  netting  aside  an 
interlocutory  judgment,  299 ;  on  granting  a  new  tria'. 
454,  455 ;  on  discharging  rule  for  judgment  as  in  case  of 
a  nonsuit,  471  ;  on  granting  further  time  to  plead,  507. 

Term,  last  day  of,  what  motions  can  be  made  on,  556,  or  cause 
shewn,  561. 

Terretenants,  scire  facias  against,  567. 

Testatum  writs  of  execution,  what,  and  when  necessary,  362, 

•fO«9. 

Teste  of  capias,  218;  of  aHas  or  pluries  capias,  226;  of  dis- 
tringas, 309;  of  writ  of  enquiry,  341 ;  of  writ  of  error, 
346 ;  of  writs  of  execution,  363,  364  ;  of  scire  facias,  567  ; 
of  writ  of  summons,  612. 

Time  to  declare,  292 ;  to  plead,  505-507,  after  amendment, 
606,  after  oyer, 506,  after  particulars,  506 ;  after  respondeat 
ouster,  507  ;  after  security  for  costs,  574. 

Time,  further,  to  justify  bail,  193,  but  not  in  the  case  of  pri- 
soners, 202  ;  to  justify  bail  in  error,  351 ;  to  declare,  294, 
461 ;  to  plead,  507,  in  ejectment,  332. 

Time  given  to  principal,  when  it  discharges  the  bail  upon  a  bail 
bond,  171 ;  or  the  bail  to  the  action,  210 ;  but  not  the 
sureties  in  replevin,  548. 

Tipstaff's  fees,  649. 

Trthes,  costs  in  action  for  not  setting  out,  244. 

Title  of  affidavit,  7  :  of  the  court,  7,  and  of  the  cause,  8-1 1 ;  of 
affidavit  to  hold  to  bail,  43  ;  of  affidavit  to  stay  proceed- 
ings on  a  bail  bond,  173 ;  consequence  of  defect  in  the 
title,  16,  3. 

Title  of  declaration,  289. 

Title  deeds,  inspection  of,  in  what  cases,  394. 

Title  of  pleas,  502. 

Tolls  in  action  for,  by  a  corporation,  the  court  will  grant  the 
defendant  inspection  of  the  charters,  &c.,«S91. 

Tower,  governor,  wardens  and  major  of,  not  privileged  from 
arrest,  3  ft* 

Tower  hamlets,  court  of  requests  of,  cases  relating  to,  261 . 

Towns,  actions  against  the  inhabitants  of,  386. 

Tradesmen,  costs  in  action  against,  for  trespass  in  hunting, 
&c.,  249. 

Transcript  in  error,  352 ;  amendment  of,  in  what  cases,  59. 

Transcript  money,  351,  648. 

Transportation  of  principal,  discharges  the  ball,  21 1. 

Treaty  pending  between  prisoner  and  plaintiff,  in  what  cases  it 
prevents  a  supersedeas,  527. 

Treble  costs,  in  what  cases,  and  how  computed,  267 ;  sugges- 
tions for,  in  what  cases  necessary,  610. 

Treble  damages,  283,  how  computed,  283. 

Trespass,  holding  to  bail  in,  31  ;  damages  in,  284,  282 ;  writ 
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of  enquiry  in,  338 ;  limitation  of  action,  436 ;  plea  oi  the 
general  issue  in,  503. 

Trespass  for  mesne  profit*,  440 :  in  what  cases,  440 ;  to  recover 
what,  440*;  in  whose  name,  441 ;  holding  to  bail  in,  31  ; 
evidence,  441. 

Trespass,  in  hunting,  &c.  by  inferior  tradesmen,  costs  m, 
249. 

Trial  at  bar,  621 :  in  what  cases*  621 ;  where  the  crown  is 
interested,  621  ;  how,  621 ;  new  trial,  621. 

Trial  at  nut  pruu,  621 :  order  in  which  the  causes  are  tried, 
62 1  ;  cause  called  on,  622 ;  challenges  of  the  jurors,  622 ; 
jury  sworn,  622.  Case  stated,  623  :  examination,  cross- 
examination,  and  re-examination  of  witnesses,  634 ;  de- 
fence, 624 ;  reply,  625 ;  summing  up,  625 ;  withdrawing 
a  juror,  625.  Nonsuit,  625 ;  nonsuit,  with  leave  to  eater 
a  verdict,  625 ;  or  verdict  with  leave  to  enter  a  nonsuit. 
625  ;  jury  allowed  to  go  to  their  homes  or  lodgings,  when 
the  cause  lasts  more  than  a  day,  625 ;  jury  in.  what  cases 
discharged,  636  ;  verdict,  626 ;  certificate  for  costs  of 
special  jury,  626,  431 ;  certificate  for  immediate  exe- 
cution, 626. 

Trial  in  ejectment,  326, 335 ;  in  replevin,  550. 

Trial  upon  a  writ  of  enquiry,  343. 

Trial  fees,  646. 

Trial,  notice  of,  477  :  in  what  cases,  477  ;  what  notice,  478; 
short  notice,  479 ;  notice  of  trial  by  continuance,  439; 

,       when,  where,  and  how  given,  479,  form  of  it,  480 ; 
of  countermand,  480 ;  form  of  it,  480. 

Trial,  notice  of,  in  ejectment,  .326,  332;  in  actions 

prisoners,  520,  521 ;  of  trial  by  proviso,  530 ;  in  replevin, 
550  s  upon  a  writ  of  trial,  597. 

Trial  of  an  action  against  a  prisoner,  within  what  tune,  520; 
bow,  521. 

Trial  by  proviso.  529:  in  what  cases,  529,  468;  rule  not  neces- 
sary, 530 1  nor  is  it  necessary  to  enter  the  issue,  530; 
jury  process,  530 ;  notice  of  trial,  530 ;  trial,  530. 

Trial,  putting  off,  530  ;  in  what  cases,  530  ;  application,  532 ; 
affidavit,  532  ;  costs,  532. 

Trial  before  the  sheriff,  &c.,  upon  writ  of  trial,  594 :  in  what 
cases,  594,  472 ;  Judge's  order,  595 ;  issue,  595.  420  ; 
writ  of  trial,  596,  form  of  it,  596 ;  notice  of  trial,  597 ; 
when  writ  to  be  reseated,  where  notice  of  trial  is  counter- 
manded, 597 ;  trial,  597.  Return  of  the  writ,  598 ;  in- 
dorsement of  verdict  on  the  writ,  598;  indoxaement  of 
nonsuit,  598 ;  judgment  and  execution,  598»  599 ;  new 
trial,  452.     Fees  payable  to  the  sheriff,  592. 

trial,  costs  for  not  proceeding  to,  281  ;  on  discharging  judg- 
ment as  in  case  of  a  nonsuit,  47 1. 
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Trial,  time  for  proceeding  to,  in  town  causes,  466 ;  hi  country 
causes,  467 ;  against  prisoners,  520. 

Trifling  actions,  new  trial  in,  450  *,  staying  proceedings  in,  €08. 

Trover,  holding  to  bail  in,  31 ;  damages  in,  284,  282 ;  limita- 
tion of  action,  437 ;  plea  of  general  issue  in,  503. 

Trust  property,  tn  what  cases  extendable  under  an  elegit,  375. 

Trustees,  notice  to  quit  by,  476 ;  indemnity  to,  where  cestui 
que  trust  brings  an  action  in  their  name,  608. 


U. 

Umpire,  81 ;  when  and  how  appointed,  84 ;  proceeding  by, 

88 ;  umpirage,  82. 
Uncertainty,  in  an  affidavit  to  hold  to  bail,  effect  of,  47  ;  in 

an  sward,  98. 
Undefended  cause,  trying  a  defended  action  as,  in  what  case 

ground  for  a  new  trial,  448. 
Under-sheriff,  to  be  appointed  by  sheriff,  590 ;  his  notes  to  be 

produced  on  moving  for  a  new  trial,  in  a  case  tried  before 

him  on  a  writ  of  trial,  452. 
Undertaking  by  an  attorney,  141;  how  enforced,   141,  72; 

upon  discharge  of  party  outlawed,  487. 
Undertaking,  upon  bringing  back  the  venue,  230 ;  how  com- 
plied with,  230. 
Undertaking,  in  a  rule  to  discontinue,  306. 
Undertaking  to  pay  attorney's  bill,  upon  obtaining  order  far 

taxation,  156. 
Undertaking  to  proceed  to  trial,  upon  discharging  rule  for 

judgment  as  in  case  of  nonsuit,  470,  469 ;  how  complied 

with,  472 ;  consequences  of  not  complying  with  it,  472 ; 

in  what  cases  enlarged,  473. 
Universities,  inspection  of  the  archives  or  statutes  of,  when 

granted,  393. 
Unqualified  persons  acting  as  attorn ies,  penalty,   134:  attor* 

nies  acting  as  agent  to  them,  punishment,  134,  148. 
Use  and  occupation,  affidavit  to  hold  to  bail  for,  21. 
Ushers  of  the  court,  fees  payable  to,  648. 
Usury,  in  what  cases  ground  for  cancelling  a  warrant  of  at  tor* 

ney,  637. 

V. 

• 

Vacant  possession,  ejectment  in  the  case  of,  329. 

Vacation,  proceedings  in,  for  irregularity,  415;  reference  to 
the  master,  534  ;  plea,  replication.  See.,  not  between  iota 
August  and  24th  October,  505,  553;  rule  against  the 
sheriff,  to  return  the  writ,  580,  or  bring  in  the  body,  582. 

Variance,  consequences  of,  between  affidavit  to  hold  to  bail 
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and  declaration,  hi  the  names  of  the  parties,  218,  and 
cause  of  action,  209 ;  between  affidavit  and  capias,  220  ; 
between  the  capias,  or  writ  of  summons,  and  decleimtien, 
221,  290,  613;  between  the  declaration  and  evidence. 
448,  452 1  between  a  writ  of  execution  and  the  warrant 
thereon,  366 ;  between  the  issue  and  the  pleadings  or 
nth  prius  record,  419;  between  notice  of  action  and  writ, 
&c.,  in  actions  against  justices,  434 ;  between  the  parti- 
cuters  of  demand  annexed  to  the  record,  and  those  deli- 
vered with  declaration  or  under  a  judge's  order,  492; 
between  the  particulars  and  the  writ,  fltc.,  494. 

Variance,  amendment  for,  67,  68,  625. 

VmdUumi  exponas,  writ  of,  in  what  cases,  393,  487;  hww 
obeyed,  373. 

Venire  facia*,  writ  of,  as  jury  process,  428 ;  how  sued  out, *r., 
428  ;  when  directed  to  the  coroners,  418,  610 ;  when  to 
elisors,  418 ;  by  whom  to  be  returned,  458. 

Venire  de  novo,  627 :  in  what  cases,  627,  427  ;  costs,  628, 272. 

Venue*  227  :  in  actions  by  attornies,  136,  in  actions  against 
attomies,  136  ;  in  actions  against  justices,  435;  in  penal 
actions,  501.  Venue  varying  from  the  process,  no  dis- 
charge of  the  bail,  211. 

Venue,  change  of,  227  :  in  transitory  actions,  upon  the  usual 
affidavit,  227 ;  in  what  cases,  227 ;  the  rale,  fcc.,  229 ; 
rule  where  discharged,  229  ;  venue,  when  and  how 
brought  back  on  undertaking,  &c,  230  ;  undertaking 
how  satisfied,  230.  In  transitory  actions,  upon  special 
grounds,  231  :  in  what  cases,  231  ;  into  what  county. 
233  :  at  what  time  application  to  be  made,  233.  In  local 
actions,  233,  289. 

Venue,  special,  not  to  be  inserted  in  declaration,  291. 

Vexatious  actions,  new  tiial  in,  450. 

Verdict,  628,  463 :  general,  628 ;  special,  629 ;  when  a  special 
case  may  be  turned  into  a  special  verdict,  599,  600;  ver- 
.    diet  taken  subject  to  an  award,  «8 ;  election  of  pUintiC 
on  what  counts  he  will  enter  it,  626. 

Verdict,  upon  a  plea  in  abatement,  5,  6 ;  in  ejectment,  826. 

Verdict,  amendment  of,  65,  62 ;  mistake  in,  cannot  be  recti- 
.    ted  on  affidavit  of  the  jurors,  433. 

Verdict  against  evidence,  ground  for  a  new  trial,  443. 

Vicscome$  non  milt/  breve,  continuance  by,  no  longer  entered 
on  the  roll,  419,  306. 

View,  rule  for,  in  what  cases  and  how  obtained,  630 ;  change 
of  venue  for  the  purpose  of  having  a  view,  232 ;  the 
-viewers  to  be  first  called  on  the  jury,  63 1 . 

Void  award,  in  what  cases  set  aside,  99- 

Void  proceedings,  no  time  limited  for  setting  them  aside,  412. 
602;  distinction  between  them,  and  pmasedsngs  merely 
uregubnv4l2,  410,411. 
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Wimr,  what,  of  an  irregularity  in  a  previous  proceeding, 
41fl>414 ;  none,  of  a  void  proceeding,  412, 60S ;  of  defects 
in  an  affidavit,  16  ;  of  bail,  510,  298  ;  of  want  of  excep- 
tion to  bail,  184,  185;  of  justification  of  bail,  187;  of 
proceedings  against  a  sheriff  for  an  escape,  189;  of  no- 
tice of  trial,  479 ;  of  personal  service,  124  ;  of  plea,  513  ; 
of  delect  in  rule  to  pay  money  into  court,  498 ;  in  ser- 
vice of  rule,  559 ;  of  right  to  supersedeas,  626. 

Wales,  amount  for  which  a  defendant  may  be  holtfen  to  bail 
in,  32. 

Wales,  attornies  in,  in  what  cases  admitted  attornies  of  the 
courts  at  Westminster,  133. 

Warrant  of  attorney,  631 :  in  ordinary  cases,  631  :  the  war- 
rant, 631;  the  defeazance,  631;  how  executed,  632; 
when  to  be  filed,  632.  Judgment  and  execution,  633  ; 
when,  633 ;  after  death,  633 ;  after  a  year,  634 ;  how 
signed,  635  ;  affidavit,  9 ;  execution,  636.  In  what  cases 
set  aside,  636  :  for  fraud  or  illegality,  636 ;  by  feme  co- 
vert or  infant,  638,  391 ;  in  other  cases,  638.  Warrants 
of  attorney  given  by  prisoners,  how  to  be  executed;  638, 
238,  528. 

Warrant  to  sue  or  defend,  138  ;  not  usual  in  practice,  138 ; 
no  longer  filed,  or  entered  of  record,  419,  420.  - 

Warrant  of  attorney  to  a  feme  sole,  judgment  how  entered  up 
after  her  marriage,  887,  440 ;  by  a  feme  sole,  her  mar- 
riage when  a  revocation,  440. 

Warrant,  upon  an  arrest,  100 ;  mistake  in,  not  material,  224 ; 
on  a  writ  of  execution,  366,  328. 

Warrant,  sheriff's  fees  for,  590. 

Warrant  of  a  justice,  demand  of,  previous  to  action  against  a 
constable,  436. 

Warrant  to  enter  satisfaction  on  the  roll,  565. 

Waste,  recognisance  not  to  commit,  in  what  cases  in  eject- 
ment, 336. 

Westminster,  court  of  requests  of,  cases  relating  to,  261. 

Wilful  trespass,  costs  in  action  for,  249. 

Will,  how  proved,  of  lands,  357,  of  personal  property,  357. 

Withdrawing  a  juror,  433,  625. 

Withdrawing  a  plea,  513,  240;  a  replication,  553. 

Withdrawing  the  record,  when  and  by  whom,  624. 

Witness,  639  :  compelling  the  attendance  of,  639;  mtbpaena, 
639 :  subpoena  duces  tecum,  640  :  habeas  corpus  ad  tesUJl- 
candum,  640 ;  remedy  for  non-attenda~ice,  640-  < 

Examination  of  witnesses  upon  interrogatories,  641  : 
in  India,  641 ;  in  the  colonies,  641 ;  in>  England,  Wales, 


752  Indent, 

or  etsewhere,  642 ;  mode  of  proceeding,  649 ;  «n  whtt 
cases  the  depositions  may  afterwards  be  used,  643. 

Witnesses  before  an  arbitrator,  82 ;  how  compelled  to  attend, 
82 ;  how  sworn,  82,  83. 

Witnesses*  default  or  incompetency  of,  when  a  ground  for  a 
new  trial,  445 ;  erroneous  rejection  of,  for  incompetency, 
when  a  ground  for  a  new  trial,  442. 

"Witnesses  expenses,  to  be  paid  or  tendered  with  subpcena*  639 ; 
what  allowed  on  taxation,  273. 

Witness,  privilege  of,  from  arrest,  102. 

Words,  slanderous,  costs  in  actions  for,  244. 

Work  and  labour,  affidavit  to  hold  to  bail  for,  19. 

Writ  of  attachment,  1 25 ;  how  and  upon  what  grounds  obtain- 
ed, 119-125;  proceedings  thereon,  125. 

Writ  of  capiat,  216 :  how  directed,  216 ;  teste  and  duration  of 
it,  218;  description  of  parties  in,  218;  cause  of  action, 
220  :  how  indorsed,  221 ;  how  sued  out,  Ac.,  223 ;  oijaf 
andlpluries  writs,  225 ;  several  writs  may  be  running  at 
the  same  time,  226 ;  defects  in,  how  objected  to,  226. 

Writ  of  detainer,  517 ;  how  sued  out,  517 ;  from  what  court, 
519. 

Writ  of  distringas,  307  :  in  what  cases,  307  ;  affidavit  to  ob- 
tain it,  308 ;  how  sued  out,  309 ;  teste  and  return  of  it, 
309 ;  how  indorsed,  309 ;  defects  in  the  writ,  how  object- 
ed to.  310;  writ  how  executed,  and  proceedings  thereon, 
310. 

Writ  of  enquiry,  336  ;  in  what  cases,  336 ;  in  what  cases  not, 
6 ;  notice  of  enquiry,  339 ;  the  writ,  341  ;  execution  of 
it,  342 ;  final  judgment,  344.  In  what  cases  the  writ  may 
be  amended,  59.  Execution  of  it,  in  what  cases  set  aside, 
451.    Fees  of  the  sheriff,  upon  executing  it,  592. 

Writ  of  enquiry  in  replevin,  551. 

Writ  of  error,  342 ;  in  what  cases,  344 ;  within  what  time, 
345 ;  by  and  against  whom,  345 ;  to  what  court,  345 ; 
the  writ,  and  how  sued  out  and  allowed,  346 ;  in  what 
cases  it  abates,  or  may  be  quashed,  347  ;  how  far  a  super- 
sedeas, of  execution,  347 ;  bail,  349 ;  certifying  the  record, 
351  ;  assigning  errors,  352  ;  joinder  in  error,  353 ;  argu- 
ment, &c.,  353  ;  interest,  354 ;  costs,  354  ;  judgment,  ate.. 
355.  Error  coram  nobis  or  coram  vobis,  355.  Writ  of 
error,  in  what  cases  amendable,  59. 

Writ  of  error,  to  reverse  outlawry,  489. 

Writs,  evidence  of,  356. 

Writs  of  execution,  361.  Execution  generally,  361 :  in  whtt 
cases,  and  how  sued  out,  361  ;  direction,  tes*e  and  return, 
362  ;  it  must  pursue  the  judgment,  364  ;  how  indorsed, 
365 ;  when  to  be  sued  out,  365 ;  delivery  of  the  writ  to  be 
executed,  366 ;  priority  of  writs,  366  ;  sheriff's  poundage 
and  officer's  fees,  367 ;  remedy  for  the  amount  levied. 
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368 ;  rule  to  return  the  writ,  368,  586,  409.    Writ,  when 
amendable,  59. 

Keri  facia*,  369  '•  what  goods,  ftc.  may  be  taken  tinder  It, 
370;  how  executed,  372 ;  vendition*  exponas,  and  distringas, 
373  ;  rent  deducted,  373,  elegit,  374 :  what  property  may 
be  extended  under  it,  376 ;  writ,  how  executed,  375 ;  how 
returned  and  filed,  376.  Capias  ad  satisfaciendum,  377  : 
how  executed,  377,  100;  discharging  the  defendant,  its 
effect,  377 ;  retaking  after  an  escape,  378. 

Writ  of  execution,  in  ejectment,  320 ;  in  replevin,  562. 

Writ  fees,  644. 

Writ  of  mandamus,  to  examine  witnesses  on  interrogatories , 
641. 

Writs  in  penal  actions,  amendment  of,  62. 

Writ  of  possession  in  ejectment,  328,  371. 

Writ  of  privilege,  where  an  attorney  is  arrested,  37. 

Writ  of  proclamations,  in  outlawry,  486. 

Writ  of  restitution,  after  writ  of  error,  355. 

Writ  de  retorno  habendo,  562. 

Writ  of  summons,  610 :  how  directed,  611;  teste  and  duration 
of  the  writ,  612 ;  cause  of  action,  how  stated,  612 ;  how 
indorsed,  613;  how  sued  out,  615;  how  served,  615; 
aiias  and  pferie*  writs,  617 ;  defects  in  the  writ,  how  ob- 
jected to,  617.    Writ,  in  what  cases  amendable,  64. 

Writ  of  supersedeas,  625 :  in  what  cases,  525 ;  application, 
527 ;  by  the  marshal  and  warden,  527.    See  "  Prisoner.** 

Writ  of  trial,  594  :  in  what  cases,  594  ;  judge's  order,  595  ; 
issue,  595,  420 ;  writ  of  trial,  596 ;  notice  of  trial,  597  ; 
trial,  597 ;  return  of  the  writ,  598 ;  indorsement  on  the 
writ  of  verdict  or  nonsuit,  598 ;  judgment  and  execution, 
598.  Setting  aside  the  verdict,  when  and  how,  452. 
Judgment  as  in  case  of  nonsuit,  for  not  proceeding  to 
trial,  468, 472 
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